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PREFACE. 


The  main  object  of  the  present  edition  of  the  Judicature  Act  of  1881 
is  to  collect  and  apply  the  very  numerous  authorities  reported  in  the  past 
three  years,  during  which  that  Act  has  been  receiving  judicial  construc- 
tion. 

The  Orders  of  the  former  Court  of  Chancery,  which  have  been  left  by 
the  Act  comparatively  unaffected,  have  lately  been  ably  edited  ;  but  it  is 
not  yet  possible,  with  any  great  degree  of  accuracy,  to  state  what  portions 
of  the  Statutes  and  Rules  or  Orders  which  formerly  regulated  the  practice 
of  the  Courts  still  remain  in  force.  Like  the  former  edition,  therefore, 
this  work  does  not  pretend  to  be  a  complete  treatise  on  the  practice  of  the 
Supreme  Court  of  Judicature.  Its  object  is  to  facilitate  the  understand- 
ing of  the  new  and  uniform  procedure  dealt  with  in  detail  by  the  Judica- 
ture Act. 

Some  portions  of  the  former  systems,  as  to  the  application  of  which  in 
the  Supreme  Court  of  Judicature  there  can  be  no  reasonable  doubt,  have 
been  inserted  in  the  notes.  For  example,  with  the  design  of  making 
tolerably  complete  the  subject  of  References  to  Referees  and  Arbitrators, 
the  sections  of  the  C.  L.  P.  Act  relating  to  Arbitration  will  be  found 
briefly  annotated  along  with  the  germane  procedure  relating  to  Refer- 
ences to  Official  Referees,  introduced  by  the  Judicature  Act.  The  deci- 
sions explanatory  of  the  Chancery  General  Orders  in  regard  to  Adminis- 
tration and  Partition  proceedings  have  also  been  collected,  as  those  Orders 
have  been  expressly  made  to  apply  to  all  Divisions  of  the  High  Court. 

The  general  form  and  arrangement  of  the  former  edition  have  been 
preserved,  but  in  regard  to  some  branches  of  procedure,  which  have  now 
become  better  understood,  the  notes  have  been  recast  ;  and,  in  regard  to 
many  other  branches,  have  been  largely  added  to. 

The  Editor  has  endeavoured  to  make  the  references  to  both  Ontario  and 
English  cases  as  complete  as  possible  down  to  the  latest  possible  date. 

All  available  sources  (too  many  to  specify),  from  which  useful  informa- 
tion or  suggestions  could  be  drawn,  have  been  consulted,  though-,  it  is 
hoped,  not  unduly  made  use  of. 

The  Index  has  been  kindly  prepared  by  C.  R.  W.  Biggar,  Esq..  M.A.. 
Barrister-at-Law. 
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Wilson  v.  Metcalfe,  452. 
Wilson  v.  Morell,  81. 
Wilson  v.  Xoble,  312. 
Wilson  v.  Northampton,  372. 
Wilson  v.  Pengelly,  217. 
Wilson  v.  Rhodes,  233. 


Wilson  v.  Richardson,  76,  84. 

Wilson  v.  Ruffalovich,  364. 

Wilson  v.  Thornbury,  370. 

Wilson  v.  Wilson,  138,  469,  532.  533. 

Wiman  v.  Bradstreet,  373. 

Wimshurst    v.    Barrow    Shipbuilding 
Co.,  72,  527. 

Wingard  v.  Cox,  290. 

Wingrove  v.  Thompson,  491. 

Winkley  v.  Winkley,  441,  560. 

Winnett  v.  Renwick,  698. 

Winscom,  re,  39. 

WTinterfield  v.  Bradnum,  282,  535. 

Wintle  v.  Williams,  482. 

Winward  v.  Hoult,  86. 

Winward  v.  Thompson,  236. 

Wise  v.  Birkenshaw,  479,  482. 

Wise  v.  Hewson,  525. 

Witham  v.  Vane,  259,  264,  267. 

Withers  v.  Parker,  431. 

Wi throw,  re,  Poucher  v.  Donovan,  478. 

Witt  v.  Corcoran,  51. 

Witt  v.  Parker,  431. 

Wolfe  v.  Hughes,  293,  403. 

Wollaston  v.  Wollaston,  246. 

Wolverhampton  &  Staffordshire  Bank- 
Co,  v.  Bond,  180. 
i  Wood,  re,  501. 

!  Wood  v.  Anglo-Italian  Banking  Co., 
322,  368. 

Wood  v.  Dunn,  481. 

Wood  v.  Gloster,  79. 

Wood  v.  Goodwin,  304. 

Wood  v.  Hotham,  87. 

Wood  v.  Italian  Bank,  380. 

Wood  v.  Kay,  307,  392. 

Wood  v.  Leake,  87. 

Wood  v.  Mclimis,  193. 

!  Wood  v.  Madras,  55. 

!  Wood  v.  Midgeley,  297. 

!  Wood  v.  0' Kelly,  72,  73. 

Wood  v.  Taunton,  79. 

|  Wood  v.  Wheater,  271,  454. 

i  Wood  v.  Wood,  154. 

!  Woods,  re,  Whittreck  v.  Woods,  157. 

Woods  v.  Woods,  267. 

Woodcock  v.  Kilby,  76. 

Woodcroft,  v.  Jones,  re,  81. 

Woodfin  v.  Wray,  199. 

i  Woodfine,  re,  274. 

Woodfine,  re,  Thompson  v.  Woodfine, 
280,  282,  286. 

Woodhall,  -re,  141. 

Woodhall,  re,  Garbutt  v.  Hewson,  524. 

Woodward  v.  Shields,  231,  252. 

Woolf  v.  Pemberton,  236,  237. 

Woolley  v.  Colman,  249. 
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Woolston,  v.  Baines,  221. 
Workingmen's  Mut.  Soc.,  607. 
Workman  v.  Robb,  56. 
Worley  v.  Glover,  178. 
Wormsley,  re,  160. 
Worraker  v.  Pryer,  134,  165. 
Worssam,  re,  Hemeryv.  Worssam,  270, 

370. 

Worth  v.  McKenzie,  276. 
Worthan  v.  Pemberton,  237. 
Worthington  v.  Boulton,  162. 
Worthington  v.  Johnson,  703. 
Wortley,  re,  491. 

Wortley,  re,  Culley  v.  Wortley,  255. 
Wray  v.  Kemp,  171,  175. 
Wrentmore  v.  Hagley,  371. 
Wright  v.   Corporation  of    Grey,  re, 

81. 

Wright  v.  Clifford,  404. 
Wright  v.  King,  292. 
Wright  v.  Morgan,  202. 
Wright  v.  Ray,  399. 
Wright  v.  Redgrave,  19. 
Wright  v.  Swindou  Railway  Co.,  342, 

488. 
Wright  v.  Way.  552. 


Wye  Valley  Ry.  Co.  v.  Hawes,  258, 

259,  260,  261,  262,  263,  267. 
Wyld  v.  McMaster  32. 
Wylie  v.  McKay,  340. 
Wynier  v.  Dodds,  250. 
Wynne  v.  Humbertson,  373. 

Yeatman  v.  Snow,  166,  292,  310. 

Yetts,  re,  546. 

Yetts  v.  Foster,  430. 

York  v.  Stowers,  226. 

Yorkshire   Banking   Co.    v.    Beatson, 

222,  435. 
Yorkshire   Waggon   Co.    v.    Newport 

Coal  Co.,  259,  266. 
Yorkshire   Waggon   Co.    v.    Newport 

and  Abercorne  Coal  Co.,  263. 
Young,  ex.  p.,  245,  458. 
Young  v.  Brassey,  36,  180,  190,  191. 
Young  v.  Huber,  253. 
Young  v.  Kitchin,  27,  284. 
Young  v.  Prittie,  66. 
Young  v.    Robertson,  239,  248,  332, 

333,  335. 

Young  v.  Walter,  87. 
Young  v.  Wright,  154. 
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RULES  SUP.  C.  1875. 
AND  AMENDING   RULES. 

RULES  SUP.  C.  1883. 

ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

Margin  No. 

Margin  No. 

1 

1 

1 

1 

1 

1 

2 

2 

3 

2 

2 

4 

2 

1 

2 

1 

3 

5 

2 

2 

4 

6 

3 

3 

5 

7 

5 

5 

7 

8 

8 

8 

10 

9 

3 

2 

2 

12 

11 

3 

3 

13 

12 

4 

4 

14 

13 

6 

6 

16 

14 

7 

7 

17 

15 

8 

8 

18 

16 

4 

1 

4 

1 

19 

18 

2 

2 

20 

19 

5 

1 

5 

1 

23 

20 

2 

3 

25 

22 

3 

4 

26 

22 

5 

10 

32 

23 

5 

6 

5 

11 

33 

24 

7 

12 

34 

25 

8 

13 

35 

26 

6 

1 

6 

1 

40 

27 

2 

2 

41 

28 

7 

7 

1 

42 

29 

2 

2 

43 

30 

8 

1 

8 

1 

45 

31 

2 

2 

46 

32 

9 

1 

9 

1 

48 

33 

2 

2 

49 

34 

5 

5 

52 

38 

6 

6 

53 

40 

6a 

7 

54 

41 

7 

8 

55 

42 

8 

9 

56 

43 

13 

15 

62 

44 

11 

1,  la 

11 

1 

64 

45 

11 

6 

69 

8 

11 

5 

7 

70 

49 

12 

1-5 

12 

1 

71-77 

50 

5,66 

8 

78 

51 
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RULES  SUP.  C.  1875 
AND  AMENDING  RULES. 

RULES  SUP.  C.  1883. 

ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

Marg.  No. 

Marg.  No. 

12 

66 

12 

9 

79 

61 

7 

10 

80 

52 

8 

11 

81 

53 

9 

12 

82 

54 

10 

13 

83 

55 

11 

14 

84 

56 

12 

15 

85 

57 

12a 

16 

86 

58 

13 

17 

87 

59 

14 

18 

88 

60 

15 

22 

92 

61 

18 

25 

95 

62 

19 

26 

96 

64 

20 

27 

97 

65 

21 

28 

98 

66 

22 

29 

99 

67 

13 

1 

13 

1 

101 

69 

2 

2 

102 

71 

3,5 

3 

103 

72 

4,5 

4 

104 

73 

6 

5 

105 

75 

7 

8 

108 

76 

8 

9 

109 

77 

14 

1 

14 

1 

115 

80 

2 

2 

116 

81 

3 

3 

117 

82 

4 

4 

118 

83 

5 

5 

119 

84 

6 

6 

120 

85 

15 

1 

15 

1 

121 

86 

2 

2 

122 

87 

16 

1 

16 

1 

123 

89 

2 

2 

124 

90 

3 

4 

126 

91 

4 

5 

127 

92 

5 

6 

128 

93 

6 

7 

129 

94 

7 

8 

130 

95 

9 

9 

131 

98 

9« 

99 

13 

11 

133 

103 

14 

12 

134 

104 

16 

15 

16 

13 

135 

105 

10 

14 

136 

100 

10a 

15 

137 

101 

8 

16 

138 

96-97 

18 

17 

139 

124 

16 

9a 

16 

32 

154 

99 

12(6) 

47 

169 

114 
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ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

Marg.  No. 

Marg.  No. 

16 

18 

16 

48 

170 

108 

49 

171 

110 

52 

174 

111 

16 

21 

53 

175 

111 

54 

176 

111 

50 

1 

17 

1 

178 

383 

3 

3 

180 

384 

4 

4 

181 

385 

5 

5 

182 

386 

6 

6 

183 

387 

7 

7 

184 

389 

17 

1 

18 

1 

188 

115 

2 

2 

189 

116 

3 

3 

190 

117 

4 

4 

191 

118 

5 

5 

192 

119 

6 

6 

193 

120 

7 

7 

194 

121 

8 

8 

195 

122 

9 

9 

196 

123 

19 

1 

19 

1 

197 

125 

2 

2 

198 

126 

3 

3 

199 

127 

4 

4 

200 

128 

19 

5 

19 

9 

205 

129 

6 

10 

206 

131 

7 

11 

207 

132 

16 

12 

208 

145 

18 

15 

211 

147 

19 

16 

212 

149 

23 

20 

216 

141 

24 

21 

217 

135 

25 

22 

218 

136 

26 

23 

219 

137 

27 

24 

220 

138 

28 

25 

221 

139 

27 

1 

27 

223 

178 

21 

1 

20 

1 

225 

158 

19 

8 

6 

230 

133 

9 

7 

231 

134 

19 

11 

21 

5 

238 

140 

22 

1 

6 

239 

160 

2 

7 

240 

161 

3 

8 

241 

162 

4 

9 

242 

163 

5 

11 

244 

164 

6 

12 

245 

165 

7 

13 

246 

166 
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RULES  SUP.  C.  1883. 

ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

Marg.  No. 

Marg.  No. 

22 

8 

21 

14 

247 

167 

9 

15 

248 

168 

10 

17 

250 

169 

19 

252 

145 

19 

13 

20 

253 

142 

15 

21 

254 

144 

30 

1 

22 

1 

255 

215 

1 

2 

256 

215 

4 

258 

216 

5 

259 

217 

4 

7 

261 

218 

24 

1 

23 

1 

276 

173 

2 

2 

277 

174 

3 

3 

278 

175 

4 

4 

279 

167 

25 

5 

280 

176 

19 

14 

6 

281 

143 

20 

1 

24 

1 

282 

151-2 

2 

,  2 

283 

153-4 

3 

3 

284 

157 

23 

1 

26 

1 

290 

170 

2 

2 

291 

171 

2a 

3 

292 

172 

29 

1 

27 

1 

294 

203 

2 

2 

295 

204 

3 

3 

296 

205 

4 

4 

297 

206 

5 

5 

298 

207 

6 

6 

299 

208 

7 

7 

300 

209 

8 

8 

301 

210 

10 

11 

304 

211 

11 

12 

305 

212 

13 

14 

307 

213 

14 

15 

308 

214 

27 

1 

28 

1 

309 

178 

2 

2 

310 

179 

3 

3 

311 

180 

4 

4 

312 

181 

5 

5 

313 

182 

6 

6 

314 

184 

7 

7 

315 

185 

8 

8 

316 

186 

9 

9 

317 

187 

10 

10 

318 

188 

41a 

28 

11 

319 

338 

59 

2 

12 

320 

474 

31 

12 

31 

12 

354 

222 
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RULES  SUP.  C.  1883. 

ONT.fi! 

Order 

Rule. 

Order.     Rule. 

x... 

g.  No. 

31 

13 

31 

13 

355 

228 

11 

14 

356 

221 

14 

15 

357 

229 

15 

16 

358 

231 

16 

17 

359 

232 

17-18 

18 

360 

233,  234 

19 

20 

362 

235 

20 

21 

363 

!    236 

21 

22 

364 

237 

22 

23 

365 

238 

23 

24 

366 

239 

32 

1 

32 

1 

371 

240 

2 

2 

372 

241 

3 

3 

373 

242 

40 

11 

6 

376 

322 

26 

32 

1 

380       177 

33 

2 

2 

381        244 

382    cf.Chy.  0.228 

34 

1 

34       1 

389       248 

2 

2 

390       249 

3 

3 

391       250 

4 

4 

392       251 

5 

5 

393 

252 

7 

7 

3&J 

253 

36 

1 

36 

1 

425 

254 

6 

8 

432 

256 

7 

9 

433 

257 

4,  4  (a) 

12 

436       255 

8 

13 

437       258 

9 

14 

438       •->:>'.» 

10 

15 

439       2«50 

)5a 

28 

452        261 

17 

30 

454       267 

18 

31 

455        268 

19 

32 

456       269 

20 

33 

457 

270 

21 

34 

458 

272 

22a 

39 

463       273 

23 

41 

465       274 

24 

42 

466       275 

36 

30 

36 

48 

472        276 

31 

49 

473       277 

32 

50 

474 

33 

51 

475       '-'7!) 

34 

52 

4715    !  280,  281 

37 

1 

37 

1 

483 

282 

4 

5 

487 

285 

2 

38 

1 

521 

283  1st  clause 
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j 

ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

, 
Marg.  No. 

Marg.  No. 

37 

3 

38 

3 

523 

284 

3a 

7 

527 

464 

36 

8 

528 

465 

Be 

9 

529 

466 

3d 

10 

530 

467 

3e 

12 

532 

468 

3/ 

38 

13 

533 

469 

15 

535 

470 

38 

1 

25      545 

301 

2 

26 

546 

302 

3 

27 

547 

303 

4 

28 

548 

304 

5 

29 

549 

305 

6 

30 

550 

306 

39 

1 

39 

1 

551 

307 

3 

6 

556 

311 

4 

7 

557 

312 

40 

1 

40 

1 

559 

315 

4a 

3 

561 

316 

4a 

4 

562 

317 

4a 

5 

563 

317 

7 

7 

565 

318 

8 

8 

566 

319 

9 

9 

567 

320 

10 

10 

568 

321 

41 

1 

41 

1 

569 

325 

2 

3 

571 

326 

3 

4 

572 

327 

4 

6 

574 

328 

5 

7 

575 

329 

42 

1 

42 

3 

581 

339 

2 

4 

582 

340 

3 

5 

583 

341 

4 

6 

584 

342 

5 

7 

585 

343 

6 

8 

586 

344 

7 

9 

587 

345 

8 

10 

588 

346 

10 

12 

590 

347 

11 

13 

591 

348 

12 

14 

592 

349 

13 

15 

593 

350 

14 

16 

594 

351 

15 

17 

595 

352 

16 

20 

598 

353 

17 

21 

599 

354 

17 

22 

600 

355 

19 

23 

601 

356 
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BULKS  SUP.  C.  1883 

uxr.  i. 

Onlrr.               Rule. 

Rule. 

X... 

M.u. 

4'2                20                 42 

24 

601 

26 

604 

oo 

27 

605 

359 

23 

28 

606 

360 

24 

29 

607 

361 

1 

32 

610-11 

cf.  :Mi 

10 

34 

612 

378 

43                    I                  48 

1 

613 

43                  2 

5 

617 

47                  1 

6 

618 

liv.  <>. 
)      2  ! 

44                   1 

44 

1                 620 

364 

0 

2                 1)21 

4.'.                   2 

46 

1                 022 

370 

3 

2                 (123 

37! 

4 

3             6-:  i 

372 

5 

4             t  ;•_'.-) 

373 

6 

5 

626 

374 

7 

6 

627 

375 

8 

7 

628 

376 

9 

8 

629 

377 

10 

9 

630 

37$ 

1 

47 

1 

f.H 

379 

o 

2 

645 

380 

:; 

646 

\  cf.  K.  S.<  . 
)  c.  -">!.  s.  :>(-. 

:,i               i              i'.» 

1 

64!> 

392 

2fl 

5 

653 

394 

i 

8 

656 

395 

]                 .-.() 

1 

r>.~>7 

396 

•> 

•  > 

658 

:;«i7 

3 

659 

398 

4 

6 

662 

7 

663 

400 

6 

8 

664 

102 

60 

10 

666 

in:; 

11 

667 

10] 

1 

52 

1       * 

l>96 

KM 

2 

i>!>7 

3 

3 

106 

i            »;w 

4(>7 

t 

70(1 

K 

i)                70! 

40!  i 

6 

7                702 

no 

/ 

<i               7o;{ 

in 

8 

10            TO} 

HI 

..I                 4 

21 

cf.    : 

6 

•23                 7:>f. 

cf.  471 
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RULES  SUP.  C.  1883. 

ONT.  RULES. 

Order. 

Rule. 

Order. 

Rule. 

Marg.  No. 

Marg.  No. 

54 

6 

52    i   24 

757 

414 

58 

58 

Court  of 

Appeal. 

57a 

1 

59 

1 

884 

cf.  471 

61 

1 

63 

1 

945 

cf.  480 

2 

4 

948 

cf.  532 

3 

5 

949 

cf.  532 

4 

6 

950 

cf.  537 

5a 

11 

955 

481 

61 

6 

12 

956 

482 

57 

1 

64 

1 

961 

454 

2 

2 

962 

455 

3 

3 

963 

457 

4 

4 

964 

460 

5 

5 

965 

461 

6 

7 

967 

462 

6a 

8 

968 

458 

8 

11 

971 

459 

12 

972 

456 

55 

1 

65 

1 

976 

428 

3 

6 

981 

429 

3 

7 

982 

430 

R.  S.  (  '. 

) 

Aug.  1875 

;  1-3 

8-10 

983-985 

cf.  511-515 

costs  0.  6. 

16 

27  (18) 

1002 

433 

17 

(19) 

434 

18 

(20) 

435 

19 

(21) 

436 

21 

(23) 

437 

22a 

(24, 

463 

23 

(25) 

438 

24 

(27) 

440 

25 

(28) 

441 

26 

(29) 

442 

28 

(37) 

445 

30 

(39) 

447 

31 

65 

(40) 

448 

32 

(41) 

449 

33 

(42) 

450 

56 

66 

1 

1003 

451   . 

2 

3 

1005 

452 

3 

4 

1006 

453 

59 

70 

1 

1037 

473 

28 

12 

320 

474 

ADDENDA  KT  CORRIGENDA. 


14. — After  reference  to  Be.rdan  v.    Greenwood,    line   19,   add  Janes  v. 
Hough,  5  Ex.  I).  I?1.',  and  at  the  end  of  the  paragraph,  :'see  also 
Cardv.  Cooky,  4  C.    L.  T.   248."     Loic.-mn  v.  Canada  Fan., 
Ins.  Co.,  in  note  to  sec.  14,  is  now  reported  in  8  Out.  App.  613. 

"     19. — Searle  v.  Choatt  is  now  reported  in  25  Ch.  D.  723. 

••  'l\.  —  Huunxton  v.  M.  of  Sliyo,  referred  to  in  line  7,  was  reversed  in 
appeal  (\V.  N.  1884,  151).  Add  to  note  as  to  staying  vexatious 
proceedings,  "  An  action  by  an  executor  before  proving  the  will, 
will  as  a  rule  be  stayed"  (Tarn  v.  Commercial  Banking  Co.,  1*2 
Q.  B.  D.  294). 

"  30. — As  to  the  jurisdiction  to  grant  a  mandamus,  see  also  Rry.  v.  Com- 
iitixxiiinrrn  of  Inland  Revenue,  32  W.  R.  543. 

"     32.— Line    19,   add   Holland  v.     Worley,    W.  N.   1884,   90.       Wyld   v. 

McMaster  is  now  reported  in  4  Ont.  717.      • 

"     33.— Line  9,  add  "  Re  Johnston,  Ex  p.  Abram*,  50  L.  T.  184." 
"     35— Last  line,  United  Telephone  Co.  v.  Dale,  is  now  reported  in  25  Ch. 

D.  778. 

"     37.— Line  10,   Westhead  v.  Rlley  is  now  reported  in  25  Ch.  D.  413. 
"     38. — After  line  7,  add  "  but  he  is  liable  to  account  for  all  moneys  coming 

to  his  hands  in  that  capacity  at  any  time,  and  his  sureties  are 

responsible  for  any  such  moneys  (Smart  v.  Flood,  49  L.  T.  4G7)." 

"     41. — Add  to  decisions  noted  under  subsec.  (10)  :  "  S<tii>ttl*-rx  v.  MaMmry, 

1  Ont.  178." 
"     47. — Add  to  note  to  section  27  :  "  Pursuant  to  the  powers  IK-IV 

Ilule  538  (tnfi-n  p.  584),  has  been  made." 
"     48. — Jicnarhfi-  v.  Cole.;/  is   also  reported  in   48  L.   T.   533.      H'« 

SmaUwood  is  also  reported  in  20  C.  L.  J.  174. 
"      ~)\.—Horn/>i/  v.  {?n,-i/iivlt  is  also  reported  in  8  Q.  B.  D.  M29.      /.'» 

is  also  reported  in  50  I,.  T.   170,  and  the  decision  in   11   <v>.  I'..    l». 

373  is  overruled. 
"     53. — See  as  to  giving  leave  under  sec.  34,  Baddin  v.  rtntli<'r(anif,  '2(n  '.  L.  .1. 

146;  40.  L.  T.  205,  and  Hamilton  Pro".  L>mn  Co.  v.  fiiimMi .   -ii 

0.  L.J.  147;  4C.  L.  T.  205. 
In  Arni*t.rn,i.,i  v.  Farr,    before  Proudfoot.    .!.,    -luiic  :',nl,  issi,  n..t 

yet  reported,  it  was  lield  that   no  h-avi-  ti>  apju-al  ITS 

in  an  action  to  enforce  a  vendor's  li.-n   I'm-  >IGO.  a>  "  tin-  titli-  t" 

real  estate  "  was  "  affected  "  thereby. 
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PAGE  00. — Add  to  the  English  cases  on  tile  subject  of  trial  by  jury,  "  Cordnmll 
v.  Cardinall,  25  Ch.  1>.  772." 

"  63. — After  the  reference  to  Canada  Central-  v.  McLaren,  add,  ilFurlon<j  v. 
Carroll,  7  Ont.  App.  145." 

"     69. — After  the  second  paragraph,  add:     "  The  Referee  does  not  decide 
the  issues  in  the  action,  but  ascertains  the  facts  so  as  to  enable 
the  Court  to  decide  the  issues,"  (Cardinall  v.  Cardinall,  25  Ch. 
D.  776-78,  per  Pearson,  J.) 
As  to  the  powers  of  'Referees,  see  also  Rule  245. 

"  70. — In  line  11,  between  "  before  "  and  "judgment,"  insert  "or at  tho 
time  when."  ]{e<lhnmntjh.  v.  A  rnr/j  and  Naci/  Hotel  is  also  reported 
in  50  L.  T.  178. 

-Martin  v.  Fyfe  is  also  reported  in  appeal  in  50  L.  T.  72. 
-As  to  costs  where  the  submission  or  order  is  silent  as  to  costh 

also  Re  Hardimj  <(•  Wmi,  20  G.  L.  J.  123. 

Add  at  the  end  of  notes  to  s.  189  :  "As  to  the  form  of  an  order  of 
reference,  and  the  powers  of  arbitrators  on  a  reference,  see  also 
Kules  246  and  247." 

79.  --For  the  5th  paragraph  substitute  the  following  : — "  Under  the  arbi- 
tration clauses  of  the  Dominion  Railway  Act  of  1879,  the  appoint- 
ment of  arbitrators  by  the  parties  constitutes  a  'submission  by 
consent '  within  this  section,  and  therefore  the  Courts  have  juris- 
diction to  entertain  motions  to  set  aside  or  remit  awards  made 
under  that  Act  (Re  H<  rriny  ,i-  Nupaiu-e  etc.,  /,'//.,  20  C.  L.  J.  173  ; 
4  C.  L.  T.  246  ;)  but  when  the  appointment  of  arbitrators  is  made 
under  sec.  9,  sub-sec.  15  of  R,  S.  (>.  c.  165,  the  reference  is  a 
compulsory  one,  so  that  the  submission  cannot  be  made  a  rule  of 
Court  as  above,  ami  the  remedy  if  any  is  by  action,  (AV  Credit 
Valley  /.'//.  a  ml  (L  II'.  /.'//.  Co.,  4  (hit.  App.  532.)  See  also  He 
Ilorton  <c  A<tiitaxt,,ii  mid  Canada  Central,  45  U.  C.  Q.  P>.  141." 

81.  —  AV  l<]!irenx)H-:r<i<'r  <(,•  Erkenxte'ui  is  now  reported  in  12  Q.  B.  D.  310. 

83. — After  reference  to  Parde?  v.  Lloyd,   add,    "  See  'V,°/r.s  v.    Murrvii',   4 

Out.   649." 
1 08. --In  third  line  from  the  bottom,  after  "  Reviewing  taxation  of  costs," 

add,  "  (but  see  now  llule  544)." 
119.  — Sec.  70.     See  17  \'.,  c.  10,  s.  16  (Ont.) 
141.—  DwM*  v.   Tul't-  (line  27),  is  now  reported  in  25  Ch.  D.  (517. 

151.  -Add  to  notes  to  (\.  ().  640  :  "  Remaindermen  cannot  compel  parti- 
tion or  sale  against  the  tenant  for  life  (AV  M/ircur  v.  Ilolton,  (  ( '. 
L.  T.  183).  (Tnder  the  usual  order  foi-  sale  the  Master  should 
.•iscertain  ami  report  what  incumbranccs  atl'ect  tlic  property,  in- 
cluding the  interests  of  the  tenants  in  common  down  to  the  time 
of  sale  (ltuhx,ni  \ .  Robxon.  20  C.  L.  J.  li>2)." 
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•7  'i.  <>.  04,3.  As  to  cases  ill  which  taxed  costs  ma\  be  .ii 
allowed  instead  of  commission,  see  ll>  .sV///.'1,/'//;/,  Anil 
20  C.  L  J.  l't.3. 

••   104. — Add  at  end  of  the   notes   to    llule    11  :     "  Where  a  / 

s  a  defendant  is  entitled  to  appear  <\r<it\*  and  anticipate  the 
service  upon  him  of  actually  issued  proc'.-.--.  BO  H  to  compel  the 
plaintiff  to  proceed  promptly  (Mc'l\nj<jart  v.  Tnnt/n-,  20  (\  L.  J. 
17.")  :  I'onltnn  v.  Lee,  1  i'r.  R.  415)." 

••    |S7. — Add  at  end  of  the  last  paragraph  bat  one,   *'  and  //<//•'•<''/  v.  I/nn;  >/, 
<»  Out.  App.  <)]." 

"    I  !H  .—]'<  rkiii*  v.   Misxixxijiiti  is  .ilso  now  reported  in  4  ( '.    L.  T.  210. 

-Add  at  end  of  notes  to    llule  (>l  :    "  See  also  Htnil<-r  v.    ]l'i/<-urk*,in, 
\)  Pr.  1-1.  .mi." 

••  211. — Fdrrt-r  v.  Locey  is  now  reported  in  25  Ch.  L).  030.     Add  at  end  of 

the  last  paragraph  but  one,  "and  if  after  appearance  default  is 

made   in    delivering   a   defence,   judgment   on    pra-cipe    nny    be 

ol)tained  under  Kule  ")'20." 
"  '2'2\.     Add  after  the  lifth  paragraph,  "  An  order  directing  payment  l>y  a 

day  named,  otherwise  judgment  to  he  signed,  m-ed  not  I.. 

before  signing  judgment  on  default  of  payment  (//o///<///  \ . 

xo/<,  \V.  N.   1SSI,  77  ;  28  Sol.  ,lour.  37."))." 
Add  at  the  end  of  the  seventh  paragraph,  "  Mil/nnl  v.  /{<i,l,lrl<-i/, 

\V.  X.   1SS4.  !)(•>  ;  1>S  Sol.  Jour.  4  TJ,  427." 
11  '2'2'A.-  -Add  at  end  of  the  lirst  paragraph,  "and    Itijertnii  v.  A  //«/»•/•.«»//,  \V. 

N.  1884,  <>.")  ;  !2S  Sol.  Jour.  95." 
••   ±_'iJ.--Add  to  n.»tes  to  Ilulo  80  :    "  This  Mule  was  not  meant  to  enable  the 

i 'oiirt  to  do  what  would  )>e  etjuivalent  to  making  a  decree,  but 

menily  t>  Like  accounts  upon  which  the  < 'ourteau  make  a  decree 

(Clow  v.    ir;//,-.  \V.  N.  ISSt,  NO)." 

7.  -Add  to  lirst  paragraph,  "Mill  v.  Miff,  0,   L.  T.  262." 
"  2.SI).       IF' />.>/(/•  v.   l.,;i*  is  also  now  rejtorted  in  4  C.  L.  T.   ll'l  . 

M  2 17.     Add  to  notes  to  G.  O.  5^:     "\Vlieivtni.stt-.-s  were  accounting  par- 

ties  they   were   not   given    the    conduct    of   (.•  "  \. 

Norris,  \V.  N.  issi.  \\^  . 

••   2i.:,.      (  \d.l  to  paragr;i.ph  .'{).    Wlr-n    a  third  pai'ty  aj,pc;iiv<l  pursuant  to  a 
third   p.irty  notice,   but  d.-cline.l  to  stati-  any  <l<-fencc.   \' 

that  judgment  might  be  ordered  at  one.-  against  her  under  the 

Knglish  UulefNo.   171".  1883) if  tln-.lu.l-j  .iti-licd  that 

tli.  ftj     .jii".-tii»n   a.s  to    the   liability   of   the   third    p 

proper   I-    be    tried    (<,'l»<i<;  x/,  ,-*h'if     /!<' >i//n/:/    '  '••     V,     /'/•/'//;/•*,     \"2 

(,>.  i1.    D 

"   2f'i.      A '(/'///  v.  J:nr,-!tt  ,•  in  now  reportc.i  in  2."t<'h.  D.  7"><>. 
14   270.       Add  to  par._rraph   I.    "sr,-  /t.i.^f.ill  \.    /' 


Hv  ONTARIO  JUDICATURE  ACT,  1881. 

PAGE  272. — Add  to  notes  to  Rule  116  :  "  An  action  for  assignment  of  dower  is 
an  action  for  the  recovery  of  land,  (McCulloch  v.  McCulloch,  4 
C.L.  T.  252)." 

"  276.— After  Howlett  v.  Wilbraham  add,  "5  Mad.  423,"  and  after  Worth 
v.  MacKemie,  "  3  Mac.  &  G.  363." 

"  280. — Add  to  the  references  to  Mersey  Steel,  etc.,  Co.  v.  Naylor  (line  2), 
"9  Q.  B.  D,  648  and  W.  N.  1884,  97."  After  510  in  the  last 
line,  insert  "  See  also  Federal  Bank  v.  Harrison,  20  0.  L.  J.  194." 

"  281.— At  the  end  of  5th  line  from  the  bottom,  add  "  Waring  V.  Pearman, 
32  W.R.  429." 

"  290. — Add  at  bottom  of  page  :  "  Particulars  of  false  and  fraudulent  mis- 
representations were  granted  in  Sdigmann  v.  Youny,  W.  N.  1884, 
93  ;  28  Sol.  Jour.  411." 

"  311.— (4th  line  from  foot  of  page),  Gill  v.  Wood/in  is  now  reported  in 
25  Ch.  D.  707.  See  also  Gibbinys  v.  Strong,  26  Ch.  D.  66. 

"  312.  -After  reference  to  Potts  v.  Deane,  in  the  3rd  line,  add  :  "  But  see 
Gibbinys  v.  Strong,  28  Sol.  Jour.  289,  26  Ch.  D.  66,  where  it 
was  held  that  a  defence  delivered  between  notice  of  motion  for 
judgment  and  the  hearing  could  not  be  ignored,  but  the  Court 
must  exercise  its  discretion  under  all  the  circumstances." 

"  330.— For  supra,  in  19th  line  from  the  bottom,  read  "  12  Ch.  D.,  787." 

"  362.— Add  at  end  of  the  third  paragraph  of  notes  to  Rule  221,    "  Whyte 

v.  Ahrem,  W.  N.,  1884,  102." 
"  365. — At  end  of  4th  paragraph  (Darling  v.  Darling],  add,  "  10  P.  R.  1." 

"  376. — The  last   two   lines,   2nd   paragraph,    should   read   as   follows  : — 

"  Dobson  v.  Dobaon,  supra.     That  practice  has  been  held,  how 

ever,  Frith  v.  Ryan,  20  C.  L.  J.,  175,  not  to  be  now  authorized 

under  Rule  283. " 
"  377. — (3rd  paragraph).     See  also  Roberts  v.  Oppe/iheimer,  in  appeal,  28 

Sol.  Jour.,  443. 
«  3S4.— At  end  of  the  last  note  to  Rule  244,  add,   "See  also   7»V   Barters 

Estate,  10  Ch.  D.,  165-6." 
"  302. — (9th    line    from   foot   of  page).      Add   to    the    authorities   cited, 

"  Phillips  v.  Beall  W.  N.  .1884." 
"  399. — (Paragraph  9).      Donovan  v.   Boaltbee    is  also  now   reported,    10 

P.  R.  52. 
"  400. — (Paragraph  3).     Peter  v.  Peter  in  now  reported,  26  Ch.  D.  181. 

«  404.— At  end  of  2nd  paragraph  add,  "In  Hillier  v.  Arthur,  4  C.  L.  T. 
452,  Rose,  J..  held  that  Rule  270  does  not  authorize  the  Master  or 
Judge  in  Chambers  to  set  aside  a  judgment  obtained  by  the 
non-appearance  of  one  party  at  the  trial." 
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U.S.      Add  to  paragraph  3  :    "But   in  McMillan   \.    WmuJbarougk 
17th,     1S84,     not    reported),     Ferguson,    J.,     held,     oven 
Monaijlmn  v.   Dnhh'in,  that  (I.  (  ).    2l>(>    is    not    superseded  l.\    the 
above  Rule.'' 

••  41.")  Armour  v.  Walki-r  (7th  liiu-  from  foot  of  page),  is  now  reported  in 
•_>,-)  Cli.  I).,  (>73. 

"  4*27.  -Bdt  v.  Jsdwi.-i  is  now  reported  in  12  Q.  B.  I).  35(5  and  Cnnmlu 
/.<Dn/i>il  t'nilit  Co.  v.  ThonijiKnu,  iii  S  Out.  App.  69(>. 

"  431.  —  Hatehy  v.  Afcrt'/nntf*'  Di-xpatrh  Co.  (last  line),  is  now  reported  in  4 
Out.  723. 

"  4H5.  —  Add  after  tlie  reference  to  Hamilton  v.  Johnson  (in  2nd  paragraph), 
"or  to  finally  determine  all  questions  in  dispute  though  the  jury 
may  not  have  found  upon  them  all  (Seweli  v.  /,'/•//  /V/  Columbia 
Towiiig  Co.,  etc.,  20  C.  L.  J.  170;  4  tt  L.  T.  244)." 

"  456.—  After  paragraph  5,  add  :  "  Demorett  v.  Midland  R.  Co.,  10  P.  11. 
82." 

"  462.  —  Lowson  v.  Canada  Farmers,  dr.,  3  C.  L.  T.  452  has  now  been 
reported  in  8  Ont.  App.  613. 

"  492.  —  Add  to  note  to  Rule  388  :  "A  notice  of  trial  served  before  the  12 
days  had  expired  for  a  sitting  commencing  after  the  12  days  was 
held  good,  no  motion  against  the  order  having  been  made  (N.  Y 
Piano  Co.  v.  Sterenson,  20  C.  L.  J.  194)." 

"  525.—  After  the  third  paragraph  add  :  "  In  Jones  v.  Curling,  W.  N.  1884f 
109,  it  was  held  that  the  Judge  has  no  jurisdiction  unless  there 
be  'good  cause;'  and,  without  defining  'good  cause'  or  deciding 
how  far  the  question  of  whether  it  existed  or  not  is  the  subject 
of  an  appeal,  the  Court  of  Appeal  held  that  there  were  in  that 
case  no  facts  which  constituted  such  '  good  cause.'  " 

••  532.—  Add  at  foot  of  page:  "  Semble,  that  an  affidavit  of  information 
and  belief  as  to  residence  abroad  is  not  sufficient  ground  for  an 
order  for  security  for  costs  (HolKngwwrtk  v.  ffottingtworth,  10 
P.  R.  5.)" 

"  533.—  Add  to  Masseyv.  Allen,    12  Ch.    D.   807,  "  HaMy  v. 
Despatch  Co.,  20  C.  L.  J.  253." 


THE 

ONTARIO  JUDICATURE  ACT,  1881. 

44  VICTORIA,  CHAPTER  5. 


[Passed  Uth  March,  1881.] 

An  Act  to  consolidate  the  Superior  Courts  ;  establish 
a  uniform  system  of  pleading  and  practice  ;  and 
make  further  provision  for  the  due  Administration 
of  Justice. 

[Thlf  Act  is  founded  upon  the  English  Judicature  Acts,  namely: 

36  &  37  Viet.,  c.  66  [1873],  "  Supreme  Court  of  Judicature  Act." 

38  &  39  Viet.,  c.  77  [1875],  amending  and  extending  same,  and  con- 

taining the  Rules  of  Court  and  Forms. 

39  &  40  Viet.,  c.  59  [1876],  "  The  Appellate  Jurisdiction  Act,  1876." 

40  Viet.  c.  9  [1877],  amending  Judicature  Acts  of  1873  and  1S7'». 
42  &  43  Viet.,  c.  59  [1879],  Civil  Procedure  Acts  Repeal  Act,  1879." 

42  &  43  Viet.,  c.   78  [1879],    "The  Supreme  Court  of  Judicature 
Officers'  Act,  1879." 

Tli<-  frith  Judicature  Acts  are  : 

40&41  Viet.,   c.   57  [1877],    "Supreme  Court   of  Judicature  Act 
(Ireland),  1877." 

41  &  42  Viet.,  c.  27,  amending  same.] 

HER  MAJESTY,  by  and  with  the  advice  and  con- 
sent   of  the  Legislative  Assembly  of  the  Pro- 
vince of  Ontario,  enacts  as  follows  :— 

1 .  This  Act  may  be  cited  as  "  The  Ontario  JmliY 
ture  Act,  1881." 

The  English  Act,  sec.  1,  enacts  that  it  may  l>e  cited  for  all  jmr- 
as  "  The  Supreme  Court  of  Judicature  Act,  1873."     Tin-  Irish 
Act  is  called   "The  Supreme  Court  of  Judicature   Act 
1877." 
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Sees,  2,  3.       2.  This  Act,  except  any  provision  thereof  which  is 
commence-  declared  to  take  effect  on  the  passing  of  this  Act,  or 

ment  of  Act.  ,  .  r      •.     ,  111  i 

at  any  other  specified  date,  shall  commence  and  come 
into  operation  on  the  22nd  day  of  August,  1881.  (See 
Jud.  Act  of  1873,  s.  2). 

Section  54,  as  to  the  powers  of  the  Judges  to  make  Rules,  went 
into  effect  on  the  passing  of  this  Act.  Section  69,  charging  the 
expenses  of  the  Accountant's  Office  on  the  funds  in  Court,  took 
effect  from  the  1st  April,  1881.  Section  79,  providing  for  the  com- 
mutation of  the  fees  of  Surrogate  Court  Judges,  operates  from  the 
1st  January,  1881.  Section  86,  providing  for  judgments  being  de- 
livered by  a  Judge  after  his  resignation,  went  into  effect  on  the  pass- 
ing of  the  Act ;  and  the  new  jurisdiction  of  the  County  Court 
Judges  and  Local  Masters,  under  Rule  422,  went  into  effect  1st 
January,  1882.  Rule  487,  as  to  County  Court  sittings,  went  into 
effect  on  the  passing  of  the  Act. 


PART    I. 

CONSTITUTION  OF  SUPREME  COURT. 
union  of          3    From  and  after  the  time  appointed  for  the  com- 

existing  /-    i   •       A  i   /~>  • 

Courts  into  mencement  of  this  Act,  the  several  Courts  hereinafter 

oneSupreme  mentioned     (that  js  fco  say)     the     Court  Qf    Appeal,  the 

Court  of  Queen's  Bench,  the  Court  of  Chancery,  and 
the  Court  of  Common  Pleas,  shall  be  united  and  con- 
solidated together,  and  shall  constitute,  under  and 
subject  to  the  provisions  of  this  Act,  one  Supreme 
Court  of  Judicature  for  Ontario.  (See  Jud.  Act  of 
1873,  s.  3- 

The  English  section  is  the  same  except  that  it  consolidates  also 
the  Courts  of  Exchequer,  Admiralty  and  Probate,  the  Court  for 
Divorce  and  Matrimonial  causes,  and  the  London  Court  of  Bank- 
ruptcy. Subsequently,  so  much  of  the  Act  as  related  to  the  Court 
of  Bankruptcy  was  repealed  (Jud.  Act  of  1875,  sec.  9).  In  Ontario 
the  jurisdiction  of  the  Courts  of  Queen's  Bench  and  Common  Pleas 
includes  that  of  the  English  Court  of  Exchequer  "  in  matters  which 
regard  the  Queen's  revenue,  including  the  condemnation  of  contra- 
band or  smuggled  goods  "  (R.  S.  0.  c.  39,  s.  4)  ;  and  the  Court  of 
Chancery  has  "  the  like  equitable  jurisdiction  in  matters  of  revenue 
as  the  Court  of  Exchequer  in  England  possessed  on  the  18th  March, 
1865  "  (R.  S.  0.  c.  40,  s.  37)  ;  the  day  named  being  the  date  of  the 
passing  of  the  Canadian  Act,  28  Viet.,  c.  17,  s.  2. 

The  Supreme  Court  does  not  sit  as  a  Court  unless  it  be  to  make 
General  Rules  and  Orders  (sec.  54,  sub-s.  3).  The  Judges  of  the 
Supreme  Court  are  also  to  hold  a  Council  once  a  year  to  consider 
the  Procedure  and  Administration  of  the  Law,  and  to  report  thereon 
(s.  56).  The  Master  in  Ordinary,  and  Local  Masters  of  the  Court  of 
Chancery,  and  the  Taxing  Officers,  are  declared  to  be  Officers  of 
the  Supreme  Court  and  attached  thereto  (s.  58  (2),  pout).  All  the 
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ihe   Superior   Court>   <>\    La\v  and    Kijuitv,  and  their  MU--       Sec.  3, 

:'  the   Supreme    Court,  thus    marking   t!i«-   uni 
y  which  is  hereafter  to  ,-\ist  in   the  admi; 
and  the-  abolition  of  all  distinction   between  Law  and   Kip; 

re  ma  le  competent  to  do  any  work  which  ordinarily 

the    High   <  'ourt.    nid  the  .Iud_ 
the  Hiuii  (  'oiu't   are    to    ;ict.  when    needed,  in    the    (  'ourt  of     \i 

he  Supreme  Court  shall  consist  of  t\vo  permanent 
divisions  (a).  The  said  Courts  of  Queen's  Bench, 
Chancery  and  Common  Pleas  shall  constitute  one 
of  such  divisions,  and  shall  be  called  "  The  High 
Court  of  Justice  for  Ontario."  The  said  Court 
of  Appeal  shall  constitute  the  other  division,  and 
11  be  called  "The  Court  of  Appeal  for  Ontario." 
(See  Jud.  Act  of  1873,  ss.  4,  31.) 

(a)  The    English  Act,    instead   of  declaring   that   the    Courts  of 

•icli.  &c.,  shall  constitute  one  of  the  permanent  divisions. 

3  that  the  High  Court  shall  be  one  of  the  permanent  divisions, 

and   that  there    shall   be   in   the    High    Court    live    divisions  ;  the 

Chancery  Division  to   consist   of  the   Chancery  .Fudges,  the  Queen's 

Bench   Division  to  consist  of  the   Queen's  Bench  Judges,  and  the 

C<>m:non    Plea-:   Division   to  consist  of  the  Common   Pleas  Judges, 

By  the    Knglish   Act,  as   by  the   Ontario,  the  two  permanent 

divisions  are  the  High  Court  and  the  Court  of  Appeal. 

(3)  The  Court  of  Queen's  Bench  shall  thereafter  be  High  court, 
called  the  Queen's  Bench  Division  of  the  High 
Court ;  the  Court  of  Chancery  shall  be  called  the 
Chancery  Division  thereof;  and  the  Court  of 
Common  Pleas  shall  be  called  the  Common  Pleas 
Division  thereof;  the  Judges  of  the  said  three 
Courts  or  Divisions  shall  be  called  Justices  of  the 
High  Court.  (Sec  Jud.  Act  of  18/3,  s.  31  ;  Jud. 
Act  of  1877,  s.  4). 

The  KnglUh  Act  does  not  identify  the   •  »urts  with  the 

Divisions  of  the  High    < 'ourt  bearing  the    Same    names;   th«-  <  mtario 

-ly  makes    the    High    Court    and    its    several    Divisi".  • 
continuation  of  the  existing  Courts,  under   a    ne\\   name. 

L  .1.   -J40  ;    .S    C.     L.    T.    -Hti.    in     DOt 
Sec. 

(4,    The  persons  hereafter  appointed  to  fill  the  plao  •'<«• 

the    Chief  Justice    of  the     Queen'.s    In-nch,    tin- 
Chancellor  of  Ontario,  and   the  Chief  Justice  Of 
the    Common    Pleas,   and    their    successors    : 
pectively,  are  to  be  appointed  by  the  authority 
mentioned  in  the  British  North  America  Art,  and 
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Sec-  3< 


powers. 


Presidents 
of  the 
Divisions. 


with  the  same  respective  titles  as  heretofore.  (See 
Jud.  Act  of  1873,  ss.  5,  32  ;  B.  N.  A.  Act,  s.  96 ; 
R.  S.  O,  c.  38,  s.  4  ;  c.  39,  s.  8  ;  c.  40,  s.  5  ;  C.  S. 
U.  C.,  c.  10,  s.  7  ;  c.  12,  s.  4.) 

By  the  B.  N.  A.  Act,  section  96,  it  is  provided  that  "the  Governor- 
General  shall  appoint  the  Judges  of  the  Superior,  District  and 
County  Courts  in  each  Province,  except  those  of  the  Courts  of  Pro- 
bate in  Nova  Scotia  and  New  Brunswick."  By  Statutes  of  the  Pro- 
vinces of  Canada  and  Ontario  the  persons  appointed  Judges  of  the 
Superior  Courts  must  be  Barristers-at-Law  of  at  least  ten  years' 
standing  at  the  Bar  of  Ontario.  (See  R.  S.  O.  c.  39,  s.  8,  c.  40,  s.  5, 
and  other  Acts  above  cited. ) 

The  Imperial  Act  of  1873,  section  5,  provided  that  the  persons 
thereafter  appointed  to  fill  the  places  of  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas  and  the  Lord  Chief  Baron  should  be  appointed  by 
the  respective  titles  as  theretofore  ;  but  by  section  32,  Her  Majesty 
in  Council  was  authorized  to  provide  for  the  abolition,  on  vacancy, 
of  the  distinction  of  the  said  offices  from  the  offices  of  the  other 
Judges  of  the  High  Court,  such  order  in  Council  not  to  go  into  opera- 
tion until  laid  before  each  House  of  Parliament  for  thirty  days. 

(5)  Save  as  in  this  Act  is  otherwise   expressly  pro- 

vided, all  the  Judges  hereinbefore  mentioned,  and 
their  successors,  shall  have  in  all  respects  equal 
power,  authority  and  jurisdiction.  (See  Jud.  Act 
of  1873,5.  5.) 

So  in  England  by  the  section  cited. 

(6)  The  Chief  Justice  of  the  Queen's  Bench  shall  be 

the  President  of  the  Queen's  Bench  Division,  the 
Chancellor  shall  be  the  President  of  the  Chancery 
Division,  and  the  Chief  Justice  of  the  Common 
Pleas  shall  be  the  President  of  the  Common 
Pleas  Division.  (See  Jud.  Act  of  1873,  sec.  31.) 

So  in  England  by  the  section  cited. 

(7)  Such  one  of  the  said  three   Judges  as  at  the  time 

of  the  passing  of  this  Act  may  be  entitled  to  pre- 
cedence over  the  other  two,  shall  be  the  first 
President  of  the  High  Court  ;  and,  on  his  ceas- 
ing to  be  President,  the  President  of  the  said  High 
Court  shall  be  that  one  of  the  Presidents  of  the 
Queen's  Bench,  Chancery  and  Common  Pleas 
Divisions,  who,  for  the  time  being,  is  first  in  order 
of  seniority.  (See  Jud.  Act  of  1873,  sec.  5  ;  Jud. 
Act,  1875,  sec.  6  ;  R.  S.  O.  c.  38,  s.  6  ;  37  Viet 
c.  7,  sec.  5.) 


COURT  OF  APPEAL. 

In  Kngland  the  Lord  ( 'hancelloris  the  President  of  the  High  ( 'mirt,      Sec.  3. 
and.  in  his  absence,  the  Lord  Chief  Justice  of  England.  8ub.M  g  , 

In   rpper  Canada,  by   :.'.">  Viet.  c.  18.  s.  1  (II.  S.  ( ).  e.  H8,  sec.  6;, 

hief  Justice  of  Appeal  has  rank  and  precedence  over  all  the      ^^  *• 
other  HIT  Majesty's  Courts  of  Law  and  Kquity.       l'>\    I; 

.  38,  sec.  6  (embodying  Con.  star.  I",  c.  c.   ID,  s.  r,  •  c.  I1-',  s.  4. 
and  .S7  Viet.  c.  7,  s.  5),  it  is  provided,  that  the  Justices  of  Appi-al.  the 
ellor   of    Ontario,   and   the    Chief    Justices    of    the    Superior 
ba  of  Common  Law  shall  have  rank  and  precedence  among  them- 
.  according  to  their  seniority  of  appointments  to  any"  of  the 
said  offices  ;  and  that  the  Vice-Chancellor  and  the  Puisne  Judges  of 
the  Superior  Courts  of  Law  shall  have  rank  and  precedence  among 
themselves  according  to  seniority  of  appointment  to  their  respe< 
offices. 

(8)  Upon  any  vacancy  happening  among  the  Judges, 
the  Judge  appointed  to  fill  such  vacancy  is  (sub- 
ject to  the  provisions  of  this  Act,  and  to  any 
Rules  of  Court  which  may  be  made  pursuant 
thereto)  to  become  and  be  a  member  of  the  same 
Division  to  which  the  Judge  whose  place  has 
become  vacant  belonged.  (Jud.  Act  of  1873,  s.  32. 

So  in  England  by  the  section  referred  to. 

Xothing  in  this  Act  shall  prevent,  or  shall  be  con- 
strued as  intended  to  prevent,  the  transfer  of  any 
Judge  of  any  of  the  said  Divisions  from  one  to 
another  of  the  said  Divisions. 

be  English  Act  of  1873,  s.  31,  any  Judge  of  "  any  of  the  said 
DiviM  transferred  by  Her  Majesty,  under  her  Royal  Sign 

Manual,  from  one  to  another  of  the  said  Divisions." 

4.  The  Court  of  Appeal  for  Ontario,  at  present  ex- Existing 

isting,  is  continued  under  that  name,  and  shall,  as  here-  \ 
tofore,  consist  of  a   Chief  Justice,  to    be    called    thcr"Iltiuue(L 
Chief  Justice  of  Ontario,  and   three  other  Judges,  to 
tiled  Justices  of  Appeal,  as  in  the  Act  respecting 
the  Court  of  Appeal,  (R.  S.  O.  c.  38,)  mentioned  ;  and 
of   the    Courts    of   Queen's    Bench, 
Chancery  and   Common    Pleas,  and  their    su< 
the    Justices   of   the    High    Court,  shall   be    c.r    offici^    . 
Judges  of  the  Court  of  Appeal, for  the  same  purp 
and  with  the  same  duties  and   powers   as   by  the   said 
Act   is   provided    with    respect   to   the    Ju-'.  the 

n's    Bench,   Chanccrv    and    Comii 
"Jud.  Act  of  [875,  s.  4:    K.  S.  O.   c. 
ss.  3,  to. 
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Sees.  4,  5.        By  R.  S.  0.  c.  38,  it  was  provided  as  follows  : 

"3.  The  Court  of  Appeal,  at  present  existing,  is  hereby  con- 
tinued, under  the  name  aforesaid,  and  shall  consist  of  a  Chief 
Justice  (who  shall  have  the  title  hereinafter  mentioned),  and  three 
Puisne  Justices  (to  be  called  "Justices  of  Appeal  "),  appointed  from 
time  to  time  as  provided  b>  The  British  North  America  Act,  1867, 
and  the  Judges  for  the  time  being  of  the  Superior  Courts  of  Law 
and  Equity,  who  shall  be  ex  <>jji<''i<>  Judges  of  the  Court  of  Appeal, 
so  as  to  provide  for  the  cases  mentioned  in  the  tenth  section  of  this 
Act." 

"  10.  In  case  of  there  being  a  vacancy  in  the  Court  of  Appeal,  or 
in  case,  from  illness  or  some  other  cause,  one  or  more  of  the  Judges 
of  the  said  Court,  is  or  are  not  present  at  some  sitting  of  the  Court, 
or  in  case  one  or  more  of  the  said  Judges  is  or  are  under  some  legal 
disqualification  to  hear  an  appeal,  the  Judges  of  the  Courts  of 
Queen's  Bench.  Cham-cry,  and  Common  Pleas,  shall  choose  from 
amongst  their  number  a  Judge,  or  as  many  Judges  as  necessary,  to 
supply  for  the  time  the  place  or  places  vacant,  or  the  place  or  places 
of  the  Judge  or  Judges  of  the  Court  of  Appeal  so  absent  or  dis- 
qualified ;  and  the  Judges  so  chosen  and  acting  shall  have  authority 
to  continue  to  hear  appeals  partly  heard  before  them,  and  to  give 
judgment  in  all  appeals  heard  before  them,  notwithstanding  that 
such  vacancy  may  in  the  meantime  have  been  filled  up,  or  that  the 
Judge  who  was  absent  may  have  resumed  his  duties." 

In  England,  by  section  4,  of  the  Act  of  1875,  as  amended  by  sec- 
tion 15,  of  the  Act  of  187(),  the  Court  of  Appeal  consists  of  five 
ex-qfficlo  Judges,  and  six  ordinary  Judges  ;  and  provision  is  made 
for  the  attendance  in  appeal,  where  needed,  of  a  Judge  of  each  of 
the  respective  Divisions  of  the  High  Court. 

One  cause  of  disqualification  to  sit  is  given  by  sec.  13  of  R.  S.  O. 
c.  38,  which  is  as  follows  :  — 

"  13.  No  Judge  against  whose  judgment  an  appeal  is  brought,  or 
who  took  part  in  the  trial  at  Nisi  Prius,  or  in  the  hearing  in  the 
Court  below,  shall  sit  or  take  part  in  the  hearing  of,  or  adjudication 
upon,  the  proceedings  in  the  Court  of  Appeal." 

As  to  other  causes  of  disqualification,  e.  g.,  by  reason  of  interest, 
see  Boulton  v.  The  Church  tio<-if-ti/,  15  Gr.  450  ;  Dimes  v.  Grand 
Junction,  ci-c.,  3  H.  L.  C.  759. 

Judges'  5.  The  oath  to  be  taken  by  the  Judges  to  be  here- 

?fflche  °f  after  appointed  shall  be  the  following  :  "  I  do  solemnly 
and  sincerely  promise  and  swear,  that  I  will  duly  and 
faithfully,  and  to  the  best  of  my  skill  and  knowledge, 
execute  the  powers  and  trusts  reposed  in  me  as —  -  ; 
so  help  me  God." 

The  oath  is  to  be  administered  to  the  Chief  Justices 
and  the  Chancellor  by  the  Lieutenant-Governor  in 
Council,  and  to  the  Justices  of  the  High  Court,  other 
than  the  Chief  Justices,  in  presence  of  the  President 
of  the  High  Court ;  and  to  the  Justices  of  the  Court 
of  Appeal,  in  open  Court,  by  the  Chief  Justice  of  On- 
tario, unless  the  Lieutenant-Governor  in  any  of  such 
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cases  shall  otherwise  direct.      (Stv  R.  S.  O.  c.  ;  Sees.  5-7. 

c.  39,  s-  9  J  c-  4°-  s-  7  ;  Imp.  Act  31  and  32  Viet 
Jud.  Act  of  1873,  s.  9  ;  Jud.  Act  of  18; 

By  C.>.  r.t  '..<•.  in.  s.8,  andc.  12,  s.  8,  it  was  provided  that  the  oath 

should  be  administered  to  the  Chief  Justices  and  the  <  'hancrll.' 

.  ivernor  in  ( 'ouncil."      The  II.  S.  O   c.  .'V.»,  s.  !»,  ;m.]  c. 

.;  aired  the  oath  to  be  taken  before  the  Lieutenant-Gover- 

Bor  in  Council.     Since  Confederation  the  oath  has  sometimes  lu-ni 

taken  twice,  viz.  :  both  before   the  Governor  and  the    Lieuteiiant- 

aor.      The  Puisne   Judges  of  the   Common    Law  Courts  have 

fore  been  sworn  in  open  Court  by  the  Chief  Justice  of  tin- 

.  and  the  Vice-Chancellors  in  open  Court  in  ]  the 

Chancellor.     In  England  the  Lord  Chancellor  takes  the  oath  in  piv- 

since  of   Her   Majesty  in  Council,    "or  otherwise,    as    !In-   Majesty 

may  direct"  (31  &  32  Viet.,  c.   72,  Sched.    1st  part)  ;  and  the  other 

<  take  the  oath  in  presence  of  the  Lord  Chancellor  (Jud.  Act 

3.  5).     The  oath  taken  by  the  English  Judges  (31  &  32  Viet.. 

•  liffers  a  little   in  form  from  that  given  in  the  present 

which  follows  the  form  hitherto  prescribed  in  this  Province.     ( ! 

O.  c.  38,  s.  7  ;  c.  39,  s.  9  ;  c.  40,  s.  7.) 

6.  Every  existing  Judge  is,  as  to  all  matters  within  saving  of 
the  legislative  authority  of  this  Province,  to   remain  ylfn^Sis 
in  the  same  condition  as   if  this  Act  had  not  passed  ;  jjjjx 
and,  subject  to  the  provisions  of  this  Act,  each  of  the 

said  existing  Judges  shall  be  capable  of  performing 
and  liable  to  perform  all  duties  which  he  would  have 
been  capable  of  performing  or  liable  to  perform  if 
this  Act  had  not  passed.  (See  Jud.  Act  of  1873,  s.  1 1.) 

The  English  section  enumerated  the  matters  as  to  which  "every 
existing  Judge"  was  to  "remain  in  the  same  condition,"  vi/.. 
''tenure  of  office,  rank,  title,  salary,  pension,  patronage  and  powers 
of  appointment  or  dismissal,  and  all  other  privileges  and  disqualifi- 
cations." 

7.  If,  in   any  case  not   expressly  provided   for   by  PI< 
this   Act,  a  liability  to  any  duty,  or  any  authority  orJSnwJS? 
power,  not  incident  to  the  administration   of  justice  ^ 
shall  have  been  imposed  or  conferred  by  any  statute 

or  law  (a)  upon  the  Judges  or  any  Judge  of  any  of 
the  Courts  united  and  consolidated  as  af< . -resaid  (save 
as  hereinafter  mentioned),  every  Judge  of  the  said 
High  Court  shall  be  capable  of  performing  and  exer- 
cising, and  shall  be  liable  to  perform  and  empowi 
to  exercise,  every  such  duty,  authority  and  power,  in 
the  same  manner  as  if  this  Act  had  not  passed,  and 
as  if  he  had  been  duly  appointed  the  successor  o 
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Sec,  7,     Judge  liable  to  such  duty,  or  possessing  such  authority 
i,  2.  or  power,  before  the  passing  of  this   Act.     (See  Jud. 
Sees.  8,  9.    Act  of   1873,  S.  12). 

(a)  The  English  section  has  here  the  words  "  or  custom." 

(2)  Any  such  duty,  authority,  or  power,  imposed  or 
conferred  in  any  such  case  as  aforesaid,  upon 
the  Chief  Justice  of  Ontario,  the  Chancellor,  the 
Chief  Justice  of  the  Queen's  Bench,  or  the  Chief 
Justice  of  the  Common  Pleas,  shall  continue  to 
be  performed  and  exercised  by  them  respectively, 
and  by  their  respective  successors,  in  the  same 
manner  as  if  this  Act  had  not  passed.  (See  Jud. 
Act  of  1873,  s.  12). 

The  English  enactment  is  to  the  same  effect. 


Seal  of  -  Lieutenant-Governor  in  Council  may,  from 

court.  time  to  time,  determine  and  declare  the  seal  to  be 
used  in  the  Supreme  Court,  and  by  which  its  proceed- 
shall  be  certified  and  authenticated  ;  and  until  there 
is  a  seal  for  the  Supreme  Court,  the  seals  now  in  use 
in  and  for  the  existing  Courts  may  be  used  in  and  for 
the  respective  Divisions  of  the  High  Court,  and  in 
and  for  the  Court  of  Appeal  respectively.  (See  Jud. 
Act  of  1873,  s.  6  1  ;  R.  Sup.  C.,  April,  1880,  R.  45  ; 
R.  S.  O.  c.  40,  s.  3.) 

The  English  Acts  do  not  provide  for  the  seals  to  be  used,  except 
that  section  61  of  the  Act  of  1873  enacts  that  in  every  District 
Registry  '  '  such  seal  shall  be  used  as  the  Lord  Chancellor  shall 
from  time  to  time  direct."  By.  R.  S.  C.,  April,  1880,  R.  45,  it  is 
provided  that  "the  official  seals  to  be  used  in  the  Central  Office 
shall  be  used  as  the  Lord  Chancellor  shall  from  time  to  time  direct." 


PAET   II. 

JURISDICTION  OF  HIGH  COURT. 

Jurisdiction  9.  The  High  Court  of  Justice  shall  be  a  Superior 
Courfof  Court  of  Record,  and,  subject  as  in  this  Act  men- 
tioned, shall  have  the  jurisdiction  which,  at  the 
commencement  of  this  Act,  was  vested  in,  or  capable 
of  being  exercised  by,  the  Court  of  Queen's  Bench, 
the  Court  of  Chancery,  the  Court  of  Common  Pleas, 
and  Courts  of  Assize,  Oyer  and  Terminer,  and  Gaol 
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Delivery  (whether  created   by  Commission  or  other-     Bee,  9. 
wise,  and  shall    be    deemed    to    be   and   shall   be  a811^88-1- 
continuation  of  the  said  Courts  respectively  (subject    Sec.  10. 
to  the  provisions  of  this  Act)  under  the  name  of  the 
High  Court  of  Justice  aforesaid       (Sfe  Jud.   Act   of 
1873,  s.  16;  R.  S.  O.,  c.  41,  s.  I  et  s  q.\  36  Viet,  c.  8,  ss. 
52  &  55,  Ont.) 

In  Clarln'omjh  v.  Toothill,  W.  X.,  1881,  110;  50  L.  J.  Chy.  74S; 
L.  J.  101,  it  was  held  that  where  an  Act  passed  before  the 
Judicature  Act  and  referring  in  terms  to  a  common  law  action  only 
authorized  certain  proceeding,  such  proceeding  might  after  the  Jud. 
Act  be  taken  in  all  the  Divisions  of  the  High  Court.  See  also  notes 
to  sec.  57,  post. 

In  England  it  has  been  held  that  the  prerogative  writ  of  man- 
damus is  still  only  granted  on  application  to  the  Q.  B.  D.,  (Glox«vi> 
r.  11,-tton  Local  Board,  12  Ch.  D.  115,  116,  122).  See  in  Ont.,  how- 
ever, notes  to  sec.  17. 

(2)  The  jurisdiction  aforesaid  shall  include  (subject  to 
the  exceptions  hereinafter  contained)  the  jurisdic- 
tion which,  at  the  commencement  of  this  Act, 
was  vested  in,  or  capable  of  being  exercised  by, 
all  or  any  one  or  more  of  the  Judges  of  the  said 
Courts,  respectively,  sitting  in  Court,  or  Chambers, 
or  elsewhere,  when  acting  as  Judges  or  a  Judge 
in  pursuance  of  any  statute  or  law;  and  all  powers 
given  to  any  such  Court,  or  to  any  such  Judges 
or  Judge,  by  any  statute  ;  and  also  all  ministerial 
powers,  duties,  and  authorities,  incident  to  any. 
and  every  part  of  the  jurisdiction.  (See  Jud.  Act 
of  1873/5.  16.) 

In   the  corresponding  English  section   (1(5)   the   same   Courts  art- 
mentioned  as  above,  and  several  others  ;  and  the  jurisdiction  is  said 
••  transferred  to"  the  High  Court—  an  expression  which  is  not 
used  in  this  Act. 

Where  a   person  fraudulently  personating    a   testator  had   \<>' 

i.Ues  of  the  testators  estate  and  an  action  was  brought  to  obtain 

•i  ration  that  certain  nmrtnaucs    \vcre    void,  and    to  have  them 

delivered  up.  Kay.  -I.,  looking  at  this  cna.ctnn.-nt  said  that  he  was  n<>t 

administering  equity  merely,  and  should  tin  ivt'orc  give  the  plaintiff 

d  remedy  as'to  the  deeds,  and  direct  them  to  I,,-  delivered  up  • 
'.\  as  declare  them  void.     (Coojxrv.   fr'  •-•'•//,  ">1    L.  .I.,<'hy.    II'.' 


IO.   From  and  after  the  commencement  of  this  A 
the  several  jurisdictions  vested  in  the  said  I  ligh  Court  I",,1,",1, 
of  Justice,  shall  cease   to  be  exercised  except  [in  the 
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Secs.lO,  11.  name  of]   the  said  High  Court  of  Justice  as  provided 
sub-s.  2.    by  this  Act,  save  as   otherwise  in  this  Act  provided. 
(See  Jud.  Act  of  1873,  s.  22.) 

The  English  section  uses  the  word  "by,"  instead  of  the  words  in 
brackets. 

I*  In  al*  causes>  matters,  and  proceedings  whatso- 
ever,  which  shall  have  been  fully  heard,  and  in  which 
judgment  shall  not  have  been  given,  or  having  been 
given,  shall  not  have  been  signed,  drawn  up,  passed, 
entered,  or  otherwise  perfected,  at  the  time  appointed 
for  the  commencement  of  this  Act,  such  judgment, 
decree,  rule,  or  order,  may  be  given  or  made,  signed, 
drawn  up,  passed,  entered,  or  perfected,  respectively, 
after  the  commencement  of  this  Act,  in  the  name  of 
the  same  Court,  and  by  the  same  Judges  and  Officers, 
and  generally  in  the  same  manner,  in  all  respects,  as 
if  this  Act  had  not  passed  ;  and  the  same  shall  take 
effect,  to  all  intents  and  purposes,  as  if  the  same  had 
been  duly  perfected  before  the  commencement  of  this 
Act.  (See  Jud.  Act  of  1873,  s.  22.) 

This  corresponds  with  the  English  enactment.  See  note  to  sub- 
section (2)  infra. 

(2)  (a)  Every  judgment,  decree,  rule,  or  order  of  any 
Court  whose  jurisdiction  is  hereby  (&)  [vested  in] 
the  High  Court  of  Justice,  which  shall  have  been 
duly  perfected  at  any  time  before  the  commence- 
ment of  this  Act,  may  be  executed  and  enforced, 
and,  if  necessary,  amended  or  discharged,  by  the 
High  Court  of  Justice,  in  the  same  manner  as  if 
it  had  been  a  judgment,  decree,  rule,  or  order  of 
the  said  High  Court  ;  and  all  causes,  matters, 
and  proceedings  whatsoever  (c\  which  shall  be 
pending  in  any  of  the  Courts  whose  jurisdiction 
is  so  (b)  [vested]  as  aforesaid  at  the  commence- 
ment of  this  Act,  shall  be  continued  and  con- 
cluded (d)  in  and  before  the  High  Court  of 
Justice  ;  and  (e)  the  said  High  Court  shall  have 
jurisdiction  for  so  continuing  and  concluding 
matters  criminal  as  well  as  civil.  (See  Jud.  Act 
of  1873,  s.  22  ;  Order  62,  post.) 

(a)  The  English  enactments  from  which  these  are  taken,  apply  to 
the  Court  of  Appeal,  as  well  as  to  the  High  Court  ;  as  the  Statute 
was  creating  the  Court  of  Appeal. 
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3  ted  in,"  the  English  Act  has  "transferred  to."     Sec.  11. 
The    English   section   lias    here   the    woids  "whether   civil   or 
criminal."      The    Provincial     Legislature    has    no    jurisdiction    ..\«T 

edure  in  criminal  matters ."     (Set   B  Sec.  12. 

-.v.irds   that   follow  in   this   sul>-section  to  the  end  are  n<>t 
in  the  Knirlish  A  be  to  suli-s.  (3). 

(e)   While   the    Provincial    Legislature   has    no   jurisdiction    over 
'iminal  matters."  its    powers  of  legislation    include 
'  '(institution  "  and  "Organization  of  Provincial  (.'ourts,  both 
of  criminal  and  civil  jurisdiction"  (B.  N.  A.  Act,  s.  9-,  No.  14 

(3)  The  said  High  Court  shall  have  the  same  juris- 
diction in  relation  to  all  such  causes,  matters  and 
proceedings  as  if  the  same  had  been  commenced 
in  the  High  Court  of  Justice,  and  continued 
therein  down  to  the  time  at  which  this  Act  goes 
into  effect ;  and,  so  far  as  relates  to  the  form  and 
manner  of  procedure,  such  causes,  matters  and 
proceedings,  or  any  of  them  (a),  shall  be  con- 
tinued and  concluded  in  and  before  the  said  }  I  igh 
Court,  as  shall  be  directed  by  Rules  or  Orders  of 
Court.  (See  Jud.  Act  of  1873,  s.  22  Order  62, 
post) 

(a)  The  English  section  referred  to  contains  the  same  provision 
with  respect  to  the  High  Court  as  this  sub-section  does  up  to  this 
point ;  but,  instead  of  what  follows,  the  English  Act  provided  that 
such  suits  should  be  continued  and  concluded  either  in  the  Courts 
from  which  they  were  transferred,  or  according  to  the  course  of  the 
High  Court,  as  the  said  Court  might  think  lit  to  direct.  The  Court 
afterwards  gave  the  directions  which  have  been  followed  in  Rules 
493  and  494. 

12.  The  jurisdiction  (a)  [of]  the  High  Court  of  Rules  as  to 
Justice  and  the  Court  of  Appeal,  respectively,  shall 
be  exercised  (so  far  as  regards  procedure  and  practice) 
in  the  manner  provided  jy  this  Act,  or  by  such  Rules 
and  Orders  of  Court  as  may  be  made  pursuant  to  this 
Act;  and  where  no  special  provision  is  contained  in 
this  Act  or  in  any  such  Rules  or  Orders  of  Court  with 
reference  thereto,  it  shall  be  exercised  as  nearly  as 
may  be  in  the  same  manner  as  the  same  might  have 
been  exercised  by  the  respective  existing  Courts  if 
this  Act  had  not  been  passed.  (See  Jud.  Act  of  1^73, 
s.  23.) 

(a)  Instead  of  the  word  "  of,"  the  English  Act  has  the  words  "  by 
this  Act  transferred  to." 

See  sec.  5'J  and  note  at  the  beginning  of  the  Kules. 


12  ONTARIO  JUDICATURE  ACT,  1881. 

Sec<  13t  JURISDICTION  OF  COURT  OF  APPEAL. 

jurisdiction  13.  The  Court  of  Appeal  shall  be  a  Superior 
Appeal*  °f  Court  of  Record,  and  shall  [continue  to  have  all  the 
jurisdiction  and  power  which  the  said  Court  has  here- 
tofore had,  save  as  varied  by  or  under  this  Act  ;  and 
in  civil  cases  shall  also]  have  jurisdiction  and  power 
to  hear  and  determine  appeals  from  any  judgment  or 
order,  save  as  hereinafter  mentioned,  of  the  High 
Court  of  Justice,  or  of  any  Judges  or  Judge  thereof, 
subject  to  the  provisions  of  this  Act,  and  to  such 
Rules  and  Orders  of  Court  for  regulating  the  terms 
and  conditions  on  which  appeals  shall  be  allowed,  as 
may  be  made  pursuant  to  this  Act.  (See  Jud.  Act  of 
1873,  ss.  1 8,  19  ;  R.  S.  O.  c.  38,  s.  18,  et  *eq.] 

The  words  in  brackets  are  not  in  the  English  section.  The  section 
otherwise  corresponds  with  the  first  part  of  the  English  section  19. 

In  civil  and  criminal  cases,  the  jurisdiction  of  the  Court  of 
Appeal  is  appellate  only.  (See  R.  IS.  O.  c.  38,  s.  18,  and  Brown  v. 
Collins,  W.  N.  1883,  155.)  It  has  original  jurisdiction  in  Election 
cases  (s.  20). 

The  former  appellate  jurisdiction  in  civil  cases  is,  if  anything, 
enlarged  by  the  present  section,  which  confers  the  jurisdiction  to 
entertain  an  appeal  from  any  "judgment  or  order"  The  right  of 
appeal  is  subject  to  new  restrictions.  (See  sec.  32  et  s?q.) 

In  giving  an  opinion  on  a  special  case,  the  jurisdiction  exercised 
by  a  Court  is  judicial,  not  consultative,  so  that  its  decision  is  a 
"  judgment  or  order."  (Or< •/:«•< •/•*  of  WaUall  v.  L.  d.-  N.  W.  Ri/  Co., 
4  App.  Ca.  30.) 

In  Harmon  v.  Park,  29  W.  R.  750  ;  17  C.  L.  J.  389,  it  was  held 
that  an  appeal  would  lie  to  the  Court  of  Appeal  from  the  C.  P.  Div. 
on  a  question  as  to  whether  a  petition  against  a  municipal  election  was 
properly  instituted  as  being  an  order  of  the  High  Court  of  Justice 
though  the  Act,  under  which  the  petition  was  presented,  provided 
that  a  decision  upon  the  hearing  of  the  petition  should  not  be  appeal- 
able. ( See  also  Co rporation  of  Peterboro' v.  Wilxthorpe,  12  Q.  B.  D.  1. 

The  following  enactments  as  to  the  Court  of  Appeal  show  "  the 
jurisdiction  and  power  which  the  said  Court  has  heretofore  had," 
and  which  are  continued  by  the  present  Act. 

R  s  Q  "18.  The  Court  shall  have  an  appellate  jurisdiction  in  both  civil 

c.  38,  s.  18.  and  criminal  cases  ;  and  an  appeal  shall  lie  thereto  from  every  judg- 
ment of  any  of  the  Superior  Courts,  or  of  a  Judge  sitting  alone  as 
and  for  any  such  Courts,  in  a  cause  or  matter  depending  in  any  of 
the  said  Courts,  or  under  any  of  the  powers  given  by  "  The  Ad- 
ministration of  Justice  Act," — including  judgments  : 

"  (a)  Upon  any  case  stated  by  an  Arbitrator,  or  upon  any  appeal 
authorized  by  law  from  the  decision  of  any  Arbitrator  or  Referee, 
or  upon  any  motion  to  set  aside  or  refer  back  an  award.  (See 
Shubrook  v.  Tufnell,  9  Q.  B.  D.  621)  ; 

"  (b)  Upon  any  motion  for  the  issue  of  a  writ  of  mandamus  or 
upon  any  question  arising  upon  the  return  of  such  writ  ;  and 
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MI    any   application  for  a,    rule  to   quash   a  by-law  of  a     Sec.  13. 
Municipal  Council  in  whole  or  in  part  whether  a  rule-  RMS  has 
.  discharged,  or  made  absolute. 

other  appeal  from  a  decision   of  either  of  the  Superior 
of   l.a\v  shall  be  allowed,   unless  the  judgment,   decision  or 
other  matter  appealed  against  appears  of  record. 

Where  a  new  trial  is  granted  or  refused  upon  matter  of 
:on  only,  as  on  the  ground   that  the  verdict  is  against  the 
weight  of  evidence  or  otherwise,  no  appeal  shall  be  allowed. 
"  19.  The  Court  shall  also  have  jurisdiction, — 
11  (a)  In  appeals   from    County  Courts,    as    provided    in    "The 
County  Courts  Act.'' 

u'ther  provisions  45  Viet.  c.  6,  s.  4. 

In  appeals  from  the  Surrogate  Courts,  as  provided  in  "  The 
rate  Courts  Act." 

"  (c)  In  appeals  from  Stipendiary  Magistrates,  as  provided  in  the 
twenty-fifth  section  of  "  The   Act  Respecting  the  Administration  of 
in  Unorganized  Tracts." 

In  appeals  from  a  Judge  of  a  County  Court,  as  provided  in 
Act  respectimj  Water  Privileges." 

' '  20.  The  Court  of  Appeal  and  the  Judges  thereof  shall  have 
jurisdiction  in  the  trial  of  Election  cases,  as  provided  by  "  The 

>i  Art  "  and  "  The  Controverted  Elections  Act." 
"21.  The  Court  shall  have  power  to  quash  proceedings  in  cases 
brought  before  it,  in  which  error  or  appeal  does  not  lie,  or  where 
such  proceedings  are  taken  against  good  faith. 

••  L'±  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  as 
to  amendment  and  otherwise  of  the  Court  or  Judge  from  which  or 
whom  the  appeal  is  had,  together  with  full  discretionary  power  to 
receive  further  evidence  upon  questions  of  fact ;  such  evidence  to 
be  either  by  oral  examination  in  Court,  by  affidavit,  or  by  deposition 
taken  before  any  person  whom  the  Court  may  nominate. 

"(2.)  Such  further  evidence  maybe  given  without  special  leave 
upon  interlocutory  applications,  or  in  any  case  as  to  matters  which 
•  :curred  after  the  date  of  the  decision  from  which  the  appeal 
is  brought. 

Sanders,  45  L.  T.  637  ;  51  L.  J.  Chy.  276  ;  18  C. 
L.  J. 

"  (3.)  Upon  appeals  from  a  decree  or  judgment  upon  the  merits  at 
the  trial  or  hearing  of  any  action  or  matter,  such  further  evidence 
{save  as  aforesaid)  shall  be  admitted  on  special  grounds  only,  and 
not  without  the  special  leave  of  the  Court. 

The  Court  shall  have  power  to  dismiss  an  appeal,  or  give 
lament  or  make  any  decree  or  order  which  ought  to  have  been 
and  direct  the  issue  of  any  process,  or  the  taking  of  any  pro- 
i^s  in  the  Court  below,  or  to  award  restitution  and  payment  of 
or  to  make  such  further  or  other  order  as  the  case  may  require. " 
Court  may  make  such  order  as  is  justified  by  tin-  la\\  as  tln-n 
existing,  though  the  effect  be  to  vary  a  decision  of  'the  ( 'i.urt  below, 
which  was  in  accordance  with  the  then  existing  law  ((Juilt>-r  v.  Maple- 
son,  47  L.  T.  561). 

llule  generally  followed  by  the  Courts  is  not  to  review 
findings  of  the  Judge  of  first  instance,  when  his  derision  dep 
upon  the  balance  of  testimony  (Hale  v.  Kenmdy,  8  Out.  App.  157.) 
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Sees,  13-15.  The  Court  may  under  this  section,  however,  review  a  decision  as  to 
a  question  of  fact  arrived  at  upon  conflicting  evidence,  and  is  not 
deterred  from  reversing  such  a  judgment  merely  by  the  consideration 
that  the  Judge  of  first  instance  had  the  advantage  of  seeing  the  de- 
meanour of  the  witnesses  and  their  manner  of  giving  their  evidence, 
unless  the  decision  of  the  case  rests  upon  the  credibility  of  the  wit- 
nesses, and  the  Judge  in  determining  the  credit  to  be  given  to  them- 
proceeded  upon  their  demeanour.  (See  Day  v.  Brown,  18  Or.  681  ; 
Morrison  v.  Robinson,  19  Gr.  480  ;  Armstrong  v.  Gage,  25  Gr.  1  ; 
The  Glannibanta,  I  P.  D.  283  ;  Biytbu  v.  Dickinson,  4  Ch.  D.  24 ; 
Symington  v.  Symington,  L.  E,.  2  Sc.  App.  424  ;  Gray  v.  Turnbull,  ib. 
53  ;  Redgrave  v.  Hard,  20  Ch.  D.  22  ;  Trampour'v.  Say /or,  1  Ont. 
App.  104  ;  Taylor  v.  Taylor,  ib.  264  ;  Re  Randolph,  ib.'  331  ;  The 
Milanese,  43  L.  T.  107. )  Where  the  Appellate  Court  has  the  same 
materials  before  it  as  the  Court  whose  decision  it  is  reviewing,  the 
above  considerations  do  not  apply,  (Redgrave  v.  Hurd,  20  Ch.  D. 
23,)  and  the  Court  will  exercise  its  judgment  on  the  evidence  just 
as  it  would  on  a  question  of  law.  It  will  reverse  the  judgment  if 
satisfied  that  it  is  wrong,  (Berdan  v.  Greenwood,  20  Ch.  D.  769  n) 
otherwise  it  will  affirm  it,  (Symington  v.  Symington,  sup.  ;  Hale 
v.  Kennedy,  8  Ont.  App.  157.) 

"24.  The  Court  shall  have  power  to  make  such  order  as  to  the 
whole  or  any  part  of  the  costs  of  an  appeal  as  may  seem  just. 

"25.  The  powers  in  the  three  next  preceding  sections  may  be 
exercised  by  the  Court,  notwithstanding  that  the  appeal  is  brought 
against  part  only  of  the  judgment  of  the  Court  below  ;  and  such 
power  may  be  exercised  in  favour  of  all  or  any  of  the  respondents 
or  parties,  although  such  respondents  or  parties  may  not  have 
appealed  from,  or  complained  of  the  judgment." 

onanappeai  14.  For  all  the  purposes  of  and  incidental  to  the 
ingh  court,  hearm£  and  determination  of  any  such  appeal,  and 
court  of _AP-the  amendment,  execution  and  enforcement  of  any 

peal  to  have  .  i    r  i 

an  powers  of  judgment  or  order  made  on  such  appeal,  and  for  the 
urt>  purpose  of  every  other  authority  given  to  the  Court 
of  Appeal  by  this  Act,  the  said  Court  of  Appeal  shall 
have  all  the  power,  authority  and  jurisdiction  by  this 
Act  vested  in  the  High  Court  of  Justice.  (See  Jud. 
Act  of  1873,  s.  19,  second  part ;  R.  S.  O.  c.  38,  s.  22). 

This  corresponds  substantially  with  the  second  part  of  the  English 
section  19. 

This  section  only  confers  additional  powers  on  the  Court  of  Appeal 
without  interfering  with  the  practice  under  the  Appeal  Act  ;  so  that 
execution  for  costs,  etc.  awarded  by  the  Court  of  Appeal  is  to  be 
issued  out  of  the  Court  appealed  from  (Freed  v.  Orr,  2  C.  L.  T.  90  ;) 
See  Lowson  v.  Canada  Farmers1  Ins.  Go.  2  C.  L.  T.  47. 

jurisdiction       1  5.  The  jurisdiction   and   power  of  the  Court  of 

raSse,ctetc.    Appeal,  in  respect  of  the  said  matters  and  all  others, 

shall  be  and  are  subject  to  the  provisions  of  this  Act, 

and  to  such  Rules  and  Orders  of  Court  for  regulating 
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the  terms  and  conditions  on  which  such  appeals  shall  Sees.  15, 18. 

allowed,  as    maybe   made    pursuant   to   this     \   • 
(See  Jud.  Act  of  1873,  s.  KJ,  first  pa 

Same  in  effect  as  the  English  enactment  referred  to. 

RULES  OF  LAW. 

16.   In  every  civil   cause  or  matter  commenced   ii 
the   High  Court  of  Justice,  Law  and  Equity  shall  hi 
administered  by  the   High  Court  of  Justice  and  the;. 
Court  of  Appeal  respectively  according  to  the  Rules 
following  (Jud.  Act  of  1873,  s.  24  ;  Sec  R.  S.  O.,  c.  49, 
ss.  4,  5). 

(2)  If  any  plaintiff  or  petitioner  claims  to  be  entitled 
to  any  equitable  estate  or  right,  or  to  relief  upon 
any  equitable  ground  against  any  deed,  instru- 
ment, or  contract,  or  against  any  right,  title,  or 
claim  whatsoever  asserted  by  any  defendant  or 
respondent  in  such  cause  or  matter,  or  to  any 
relief  founded  upon  a  legal  right  which  hereto- 
fore could  only  have  been  given  by  a  Court  of 
Equity,  the  said  Courts  respectively,  and  even- 
Judge  thereof,  shall  give  to  such  plaintiff  or  peti- 
tioner such  and  the  same  relief  as  ought  to  have 
been  given  by  the  Court  of  Chancery  in  a  suit  or 
proceeding  for  the  same  or  the  like  purpose  pro- 
perly instituted  before  the  passing  of  this  Act. 
(Jud.  Act  of  1873,  s.  24,  sub-s.  i.) 

Taken  from  the  Imp.  Act. 

This  and  the  next  section  deal  with  the  old  anomaly  of  ditleivnt 
•  afferent  rights   and  duties,  applying  different 
;ies  to  the  same  case,  and  in  some  cases  even  enforcing  nil«-» 
of  law  in  conflict  with  one  another.     The  removal  of  the  conti 

provided  for  by  s.  17.  The  rest  of  the  matter  is  dealt  with 
in  the  present  section,  the  provisions  of  which  have  l>een  sunmiuri/ed 
thus  : — 

plaintiff  may  a>sert  an  equitable  elaim  in  any  hivision  i.f  the 
'  'ourt  (sub-8.  2)  :  and  may  obtain  an   equitable  remedy  in  any 
•'/</)  ;  the   defendant   may  raise   any  equitable   answ.-r  or 
defence  to  any  claim  ;  that  is  to  say,  anything  whirh  would  hit' 

answer  if  tin-   suit   had    be.  n  br^'i^ht  in 

<'hancery  (sub-s.  .Si,  or  would  have  aliorded  ground  for  an  injui. 
if  the  action  had  been  brought  at  law  <sub-s.  t»>  :  and  he  n 

.lounter  elaim  against  the  plaintiff,  any  elaini.  l«--al  or 
equitable,  which  he  might  have  raised  by  a  noss  suit  at  law  or  in 
equity  (sub-s.  4)  ;  the  defendant  mav  also  i.btain  relief  re! 

ected   with    the    original    subject    of  the    action    against    other 
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Sec.  16.  persons,  whether  already  parties  or  not  (ibid).  All  Courts  are  to 
sub-ss.  2,  3.  recognise  equitable  rights  incidently  appearing  (sub-s.  5)  ;  no  cause 
is  to  be  restrained  by  injunction  ;  what  would  have  been  ground  for 
injunction  is  to  be  raised  by  way  of  defence,  or  upon  an  application 
to  stay  proceedings  (sub-s.  6).  Subject  to  these  provisions,  common 
law  rights  and  duties  are  to  be  recognised  (sub-s.  7).  Every  Court 
is  to  apply  all  appropriate  remedies,  and  dispose  of  all  matters  in 
controversy  (sub-s.  8).  (Wilson  Jud.  Act  p.  19). 

By  the  operation  of  the  Act  each  Division  of  the  High  Court  is 
to  administer  justice  according  to  so  much  of  the  principles  of  the 
two  old  systems  as  may  be  necessary  to  give  complete  and  effectual 
relief  to  suitors,  (Gibbs  v.  Guild,  9  Q.  B.  D.,  66  per  Lord  Coleridge 
citing  Puyh  v.  Heath,  1  App.  Ca.  237)  ;  therefore  concealed  fraud 
and  the  absence  of  means  of  discovery  will  if  pleaded  prevent  the 
application  of  the  Statute  of  Limitations,  as  formerly  in  pure  Equity 
proceedings,  (Gibbs  v.  Guild,  8  Q.  B.  D.,  296,  9  Q.  B.  D.,  59, )  irrespec- 
tive of  the  question  whether  such  matters  formerly  constituted  at 
Law  a  good  answer  to  a  plea  of  the  Statute. 

In  Adamson  v.  Adamson,  1  Ont.  App.  592,  the  opinion  was  expressed 
by  Burton,  J.  A.,  that  the  owner  of  an  equitable  estate  cannot 
notwithstanding  the  Jud.  Act.  proceed  to  recover  possession  of  land 
against  a  trespasser  in  possession,  but  was  bound  to  sue  in  the  name 
of  the  person  having  the  legal  estate.  This  opinion  did  not  form 
part  of  the  judgment  of  the  Court  in  the  case,  and  was  founded 
upon  the  view  that  before  the  Administration  of  Justice  Act,  1873, 
ejectment  would  not  lie  in  such  a  case,  and  that  the  latter  Act  only 
enabled  the  Court  of  Chancery  to  entertain  suits  for  ejectment  in 
the  same  way  as  the  Courts  of  Common  Law.  The  point,  which  did 
not  there  distinctly  arise  as  the  proceedings  were  before  the  Jud. 
Act,  has  since  been  considered  in  ffe&nan  v.  Heenan,  3  C.  L.  T.  163, 
where  it  was  decided  that  since  the  Jud.  Act.  such  an  action  may 
be  maintained  by  the  equitable  owner  in  his  own  name.  (But  see 
tifii/lor  v.  Cooper,  2  Ont.,  398  and  Fairdough  v.  Marshall,  4  Ex.  D. 
37). 

For  definitions  of  "plaintiff,"  "petitioner,1'  "defendant,"  see 
s.  91.  , 

Equitable     ( *\  If  any  defendant  claims   to   be    entitled   to   any 

defences.        w'  •/  i  i  •    i   .  ^•    r 

equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument 
or  contract,  or  against  any  right,  title  or  claim 
asserted  by  any  plaintiff  or  petitioner  in  such 
cause  or  matter,  or  alleges  any  ground  of  equit- 
able defence  to  any  claim  of  the  plaintiff  or 
petitioner  in  such  cause  or  matter,  the  said  Courts 
respectively,  and  every  Judge  thereof,  shall  give 
to  every  equitable  estate,  right,  or  ground  of  relief 
so  claimed,  and  to  every  equitable  defence  so 
alleged,  such  and  the  same  effect,  by  way  of 
defence  against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought  to  have 
given  if  the  same  or  the  like  matters  had  been 

o 
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relied  on  by  way  of  defence  in  an}-  suit  or  pro-    8e°-  !6. 

•ding  instituted   in   that  Court  for  the  same  <>; 
the  like  purpose  before  the  passing  of  this  Act. 

Identical  with  Jiul.  Act,  1873,  s.  24,  sub-s.  "2.) 


.•ti«m  applied  in  J/^x/////   v.    W.  J/».<///«.  1   (  '.  1*.   I  >.    > 

•  >rn>/it'.iit,   etc.,  ib.    120;  E;ir>    v.    ////;//,,  x,   -J    (  'h.    L)' 
v.  MurxhaU,  5  P.  D.  19  ;  See  also  sub.  sec.  5. 

(4)  The  said  Courts   respectively,  and    every   Judgi 

thereof,  shall  also  have  power  to  grant  to  any  de-  £f«£di2te. 
fendant  in  respect  of  any  equitable  estate  or  right, 
or  other  matter  of  equity,  and  also  in  respect  of 
any  legal  estate,  right,  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have  properly 
claimed  by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose  by 
the  same  defendant  against  the  same  plaintiff  or 
petitioner  ;  and  also  all  such  relief  relating  to  or 
connected  with  the  original  subject  of  the  cause 
or  matter,  and  in  like  manner  claimed  against  any 
other  person,  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been  duly 
served  with  notice  in  writing  of  such  claim  pur- 
suant to  any  Rule  of  Court  or  any  order  of  the 
Court,  as  might  properly  have  been  granted 
against  such  person  if  he  had  been  made  a  de- 
fendant to  a  cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose  ;  and  every  person 
served  with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter,  with  the 
same  rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  defendant.  (Ib.  sub-s.  3.) 

This  sub-section  is  indentical  with  the  English  sub-section  3. 

The  Rules  respecting  •  set-off  and  counter-claims  (link'   lL'7.  «  to.,}    - 
and    third   parties    (Rules    107-111)    were   made   in    furthrnm 
the  powers  conferred  by  this  sub-section.     See  notes  to  thosr  KuK-s. 

As  to  how  far  Rules  have  been  made  to  regulate  the  t 
the  powers  conferred  by  this  section  of  granting  relief  b«-t 
deft-iidants,  see  Treleavan  v.  Bray,  45  L.  J.,  Chy.  113;  and  nut- 
Rule  107. 

In   Miulje  v.  Adams,  50   L.  J.   Pro.    49  ;  17  C.    L.    J.   .'W,   an 
action  propounding  the  will  of  a  married  woman  made  after  slit-  had 
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Sec,  16.  obtained  a  protection  order,  and  become  possessed  of  separate  estate, 
aub-ss.  4-6.  the  defendant  set  up  that  the  protection  order  had  been  fraudu- 
lently obtained,  and  claimed  by  way  of  cross  relief  to  have  it  set 
aside,  the  will  pronounced  against,  and  administration  granted  to 
the  defendant.  Held,  within  this  section  as  asserting  by  counter- 
claim what  might  be  asserted  in  a  suit  against  the  same  plaintiff. 

A  defendant  is  not  bound  to  make  his  cross  claims  in  the  same 
action,  but  may  assert  them  by  cross  action.  Thus  where  an  action 
was  brought  against  shippers  and  consignees  for  damages  for  deten- 
tion at  the  port  of  lading,  and  for  freight,  and  defendants  brought 
a  cross  action  for  a  larger  sum  for  damages  for  loss  of  cargo  by  the 
shipowner's  negligence,  and  the  writs  were  issued  on  the  same  day 
and  statement  of  claim  delivered  tirst  in  the  former  action,  a  Master 
stayed  proceedings  in  the  second  action  with  liberty  to  the  plaintiffs 
in  it  to  file  a  counter  claim  in  the  first  action  ;  but  it  was  held  on 
appeal  that  though  there  was  jurisdiction  to  make  such  an  order,  it 
should  only  be  exercised  where  the  points  in  issue  are  the  same,  and 
that  in  the  case  in  question  the  right  to  bring  a  cross  action  should 
not  be  interfered  with.  Adamson  v.  Tuff,  44  L.  T.  420. 

As  to  the  effect  of  the  concluding  words  of  this  section,  see 
Fowler  v.  Knoop  in  note  to  Rule  107. 


Equitable 

interests 

generally. 


As  to  legal     (6) 
proceedings 
bein^  stayed 
by  prohi- 
bition or 
injunction. 


(5)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  recognize  and  take  notice  of  al! 
equitable  estates,  titles  and  rights,  and  all  equi- 
table duties  and  liabilities  appearing  incidentally 
in  the  course  of  any  cause  or  matter,  in  the  same 
manner  in  which  the  Court  of  Chancery  woulc 
have  recognized  and  taken  notice  of  the  same  ir 
any  suit  or  proceeding  duly  instituted  thereir 
before  the  passing  of  this  Act.  (Ib.  sub-s.  4) ; 

Identical  with  the  English  sub-section  mentioned. 

In  llilliamsv.  Snowden,  W.  N.  1880,  124,  a  plaintiff  in  ejectmen 
was  ordered  specifically  to  perform  an  agreement  to  lease  the  pre 
mises  to  defendant,  which  agreement  though  not  raised  by  defence 
appeared  incidentally  in  the  cause.  See  Mostyn  v.  W.  Mostyn,  &c.  \ 
1  C.  P.  D.  145,  where  it  incidentally  appeared  that  a  party  was  er 
titled  to  have  a  deed  rectified.  See  also  cases  in  note  to  sub-sec.  J 

The  doctrine  of  Equity  whereby  part  performance  furnishes 
ground  for  enforcing  a  contract  not  enforceable  at  Law  by  reason  c 
s.  4  of  the  Statute  of  Frauds,  is  confined  to  suits  as  to  the  sale  of  ir 
tarests  in  land,  and  has  not  been  extended  by  the  Jud.  Act.  Th 
Jud.  Act  confers  no  new  rights,  but  alters  procedure  only  (Britain  -\ 
Rossiter,  11  Q.  B.  D.  123).  See  also  Gibbs  v.  Guild,  9  Q.  B.  D.  6' 
and  notes  to  sec.  17,  sub-sec.  8. 

No  cause  or  proceeding  at  any  time  pending  i 
the  High  Court  of  Justice,  or  before  the  Coui 
of  Appeal,  shall  be  restrained  by  prohibition  c 
injunction  ;  but  every  matter  of  equity  on  whic 
an  injunction  against  the  prosecution  of  any  sue 
cause  or  proceeding  might  have  been  obtained 
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this  Act  had  not  passed,  either  unconditionally  Sec.  18. 
or  on  any  terms  or  conditions,  may  be  relied  on  8Ub-8- 6- 
by  way  of  defence  thereto : 

Provided  always,  that  nothing  in  this  Act  contained 
shall  disable  either  of  the  said  Courts  from 
directing  a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it  if  it  shall  think  fit  ;  and 
any  person,  whether  a  party  or  not  to  any  such 
cause  or  matter,  who  would  have  been  entitled, 
if  this  Act  had  not  passed,  to  apply  to  any 
Court  to  restrain  the  prosecution  thereof,  or  who 
may  be  entitled  to  enforce,  by  attachment  or 
otherwise,  any  judgment,  decree,  rule,  or  order, 
contrary  to  which  all  or  any  part  of  the  proceed- 
ings in  such  cause  or  matter  may  have  been  taken, 
shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a  summary  way,  for  a 
stay  of  proceedings  in  such  cause  or  matter, 
either  generally,  or  so  far  as  may  be  necessary 
for  the  purposes  of  justice  ;  and  the  Court  shall 
thereupon  make  such  order  as  shall  be  just.  (Ib. 
sub-s.  5. 

This  sub-section  is  the  same  as  the  English  sub-section  referred  to, 
and  the  effect  of  it  is  that,  in  ordinary  cases,  whatever  would  form- 
erly have  been  ground  for  an  injunction  restraining  an  action  must 
now  be  raised  in  the  action,  eitner  by  way  of  defence  or  upon  an 
application  to  stay  proceedings  (Garbutt  v.  Fawcus,  1  Ch.  D.  155). 

An  application  to  stay  proceedings  in  an  action  must  be  made  in 
the  Division  in  which  the  action  is  pending.  No  other  Judge  or 
Division  has  jurisdiction  to  stay  proceedings  (Garbutt  v.  Fawcus,  I 
Ch.  D.  155  ;  Re  Morrison  Potent  Fuel  Company,  W.  N.  1877,  p.  20; 
R<  South  of  France  Pottery  Work*  Syndicate,  37  L.  T.  200  ;  Re 
People's  Garden  Company,  1  Ch.  D  44  ;  Walker  v.  Banayher  Dixtil- 
lery  Company,  1  Q.  B.  D.  129  ;  Rose  v.  Garden  Lodge,  <(:<•.  Company, 

3  Q.  B.  D.  235  ;    Writ/hi  v.  Redyrave,  11   (  h    D.  24.    Two  decisions 
to  the  contrary,  Kin(jchurch  v.  People's  Garden  Company,  \  ( '.  P.  D. 
45,   and   Netdham  v.  Rivers  Protection  Company,  1   Ch.   D.  253  are 
overruled.)     See  Searle  v.  Choate,  W.  N.  1884,  36  ;  32  \V.  11.  397. 

Thus  actions  for  claims  provable  (as  to  which  see  Crowlev.  J'n.^'/t, 

4  C.    P.    D.    186),  in  pending  administrations  proceedings  must  be- 
restrained  by  motion  in  the  actions  and  not  in  the  Division  in  which 
the  administration  proceedings  are.     (See  Cobhold  v    PnjLe,  4   \'.\. 
D.  315  ;  Powell  v.  Jewsbury,  9  Ch.  D.  39  ;  Bailey  v.  Munkit/i,  3  C. 
L.  T.  599). 

In  Wright  v.  Redgrave,  11  Ch.  D.  24,  goods  had  been  taken  un<i 
fi.  /a.,  and  the  trustees  of  a  settlement  claimed  them  ««  se  par 
of  defendant's  wife.    The  Mieriff  thereupon  took  out  an  interpleader 
summons  in  the  C.  P.  Div.,  upon  which  an   order  was  made  that, 
upon  the  trustee  paying  into   Court  £115  within  a  limited  time,  the 
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Sec.  16. 
sub-s.  6. 


B.  8.  0.  \ 

c.  40. 


Staying 
actions 
where  suit 
pending 
abroad. 


Sheriff  should  withdraw,  but  that  in  default  of  such  payment  he 
should  sell,  and  pay  the  proceeds  into  Court,  and  that  the  parties 
should  proceed  to  the  trial  of  an  issue  as  to  the  title  to  the  goods. 
The  money  was  not  paid  into  Court  within  the  time  and  the  Sheriff 
advertised  the  goods  for  sale.  The  wife  thereupon  commenced  an 
action  in  the  Ch.  D.  to  have  the  trusts  of  the  settlement  carried 
into  execution,  a  new  trustee  appointed,  and  in  the  meantime  the 
appointment  of  a  receiver.  An  injunction  to  restrain  the  Sheriff 
was  held,  on  appeal,  to  be  an  order  inconsistent  with  the  above  sub- 
section and  was  discharged. 

See  also  Hedley  v.  Bates,  13  Ch.  D.  498. 

Where  a  partnership,  had  by  order  of  the  Court  been  dissolved, 
the  plaintiff'  and  defendants  signed  an  agreement  of  compromise  ; 
the  plaintiff  subsequently  repudiated  the  agreement,  and  proposed 
to  proceed  with  his  action,  alleging  that  his  signature  had  been  ob- 
tained by  fraud,  it  was  held  that  the  Court  had  jurisdiction  on  sum- 
mons to  stay  further  proceedings  in  the  action  without  a  fresh  action 
being  commenced  to  enforce  the  agreement  (Eden  v.  Nawh,  1  Ch. 
D.  781  ;  He  Gaudet  12  Ch.  D.  882)  ;  or  an  action  to  enforce  the  agree- 
ment might  be  brought  (Hart  v.  Hart,  45  L.  T.  13  ;  17  C.  L.  J. 
413  )  See  before  the  Judicature  Act  Pryer  v.  Gribble,  L.  R,  10  Chy. 
534,  also  Small  v.  Union  Permanent  B.  8.,  6  Pr.  R.  206  where  it 
was  held  that  a  compromise  of  a  suit  entered  into  before  answer 
might  be  set  up  by  the  answer,  and  specific  performance  of  it  prayed 
by  way  of  cross  relief. 

An  application  to  stay  must  in  general  be  on  notice.  "  In  a  sum- 
mary way  "  does  not  mean  ex  parte  except  in  cases  of  emergency, 
(See  Blewitt  v.  Dowling,  W.  N.  1875,  202  ;  Kevers  v.  Michell,  W. 
N.  1876,  53,  and  note  to  s.  17  sub-s.  8). 

In  Besant  v.  Wood,  12,  Ch.  D.  630,  it  was  said  that  though  a 
pending  motion  cannot  be  restrained  a  person  may  in  a  proper  case 
be  restrained  from  instituting  proceedings.  (See  also  Cercle  Restau- 
rant Co.  v.  Lavery,  18  Ch.  D.  555). 

Rev.  Stat.  c.  40,  s.  98  (and  Rev.  Stat.  c.  50,  s.  72)  make  provision 
with  regard  to  staying  proceedings  when  another  action  for  the 
same  cause  is  pending  out  of  Ontario  as  follows : 

"98.  If  any  suit  is  brought  in  the  Court  of  Chancery  [in  any 
Court  of  Law  in  R.  S.  0.  c.  50,  s.  72]  for  any  cause  of  action  for 
which  any  suit  or  action  has  been  brought  and  is  pending  between 
the  same  parties  and  their  representatives  in  any  place  or  country 
out  of  Ontario,  the  Court,  or  any  Judge  thereof,  may  make  an  order 
to  stay  all  proceedings  in  the  Court  of  Chancery  [in  such  first  men- 
tioned Court  in  R.  S.  0.  50  s.  72]  until  satisfactory  proof  is  offered 
to  the  Court  or  Judge  that  the  suit  or  action  so  brought  in  such 
other  place  or  country  out  of  Ontario  is  determined  or  discontinued." 
(29,  30  V.  c.  42  s.  4). 

The  rule  in  England  is,  that  where  one  of  two  actions  for  the 
same  cause  is  pending  abroad,  the  Court  has  jurisdiction  to  stay, 
but  the  party  applying  must  make  out  a  special  case  for  relief  ; 
whereas  where  all  the  actions  are  in  England,  or  semble  in  the 
Queen's  Courts  anywhere,  the  concurrent  proceedings  are  prima  facie 
vexatious  (McHenry  v.  Lewis,  21  Ch.  D.  202  ;  22  Ch.  D.  397).  The 
Court  will  not  consider  the  double  litigation  vexatious  where  there 
are  substantial  reasons  to  induce  the  plaintiff  to  sue  in  both  coun- 
tries ;  as  when  he  can  get  judgment  in  each  action,  but  execution  is 
more  easily  obtained  in  one  than  in  the  other  (Peruvian  Guano  Co. , 
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v.  BockwoMt,  23  Oh.  I).  225  ;  Htjnvin  v.  ff.'lm,  '24  (  'h.  D.  531  ;   Dtfttl     Sec.  16. 
U.  S.  Cabk  Co.  v.  Dom.  Tel.  Co.,  8  Ont.  App.  4\(\>.  s.  6. 

Whether  a  Court  having   ample  authority  to  decide  tlu-  matter 

fit  before  it  should  await  the  expected  adjudication  of  an 
tribunal  having  only  similar  authority  is  merely  a  question  for  tin- 
exercise  of  judicial  discretion,  (Phosphate  .SYf,?,/.  ('.,,npiuii/  v.  .'•' 
son,  1  API-  See  Ifounttuii  v.  M.  of  Sligo,  \V.N"'.  1884 

There  is  a  discretion  to  stay  proceedings  in  the  High  Court  for 
damages  for  a  collision,  in  respect  of  which  proceedings  are  being 
taken  in  ran  iu  a  Vice  Admiralty  Court.  (  Tli-  r,  48 

L.  T.  71H).  N  I'.  l».  32). 

Under  the  Out.  Statute  above  mentioned,  proceedings  were  stayed 
in  this  Province,  where  the  matter  could  more  conveniently  be  dis- 
posed of  in  the  foreign  Court,  by  reason  of  the  suit  being  there 
in  a  more  advanced  stage,  and  the  parties  being  personally  subject 
to  the  jurisdiction  of  the  foreign  Court,  and  the  latter  was  the  most 
convenient,  in  view  of  the  evidence  to  be  procured.  (Unwell  v. 
.  7  1'r.  11.  69.) 

Actions  or  proceedings  which  are  absolutely  groundless  are  f  ri 


lous  and  vexatious.  The  institution  of  them  is  an  abuse  of  the  pro-  v';xj»ti<ms 
cess  of  the  Court,  and  they  may  be  stayed  summarily  upon  motion,  1'"" 
(Edmund*  v.  Atty.  Gen.  26  W.  R.  550  ;  38  L.  T.  213  ;  \V.  X.  1878, 
6'4  ;)  e.  <j.  actions  against  a  public  officer  for  an  act  plainly  in  accord- 
ance with  his  duty  (Castro  v.  Murray,  L.  R.  10  Ex.  '213)  ;  against  a 
Judge  for  any  act  done  in  that  capacity,  (Cobhett  v.  Fi'-!</,  \V.  N. 
1877,  8;  Hind  v.  Brett,  W.  X.  1883,  37)  ;  where  the  point  has  already 
been  decided  against  the  plaintiff  in  another  action,  (Dau'lcln*  v. 
Saxe  Wriiti'tr,  etc.,  1  Q,  B.  D.  499;  Mniumlx  v.  Attorney  General, 
supra.  Mortlock  v.  Mnrtluck,  20  L.  T.  X.  S.  773)  ;  where  the  plaintiff 
has  no  ltn'ti.t  tfnudi,  (Robson  v.  Dodds,  L.  K.  8  Eq.  302  ;  Vnlv  v. 
Oppert,  5  Ch.  D.  969)  ;  where  the  claim  though  stating  a  sufficient 
case  is  shewn  by  admission  of  the  plaintiff  to  be  without  foundation, 
*>>n  v.  L'lii/'j,  7  Pr.  II.  404.)  Where  a  right  to  sue,  however 
slight,  appears  on  the  face  of  the  proceedings,  and  is  not  displaced 
by  any  admission,  the  plaintiff  will  not  be  prevented  from  having 
his  action  disposed  of  in  the  regular  way  (Bloj-am  v.  M<-tr»in>lit<in,  &c., 
L.  I;.  3  (,'hy.  337  ;  Hilton  v.  Grant,  L  R.  2  Chy.  45!))  ;  but  he  may 
be  directed  to  facilitate  an  early  disposition  of  the  action,  (Jameaon. 
tpra.) 

An  action  in  which  relief  is  claimed  which  had  been  already 
claimed  in  another  action  will  be  stayed,  only  in  so  far  as  it  claims 
relief  included  in  the  former  action.  (Morton  v.  (Ju'n'k,  26  W.  II. 
441). 

There  is  no  rule  of  practice  by  which  a  plaintiff  ordered  to  j>  iv 
costs  in  the  course  of  an  action,  but  not  paying  them,  is  liable  to  ha\e 
his  action  stayed  till  they  are  paid  (Morton  v.  P<ilm*  r,  i»  lt).  P..  I  » 

An  action  may  be  stayed  till  security  ordered  to  b.-  ^i\<  n  idr 
damages  has  been  given  (Richard*  v.  Ifowdl,  W.  N.,  ISS3.  15«.i.  li^  . 

of  two  cross  actions  between  the  same  parties,  arising  <>ut  ..r'  . 
the  same  matter  may  be  stayed,  and  a  consolidation  in  • 
effected  ;   and  where  such  an  application  is  made  tlu   action  against 
the  party  on  whom  the  burden  of  proof  lies  ought  in  t'eiieral  ; 
stayed,  and  the  action  brought  by  him  ought  to  be  allowed  to  pro- 
the  other  party  being  at  liberty  to  raise  by  dr;-  t  or 

counter-claim  all  Questions  intended  to  be  rai>ed  by  him  in  the  action 
which  is  stayed  (  T/ionwm  v.  .V.  Knttcrn   A'.'/.   (70.,  9,  <t».   I-    I'- 
See  further  the  notes  to  Rule  395. 
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l?'s 


Subject  as 

aforesaid 

Common 

Law  and 

Statutory 

Rules  are  to 

govern. 


Subject  to  the  aforesaid  provisions  for  giving  effect 
to  equitable  rights  and  other  matters  of  Equity 
in  manner  aforesaid,  and  to  the  other  express 
provisions  of  this  Act,  the  said  Courts  respec- 
tively, and  every  Judge  thereof,  shall  recognize 
and  give  effect  to  all  legal  claims  and  demands, 
and  all  estates,  rights,  duties,  obligations,  and 
liabilities  existing  by  the  Common  Law  or  created 
by  any  Statute,  in  the  same  manner  as  the  same 
would  have  been  recognized  and  given  effect  to 
if  this  Act  had  not  passed  by  any  of  the  Courts 
whose  jurisdiction  is  [vested  in]  the  High  Court 
of  Justice.  (See  ib.  sub-s.  6). 

Same  as  the  English  sub-section  referred  to,  except  that  the  latter 
has  the  words  "transferred  to"  instead  of  "vested  in  ;"  and  after 
the  word  "law''  lias  the  words  "  or  by  any  custom." 


Complete       (8)    (a) 

instice  to  be  v    ' 

done  in 

every  case 

as  far  as 

possible. 


The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the  juris- 
diction vested  in  them  by  this  Act  in  every  cause 
or  matter  pending  before  them  respectively,  shall 
have  power  to  grant,  and  shall  grant,  either 
absolutely  or  on  such  reasonable  terms  and  con- 
ditions as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties  thereto 
may  appear  to  be  entitled  to  in  respect  of  any 
and  every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in  such 
cause  or  matter  ;  (b)  so  that,  as  far  as  possible,  all 
matters  so  in  controversy  between  the  said  parties 
respectively  may  be  completely  and  finally  deter- 
mined, and  all  multiplicity  of  legal  proceedings 
concerning  any  of  such  matters  avoided.  (Ib 
sub-s.  7.) 

(a)  Same  as  the  English  sub-section  referred  to. 

(b)  Sir  W.  T.  Charley,  M.P.,  in  his  edition  of  the  Judicature  Act 
said  :     "If  the  closing  words  of  this  section  be  verified  by  experi- 
ence, this  Act  will  prove  a  second  Magna  Charta  to  the  suitor. " 

A  cause  or  matter  is  pending  within  the  meaning  of  this  section 
so  long  as  final  judgment  remains  unsatisfied  (Salt  v.  Cooper,  16  Ch. 
D.  544  ;  Smith  v.  Cowdl,  6  Q.  B.  D.  75).  See  also  ReClagett,  Ford- 
ham  v.  ClaA/ett,  20  Ch.  D.  637,  where  it  was  said  that  a  ' '  pending 
matter"  in  any  Court  of  Justice  is  one  in  which  some  proceeding 
may  still  be  taken. 

The  meaning  of  this  and  the  preceding  sub-section  is,  that  when- 
ever a  subject  of  controversy  arises  in  an  action  which  can  convent- 
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entbj  be  determined  between  the  parties  to  the  action,  the  Court     Sec  16. 
should,  if  possible,  determine  it  so  as  to  prevent  further  and  needless     sub-s.  8. 
litigation  (Re  TJtarp,  3  P.   ]).,  81).       The  right   of   the  parties  is 
limited  by  the  opinion   of  the  Court  as  to  the  practical  conveni- 
ence of  trying  incongruous  claims  in  the  same  action.     See  notes  to 
Rule  127- 

See  also  Hedky  v.  Bates,  13  Ch.  D.  at  p.  501  ;  Dowde.ywcU  v. 
Dowdewxll,  9  Ch.  D.  294  ;  Rt  Gaudet  Freres  Steamxliiri  C<>.,  12  Ch. 
D.  882. 

The  Court  may,  nevertheless,  decline  to  decide  questions  relating 
to  contingent  interests  which  may  never  come  into  possession 
(Ko-an  v.  Crawford,  6  Ch.  D.  29.) 

17.  Whereas  it  is  expedient  to  amend  and  declare  J"^0/^ 
the  Law  to  be  hereafter  administered  in  Ontario  as  points.6 
to  the  matters  next  hereinafter  mentioned  :  Be  it  en- 
acted as  follows  :  (See  Jud.  Act  of  1873,  s-  25  '  Act  of 
1875,  s.  10  ;  R.  S.  O.  c.  40,  ss.  36,  86,  87 ;  c.  49,  ss.  4, 
5,21,  23;  c.  50,55.131-133.) 

This  recital  does  not  follow  the  language  of  the  English  section 
referred  to  (25)  ;  the  difference  is  immaterial.  The  object  of  the 
section  is  to  render  uniform  the  rules  of  law  administered  in  the 
several  Divisions  of  the  Coiirt  on  the  points  as  to  which  such  rules 
were  formerly  in  conflict.  This  had  been  done  to  a  considerable  ex- 
tent in  Ontario  by  the  Administration  of  Justice  Act,  1873,  30  Viet, 
c.  8  (R.  S.  0.  c  49,  ss.  4,  5,  21,  23  ;  E.  S.  O.  c.  40,  ss.  80,  87,  ;  c 
50,  ss.  131-133,  &c.) 

The  method  which  has  been  adopted  in  the  present  section  is  to 
deal  in  the  tirst  ten  sub-sections  with  specific  cases  in  which  conflict- 
ing rules  formerly  existed,  and  to  provide  what  rule  is  to  prevail  for 
the  future. 

The  first  sub-section  in  the  English  Act,  and  one  substituted  for 
it  under  section  10  of  the  Jud.  Act  1870,  provide  for  the  administra- 
tion of  the  estate  of  a  deceased  person  who  is  insolvent,  and  make 
applicable  thereto  the  same  rules  as  the  Bankrupt  Law  provides  for 
estates  administered  thereunder.    "The  British  North  America  Act  " 
gives  exclusive  jurisdiction  to  the  Dominion  Parliament  in  matters 
of  "  Bankruptcy  and  Insolvency"  (s.  91,  No.  21  ;)  but  the  subject 
is  not  without  legislative  provision  in  Ontario,  for  by  29  Viet.  c.  '-'v 
s.  28  (R.  S.  O.  c.  107  s.  30),  it  was  enacted,  that  "on  the  adininiatra-  R.  s.  O. 
tion  of  the  estate  of  any  deceased  person,  in  case  of  a  deficiency  of ''•  107>  8-  30 
assets,  debts  due  to  the  Crown  and  to  the  executor  or  administrator 
of  the   deceased    person,    and    debts    to    others,    including   tin-rein. 
respectively,  debts  by  judgment,  decree  or  order,  and  otl 
of  record,  debts  by  specialty,  simple  contract  debts,  and  sn<-!i  .  ' 
for  damages  as  by  statute  are  payable  in  like  order  of  administration 
as  simple  contract  debts,  shall  be  paid  j>nri  jm.^n  and  \vitlion  • 
preference  or  priority  of  debts  of  one   rank   or  natuiv  over  th< 
another  ;  but  nothing  herein  contained  shall   prejndir.'  any  li> 
isting  during  the  lifetime  of  the  debtor  on  any  of  his  real  or  personal 
estate." 
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Statutes  of 
Limitations 
not  to  apply 
to  express 
trusts. 


Sec.  17,  (2)  No  claim  of  a  cestui  que  trust  against  his  trustee 
for  any  property  held  on  an  express  trust,  or  in 
respect  of  any  breach  of  such  trust,  shall  be  held 
to  be  barred  by  any  Statute  of  Limitations.  (Jud. 
Act,  1873,  s.  25,  sub-s.  2  ;  See  R.  S.  O.  c.  108, 
s.  30.) 

Same  as  the  English  sub-section. 

See  Petre  v.  Petre,  1  Drew,  393,  for  the  difference  in  Equity  between 
express  and  implied  trusts.  In  the  case  of  an  express  trust  it  has 
always  been  the  doctrine  of  Courts  of  Equity  that  no  time,  as 
between  the  trustee  and  cextui  que  trust,  operates  as  a  bar  to  the 
equitable  right  of  the  latter ;  and  this  sub-section  is  only  a  statutory 
declaration  of  that  doctrine,  (ffarxton  v.  Tenison,  20  Ch.  D.  109.) 
As  to  what  nevertheless  amounts  to  laches  and  acquiescence  which 
will  be  a  bar  to  relief,  see  ib  and  Lewin  on  Trusts  6th  Ed.  714,  and 
Fisher  Dig.  1880,  p.  2200.  It  is  not  necessary  that  the  express  trust 
be  evidenced  by  writing  to  bring  the  case  within  this  provision. 
(Cook  v.  Grant,  32  C.  P.  511,  521). 

Sec.  30  of  R.  S.  O.  c.  108  is  as  follows  :— 

"30.  Where  any  land  or  rent  is  vested  in  a  trustee  upon  any  ex- 
press trust,  the  right  of  the  cestui  <]ut  trust,  or  any  person  claiming 
through  him  to  bring  a  suit  against  the  trustee  or  any  person  claim- 
ing through  him,  to  recover  such  land  or  rent  shall  be  deemed  to 
have  first  accrued,  according  to  the  meaning  of  this  Act,  at  and  not 
before  the  time  at  which  such  land  or  rent  has  been  conveyed  to  a 
purchaser  for  valuable  consideration,  and  then  shall  be  deemed  to 
have  accrued  only  as  against  such  purchaser,  and  any  person  claim- 
ing through  him." 

And  it  has  been  said  that  this  enactment  is  in  effect  extended  to 
personalty  by  the  present  sub-section  (per  Kay,  J.,  Banner  \.  Ber- 
ridge,  18  Ch.  D.  262. 

(3)  An  estate  for  life  without  impeachment  of  waste 
shall  not  confer,  or  be  deemed  to  have  conferred,  upon 
the  tenant  for  life  any  legal  right  to  commit  waste  of 
the  description  known  as  equitable  waste,  unless  an 
intention  to  confer  such  right  shall  expressly  appear 
by  the  instrument  creating  such  estate.  (Jud.  Act  of 
1873,  s.  25,  sub-s.  3.) 

For  the  difference  between  legal  and  equitable  waste  see  the  notes 
to  Garth  v.  Cotton,  1  W.  &  T.  Lead  Cas.,  751  (5th  Ed.);  Seagram  v. 
Knight,  L.  R.  2  Ch.  628.  A  tenant  for  life  without  impeachment  of 
waste,  is  not  permitted  to  make  an  excessive  use  of  his  legal  power 
as  such,  by  cutting  down  ornamental  trees,  defacing  the  mansion- 
house,  &c. 

See  also  Seton  on  Decrees  (4th  Ed.)  190. 

Merger  (4)  There  shall  not,  after  the  commencement  of  this 

Act,  be  any  merger  by  operation  of  law  only,  of 
any  estate  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in 
Equity.  (Ib,  sub-s.  4.) 


Equitable 

waste. 
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Merger  is  where  a  greater  estate  and   a   less  coincide  uml  meet  in     Sec.  17, 
:id  the  same  person  in  the  same  right  without  any  interim  . 
:  in  whieh  ease  the  less  is  immediately  annihilated,  or  " 
in  the  greater  ;  as.  if  the  fee  comes  to  a  tenant  for  years  i.r  lit'.  . 
the  particular   estates  are   merged  in  the  fee  ;  l»nt.  in  Equity.  if  the 
whieh  would  take  place  at  Law  would  oe<-asion  prejudice  to  a 
.aving  a  previous  equitable  interest  in  the  estate,  such  int. 
ieemed  to  be  merged.      By  \l.  S.  (  >.  e.  '.I'.).  s>.  1,  '_',  a  mortgagee 
ke  a  release  of  the  equity  of  redemption  without  mergin. 
-against  any  other   mortgagee  or  person  having  a  charge  on 
the  property.      The  eases  on  the  construction  of  this  enactment  will 
be  found  in  Robinson  &  Joseph's  Digest,  '23\'2,  <t  xr'/.     See  also  L'L'-lt) 

Where  C.  an  administrator  granted   an  underlease  for  a  term  of 

'f  land  held  by  him  as  administrator,  and  shortly  afterward 

the  underlessee  assigned  the  land  to  C.  for  the  residue  of  the  term, 

held  that  there  was  in  Equity  no  merger  of  the  term  (Cham- 

.  Kiiifjham,  10  <Jh.  D.  743  ;  see  also  H;i<l>  v.   }\Tnnl,-n,  X  Ex.  D. 


(5)  A  mortgagor,  entitled  for  the  time  being  to  the 

possession  or  receipt  of  the  rents  and  profits  of  of  land  by 

11  1-1  !_•  r   i   •      •  •         mortgagors. 

any  land  as  to  which  no  notice  of  his  intention 
to  take  possession  or  to  enter  into  the  receipts  of 
the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  pos- 
session, or  sue  or  distrain  for  the  recovery  of 
such  rents  or  profits,  or  to  prevent  or  recover 
damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only,  unless  the 
cause  of  action  arises  upon  a  lease  or  other  con- 
tract made  by  him  jointly  with  any  other  person, 
(a)  and  in  that  case  he  may  sue  or  distrain  jointly 
with  such  other  person.  (See  Ib.  sub-s.  5.) 

L'p  to  this  point  this  sub-section  corresponds  with  the  English  ; 

•  Hows  is  not  in  the  English  sub-section.      In  cases  under  this 

•tion  the  mortgagor  may  sometimes    have  to  make  the  mort- 

gagee a  party  ;  but  "unless  there  is  a  probability  that  the  relief  for 

the  mortgagor  sues  \vill  injuriously  affect  the  interest  of  the 

..igee,  the  mortgagee  ought  not  to  be  brought  before  the  <  'ourt 

on  a  mere   suggestion    01   a   possibility  that   he   may  be  prejudiced" 

Marshall,  4  Ex.   I).  157  and  49). 

A  mortgage  having  been   assigned,  the   assignee   served  notice  on 
the  tenants  to  pay  him  rent.     A  judgment  creditor  of  the  im>rt_ 
obtained  an  order  on  the  tenants  to  pay.     The  rents  due  at  the  date 
assignment   \sviv   not   thereby  assigned  to  the  transferee,  but 
issigned  to  him  by  the   mortgagee  after  the  garnishee  order. 
that  under  this  sub-section  the  rents  attached  were  debts  due 
mortgagor  (1>a;»'r«,»i  v.  O'Reilly,  10  L.  R.  Ir.  304). 

In  case  of  an  assignment  of  a  debtor  other  ch<»r  ' 
in  action,  (a)  if  the  debtor,  trustee,  or  other  person  ebMN  in 
liable  in  respect  of  such   debt  or  chose  in  action  at 
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S60-  17<  shall   have  had   notice  that  such  assignment  is 

sub-s.  6.  j .  i    i         ,.  i  •  i    • 

disputed  by  the  assignor,  or  any  one  claiming 
under  him,  or  of  any  other  opposing  or  conflict- 
ing claims  to  such  debt  or  chose  in  action,  he 
shall  be  entitled,  if  he  think  fit,  to  call  upon  the 
several  persons  making  claim  thereto  to  inter- 
plead  concerning  the  same ;  or  he  may,  if  he 
think  fit,  pay  the  same  into  the  High  Court  of 
Justice  under  and  in  conformity  with  the  provi- 
sions of  [law]  for  the  relief  of  trustees.  (See  Ib. 
sub-s.  6  ;  R.  S.  0.  c.  116,  s.  6,  et  seq.;  Imp.  Act, 
10  &  ii  Viet.,  c.  96 ;  12  &  13  Viet,  c  74.) 

(a)  What  follows  corresponds  with  the  latter  part  of  sub-section 
6  of  the  English  Act.  The  first  part  of  that  sub-section  makes 
choses  in  action  assignable,  and  differs  a  little  from  the  Ontario 
enactments  on  the  same  subject,  which  continue  to  be  the  law  in 
this  Province.  The  English  enactment  is  as  follows  : 

Assignment  "Any  absolute  assignment,  by  writing  under  the  hand  of  the 
of  debts.  assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any  debt 
or  other  legal  chose  in  action,  of  which  express  notice  in  writing 
shall  have  been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have  been, 
effectual  in  law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed),  to  pass  and  transfer  the  legal  right  to  such  debt  01 
chose  in  action  from  the  date  of  such  notice,  and  all  legal  and  othei 
remedies  for  the  same,  and  the  power  to  give  a  good  discharge  foi 
the  same,  without  the  concurrence  of  the  assignor  ;  provided  alway: 
that  if,"  <fec.,  as  above,  except  that  the  word  "  act"  is  used  insteac 
of  the  word  "law." 

Under  this  provision  there  have  been  the  following  decisions  : 
The  enactment  does  not  make  anything  an  assignment  which  wa 
not  theretofore  an  assignment  either  at  Law  or  in  Equity  (ScJtroede. 
v.  The  Central  Bank,  24  W.  R.,  710;  Re  Haycocks  Policy,  1  Ch 
D.  611  ;  In  re  Button's  Trusts,  12  Ch.  D.  175),  nor  does  this  Ac 
affect  the  rule  that  the  assignee  of  a  chose  in  action  takes  it  subjec 
to  all  equities  ( West  of  England  Banking  Co.  v  Batchetor,  W.  N. 
1882,  11). 

A  cheque  is  a  mere  order  to  pay  and  a  revocable  request,  and  doe 
not  purport  to  be  an  absolute  assignment  (Schroeder  v.  City  Banl 
supra). 

The  assignment  of  money  not  yet  due  may  be  an  absolute  assigi 
ment  (Brice  v.  Bannister,  3  Q.  B.  D.,  569). 

The  assignment  of  a  mortgage  debt  by  way  of  mortgage,  is  n( 
"  an  absolute  assignment  not  purporting  to  be  by  way  of  charge, 
and  the  assignee  cannot,  under  the   English   enactment,  sue  on 
(National  Provincial  Bank  of  England  v.  Hark,  6  Q.  B.  D.,  626 
In  Lee  v.  Magrath,  10  L.  R.  Ir.  45,  the  payee  of  a  promissory  noi 
not  negotiable  and  not  then  payable  endorsed  it  as  follows  :     ' 
endorse  the  within  promissory  note  for  £100  to  my  sister  L.,"ar 
delivered  it  to  L.       There  was  no  consideration  for  the  endorsemei 
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and  delivery,  but  it  was  found  as  a  fact  that  the  intention  was  to     Sec-  17. 
in  L.  the  beneficial  interest.     The  payee  died  before  the  note     sub-s. « 
was  due,  and  bequeathed  to  one  of  the  makers  all  moneys  he  should 
die  possessed  of,  and  appointed  the  legatee  executor.     Express  notic.- 
in  writing  of   the  endorsement  was  given  to  the  maker  after  the 
>  death  and  before  action.     Held,  that  as  the  appointment  of 
the  maker  of  the  note,  executor  of  the  payee,  extinguished  the  debt 
prior  to  service  of   notice  of   the  endorsement,  there  had  been  no 
legal  transfer  of  the  debt  to  L.  within  this  sub-section  so  as  to  enable 
her  to  bring  an  action  thereon. 

Where  the  statement  of  claim  alleged  that  the  plaintiff  sued  as 
assignee  by  deed  of  a  debt  due  from  the  defendant  to  the  assignor 
on  a  building  contract,  and  the  defendant  pleaded  by  way  of  set-off 
and  counter-claim  that  he  was  entitled  to  damages  for  breaches  of 
contract  by  the  assignor  to  complete  and  deliver  the  buildings  at  the 
specified  time,  whereby  the  defendant  lost  the  use  of  them,  it  was 
held,  on  demurrer,  that  the  defendant  was  not  entitled  to  recover 
any  damages  against  the  plaintiff ;  but  wras  entitled,  by  way  of  set- 
off  or  deduction  from  the  plaintiff 's  claim,  to  the  damages  which  he 
had  sustained  by  the  non- performance  of  the  contract  by  the 
assignor  (Young  v.  Kitchin,  3  Ex.  D.  127). 

A  banking  company,  having  received  notice  in  writing  of  conflict- 
ing claims  to  moneys  placed  with  them  on  deposit,  paid  such  moneys 
into  Court  under  the  Trustee  Relief  Acts  after  first  deducting 
therefrom  their  costs  of  payment  in.  Upon  petition  by  one  of  the 
claimants  for  payment  out,  it  was  held  that  the  proviso  in  this  sub- 
section applied  only  to  debts  of  which  there  had  been  an  absolute 
assignment  in  writing,  and  that  the  banking  company,  nol  being 
trustees  within  the  Trustee  Relief  Acts,  were  not  entitled  to  pay  the 
deposit  moneys  into  Court  thereunder  ;  but  it  was  also  held  that  the 
petitioner  must  be  taken  to  have  submitted  to  the  jurisdiction  under 
the  Trustee  Relief  Acts  by  petitioning  the  Court ;  and  that  the  bank 
utitled  to  taxed  costs  of  paying  in  the  money,  and  of  the 
petition  (In  re  Suttmi'*  Trusts,  12  Ch.  D.  175  ;  see  In  re  Haycock?* 
Policy,  1  Ch.  D.  611.) 

See  also  ex  part?  Culley,  9  Ch.  "D.  307  ;    Greenway  v.   Atkinson, 
W.  N.  1881,  47  ;  Southwell  v.  Scatter,  49  L.  J.  Q.  B.  350. 

The  Ontario  Law  continues  to  be  regulated   by   the  Mercantile  In  Ontario 
Amendment  Act  (R.  S.   0.  c.    116,  ss.  6  to  12,)  which  provides  MjJjN™1 
follows : 

"G.   In  the  five  next  succeeding  sections  of  this  Act,  '  Assignee  ' 

shall  include  any  person  now  being  or  hereafter  becoming  entitled 

;iy  first  or  subsequent  assignment,  or  any  derivative  or  otlu-r 

title,  to  a  ch»*i-  in  n.<-Hoa,  and  possessing  at  the  time  of  action  brought 

iieficial  interest  therein,  and  the  right  to  receive  and  to 
an  effectual  discharge  for  the  moneys,  or  the  charge,  lien,  incum- 

ice,  or  other  obligation  thereby  secured. 

'•  7  Every  debt  and  chose  in  action  arising  out  of  contract  shall  !••• 
assignable  at  law  by  any  form  of  writing,  but  subject  to  such  con- 
ditions or  restrictions  with  respect  to  the  right  of  transfer  as  ar«- 
contained  in  the  original  contract;  and  the  assignee  thereof,  shall 
sue  thereon  in  his  own  name  in  such  action,  and  for  such  rebel  as 
riginal  holder  or  assignor  of  such  dn>*>  in  <i<-ti,>n  would  »•«• 
entitled  to  sue  for  in  any  Court  of  Law  in  this  Province. 

"8.  The  bonds  or  debentures  of    corporations  made  payab!  -Min 

bearer,  or  to  any  person  named  therein  or  bearer,  may  be  transferred 
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Sec-  17-     by  delivery,  and  if  payable  to  any  person  or  order  shall  (after  gene- 
sub-ss.  6,  7.  ral  endorsation  thereof  by  such  person)  be  transferable  by  delivery 
from  the  time  of  such  endorsation. 

"  (2. )  Any  such  transfer  shall  vest  the  property  of  such  bonds  or 
debentures  in  the  holder  thereof  to  enable  him  to  maintain  an  action 
thereon  in  his  own  name. 

"9.  The  plaintiff  in  any  action  or  suit  where  the  assignment  is 
required  by  this  Act  to  be  in  writing  may  claim  as  assignee  of  the 
original  party  or  first  assignor,  setting  forth  briefly  the  various 
assignments  under  which  the  said  chose  in  action  has  become  vested 
in  him  ;  but  in  all  other  respects  the  pleadings  and  proceedings  in 
such  action  shall  be  as  if  the  action  was  instituted  in  the  name  of 
the  original  party  or  first  assignor. 

"  10.  In  case  of  any  assignment  of  a  debt  or  chose  in  action  arising 
out  of  contract,  and  not  assignable  by  delivery,  such  transfer  shall 
be  subject  to  any  defence,  or  set-off,  in  respect  of  the  whole  or  any 
part  of  such  claim  as  existed  at  the  time  of,  or  before  notice  of  the 
assignment  to  the  debtor  or  other  person  sought  to  be  made  liable, 
in  the  same  manner  and  to  the  same  extent  as  such  defence  would 
be  effectual,  in  case  there  had  been  no  assignment  thereof  ;  and  such 
defence  or  set-off  shall  apply  as  between  the  debtor  and  any  assignee 
of  such  debt  or  chose  in  action. 

"11.  In  case  of  any  assignment  in  writing  as  aforesaid,  and  notice 
thereof  given  to  the  debtor  or  other  person  liable  in  respect  of  a 
chose  in  action,  arising  out  of  contract,  the  assignee  shall  have,  hold 
and  enjoy  the  same,  free  from  any  claims,  defences,  or  equities  which 
might  arise  after  such  notice  as  against  his  assignor. 

"12.  The  six  next  preceding  sections  of  this  Act  shall  not  be 
construed  to  apply  to  bills  of  exchange  or  promissory  notes." 

stipulations      (7)  Stipulations  in  contracts,  as  to  time  or  otherwise 
essence  of  which  would  not  before  the  passing  of  this  Act, 

have  been  deemed  to  be  or  to  have  become  of 
the  essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  Courts  the  same  construction 
and  effect  as  they  would  have  hitherto  received 
in  Equity.  (Jud.  Act  of  1873,  s.  25,  sub-s.  7.) 

This  sub- section  has  no  application  in  an  action  commenced  before 
the  Act  came  into  operation  (Noble  v.  Edwardes,  5  Ch.  D.  378). 

Time  is  not  the  essence  of  a  contract  in  Equity  except  in  cases  of 
express  stipulation  (Oakden  v.  Pike,  34  L.  J.  Chy.  620)  or  by  neces- 
sary implication  (Parser  v.  Thorold,  16  Beav.  59).  The  stipulation 
cannot  be  made  by  giving  a  notice,  where  not  originally  part  of  the 
contract,  unless  there  has  been  such  delay  as  to  entitle  the  party 
giving  the  notice  to  be  relieved  from  his  contract  (Green  v.  Sevin,  13 
Ch.  D.  589).  See  Crossfield  v.  Gould,  20  C.  L.  J.  12  ;  4  C.  L.  T.  25. 

As  to  the  equitable  construction  of  stipulations  in  contracts  as  to 
time,  see  further  Tillt;y  v.  Thomas,  L.  R.  3  Chy.  61. 

As  to  the  rule  at  Common  Law  and  in  Equity  regarding  the  res- 
cission of  a  contract  obtained  by  a  material  false  representation,  See 
Redgrave  v.  Hurd,  20  Ch.  D.  L 
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A  mandamus  or  an  injunction  may  be  granted,  &*>•  17- 
or  a  receiver  appointed,  by  an  interlocutory  ortk  •: 
of  the  Court,  in  all  cases  in  which  it  shall  appear^;;. 
to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made  ;  and  an)-  such  order  may" 
be  made  either  unconditionally,  or  upon  such 
terms  and  conditions  as  the  Court  shall  think 
just;  and  if  an  injunction  is  asked,  either  before, 
or  at  or  after  the  hearing  of  any  cause  or  matter, 
to  prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  injunction  may  be  granted,  if 
the  Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  is  sought  is  or  is 
not  in  possession  under  any  claim  of  title  or 
otherwise,  or  (if  out  of  possession)  does  or  does 
not  claim  a  right  to  do  the  act  sought  to  be  re- 
strained under  any  colour  of  title  ;  and  whether 
the  estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable.  (Jud.  Act  1873,3. 
25,  sub-s.  8  ;  See  R.  S.  O.  c.  40,  s.  39;  c.  52.) 

Identical  with  the  English  sub-section  referred  to. 

Where  an  injunction  or  receiver  is  a  substantial  object  of  the 
action,  the  writ  should  be  indorsed  with  a  claim  for  that  relief  (Col- 
v.  ('(jlhourne,  1   Ch.  D.   690),   but  may  be  had  though  not  so 
claimed  (Xortoit  v.  Gover,  W.  N.  1877,  206). 


An  "  interlocutory  order  "  means  not  merely  an  order  made  be- 
tween writ  and  final  judgment,  but  an  order  other  than  final  judg- 
ment whether  before  or  after  final  judgment  (Smith  v.  Cowell,  6  Q. 
B.  1).  75. 

As  to  the  practice  on  such  application  see  notes  to  Rule  399. 

The  meaning  of  the  words  "just  and  convenient"  has  been  con- 
siderably discussed. 

An  injunction  may  be  granted  where  the  Court  thinks  that  it  is  just  S<-"i»'  of 
and  convenient  (  Tliurky's  Cattle  Food  Company  v.  M»  '  b.  D.  ''";irtl 

f.52  ;  llmnrh*  v.  Berndes,  W.  N.  1878,  11  ;  Saxby  v.  Ea^-rl>ruuk,  ^  J 
:J.  C.  P.  D.  339  ;  Be  Cambrian  Mining  Co.,  29  W.  11.  881),  and  the 
words  of  the  section  rather  enlarge  than  diminish  the  arm  of  the 
<  'ourt  in  respect  of  injunction  (per  Fry,  J.,  in  Tlnmiux  v.  Williams, 
4i<  L.  1'.  <»4  ;  49  L.  J.  Chy.  605).  But  it  is  witli  regard  to  settled 
legal  reasons  or  principles  that  the  Court  will  decide  what  is  just  and 
:nent  (Btddow  v.  JSeddow,  9  Ch.  D.  89  ;  S/uuv  v.  K  u/  ./•/>'  >t,  4 
Q.  P.  I).  359;  Gaskin  v.  Balls,  13  Ch.  D.  324;  Fletdu  >•  v.  I!,,.,,  r«,  27  W. 
K.  D7  ;  A*/<tit\'.  Corporation  of  Southampton,  16  Ch.  I>.  143);  ami  this 
tion  does  not  in  the  least  alter  the  principles  upon  whirh  tin- 
Court  should  act  (Day  v.  Brownriyy,  10  Ch.  D.  294),  and  dm-.s  nut 
empower  the  Court  to  grant  an  injunction  in  a  case  w!  the 

Act  the  party  applying  would  have  had  no  remedy  either  at  Law  or  iu 
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Sec-  17.     Equity  (N.  London  Ry.  Co.  v.  Great  Northern  Ry.   Co.,  31  W.  R 
sub-s.  8.     490  ;  48  L.  T.  695  ;  52  L.  J.  Q.  B.  380  ;  W.  N.  1883,  33  ;  Banner  v 

O.   W.  Ry.  24  Ch.  D.  1.     See  also  Robinson  v.  Pickering,  16  Ch.  D 

660. 

No  Court  will  issue  an  injunction  where  if  the  thing  sought  to  b( 
restrained  is  allowed  to  go  on,  no  legal  injury  is  done  to  any  on< 
(per  Brett,  L,  J,  ;  N.  London  Ry.  Co.  v.  O.  N.  Ry.  Co.,  48  L.  T 
696).  But  the  Court  has  jurisdiction  to  grant  an  injunction  tx 
give  effect  to  a  legal  right,  and  the  only  limit  to  such  jurisdictior 
then  is,  that  it  shall  be  just  and  convenient  to  make  the  orde:  - 
(Corporation  of  Cork  v.  Rooney,  1  L.  R.  Ir.  191).  To  use  th< 
words  of  Jessel,  M.  R.,  in  Aslatt  v.  The  Corporation  of  South 
ampton  (supra)  at  p.  148  :  "Of  course  the  words  'just  and  con 
venient'  do  not  mean  that  the  Court  is  to  grant  an  injunctioi 
simply  because  the  Court  thinks  it  convenient.  It  means  tha 
the  Court  should  grant  an  injunction  for  the  protection  of  rights,  o 
for  the  prevention  of  injury  according  to  legal  principles.  The  mo 
ment  it  is  found  that  there  is  a  legal  principle,  that  a  man  is  abou 
to  suffer  serious  injury  and  that  there  is  no  pretence  for  inflicting 
that  injury  upon  him,  the  Court  ought  to  interfere." 

The  granting  of  an  injunction  to  restrain  the  doing  of  a  particula 
thing  is  an  act  dependent  on  the  discretion  of  the  Court  and  u 
exercising  its  discretion  the  Court  will  consider  amongst  other  thing 
whether  the  Act  complained  of  will  produce  injury  to  the  applicant 
whether  the  injury  can  be  atoned  for  by  damages,  and  whether  th 
damages  must  be  sought  in  successive  suits  or  may  be  obtained  one 
for  all  (Doherty  v.  Allman,  3  App.  Cas.  709). 

This  sub-section  seems  to  have  enlarged  the  right  to  a  receivei 
In  Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.,  at  p.  293,  Cotton,  L.  J. 
said,  "  Under  that  (the  present)  sub-section  the  Court  may  and  doe 
grant  receivers  where  it  never  could  have  done  so  before.  Thus,  fo 
instance,  it  has  the  power  to  grant  a  receiver  under  that  sectio 
where  a  plaintiff  has  himself  the  power  of  obtaining  possession  a 
law."  See  also  Tillet  v.  Nixon,  49  L.  T.  598;  25  Ch.  D.  238 
The  Ampthill,  5  P.  D.  224,  and  Gawthorpe  v.  Gawthorpe  (W 
N.,  1878,  91),  where  Jessel,  M.  R.,  considered  that  there  wa 
no  limit  to  the  power  of  the  Court  to  grant  a  receiver  on  motio 
except  that  it  was  only  to  be  exercised  where  it  appeared  jus 
and  convenient.  (See,  however,  Habershon  v.  Gill,  W.  N.,  1875,  231 
where  Quain,  J.,  indicated  an  opinion  that  the  words  "just  an 
convenient"  were  to  be  interpreted  by  the  old  practice. ) 


As  to  re- 
ceivers. 


Mandamus. 

Mandamus.        The  jurisdiction  as  to  mandamus  before  this  Act  included  the  ol 
prerogative  writ  of  mandamus,  and  the  further  jurisdiction  set  fort  ! 
in  R.  S.  0.  c.  52,  which  embodied  Con.   Stat.   U.  C.  cc.  23  and  2£ 
and  such  parts  of  35  Viet.  c.  14,  as  related  to  this  subject. 

In  England  it  has  been  held  that  the  prerogative  \vrit  of  mai 
damns  is  still  only  granted  on  application  to  the  Queen's  Benc 
Division  (Glossop  v.  Heston  Local  Board,  12  Ch.  D.,  115,  16).     I 
Ontario,  however,  all  the    Divisions  of  the  High  Court  would  seei 
to  have  the  same  jurisdiction  to  grant  a  mandamus  upon  motion  i    •• 
the  former  Courts  had  under  R.  S.  0.  c.  52  (see  sec.  9  of  the  A(  j 
and  Board  of  Education  of  Napanee  v.  Corporation  of  Napanee,  $ 
Gr.  395,  and  re  Paris  Skating  Rink  Co.,  6  Ch.  D.  731). 
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By  Con.  Stat.  U.  C.  c.  23,  s.  1  (see  the  Act  with  Chief  Justice  Sec-  17. 
Harrison's  elaborate  notes,  Harrison's  C.  L.  P.  Act,  p.  462,  et  seq. )  «ub  s.  8. 
which  corresponds  with  R.  S.  0.  c.  52,  s.  4,  it  was  enacted  (follow- 
ing Imp.  17  and  18  Viet.  c.  125,  s.  69) :  "  That  the  plaintiff  in  any 
action  in  either  of  the  Superior  Courts  of  Common  Law  except  Re- 
plevin or  Ejectment  may  endorse  upon  the  writ  and  copy  to  be 
served  a  notice  that  the  plaintiff  intends  to  claim  a  writ  of  manda- 
mus ;  and  the  plaintiff  may  thereupon  claim  in  the  declaration, 
either  together  with  any  other  demand  which  may  be  enforced  in 
such  action  or  separately,  a  writ  of  mandamus  commanding  the  de- 
fendant to  fulfil  any  duty  in  the  fulfilment  of  which  the  plaintiff  is 
personally  interested."  Under  the  corresponding  English  enactment 
it  was  decided  that  the  power  given  is  only  in  the  case  of  duties  of  a 
public  nature,  not  in  the  case  of  those  arising  simply  by  contract : 
(Benson  v.  Paull,  6  E.  &  B.  273  j  Norris  v.  Irish  Land  Co. ,  8  E.  &  B. 
512).  The  duty  too  must  be  one  in  which  the  applicant  is  interested  ; 
and  the  remedy  by  mandamus  is  only  available  where  there  is  no 
other  effectual  legal  remedy :  (Bush  v.  Beavan,  1  H.  &C.  500).  A  man- 
damus was  granted  to  improvement  commissioners,  directing  them 
to  levy  a  rate  to  satisfy  the  claim  of  the  plaintiff,  a  creditor  (  Ward 
v.  Lowndes,  1  E.  &  E.  940,  956)  ;  and  to  apply  their  funds  in  pay- 
ment of  debentures  ( Webb  v.  Commissioners  of  Herne  Bay,  L.  R.  5 
Q.  B.  642)  ;  to  a  railway  company,  compelling  them  to  give  a  notice 
to  treat  and  proceed  with  the  purchase  of  lands  as  to  which  they 
have  given  notice  under  this  Act  of  an  intention  to  take  (Morgan  v. 
Metropolitan  Railway  Co.,  L.  R.  3  P.  C.  553,  4  C.  P.  97  ;  see  also 
Tyson  v.  Mayor  of  London,  L.  R.  7  C.  P.  18)  ;  and  to  issue  a  pre- 
cept for  the  assessment  of  compensation  after  a  notice  to  treat  had 
been  given  (Fotherby  v.  Metropolitan  Railway  Co.,  L.  R.  C.  P.  188  ; 
Guest  v.  Poole  and  Bournemouth  Ry.  Co.,  L.  R.  5  C.  P.  553).  See 
as  to  the  discretion  of  the  Court,  Nicholl  v.  Allen,  1  B.  &  S.  916, 
934.  The  present  enactment  goes  further,  however,  than  the  pre- 
vious statutes,  and  enacts  that  a  mandamus  may  be  granted  "by  an 
interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  appear 
to  the  Court  to  be  just  or  convenient  that  such  order  should  be 
made."  Where  a  peremptory  mandamus  is  granted  the  decision  is 
subject  to  review  (Reg.  v.  Church  Wardens  of  All  Saints',  1  App. 
Cas.  611.)  A  mandamus  will  not  be  granted  against  a  public  body 
when  the  performance  of  the  duty  sought  to  be  enforced  is  impos- 
sible by  reason  of  want  of  funds  (Re  Bristol  and  Somerset  J\y.,  3 
Q.  B.  D.  10.  See  Atty.  Gen.  v.  Dorking,  20  Ch.  D,  595).  Although 
the  Court  or  a  Judge  has  power  to  grant  a  mandamus  on  an  interlo- 
cutory application,  it  will  not  be  done  unless  the  plaintiff  clearly 
shows  that  he  will  suffer  some  injury  by  waiting  for  the  result  of 
the  action  (In  re  Paris  Skating  Rink  Co.,  6  Ch.  D.  731  :  Widnes 
Alkali  Co.  v.  Sheffield  and  Midland  Railway  Co.'s  Committee,  37  L. 
T.  131).  The  cases  in  this  Province  have  been  numerous,  and  will 
be  found  collected  in  Robinson  and  Joseph's  Digest,  2208  to  2226, 
and  4615,  4616. 

Injunction. 

The  right  to  an  injunction  to  restrain  trespassers  formerly  depended  Retraining 
on  whether  the  person  sought  to  be  restrained  was  in  possession  or  lr 
not,  and  if  in  possession  whether  he  was  a  mere  trespasser  or  acted 
under  colour  of  right  (See  Perron  In  junctions  289,  Loundes  v.  I', 
33  L.  J.  Ch.  451  ;  10  Jur.  N.  S.  226  ;  Stanford  v.  ffur&OHS,  L.  R.  9 
Ch.  16).     But  the  Canadian  Legislature  long  since  dealt  with  this 
difficulty  by  enacting  (20  Viet.  c.  56,  s.  4  ;  Con.  Stat.  U.  C.  c.  12,  s. 
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Sec-  17.     27  ;  R.  S.  0.  c.  40)  that  "  the  Court  may  grant  an  injunction  to  stay 
sub  s.  8.     waste  in  a  proper  case  notwithstanding  that  the  party  in  possession 

" 


claims  by  an  adverse  legal  title. 
Injunctions.  Act  ig  to  the  gaine  effect 


Damages 
may  be 
awarded. 


The  enactment  in  the  Judicature 


R.  S.  0.  c.  40.  s.  40,  is  as  follows  : 

"40.  In  all  cases  in  which  the  Court  has  jurisdiction  to  enter- 
tain  an  application  for  an  injunction  against  a  breach  of  any  cove- 
nant, contract  or  agreement  or  against  the  commission  or  continuance 
of  any  wrongful  act,  or  for  the  specific  performance  of  any  covenant 
contract  or  agreement,  the  Court,  if  it  thinks  fit,  may  award  damages 
to  the  party  injured  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  performance,  and  such  damages  may  be  ascer- 
tained in  such  mariner  as  the  Court  may  direct,  or  the  Court  may 
grant  such  other  relief  as  it  may  deem  just." 

This  provision  will  still  apply.     (See  White  v.  Boby,  37  L.  T.  652  ; 
Kino  v.  Rmlkin,  6  Ch.  D.  160  ;  National  Provincial  Plate  Glass  Ins. 
Co.  v.  Prudentuil    A«».    Co.,  6  Ch.  D.  761  ;  Krehl  v.  Burrell,  1  Ch.' 
D.  551  ;  Fritz  v.  Hobson,  14  Ch.  D.  542  ;  Rock  Portland  Cement  Co. 
v.   Wilson,  52  L.  J.  Ch.  217). 

When  the  wrongful  act  has  ceased  before  trial  the  Court  may 
under  this  Act  in  lieu  of  an  injunction,  which  would  be  useless, 
assess  at  the  trial  the  damages  from  the  commencement  of  the 
wrongful  act,  including  damages  accrued  since  the  writ.  (Fritz  v. 
Hobson,  14  Ch.  D.  542,  557.) 

Where  the  wrongful  act  has  been  discontinued  before  suit  without 
the  plaintiff's  knowledge  it  was  held  that  the  Court  had  no  jurisdic- 
tion, under  the  above  enactment,  to  make  a  decree  for  damages. 
(Brockinyton  v.  Palmer,  18  Gr.  488.) 

Where  a  plaintiff  has  established  his  right  to  a  perpetual  injunc- 
tion, the  Court  has  no  power  to  oblige  him  to  accept  damages  in  lieu 
of  an  injunction.  (Krehl  v.  Burrell,  11  Ch.  U.  146.) 

The  office  of  an  interlocutory  injunction  is  simply  to  retain 
tory  injunc-  matters  in  statu  quo  till  the  trial  (  Erie  &  Niagara  Ry.  Co.  v.  G.  W. 
lons-  Ry.  Co.,  21  Gr.  171)  ;  and  the  Court  will  not'determine  legal  rights 

on  such  an  interlocutory  application  (G.  T.  Rt/.  Co.  v.  Credit  Valley 
Ry.  Co.,  26  Gr.  572).  See  also  Lybbe  v.  Harte,  W.  N.,  1883,  127  ; 
and  Attenboroughv.  London,  iL-c.,  Telephone  Co.,  W.  N.,  1884,  2, 
where  the  Court  declined  to  consider  the  questions  involved  till  the 
hearing. 

The  Court  will  not  by  an  interlocutory  order  interfere  on  behalf 
of  one  party  in  a  way  which  might  injure  the  other  in  case  he  should 
succeed  (Hill  v.  Kirkwood,  28  W.  R.  358,  42  L.  T.  105  ;  Evans  v. 
Puleston,  W.  N.,  1880,  127). 

A  plaintiff  was  held  not  entitled  to  have  matters  kept  in  statu  quo 
by  an  injunction,  not  merely  until  the  trial,  but  until  the  case  could 
be  heard  by  the  Court  of  Appeal,  where  the  decisions  in  Courts  of  first 
instance  were  against  the  plaintiff  and  therefore  unless  time  was 
given  to  take  the  case  to  the  Court  of  Appeal  he  would  be  without 
substantial  relief  (  Wyld  v.  Me  Matter,  19  C.  L.  J.  351). 

The  plaintiff  must  shew  upon  his  own  material  a  prima  facie  right 
to  the  injunction,  otherwise  it  will  not  be  granted  however  much 
the  balance  of  convenience  may  be  in  favor  of  granting  it  (SocifU 
Anonyme,  &c,.,  v.  Tilghman,  &c.,  25  Ch.  D.  1. 

The  Court  on  an  interlocutory  application  for  an  injunction  should 
consider  the  balance  of  convenience,  and  if  on  the  one  hand  irrepar- 


Interlocu- 
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able  injury  may  be  caused  by  withholding  the  injunction,  while  on  Sec-  17. 
the  other  hand  any  injury  occasioned  by  the  injunction  may  be  com-  <ii>-«.  8. 
pensated  for  by  damages,  the  injunction  will  be  granted,  ( (  \>r/mr(ifi»n  ^  ju.  . 

y,  7  L.  R.  Ir.  191  ;  see  also  Att>/.  <1<  n.  v.  l)<n-l;in<i, 
20  Ch.  1>    595;   Banner  \.  G.   W.  R>j.  Co.  24  Oh.  l>.  10;  and 

<  Ira-mi  Junction  Ry.   Co.,   26  Cr.   note  p.  289, )  but  an  i: 
locutory  injunction  ought  to  be  conditional  upon  an  undertaking  as  to 
damages,  (Graham  v.  Campbell,  1  Ch.  D.  491,  and  Corp.  of  Cork  v. 

/,  x/ll>r<t.) 

The  principles  on  which  the  Court  ought  to  act  in  determining  Patent 
whether  to  grant  an  interlocutory  injunction  to  restrain  an  alleged  uwea. 
infringement  of  a  patent,  or  only  to  require  the  defendant  to  keep  an 
;ut,  were  discussed  in  Plimpton  v.  Sp'dl<  /•,  4  ( 'h.  D.  286. 

The  Court  may  interfere  by  mandatory  injunction  on  an  inter- 
locutory application,  but  the  right  must  be  very  clear  indeed, 
(Toronto  Brewing  and  Malting  Co.  v.  Blake,  2  Ont.  R.  175  ;  ltunn>  r 
v.  G.  W.  Ry.  Co.,  24  Oh.  D.  10.)  A  mandatory  injunction  to  pull 
down  buildings  will  not  be  granted  upon  an  interlocutory  applica- 
tion (Johmtoiie  v.  Royal  Courts  of  Justice,  W.  N.  1883,  5). 

The  following  are  further  decisions  since  the  Judicature  Act, 
illustrating  the  principles  upon  which  the  Courts  act  with  respect  to 
injunctions  :  — 

Any  injunction  whieli  can  be  granted  by  interlocutory  order,  can 
afortlitri  be  granted  at  the  trial,  (Beddmr  v.  l><-dd<»r,  9  Ch.  D.  93.) 

Mandatory  injunctions  may  be  granted  as  formerly  (SeeStrelley  v. 
.//.  28  W.  R  752;  Mulllm  v.  Howell,  11  (.'h.  i>.  7(1:-!  ;  Smith  v. 
Smith,  L.  R.  20   Eq.  504;  Gatkin  v.  Balls,  13   Ch.  D.  324),   but  an 
injunction  will  not  be  granted  where  the  proper  remedy  is  a  preroga- 
tive writ  of  mandamus  (Glossop   v.  Huston  Loc.  Board,   12  Ch.  !>• 
'<  ttorney-Gen.  v.   D&rking,  20  Ch.  D.  595). 

The  Court  has  no  jurisdiction  to  prevent  a  foreign  sovereign  from- 
removing  his  property  in  this  country,  though  it  be  an  article  made 
in  infringement  of  a  patent  ;  and  a  foreign  sovereign  who  submits  to 
be  made  a  defendant  in  an  action  for  the  purpose  of  einpov  • 
the  Court  to  make  an  order  does  not  thereby  part  with  any  of  his 
asseur  v.  Kru^p,  9  Ch.  D.  351.)  In  the  absence  of  any 
sufficient  equity  to  justify  it  the  Court  will  not  restrain  by  injunc- 
tion a  plaintiff  from  proceeding  in  a  foreign  Court.  Mere  hardship  or 
inconvenience  will  not  be  sufficient  reason,  (Fl<-t<-ln  r  v.  l'<,<l<j,  ,-•*.  L'7 
W.  !i.  '.'7s  but  where  a  foreigner  has  appeared  in  an  English  Court 
discretion  to  restrain  him  from  litigating  the  sum-- 
subject  matter  in  his  own  country  (Dan-kin*  v.  •_".> 

228). 

Property  which  is  the  subject  of  an  action  may  be  preserved  under 
Rule  39S,  by  means  of  injunction,  \St /•<•//<//  v.  /V///-.^,/,,  43  I,.  T.  155. 1 

Injunctions  have  been  granted  restraining  the  committee  ,,\  .1  elub 
from    acting  improperly    in  expelling  a  member  (/W^/'v.  A 
11  ('h.  I).  353;  Laoouchere  v.  r.nri  »>f  ir//'//-//c/;//;,  I.;  ch.  1 ».  846;, 

Sue  also  JJturkiti*  v.  Afltroliux,  17  Ch.  |).  til.");  Foster  V.  J/nrrl^m, 
W.  N".  1881,  171);  restraining  the  publication  ..r'  libels  injuriously 
affecting  property  or  trade  (T/iorla/  Cnttl>  F»<><1  Co.  v.  M.I~~  •  -.  1  I 

:;  Scu&y  v.  A'ax/^/W'/n   0.   r.  I'.  339),  or  t.-ndin 
injure  a  friendly  society  or  a  joint  stock  company 

-,  31  \V.  R.  22  ;  47  L.  T.  82).     Though  the  jurisdiction  m 
case  of  such  libels  is  clear,  even  on  an  interlocutory  application,  the 
3 
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Sec-  17-     Court  only  acts  in  a  strong  case  and  in  general  not  unless  satisfied 
sub-s.  8.     that  the  statements  complained  of  are  untrue  (Quartz  Hill  Gold 
Mining  Co.  v.  Beall,  20  Ch.  D.  501).     See  also  Hinrichs  v.  Benul**, 
•W.  N.  1878,  U. 

The  Court  has  jurisdiction  to  restrain  the  commission  of  acts  which 
if  committed  would  be  a  contempt  of  Court,  e.  g.,  the  threatened 
publication  of  a  statement  of  claim  with  comments,  as  calculated  to 
prevent  a  fair  trial  (Kitraf  v.  Sharp,  31  W.  K.  227  ;  48  L.  T.  64.) 

An  injunction  will  be  granted  to  restrain  the  exportation  of  goods 
under  a  trade  mark  likely  to  deceive  a  foreign  though  not  a  home 
purchaser  (Orr  Ewiny  v.  Johnston,  13  Ch.  D.  434). 

Where  an  injunction  was  applied  for  to  restrain  a  landlord  from 
exercising  his  legal  right  of  distress,  until  the  determination  of  an 
action  brought  by  the  tenants  against  the  landlord,  to  try  his  right  to 
the  rent,  the  injunction  was  granted  for  a  fortnight,  and  continued 
only  if  the  rent  should  in  the  meantime  be  paid  into  Court  (Shaw  v. 
JSdrl  of  Jersey,  4  C.  P.  D.  120,  359).  The  Court  will  restrain  an  arbi- 
trator from  acting  in  any  case  in  which  he  is,  in  the  opinion  of  the 
Court,  unfit  or  incompetent  to  act  (Malmesbur//  v.  Budd,  2  Ch.  D. 
89;  7,V'A/o/r  v.  /jnfilnir,  9  Ch.  D.  89).  In  Nicholas  v.  Bracachix  1  P. 
I).  72  ;  (see  also  The  Horlock,  36  L.  T.  226),  the  Court  restrained  all 
persons  from  dealing  with  shares  in  a  ship  forming  part  of  the  estate 
of  a  deceased  person.  (See  also  Boyle  v.  Bettws  Llantwit  Col.li<'.rtj 
Co.,  2  Ch.  D.  726).  In  Vt-lati  d;  Co.  v.  Braham  cfe  Co.  (46  L.  J., 
C.  P.  415),  which  was  an  action  against  a  jeweller  for  the  return  of 
goods  deposited  with  him,  the  defendant  was  ordered  to  deliver  up 
the  goods  to  an  officer  of  the  Court  to  abide  the  event  of  the  action. 

In  Blciritt  v.  JJoirliiiif  (\V.  N.  187"),  '202),  an  action  of  ejectment 
against  a  landlord,  the  plaintiff  was  restrained  from  issuing  writs 
against  the  tenants.  In  Drab:*  Patent  Concrete  v.  Dower  (ibid 
230)  an  order  was  granted  restraining  the  defendant  from  pulling 
down  partially  erected  houses.  In  Fenner  v.  Bedford  (ibid  238)  an 
order  was  made  on  an  <v  i>urfe  application  restraining  the  continuance 
of  trespasses  and  destruction  of  property,  and  liberty  was  given  to 
serve  the  order  on  any  persons  found  on  the  premises  as  well  as  the 
defendant  In  Tozer  v.  Walford  (ibid  250)  a  defendant  who  had 
covenanted  not  to  do  any  act  dangerous  to  his  co-tenants,  was 
restrained  from  working  an  engine,  in  consequence  of  the  working 
of  which  the  plaintiffs  insurance  company  had  refused  to  continue 
his  insurance,  whereby  he  had  become  liable  under  a  covenant  with 
his  superior  landlord. 

In  London  and  County  Banking  Co.  v.  Lewis,  21  Ch.  1).  490,  an 
equitable  mortgagee  who  had  commenced  an  action  far  foreclosure 
obtained  an  injunction  restraining  the  defendant  from  parting  with 
the  legal  estate. 

In  Anon  (W.  N.,  1876.  21)  a  defendant  was  restrained  from  part- 
ing with  a  bill  of  exchange  (see  also  Anon,  Ibid  37). 

An  injunction  will  not  be  granted  at  the  suit  of  a  landlord  or 
reversioner  to  restrain  a  trespass  or  nuisance  not  of  a  permanent 
character  or  not  actually  injuring  the  reversion  (Cooper  v.  Crabtree, 
47  L.  T.  5;  51  L.  J.  Ch.  189.) 

In  Anon  W.  N.  1 876,  38  an  ex  parte  application  for  an  injunction  re- 
straining a  man  from  trespassing  with  a  horse  and  cart  was  refused, 
the  Judge  remarking  that  "injunctions  are  not  ordinarily  granted  for 
mere  trespass  unless  serious  injury  is  threatened  to  the  property." 
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On  a  fresh  application,  being   made   in   th. 

defendant,  no  order  was  made  on  the  defendant  consenting  that     ^u 

damages  should  be  assessed  up  to   the-   date   ot'  tlie   trial 

Barnw,  ib.  105). 

An  injunction  restraining  a  landowner   from  taking  pi 

•  lustiees  of  the  Peace  on  an  irregular  notice  under  a  l>ru;: 
Act.  was  granted  as  shorter  and  cheaper  than  a  prohibition  (//• 
v.  Bates,  13  C'h.  D.  498)  ;  but  this  was  because  the  Court  \. 
of  the  case  aliundt.      Where  it  is  a  mere  case  of  prohibition  and  the 
Court  is  not  called  upon,  to  decide   the  question  on  other  ground-. 
between  the  same  parties,  there  is  no   reason  for   changing  the  pro- 
ceeding from  prohibition  to  injunction   (Stannard  v.    V^fn/  of   St. 
20  Ch.  D.  1%,  197). 

It  was  held  that  an  action  for   an  injunction  may  be  comnu  •:. 

3t  a  Local  Board  without  the  month's  notice  required  by  the 
Public  Health  Act,  in  all  cases  where  before  the  Judicature  Acts  a 
bill  would  have  been  sustained  in  Chancery  for  ail  injunction  ;  and 
although  damages  are  claimed  by  way  of  subsidary  relief  (Fl<>,  • 
Lou-  J.ti//<.>tt  Local  Bonn/,  5  Ch.  I).  347.)  Where  if  the  defendant 
succeeded  in  the  House  of  Lords  her  success  would  be  useless  unless 
the  fund  was  protected  in  the  meantime,  it  was  held  that  the  injunc- 
tion ought  to  be  continued  pending  the  appeal  (Polini  v.  (Iruy  ; 
v.  Freccia,  12  Ch.  D.  438.) 


I  >elay  is.  in  general,  no  bar  to  an  injunction  in  aid  of  a  legal  right, 
unless  the  legal  remedy  is  barred  by  the  lapse  of  time  (Falla-<" 
Fallu:oud,  47  L.  J.  Ch.  459)  ;  but  where  buildings  (which  trans- 
i  the  provisions  of  restrictive  covenants)  had  been  allowed  to 
remain  for  live  years  without  complaint  an  injunction  was  refused 
(Oaskin  v.  Balls,  13  Ch.  D.  324). 

An  order  having  been  made  restraining  the  defendant  from  pro-  1'ii.U-ruk- 

ug  with  certain  buildings,  he  appealed,  offering  an  undertaking  '"^ 
to  abide  by  any  order  the  Court  might  make  «t  the  hearing  as  to 
pulling  down  or  altering  any  buildings  erected  by  him  ;  the  Court 
of  Appeal,  being  of  opinion  that  the  right  to  an  interlocutory  in- 
junction was  not  established,  discharged  the  order,  taking  from  the 
defendant  an  undertaking  in  the  terms  of  his  offer,  but  held  that, 
without  any  undertaking,  the  Court  would  have  jurisdiction  at  tin- 
trial  to  order  the  pulling  down  of  any  buildings  erected  after  the 
commencement  of  the  action,  or  after  notice  had  been  given  to  the 
defendant  that  the  plaintiff  objected  to  the  building  (.Smith  v.  - 
i:{  Ch.  D.  6 

forcing  an  undertaking  as  to  damages,   see  note  to  Hale 

A   notici-  granting  an  injunction  may  be  given  by  telegram. 
sheriff's  otHcer  who  receives  such  a  notice  should  inquire  by  telegraph 
if  it  be  liunii  ji<l<  (L\r  i»irtv  Lanijlcij,  13  Ch.  I).  Ill),  in  which 
•  was  held  that  a  London  solicitor  obtaining  an  order  restrain- 
ing a  sale  in  the  country  ought  to  telegraph  to  his  agent  at  the  : 
ami  ask  him   to  give  notice  to  the  persons  affected).     See   al.- 
/.'/•//"  ///,  4  Ch.  1).  98.       A  defendant  is  bound  to  obey  an  injunction 
of  which  he  is  made  aware  before  being  served  with  it  (Stncnrt  v. 
lll<:h'ir<l.^,n,  17  (  Jr.  150)  ;  and  a  wilful  breach  of  the  injunction  may 
be  punished  by   committal,  even  though  there  had  been  ample  turn 
to  serve  the  order,  and  it  had  not  been  served  i  ' 
v.  Dak,  \\.  N..  i»S4,  14). 
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Sec.  17-         In  Ex  parte  McPhail,  12  Ch.  D.  632,  Jessel,  M.  R.,  refused  leave 
sub-s.  8.     to  serve  a  writ  out  of  the  jurisdiction  011  the  ground  that  the  plain- 
Injunctions.  tiff  could   have   as  effectual  a  remedy  by  application  to  the  local 
Court.     As  to  providing  for  an  injunction  where  the  writ  is  to  be 
served  out  of  the  jurisdiction,  see    Youny  v.  Brassey,  1  Ch.  D.  277. 

Receivers. 

Receivers.          The  Common  Law  Courts  had  no  power  to  appoint  Receivers. 

In  Chancery  a  Receiver  would  not  be  appointed  at  the  instance  of 
a  mortgagee  having  the  legal  estate,  or  other  person  able  to  obtain 
protection  at  law  (Berney  v.  Sewell,  1  J.  &  W.  647  ;  Buxton  v.  Monk- 
house,  G.  Coop.  41  ;  Kelsey  v.  KeLsey,  L.  R.  17  Eq.  495.  But  see 
now  Tillett  v.  Nixon,  25  Ch.  D.  238,  and  note  supra,  as  to  the  power 
of  the  Court  now  in  all  cases  where  it  is  '"  just  and  convenient." 

Thus  in  Pease  v.  Fletcher,  L.  R.  1  Ch.  D.  273,  where  the  plaintiff 
was  mortgagee  of  property,  as  to  some  of  which  his  title  was  legal 
and  as  tcr  some  equitable,  Bacon,  V.  C.,  on  an  interlocutory  appli- 
cation, appointed  a  receiver  for  the  whole.  In  Truman  v.  Redyrave 
18  Ch.  I).  547,  a  receiver  was  granted  on  application  of  a  legal 
mortgagee  who  was  prevented  by  the  mortgagor  from  taking  posses- 
sion, and  an  injunction  restraining  the  mortgagor  from  interfering 
with  the  management  of  the  business  and  possession  of  the  premises. 
(See  the  form  of  order  in  that  case.)  So  the  Court  has  power  now 
to  appoint  a  receiver  where  the  title  to  the  property  is  uncertain  and 
disputed  (Berry  v.  Keen,  51  L.  J.  Chy.  912).  Such  cases  as  Talbot 
v.  Hope  Scott,  4K.  &  J.  139,  and  Dunn  v.  Ferrior,  L.  R.  3  Chy.  719 
are  not  now  law  (ib). 

An  interim  receiver  of  rents  has  been,  however,  refused  to  the 
plaintiff  in  an  action  of  ejectment  (Powell v.  Powell,  73  L.  T.  Jour. 
140),  but  granted  in  Gwatkin  v.  Bird,  52  L.  J.  Q.  B.  263,  an  action 
by  a  landlord  against  his  tenant  for  recovery  of  land,  under  a  pro- 
viso for  re-entry  ;  and  granted  in  Heal  and  Personal  Advance  Co. 
v.  McCarthy,  27  W.  R.  706  ;  40  L.  T.  878  an  action  of  ejectment 
by  a  sub-mortgagee,  where  the  property  was  wasting  and  insuffici- 
ent, and  the  plaintiff's  action  had  been  stayed  till  another  action  by 
defendant  against  the  plaintiff  and  others  should  be  ready  for  trial. 

In  an  action  for  partition,  where  one  of  the  co-owners  is  in  occupa- 
tion, though  not  in  exclusive  occupation  of  the  property,  the  Court 
has  jurisdiction  under  this  sub-section  to  appoint  a  receiver  until  the 
hearing  (Porter  v.  Lopes,  1  Ch.  D.  358).  So  in  an  action  to  enforce 
specific  performance  of  a  parol  agreement  to  execute  a  bill  of  sale 
of  personal  chattels  upon  an  ex  parte  motion  before  appearance  of 
the  defendant,  there  being  evidence  of  immediate  danger  of  the 
chattels  in  question  being  disposed  of  (Taylor v.  Eckersley,  2  Ch.  L>. 
302).  Where  in  an  administration  action  the  defendant,  the  sole 
surviving  executor  and  trustee  of  the  testator,  had  been  personally 
condemned  in  costs  in  an  action  to  test  the  validity  of  the  will,  and 
an  execution  had  been  issued  against  him,  and  there  had  been  a  re- 
turn of  nulla  bona  on  the  application  of  the  present  plaintiffs,  who 
were  executors  of  the  deceased  executor  of  the  testator,  who  was 
also  a  creditor  of  the  testator  and  a  residuary  legatee,  a  receiver  of 
the  proceeds  of  the  sale  of  part  of  the  testator's  real  estate,  and  of 
the  rent  of  the  other  part  and  of  the  outstanding  personal  estate  was 
granted  (Gawthorpe  v.  Gawthorpe,  W.  N.,  1878,  91). 
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A   receiver  was  appointed  at  the  instance  of  a  plaintiff  who  had     8e  •  17. 
judgment,  and  sued  out  an  elegit  against  his  debtor  who-.-     --b-8,8. 
only  interest  in  land  was  an  equity  of  redemption  in  fee,  for  the  pr->-  ^       . 
tection  of  the   property    until    a   decree    could   he  obtained,  mide  • 
which    the    equity  of    redemption   could  be   reached  ;  (see    Anyfu- 
/i,inkv.  Davies,  9  Ch.  D.  '275,  also    tt?   W«.tk\n*,  13  Ch.'  1). 
ind  in   Br>i<mt  v.  Bull,  10  Ch.  L).  L53  to  reach  the  interest  of  a 
married  woman  entitled  for  life  for  her  separate  use  to  dividends  on 
stock  ;  and  in  oth-r  cases  where  proceedings  for  equitable  execution 
a  iv  not  applicable.      (See  Wv«t1i.>rd  v.  /,';/,-,/,  32  \V.  11.  273  ;  4!»  L.  T. 
77t>.  ) 

A  simple  contract  creditor  of  a  joint  stock  Co.  cannot  obtain  an 
interim  order  appointing  a  receiver  of  the  assets  of  the  Co.  on  the 
ground  that  the  Co.  is  insolvent,  or  has  made  an  assignment  of  its 
assets  (MrCnlf  v.  Canada  Farmer*'  M»,-t.  ///.«.  t.'o.,  18  C.  L.  J.  117 
following  .1//V/.S  v.  ^Torfhern  /?,'/.  of  f>>H'/ni.t  A'/i'f*  Co.,  L.  R.  ."> 
Chy.  <>21). 

A  judgment  creditor  of  a  husband  and  wife,  was  upon  his  own  ap- 
plication appointed  receiver  of  the  income  of  the  wife's  reversionary 
9t  under  a  will  (Fn\^k  v.  litamJ,  11   Q.  B.  D.  711). 


In  a  ere  litor's  action  for  administration  against  an  executrix,  a 
decree  had  been  made  and  a  summons  taken  out  for  a  receiver  ;  but 
pending  the  summons  the  sole  defendant  died.  The  Court,  on  the 
application  of  the  plaintiff,  appointed  an  interim  receiver,  whose 
powers  were  to  extend  for  ten  days  after  the  appointment  of  an  ad- 
ministrator ill'  honi*  noil,  the  plaintiff  undertaking  to  use  all  possible 
speed  in  obtaining  the  appointment  of  such  administrator,  and  to 
accept  short  notice  of  motion  to  discharge  the  receiver  (In  re  Parfo  /•, 
CW,  v.  Parker,  12  Ch.  D.  293). 

•it  in  cases  of  emergency  the  application  should  be  on  notic.-.  !•• 
Still,  in  cases  of  emergency  a  receiver  will  be  appointed  ex  i>nrf>-  not 
only  before  appearance  (Taj/for   v.  EckrrxU'i/,    2    Ch.   D.  302),  but 
before  service  of  writ  (r>-   fTs  <-xt<it'>,  1  Ch.    D.    270;    Co/ 
Cofoourne,  1  Ch.  D.  690';  Hyl-  v.   Wunl.-n,  1  Ex.  D,  309). 


In  an  action  for  the  specific  performance  of  an  agreement  to  accept 
a  lease  of  a  farm  in  which  judgment  had  been  given  for  the  defen- 
dant, the  plaintiff  having  appealed,  the  Court  of  Appeal  (no 

>ua  application  having  been  made  to  the  Divisional  Court 
Judgri  appointed  the   plaintiff  receiver  and  manager  of  the  farm 
without     security,    on    his    undertaking    to    abide    by     any    order 
which  the  Court  might  make  in  the  matter  (Ifi/ilr  v.    IT"/v/r//,  1   Kx. 
1).  31 

Th.-  plaintiff  may  be  appointed   receiver  in  cases   of  emerge: 
:  v.  Eckersley,  '2  (  'h.  1).  302)  ;  and  under  special  circninst.-i 
v     Warden,]    Kx.    D.   309)  ;  but  not  the  plaintiff's  solicitor 
IJn,,d  Allan   v.  Lh.jd,  12  Ch.    D.  447  >:  one  of  thememben 
of  a  dissolved  ].artnership  in  certain  cases  may  be  appointed  red 
(Sargantv.  /!<>«/,  1  ch.  1).  600).     The  manager  of  a  mining  company 
•.pointed  receiver  in  an  action  by  debenture  holders  against  the 
company  for  ton-closure  (1>><L-   v.    Ti-in*itnir«ii    //'"/'  fom^'inii.  2  Ch. 
D 

An  unpaid  vendor  of  property  of  a  company  in  voluntary  liquida- 
tion, and  unable  from  insolvency  to  carry  on  itsworks,  jra»  appointed 
without  security  or  salary  (Until-  v.  ///////-s  /,/<»<!"•;/  <  Wtt  ry  <  'ompafiy, 

2  Ch.  i>.  :•_'»;  ).  ' 
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Sec-  17-         The  receiver  must,   as  a  rule,   give  security,   but,  in  a  case  of 

sub-ss.  8,  9.  emergency,  an  interim  receiver  will  be  appointed  without  security 

Receivers      (Taylor  v.    Eckersley,    2    Ch.    I).    302).     Persons   who   are   deeply 

interested  in  the  proper  management  of  a  concern  will  not  always 

be  required  to  give  security  (Boyle  v.  Bettw*  Coal  Co.,  2  Ch.  D.  726). 

Where  security  is  required,  the  receiver  has  no  title  until  his 
security  is  perfected  (Edward*  v.  Edward*,  2  Ch.  D.  291). 

A  defendant  may  apply  for  an  injunction  and  a  receiver  (Saryant 
v.  Rf-ad,  1  Ch.  D.  600,  in  which  case  both  plaintiff  and  defendant 
applied,  and  the  plaintiff  was  appointed  personally,  on  the  ground 
that  he  was  the  most  suitable  person,  as  the  business  required  almost 
professional  skill).  Formerly  the  defendant  could  not  apply  before 
decree  (Robinson  v.  Hadley,  11  Beav,  614). 

The  appointment  of  a  receiver  is  in  the  discretion  of  the  Court, 
and  the  Court  of  Appeal  will  not,  as  a  rule,  interfere  with  that 
discretion  (Nothard  v.  Proctor,  1  Ch.  D.  4). 

A.  person  who  is  not -a  party  to  an  action  is  not  entitled  to  apply 
by  motion  for  payment  of  money  to  him  b^  a  receiver  appointed  in 
the  action,  even  though  his  claim  is  made  in  respect  of  a  debt  pro- 
perly payable  out  of  the  funds  in  the  receiver's  hands  (Brockli-hank 
v.  East  London  Railway  Company,  12  Ch.  D.  839;  see.iVw/v  v.  Pink, 
15  Sim.  450  ;  3  Mac.  and  0.  476). 


Infants. 


Common 
Law  rule. 


Equity  rule. 


(9)  In  questions  relating  to  the  custody  and  education 
of  infants,  the  Rules  of  Equity  shall  prevail. 
(Imp.  Act  of  1873,5.  25,  sub-s.  10.) 

The  Common  Law  rule  upon  these  subjects  is  thus  stated  in  7.V 
Andrews,  L.  E.  8  Q.  B.,  at  p.  158  : — "It  appears  to  have  been  the 
invariable  practice  of  the  Common  Law  Courts,  on  an  application 
for  a  habeas  corpn*  to  bring  up  the  body  of  the  child  detained  from 
the  father  (and  the  case  would  be  the  same  as  to  a  testamentary 
guardian,  or  guardian  appointed  by  the  Court ;  Wellesley  \.  Beaufort, 
2  11.  &  M.  639)  to  enforce  the  father's  right  to  the  custody,  even 
against  the  mother,  unless  the  child  be  of  an  age  to  judge  for  him- 
self, or  there  be  an  apprehension  of  cruelty  from  the  father,  or 
contamination  in  consequence  of  his  immortality  or  gross  profligacy. 
If  the  infant  be  of  an  age  to  elect  for  himself,  the  Court  will  merely 
interfere  so  far  as  to  get  it  free  from  illegal  restraint,  without  hand- 
ing it  over  to  anybody.  This  was  the  course  adopted  in  /iV.i;  v. 
Delaval  (3  Burr.  1435),  in  the  case  of  a  girl  eighteen  years  of  age, 
who  was  delivered  from  a  custody  considered  illegal,  and  left  at 
liberty  to  go  where  she  pleased.  But,  in  the  absence  of  any  right 
of  choice,  the  Court  goes  further,  and  transfers  the  infant  to  the 
proper  legal  custody.  The  right  to  such  an  election,  it  has  now 
been  clearly  decided,  depends  upon  age  alone,  and  not  on  mental 
capacity  :  see  Reg.  v.  Clarke,  7  E.  &  B.  186  ;  and  it  may  be  taken  as 
settled  that  no  such  choice  can  be  made,  at  all  events  by  a  female 
infant,  under  the  age  of  sixteen." 

The  English  Court  of  Chancery  had  an  original  jurisdiction, 
springing  from  the  right  of  the  Crown  as  parem  patriot  over  the 
persons  and  property  of  infants,  to  interfere  with  the  Common  Law 
rights  of  the  father,  in  the  interest  of  the  infant  on  the  ground  of 
the  father's  cruelty,  immorality,  &c. ;  (as  to  the  father's  rights  in 
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such  $  .-(7V  v.  Xinr'f,  (5  X.  II.  137  ;   34  I..  .1.  Ch.  -'  Sec   17- 

of  his  agreement,  express  or  implied,  to  waive  his  rights  (s.     - 
on  Infants,  136  i-t  aeq).    But  this  jurisdiction  was  not  exerci^ 

where  the-  Court  had  the  means  of  applying  property  for  the  use  and 
maintenance  of  the  infant  (Ib.) 

But  the  Court  has  no  right  to  interfere  with  the  course  adopted 
for  the  education  of  an  infant  by  a  father  who  has  not  miscondr, 
himself  (/>   W  --  5  N.  R.  363). 

By  K.  8.  O.  c.  130,  s.  1  (following  C.  8.  U.  C.  c.  74,  s.  8  ;  18  Viet. 
C.  1-6,  s.  1),  it  was  provided  that  the  Courts  of  Law  or  Equity,  or 
any  Judge  of  such  Courts,  on  the  application  of  the  mother  might 
make  order  allowing  her  access  to  the  infant  "  at  such  times  and 
subject  to  such  regulations  as  such  Court  or  Judge  thinks  conveni- 
ent and  just  ;  and  if  such  infant  is  within  the  age  of  twelve  years 
may  make  order  for  the  delivery  of  such  infant  to  the  "  mother  to 
remain  in  her  care  and  custody  "until  such  infant  attains  the  age 
of  twelve  years  subject  to  such  regulations  as  such  Court  or  Judge 
may  direct  ;  and  such  Court  or  Judge  may  also  make  order  for  the 
maintenance  of  such  infant  by  payment  by  the  father  thereof,  or  by 
payment  out  of  any  estate  to  which  such  infant  may  be  entitled  of 
such  sum  or  sums  of  money  from  time  to  time  as  according  to  the 
pecuniary  circumstances  of  such  father  or  the  value  of  such  estate, 
such  Court  or  Judge  thinks  just  and  reasonable."  (K  8  O.  c.  130, 
s.  4,  p.  1  182  )  "  Xo  order  directing  that  the  mother  shall  have  the 
custody  of  or  access  to  an  infant  shall  be  made  by  virtue  of  this 
Act,  in  favor  of  a  mother  against  whom  adultery  has  been  estab- 
lished by  judgment  in  an  action  for  criminal  conversation  at  the  suit 
of  her  husband  against  any  person." 

In  exercising  its  general  jurisdiction  the  conduct  of  the  moth' 
taken  into  consideration  (Re    Taylor,    11    Sim.    178;   /!<   Itari 
('  .liver,  661  ;  Shilkto  v.  Collet,  8  W.  R.  683  ;  R-  Wnw>,,t,  '2  H.  & 
M.  541  ;  ll>-  Minn-,  referred  to  in  11  Sim.  182-195  ;  7,V  H<iVnl<i;i,  17 
Jur.  56). 

Under  enactments  in  England  allowing  an  application  by  a  mother 
it  was  held  that  a  married  woman  may  petition  in  her  own  name 
without  naming  a  next  friend  (Ri-.  Groom,  1  Hare,  83)  ;  or  hifomi't 
•rfe  Ilawkwill,  3  D.  M.  &  (J.  1H>);  and  that  the 
order  may  be  made  ex  jtnt'tc  if  the  necessity  of  the  case  re^ni! 
(/,'.  Taylor,  11  Sim.  178). 

I'nder  the  Judicature  Act,  all  the  Divisions  of  the  High  Court  v 
have  now  jurisdiction  with  regard  to  the  care  and  custody  of  infant.  >  : 
and,  in  the  exercise  of  that  jurisdiction,  the  rules  of  equity  . 
prevail.     Before  the  jurisdiction  of  the  Court  to  deprive  a  fat! 
the  guardianship  of  his  children  can  ba  called  into  action,  the  (  '"iirt 
must  be  satisfied  that  he  has  so  conducted  himself  or  placed  himself 
in  such  a  position  as  to  render  it  not  merely  better  for  the  children, 
but  essential  to  their  safety  or  welfare  in  .some  very  serious  and  im-   • 
:it  respect,   that  the  father's  ordinary   rights  should  be  inter- 
1  with.     (See  7,V  W  -  supra.) 

The  affidavits  of  the  mother  and  others,  in  answer  t..  a  rul.   I 
-  r,j,'ini.-i  by  a  father  to  remove  his  child  (a  b.»y  <>f  mm-  \ 

from  the   custody  of  the  child's  maternal   grandfather,    disci. 

facts  which  shewed  the  applicant  to  be  a  person  nf  intemperate  and 

vicious  life,  and  in  the  habit  of  using  trross  and  diagfl 

11  as  personal  violence  to  his  wife,—  the  Court  declined  \ 
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Sec.  17-     terfere,  the  present  custody  of  the  child  being  unobjectionable  (In 

sub-s.  9.      Re  Goldsworthy,  2  Q.  B.  D.   75).     So  the  Court,   in  the  interest  of 

Infants          *ne  cnildren»  declined  to  interfere  where  it  contended  that  there 

had  been  a  gross  breach  of  marital  duty  on  the  husband's  part,  he 

not  desiring  or  intending  that  his  wife  should  live  with  him,  or  if 

she  insisted  on  doing  so  he  declined  to  meet  or  speak  to  her  except 

at  meals,  and  when  the  interests  of  the  children  required  (Re  Efderton, 

25  Ch.  D.  220). 

The  law  as  to  the  custody  of  infants  under  the  law  in  England  was 
much  discussed  in  two  cases  recently  decided  (Re  Agar  Ellis,  10 
Ch.  D.  49  ;  and  Re  Besant,  11  Ch.  D.  508).  See  also  Seton  on  Decrees, 
750,  and  Re  Agar  Ellis  (a  subsequent  application),  24  Ch.  D.  317. 

5'2Ss?  9  &       By  R-  S>  P-  c>  132»  s'  9>  P-  ]  187'  "  any  of  t?ie  SuPerior  Courts  of 
10.'  Law  or  Kquity  or  any  Judge  of  any  of  the  said  Courts,  or  a  Judge 

of  the  Surrogate  Court,  upon  hearing  the  petition  of  the  mother  of  a 
minor,  whose  father  is  dead,  may  appoint  her  to  be  guardian  of  the 
person  of  the  minor,  notwithstanding  any  testamentary  provision 
to  the  contrary  by  the  father,  or  any  appointment  of  another  per- 
son as  guardian  by  the  father,  if  such  appointment  of  the  mother 
appears  to  the  Court  or  Judge  to  be  just  and  proper ;  and  such 
Court  or  Judge  may  also  make  an  order  for  the  maintenance  of  the 
minor  by  payment,  out  of  any  estate  to  which  the  minor  is  entitled, 
of  such  sum  or  sums  of  money,  from  time  to  time,  as,  according  to 
the  value  of  the  estate,  such  Court  or  Judge  thinks  just  and 
reasonable. " 

"  10.  Any  of  the  said  Courts  shall  have  power  to  give  effect  to  a 
testamentary  appointment  of  a  guardian  of  the  person  of  her  infant 
children  made  by  the  mother  of  such  children,  upon  petition  of  the 
guardian  so  appointed,  notwithstanding  a  previous  testamentary 
appointment  by  the  father  of  such  infants,  wherever,  owing  to  a 
change  of  circumstances  or  other  cause,  it  may  seem  to  such  Court 
advisable  in  the  interest  of  such  infants  so  to  do,  and  the  Court 
may  make  an  order  for  the  maintenance  of  the  infants  as  in  the  last 
preceding  section  mentioned." 

"  13.  Nothing  herein  contained  shall  be  construed  to  change  the 
law  as  to  the  authority  of  the  father  in  respect  of  the  religious 
faith  in  which  a  child  is  to  be  educated." 

A  Protestant  on  his  marriage  with  a  Roman  Catholic  agreed  that 
their  children  should  be  brought  up  as  Roman  Catholics,  but  a  son 
should  when  old  enough  be  permitted  to  change  his  religion.  A  boy 
was  born,  baptised  and  brought  up  a  Roman  Catholic.  The  father 
died  intestate  only  expressing  a  wish  that  his  son  should  go  to  an 
English  Protestant  School.  It  was  held  that  having  regard  to  the 
indication  of  intention  on  the  father's  part  and  the  present  and 
future  benefit  of  the  son,  his  mother  ought  to  be  appointed  his  guar- 
dian and  he  be  brought  up  as  a  Roman  Catholic.  (Re  Clarke,  W.  X. 
1882,  135  ;  31  W.  R.  37  ;  47  L.  T.  84.) 

The  Court  has  jurisdiction  to  summarily  order  the  personal 
attendance  before  it  any  persons  who  are  supposed  to  be  in  a  posi- 
tion to  give  information  as  to  the  place  of  concealment  of  wards  of 
Court.  (Rosenberg  v.  Lindo,  48  L.  T.  478.) 

For  the  cases  in  Ontario  on  the  subject  of  the  custody  of  infants, 
see  Rob.  &  Jos.  Dig.  p.  1737,  4522  and  Re  Keith,  1  Pr.  R.  138  ;  Re 
Brandon,  1  Pr.  R.  347  ;  Re  Smith,  8  Pr.  R.  23  ;  Re  Scott,  Ib.  58  ; 
Re  Ferguson,  Ib.  556  and  Re  Murdoch,  9  Pr.  R,  132. 


RULES    OF    EQUITY.  41 

(10    Generally  in  all  matters  not  herein-before  par-    ***•  17> 
ticularly  mentioned,  in  which  there  is  any  conflict 
or  variance  between  the  Rules  of  Equity  and  the 
Rules  of  the  Common  Law  with  reference  to  the  '•"umer»ted- 
same  matter,  the  Rules  of  Equity  shall  prevail. 

This  sub-section  relates  to  matters  of  substantive  law  not  mere 
practice  (FnemHii  v.  Carter,  9  Pr.  R.  41).     As  to  matters  of  prac- 
e  sec.  52. 

The  following  decisions  illustrate  this  sub-section  :  — 

The  rule  in  all  the   Divisions  is   now,  under  this  sub-section,  that 
an  order  for  changing  a  solicitor  shall  be  made  without  any  provision 
as  to  payment  of  the  solicitor's  costs  (Grant  v.  Holland,  3  C.  P.  D. 
b 


180  ;  but  see  note  to  sec.  52).  See  as  to  privileged  documents, 
T.  White,  I  Q.  B.  D.  423  ;  as  to  old  Chancery  rules,  L<ix<--11>-*  v. 
Butt,  2  Ch.  D.  588  ;  Job  v.  Job,  6  Oh.  .  D.  562  ;  as  to  answering 
criminating  interrogatories,  Atherley  v.  Harvey,  2  Q.  B.  D.  524  ;  as 
to  dismissing  an  action,  La  Grange  v.  JfrAndrt  »',  4  Q.  B.  D.  210  ;  as 
to  joint  and  several  liability  of  partners  in  respect  of  contracts 
v.  Hamilton,  4  App.  Cas.  504). 


Where  the  terms  of  a  bill  of  sale  are  such  as  to  bind  after  acquired 
in  equity,  the  title  of  the  claimant  must  now  prevail  as  against 
the  execution  creditor,  under  this  sub-section.     (Per  Lush,  J.,  W. 
X.   is;.!.  203  :  /»-/•  Archibald,  J.,  W.  X.  1876,  64.) 

Where  assets  have  come  into  the  possession  of  the  executor  and 
are  afterwards  lost  to  the  estate,  the  rule  in  all  Courts  now  is,  that 
the  executor  cannot  be  charged  without  some  wilful  default  (Job  v. 
<  'h.   I).  :>i;2  :  and  see  Rnrb,<r  v.  J/m-£/W/,  12  Ch.  I.).  :>3l 


e  the  Judicature  Act  a  tenant  in  possession  under  an  agree- 
ment for  a  lease  has  no  longer  two  estates,  one  a  legal  tenancy  from 
year  to  year  and  the  other  an  equitable  tenancy  under  the  agiveim-nt. 
There  is  only  one  Court  and  the  Rule  of  Equity  prevails,  viz.  :  that 

:iant  is  in  the  same  position  as  if  he  were  lessee  under  a  lease 
granted  in  terms  of  the  agreement.  The  landlord  cannot  distrain 
by  virtue  of  his  legal  title  if  he  cannot  distrain  under  the  agreement 
(W<iU  v.  Lonsdale,  21  Ch.  D.  9). 

When  the  solicitor  of  a  lessee  fraudulently  procured  from  him  a 
memorandum  of  deposit  of  the  lease  as  security  for  a  loan  by  the 
solicitor  and  upon  the  security  of  the  lease  and  memorandum  pro- 
cured a  loan  from  an  innocent  lender.  Held  in  an  action  by  !• 

-t  the  latter  for  the  delivery  up  of  the  lease  that  this  section 
did  not  apply  to  enable  the  defendant  to  say  that  he  was  a  pur- 

r'or  value  without  notice  and  retain  the  least-  \J<n,n*  \  .  ' 
W.   N.   Issn.   170 

When-  ;ui  executor  or'  administrator  after  the  rommeni-enien1 
a   creditor's   action   for   administration    and    ber'oiv    judgment. 
voluntarily  paid  any  creditor  in  full,  the  rule  in    Kquity  and  not  at 
law  must  prevail  under  this  sub-section,  and  lie  will  be  held  to  have 

•i  good  payment  and  will  be  allowed  it  in  his  ;n-i-ount> 
though  he  mav  have  had  notice  of  the  action  In-fore  payim-nt. 
ean  Soc.  v.  Radcliffe,  7  Ch.  I',  i 
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Se°18  PART    III. 

SITTINGS  AND   DISTRIBUTION  OP  BUSINESS. 

HIGH    COURT. 

terms*'0"  "  ~^'  ^ie  division  °f  the  legal  year  into  terms  shall 
be  abolished  (a)  so  far  as  relates  to  the  administration 
of  justice  ;  and  there  shall  (b)  not  be  terms  applicable 
to  any  sitting  or  business  of  the  High  Court  of  Justice 
(c),  or  of  any  commissioners  (d)  to  whom  any  juris- 
diction may  be  assigned  under  this  Act  [or  of  any 
commissioners  of  assize]  ;  but  in  all  (<'.)  cases  in  which, 
under  the  law  now  existing,  the  terms  into  which  the 
legal  year  is  divided  are  used  as  a  measure  for  deter- 
mining the  time  at  or  within  which  any  act  is  required 
to  be  done,  the  same  may  continue  to  be  referred  to 
for  the  same  or  the  like  purpose,  unless  and  until  pro- 
vision is  otherwise  made  by  any  lawful  authority. 
(See  Jud.  Act  of  1873,  s.  26,  first  part;  R.  S.  O.  c.  41, 
s.  12  ;  G.  O.  Chy.  No.  413  ;  Order  5 


(a)  Terms  survive  for  the  purpose  of  marking  time  <\<j  ,  the  time 
for  making  a  motion  to  set  aside  an  award  (College  of  Christ?  $  Ho*i>it<il 
v.  Martin,  3  Q.  B.  D.  28). 

When  24th  Nov.  was  the  last  day  of  old  Michaelmas  Term,  and 
defendants  moved  on  that  day  to  set  aside  an  award,  and  the  motion 
was  refused  because  no  notice  of  motion  had  been  given  ;  a  notice 
subsequently  served  on  that  day  for  27th  Nov.  was  held  to  be  in 
time,  (Smith  v.  Parkside  Mining  Co.,  6  Q.  B.  D.  67,  following  ffud- 
dersfield  v.  Jacomb,  L.  R.  17  Eq.  476  ;  10  Chy.  92). 

By  Rule  479,  sittings  are  appointed  which  are  to  be  held  by  the 
Queen's  Bench  and  Common  Pleas  Divisions  at  the  same  time  and 
during  the  same  periods  as  Michaelmas,  Hilary  and  Easter  (not 
Trinity)  Terms. 

(b)  The  English  section  has  the  words  "no  longer"  instead  of  the 
word  "  not." 

(c)  The  English  section  has   here  the  words   "or  the  Court  of 
Appeal  ;"  the  Court  of  Appeal  in  Ontario  had  no  "terms." 

(d)  The  words  "commissioners  of  assize"  are  not  in  the  English 
Act.     The  Ontario  law  (R.  S.  0.  c.  41,  s.  6)  provides  for  Statutory 
Commissioners  of  Assize  where  no  commission  is  issued.     (See  note 
to  sec.  22  of  this  Act.  ) 

(e)  The  English  Act  has  the  additional  word  "other"  here. 

With  the  exceptions  above  mentioned,  the  18th  section  *upra 
corresponds  with  the  first  part  of  the  English  section  26. 
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19.  Subject  to  Rules  of  Court,  the  High  Court  ofSecs  19-22. 
ustice    and    the   Court  of  Appeal,  and    the    Ju<!. 

hereof  respectively,  or  any  such  commissioners  as* 
-aid  shall  have  power  to  sit  and  act,  at  any  time 
ind  at  any  place,  for  the  transaction  of  any  part  of 
he  business  of  such  Courts  respectively,  or  of  such 
udges  or  commissioners,  or  for  the  discharge  of  any 
luty  which  by  any  [Statute],  or  otherwise,  is  required 
o  be  discharged  during  or  after  term.  (See  Jud.  Act 
if  iS/3,  s.  26,  second  part;  R.  S  O.  c.  41,  s.  12; 
Drder  57,  post..) 

>t  itute"  the  English  section  has  "  Act  of  Parliament,"  but 
>  (  itht-rwi.se  the  same. 

20.  The    Lieutenant-Governor    in    Council    may  vacation* 

rom  time  to  time,  upon  any  report  or  recommenda- 
ion  of  the  Council  of  Judges  of  the  Supreme  Court 
lereinafter  mentioned,  make,  revoke,  or  modify,  orders 
•egulating  the  vacations  to  be  observed  by  the  High 
Zourt  of  Justice  and  the  Court  of  Appeal,  and  in  the 
>ttices  of  the  said  Courts  respectively  ;  and  any 
Drder  in  Council  made  pursuant  to  this  section  shall, 
io  long  as  it  continues  in  force,  be  of  the  same  effect 
is  if  it  were  contained  in  this  Act  ;  and  Rules  of 
3ourt  may  be  made  for  carrying  the  same  into  effect 
n  the  same  manner  as  if  such  Order  in  Council  were 
>;irt  of  this  Act.  (Ste  Jud.  Act  of  1873,  s-  27>  first 
3,'irt  ;  Order  $  7,  post.) 

In  Kuglan  1  it  is  Her  Majesty  in  Council  to  whom  this  authority 

s  given. 

21.  Provisions  shall  be  made  by  Rule  of  Court  for  sir 
he  hearing  in  Toronto,  (a)  during  vacation,  by  Judges  VA 
)f  the  High  Court  of  Justice  and  the  Court  of  Appeal 
•espectively,  of  all   such   applications   as  may  require 

o  be  immediately  or  promptly  heard.  (X'r  Jud.  Act 
)f  1873,  s.  28  ;  Order  479,  po*t. 

(«  )  Tiic  Knulish  section  has  here  the  words  "  London  or  Middle- 
<iit  is  otherwise  the  same. 


'^.   Commissions  of  assize  or  any  other 
lions,  either  general  or  special,  may  be  issued  by  the 
)roper  authority  (a),  assigning  to  the  persons  to  be  \\]. 
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.Sees.  22, 23  therein  named  (b),  theduty  of  trying  and  determining 
within  any  place  or  district  specially  fixed  for  that  pur- 
pose by  such  commission,  any  causes  or  matters,  01 
any  questions  or  issues  of  fact  or  of  law,  or  partly  ol 
fact  and  partly  of  law,  in  any  cause  or  matter,  depend- 
ing in  the  said  High  Court ;  or  the  exercise  of  any 
civil  or  criminal  jurisdiction  capable  of  being  exer- 
cised by  the  said  High  Court  ;  and  any  commission 
so  issued  shall  be  of  the  same  validity  as  if  it  were 
enacted  in  the  body  of  this  Act;  and  any  com- 
missioner or  commissioners,  shall,  when  engaged  in 
the  exercise  of  any  jurisdiction  so  assigned  to  him  01 
them,  be  deemed  to  constitute  a  Court  of  the  said 
High  Court  of  Justice.  (See  Jud.  Act  of  1873,  sec.  2g.} 

(a)  The  English  enactment  gives  this  authority  expressly  to  Hei 
Majesty.     In  Canada  it  has  been  questioned  whether  the  authority 
belongs  under  the   B.  X.  A.  Act   to  the   Governor-General   or   tht 
Lieutenant-Governor  ;  the  present  section  'provides  for  the  issuing 
"  by  the  proper  authority."    A  commission  in  its  ordinary  form  both 
constitutes  the  Court  and  names  the  Judges,  while  under  the  B. 
N.  A.  Act  the  creation  of  Courts  belongs  to  the  Province,  and  tht 
appointment  of    Superior  Court  Judges  belongs  to  the  Dominion. 
(SeeReyinav.  Amcr,  42  U.  C.  Q.  B.  391). 

(b)  The  English  section  limits  the  appointment  to  "  any  Judge  01 
Judges  of  the  High  Court  or  other  persons  usually  named  in  com 
missions  of  assize."     The  Dominion  Government  is  understood  tc 
claim  that  a  Provincial  Legislature  has  no  authority  to  limit  tht 
class  of  persons  from  which  Judges  are  to  be  selected. 

Rules  of  23.  All  causes  and  matters  in  the  High  Court  of 

"?i0duertfor°lus"-  Justice,  shall  be  distributed  among  the  several  Divi- 
ofsi°ns  and  Judges  of  the  said  High  Court,  in  such 
manner  as  may  from  time  to  time  be  determined  by 
any  Rules  of  Court,  or  orders  of  transfer  to  be  made 
under  the  authority  of  this  Act.  Every  document 
by  which  any  cause  or  matter  shall  be  commenced  in 
the  said  High  Court  shall  be  marked  with  the  name 
of  the  Division  (a)  to  which  the  same  is  assigned. 
(See  Jud.  Act  of  1873,  ss.  33  and  42.) 

(a)  The  English  section  has  here  the  additional  words  "  or  with 
the  name  of  the  Judge,"  &c. ;  the  42nd  section  providing,  that  in 
the  Chancery  Division  every  cause  or  matter  is  to  be  marked  with 
the  name  of  one  of  the  Judges  at  the  discretion  of  the  plaintiff  or 
petitioner.  That  practice  has  not  been  adopted  in  the  present  Act. 


DISTRIBUTION    OF    BUSINESS.  45 

'^  I    Subject  to  any  Rules  of  Court  and  to  the  pro-  Sees.  24, 25. 
>ns  of  this  Act  and  to  the  power  of  transfer,  all  Ass^mm-m 
causes  and  matters  pending  in  the  Court  of  Queen's  bigSSJnS 
Bench  at  the  commencement  of  this  Act  are  hereby  ['','J ' 

-ned  to  the  Queen's  Bench  Division  of  the  HighHUjh  c<nm. 
Court ;  all  causes  and  matters  pending  in  the  Court 
of  Chancery  at  the  commencement  of  this  Act  are 
hereby  assigned  to  the  Chancery  Division  ;  and  all 
causes  and  matters  pending  in  the  Court  of  Common 
: Pleas  at  the  commencement  of  this  Act  are  assigned 
to  the  Common  Pleas  Division  of  the  High  Court. 
Jud.  Act  of  1873,5.  34). 

'les  a  like  provision  for  pending  business,  in  England,  certain 

-  of  cases  are  assigned  to  the   exclusive   jurisdiction  of    the 

<  'hancery  Division  ;  and  the  other  Divisions    have   still   exclusive 

jurisdiction  over  such  matters  as  previously  were  within  the  exclusive 

jurisdiction  of  the  Courts  whose  names  these  Divisions  now  have. 

arrangements  are  not  meant  to  be  permament,  and  are  sub- 

Ilules  of  Court. 


25.   Subject  as   aforesaid,  every  cause    or    matter 
afterwards  commenced    in    the    said    High  Court  of runs,-  rum 
Justice  shall  be  assigned  to   one  of  the   Divisions  ofJ 
the   said  High  Court,  by  marking  the  document   byjj 
which  the  same  is  commenced  with  the  name  of  such  to 

T-\-    •    •  -iieu. 

Division. 

In  Knulaud,  by  the  first  part,  of  section  11,  of  the  Act  of  1875, 

-dntiff  may  assign  the  case  to  any  Division,  subject  to  the 

•  if  the  Court  to  afterwards  transfer  it  to  another  Division. 

the  present  Act,  following  the  statutory  rule  now  in  force 

with  ivspuct  to  the  existing  Courts,  writs  of  summons  in  the  Queen's 

and    Cummon  Pleas  Divisions  are  to  be  issued  alternately 

\vo  Divisions  (Rule  21,  po*i),  subject  to  the  action 

ransf erred  afterwards.     Rule  392,  tt  w/.,  post. 

Vll  interlocutory  and  other  steps  and  proceedings 
in  or  before  the  said  High  Court  in  any  cause  or 
matter  subsequent  to  the  commencement  there- 
of, shall  be  taken  (subject  to  any  Rules  of  Court 
and  to  the  power  of  transfer)  in  the  Division  of 
the  said  High  Court  to  which  such  cause  or 
matter  is  for  the  time  being  attached.  (See  Jud. 
Act  of  1875,  s.  n,  sub-s.  i). 

as  the  English  sub-section  referred  to. 
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Sec-  26.        26.  Any  cause  or  matter  may  at  any  time,  and  at 
Power  of     any  stage  thereof,  and  either  with  or  without  applica- 

transler.  .    J       r    °  I      , 

tion  from  any  of  the  parties  thereto,  be  transferred 
from  one  Divison  or  Judge  of  the  High  Court  of 
Justice  to  any  other  Division  or  Judge  thereof,  by  such 
authority  and  in  such  manner  as  Rules  of  Court  may 
direct,  (a)  or  as  transfers  might  be  made  from  one 
Court  to  another  before  the  passing  of  this  Act.  (b) 
(tiee  Jud.  Act  of  1873,  s.  36;  R.  S.  O.  c.  49.  ss.  21  — 
29;  41  Viet.  c.  8,  s.  4,  Ont.) 

(<>,)  Up  to  this  point  the  section  is  the  same  in  effect  as  section  3G 
of  Imp.  Act  of  1873. 

(h)  The  effect  of  the  concluding  words  of  this  section  is  rendered 
somewhat  obscure  by  Rule  392.  In  Hilliard  v.  Tliurston,  18  C.  L.  J. 
180 ;  2  C.  L.  T.  201  and  285,  it  was  doubted  whether  the  only  mode 
of  transferring  causes  was  not  by  the  combined  action  of  the  Presi- 
dents of  Divisions  under  Rule  392  ;  and  it  was  held  that  the  power  of 
transfer  under  R.  8.  O.  c.  49,  ss.  21 — 29,  and  this  section  could 
only  be  exercised  by  a  Judge,  if  at  all,  and  that  the  Master  hi 
( 'Immbers  had  no  such  jurisdiction. 

The  following  enactments  show  the  mode  by  which  transfers  were 
"made  from  one  Court  to  another  before  the  passing  of  this  Act." 
K.  S.  O.  c.  49:' 

{i-  *•  °-  "21.   The  Court  of  Chancery,   in  any   suit  or  other  proceeding 

2i-24>SS  instituted  in  that  Court,  shall  have  jurisdiction  in  all  matters  which 
would  be  cognizable  in  a  Court  of  Law  ;  but  in  case,  at  any  stage  of 
a  cause  in  Chancery,  it  appears  to  the  Court  or  a  Judge  thereof  that 
the  suit  or  proceeding  may  for  any  reason  be  more  conveniently, 
expeditiously  or  inexpensively  carried  on  or  dealt  with  in  a  Court  of 
Law,  the  Court  of  Chancery  or  a  Judge  thereof  may  order  the  suit 
or  proceeding  to  be  transferred  to  such  one  of  the  Courts  of  Common 
Law  as  the  said  Court  or  Judge  thinks  proper  ;  and  such  order  may 
be  made  by  such  Court  or  Judge  sua  spontt,  or  upon  the  application 
of  either  party  to  the  Court  or  Judge  on  notice  to  the  other  parties 
interested,  and  may  be  made  at  any  stage  of  the  suit  or  proceeding  ; 
and  the  Court  or  Judge  may  make  any  order  as  to  costs  which  seems 
reasonable. 

"22.  Where  an  order  is  made  under  the  foregoing  section  the 
proper  officer  of  the  Court  of  Chancery  shall  annex  together  all  the 
pleadings  and  papers  filed  with  him,  and  transmit  the  same,  together 
with  the  order  of  transference  or  a  copy  thereof,  to  such  office  of 
the  Court  of  Common  Law  as  the  order  directs. 

' '  23.  If  it  appears  to  a  Court  of  Common  Law  or  a  Judge  thereof 
that  any  equitable  question  raised  in  any  action  or  other  proceeding 
at  Law,  cannot  be  dealt  with  by  a  Court  of  Law  so  as  to  do  complete 
justice  between  the  parties,  or  may  for  any  other  reason  be  more 
conveniently  dealt  with  in  Equity,  the  Court  or  Judge  may  order 
the  action  or  proceeding  to  be  transferred  to  the  Court  of  Chancery ; 
and  such  order  of  transference  may  be  made  by  the  Court  or  Judge 
sua  sponte,  or  upon  the  application  of  either  party  on  notice  to  the 
other  parties  interested,  and  may  be  made  at  any  stage  of  the  action 
or  other  proceeding. 
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i.   Where  an  order  is  made  under  the   forego  .  tin- Sees.  26-28- 

proper  otlicer  of   the  Court  of  Common  Law  shall  am  r  ;ill 

pleadings,  and  papers  tiled  with  him,  and  transmit  the  same,  together 
with  the  order  of  transference  or   a   copy  thereof,  to  such  otlie.-r  of 
•;rt  of  Chancery  as  the  order  directs." 

:ute  41  Viet.  c.  S,  s.  4  (14  a),   further  provides  that  "tin    • 

of  the  said  Courts  of  Queen's  Bench  and  Common  ;   ""U. 
-hall,  on  the  first  day  in  each  Term  and  from  time  to  time 
thereafter  as  occasion  may  require,  meet  together  and   examine  the 
motions,  rules  and  other  matters  set  down  for  argument,  and 
direct  the  transfer  of  such  and  so  many  of  the  said  motions,  rules 
and    other  matters,  from  the  one  Court  to  the    other,  as    shall    a> 
nearly  as  possible  in  their  judgment  equalize  the  amount  of  luisi- 
he  done  by  each  of  the  said  Courts  ;  and,  after  such  transfer, 
the  motions,  rules  and  other  matters  so  transferred  shall  be  heard 
and  disposed  of  by  the  Court  to  which  the  transfer  is  made,  as  if 
lid  motions,  rules  and  other  matters  so  transferred  had  origi- 
nated in  the  Court  to  which  the  transfer  is  made  ;  and  the  judg- 
.  orders  and  decrees  so  made  by  either  of  the  said  Courts  shall 
the  same  force  and  effect  as  if  made  by  the  other  of  them, 
link-  MX  pout. 

*^T.  The  Tuderes  to  be  placed  on  the  rota  for  the1/ 
trial  of  election  petitions  for  Ontario  in  each  year,  unction 
under  the  provisions  of  "The  Controverted  Elections'10 
Act  of  Ontario,"  shall  be  selected  out  of  the  Judges 
of  the  Supreme  Court  in  such  manner  as  maybe  pro- 
vided by  any  Rules  of  Court  to  be  made  for  that  pur- 
pose ;  and  in  the  meantime,  and  subject  thereto,  shall 
be  >clected  as  hitherto,  that  is  to  say  :  the  members 
of  the  Court  of  Appeal  and  of  the  (jueen's  Bench, 
Chancery  and  Common  Pleas  Divisions  aforesaid  shall, 
<5n  or  before  the  third  day  of  Michaelmas  Term  in 
every  year,  select,  by  a  majority  of  votes  of  the  mem- 
bers of  such  Court  or  Division,  one  of  the  Judges 
thereof:  Provided  that  the  Judges  who  at  the  com- 
mencement of  this  Act,  shall  be  upon  the  rota  for  the 
trial  of  such  petitions  during  the  then  current  year, 
shall  continue  upon  such  rota  until  the  end  of  such 
in  the  same  manner  as  if  this  Act  had  not  passed. 
(See  Jud.  Act  of  1873,  s.  38  ;  R.  S.  O.  c.  II,  s.  33). 


Knu'lish  enactment  confines  the  rota  Judges  to  tin 
Hunch,  Common  Pleas  and  Exchequer  Divisions  of  the  High  Co 
By  the  Controverted  Elections  Act  of  Ontario,  chap.  M.'>,  th<    duty 
i  upon  the  Judges  of  the  ( 'ourts  of  Appeal  and  <  'ham 


By  the  Controverted  Elections  Act  of  Ontario,  chap.  M.'>,  the  duty 

»peal 
in  common  with  the  Queen's  Bench  and  Common  1'kas. 


Uusii 

£8.   Every  action  and  proceeding  in  the  I  ligh  Court ; ;  , 


of  Justice,  and  all  business  arising  out  of  the  same. 
:pt  as  hereinafter  provided,  shall,  so  far  as  is  prac 
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3  anc*  convenient,  be  heard,  determined  and  dis- 

81  posed  of  before  a  single  Judge  (a).      (See  Jud.  Act  of 

1876,  s.  17,  first  part  ;  R.  S.  O.  c.  39,  ss.  20-26  ;  c.  50, 

ss.  281,  282). 

(2)  A  Judge  sitting  elsewhere  than  in  a  Divisional 
Court  is  to  decide  all  questions  coming  properly 
before  him,  and  is  not  to  reserve  any  case,  or  any 
point  in  a  case,  for  the  consideration  of  a  Divi- 
sional Court  (b).  (See  Jud.  Act  of  1873  s.  46; 
Jud.  Act  of  1875,  s.  22  ;  Jud.  Act  of  1876,  s.  17  ; 
R.  Sup.  C.,  1875,  Order  57;  R.  Sup.  C,  Dec. 
1877,  R.  S.  O.  c.  50,  s.  281.) 

single  (3)  In  all  such  cases  any  Judge  sitting  in  Court  shall 
be  deemed  to  constitute  a  Court  (c).  (See  Jud. 
Act  of  1873,  s-  39i  last  Part  >  R-  S.  O.  c.  39.  s.  2i.) 

(a)  This  is  the  same  in  effect  as  the  enactment  in  the  Imperial 
Statute,  s.  17,  referred  to;  and  is  an  extension  of  the  authority 
previously  possessed  in  Ontario  by  a  Judge  of  the  Common  Law 
Courts  under  the  Administration  of  Justice  Act,  1874  (R.  S.  0.  c. 
50,  s.  281). 

(b)  A  Judge  in  England  had  the  power  of  reserving  a  case,  or 
any  point  in  a  case,  to  be  argued  before  a  Divisional  Court,  until  the 
Act  of  1876,  s.  17,  the  effect  of  which  Act  and  the  rules  made  under 
it,  is  to  take  away  this  power.     In  Chancery  there  had  never  been 
the  Common  Law  practice  of  a  Judge  reserving  a  case,  or  some  point 
in  it,  for  argument  before  himself  and  his  co-Judges  or  any  of  them. 
The  section  in  the  present  Act  is  in  accordance  with  the  probable 
intention  of  R.  S.  0.  c.  50,  s.  281. 

In  Benschor  v.  Cohy,  52  L.  J.  Q.  B.  398,  it  was  held  that  not- 
withstanding the  tirst  clause  of  this  section  a  Judge  at  JT/W  Prinx 
may  leave  any  party  to  move  a  Divisional  Court  for  judgment,  and 
that  the  words  "so  far  as  is  practicable  and  convenient"  above, 
should  be  interpreted  to  authorize  that  course.  This  decision 
would  not  seem  to  be  applicable  in  Ontario  as  the  Imp,  Act  contains 
no  clause  similar  to  sub-sec.  (2)  above. 

(c)  The  English  enactment  referred  to  is  the  same.     (See  4  Out. 
280.) 

The  ordinary  purpose  for  which  it  is  necessary  or  allowable  to 
apply  to  the  Divisional  Court  is  for  a  new  trial  in  cases  where  the 
action  has  been  tried  by  a  jury  (See  Rules  307  and  471  post). 

There  is  no  appeal  to  a  Divisional  Court  from  a  single  Judge  (except 
under  Rule  510,  from  a  judgment  at  the  trial,  or  by  consent  undei 
Rule  471)  Re  Gallerno,  Grant  v.  Me  Alpine,  46  U.  C.  Q.  B.  379  : 
McTiernan  v.  JFraser,  9  Pr.  R.  246)  ;  and  a  hearing  on  Furthei 
Directions  is  not  to  be  regarded  as  a  continuation  of  the  trial  so  a* 
to  enable  an  appeal  to  be  made  to  the  Divisional  Court  under  Rule 
510  (  Wamsley  v.  Smallwood,  20  C.  L.  J.  77).  The  appeal,  if  any. 
is  to  the  Court  of  Appeal.  (See  s.  37.) 

Rule  471  regulates  the  business  of  Divisional  Courts. 
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*Ji).  All  business  which  may  from  time  to  time  be  Se<>-  29- 
so  ordered  by  Rules  of  Court  shall  be  transacted  and 
disposed  of  by  Divisonal  Courts  of  the  said  High 
Court  of  Justice,  which  shall  for  that  purpose  exercise 
all  or  any  part  of  the  jurisdiction  of  the  said  High 
Court. 

Any  number  of  such  Divisional  Courts  may  sit  at 
the  same  time. 

(3)  A  Divisional  Court  of  the  said  High  Court  of 
Justice  shall  be  constituted  by  two  or  three,  and 
no  more,  of  the  Judges  thereof;  and,  except 
when  through  pressure  of  business  or  any  other 
cause  it  may  not  conveniently  be  found  prac- 
ticable, shall  be  composed  of  three  such  Judges. 

Where  two  Judges  sit  and  differ,  the  old  practice  of  the  Court  of 
Queen's  Bench,  that  the  junior  Judge  shall  withdraw  his  judgment,  is 
d  to  in  the  Queen's  Bench  Divisions  in  England  (Atty. -Gen. 
v.  Noyes,  44  L.  T.  801,  809). 

;>ery  Judge  of  the  said  High  Court  shall  be 
qualified  and  empowered  to  sit  in  any  of  such 
Divisional  Courts. 

I  Jut  where  the  Divisional  Court  is  constituted  of 
two  Judges  only,  such  Court  shall  not  hear  or 
adjudicate  upon  any  application  against  the 
judgment  of  either  of  such  Judges. 

Where  a  motion  against  the  judgment  of  the  C.   J.   was  made 
;i  full  ( 'ourt  of  three  Judges,  but  when  judgment  was  delivered 
the    puisne  Judges  was  absent,   being  engaged  in  another 
.  on  a  motion  for  leave  to  appeal,  the  judgment  of  the  C.  J. 
and  the  remaining  puisne  Judge  was  held  to  be  invalid,  and  there- 
fore there  was  no  judgment  which  could  be  appealed  against  (C'och- 
li'.iii'h'-r,  19  C.  L.  J.  349  ;  3  C.  L.  T.  544;  8  Out.  App.  555, 
and  sec  subsequent  proceedings  taken  in  consequence  of  this  deci- 
3  C.  L.  T.  f>47,  and  19  C.  L.  J.  402). 

The  President  of  every  such  Divisional  Court  of 
the  High  Court  of  Justice  shall  be  the  senior 
Judge  of  those  present,  according  to  the  order  of 
their  precedence  under  this  Act  or  otherwise.  (See 
Jud.  Act.  of  1873,  s.  40;  Jud.  Act  of  1876,  s.  17.) 

n  (.I)  has  no  corresponding  provision  in  the  English  Act. 
In  other  respects  the  section  (29)  corresponds  in  effect  with  Jud. 
4 
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Sees.  30,  31.  Act  of  1873,  s.  40.  Section  17  of  the  Jud.  Act  of  1876  provided 
that  two  Judges  and  no  more  should  sit  unless  there  were  special 
reasons  for  having  a  larger  number.  This  restriction  to  two  has  not 
been  followed  in  the  Ontario  Act.  The  three  Divisions  of  the  High 
Court  do  not  necessarily  correspond  with  the  Divisional  Courts 
referred  to  in  this  section  and  elsewhere  in  the  Act  and  Rules  (see 
next  two  sections).  For  the  business  assigned  to  Divisional  Courts 
(see  Rule  471.) 

Constitution      3Q.   Divisional  Courts  shall,  as  far  as  may  be  found 

ofDivisiona1  -11  i 

Courts.  practicable  and  convenient,  include  one  or  more  J  udge 
or  Judges  attached  to  the  particular  Division  of  the 
said  Court  to  which  the  cause  or  matter  out  of  which 
such  business  arises  has  been  assigned.  (See  J  ud.  Act 
of  1873,  5.41.) 

The  English  section  enacts  to  the  same  effect. 

31.  Subject  to  any  Rules  of  Court,  it  shall  be  the 
duty  of  every  Judge  of  the  High  Court  who  shall  not 
fQf  ^  time  bejng  t>e  occupied  in  the  transaction  of 
any  business  specially  assigned  to  him,  or  in  the  busi- 
ness of  any  other  Divisional  Court,  to  take  part,  if 
required,  in  the  sittings  of  such  Divisional  Courts  as 
may  from  time  to  time  be  deemed  necessary  for  the 
transaction  of  the  business  of  any  of  the  Divisions  of 
the  High  Court  ; 

(a)  All  such  arrangements  as  may  be  necessary  or 
proper  for  that  purpose,  or   for   constituting  or 
holding  any  Divisional  Courts  of  the  said   High 
Court  of  Justice  for  any  other  purpose  authorized 
by  this  Act,  and  also  for  the  proper  transaction 
of  that  part  of  the  business  of  the  said  Divisions 
respectively  which  ought  to  be  transacted  by  one 
or  more  Judges  not  sitting  in  a  Divisional  Court, 
shall  be  made  from  time  to  time  under  the  direc- 
tion and   superintendence  of  the  Judges   of  the 
said  High  Court : 

(b)  And  in  case  of  difference  among  them,  in  such 

manner  as  a  majority  of  the  said  Judges  shall  de- 
termine.     (See  Jud.  Act  of  1873,3.41.) 

This  section  corresponds  with  the  English  enactment  except  that 
the  latter  is  confined  to  the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions,  omitting  the  Chancery  Division  ;  and  except  also 
that  in  case  of  difference  among  the  Judges,  the  English  section  re- 
quires the  concurrence  of  the  Lord  Chief  Justice  of  England  in  the 
decision  of  the  majority  in  order  to  give  it  effect. 
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APPEALS. 

.'»'^.   \ro  order  made  by  the  High  Court   of  Justice  orders  not 
or  any  Judge  thereof,  by  the  consent  of  parties,  or  asIpjS. 
to  costs  only  which  by  law  are  left  to  the  discretion  of 
the  Court,  shall  be  subject  to  any  appeal,  except  by 
leave  of  the  Court  or  Judge  making  such  order.     (See 
Jud.  Act  of  1873,  s.  49;  R.  S.  O.,  c.  38,5.  i8,sub-s.  3.) 

Meutical  with  Imp.  Act  of  1873,  s.  49. 

The  rule  laid  down  in  this  section  has  always  been  the  rule  in  the 
Court  of  Chancery.  (See  Daniel's  Practice,  5th  ed.,  pp.  837,  1329, 
13  :•!•_',  and  cases  there  cited  ) 

An  interpleader  matter  tried  by  consent  by  a  Judge  in  (  'hambers 
is  within  this  section,  (Edd  v.  Winsor,  W.  X.  1878,  88;  Turner  v. 
Brilyft,  9  Q.  B.  D.  55)  ;  see  R.  S.  0.  c.  54,  s.  5. 

By  Rule  428  the  right  which  certain  classes  of  persons,  such  as  Appeals  as 
trustees,  mortgagees,  etc.  ,  had  in  Equity  to  costs  (as  being  given  them  to  costs. 
•  ract)  out  of  a  particular  estate  or  fund,  is  preserved.   Such  costs 
•t  in  the  discretion  of  the  Court,  and  are  therefore  a  proper  sub- 
ject of  appeal  if  no  other  restriction  on  the  right  of  appeal  applies 
e.g.,  sees.  33-35.     (See  notes  to  Rule  428.) 

Where  a  settlement  is  set  aside  in  an  action  by  the  settlor,  the 

trustee  has  no  claim  to  his  costs  as  a  matter  of  right,  there  being  no 

contract  in  existence,  and  therefore  where  costs  were  given  against 

him.  it  was  held  that,  under  this  section,  no  appeal  lay  (Dutton  v. 

von,  23  Ch.  D.  27S). 

Where  a  Judge  decided  that  a  defendant  had  committed  a  breach 
of  an  injunction,  and  no  committal  being  pressed  for  on  the  other 
•  red  the  defendant  to  pay  the  costs,  it  was  held  that 
iot  one  as  to  costs  only  in  the   discretion    of    the 
.  within  the  meaning  of  this  section,  and  that  an  appeal  lay 
in,  2  Ch.  D.  69).     On  the  other  hand,  where  a  Judge, 
being  ..unlit  for  rout  -nipt  made  an  order,  within  his  power 

but    of  a  different  kind,    viz.,  to   deliver  a   deed  within    a   certain 
tim-  and  disposed  of  the  costs  (KreM  v.  Burrdl,  W.  N.  1883,  177)  and 
in  another  instance  refused  to  com  nit,  and  made  the  costs,  costs  in 
ist;,  (A*liir<>rth   v.  O////W///,  5  (  'h.  I  >.  943)  it  was  held  that  no 
lay.      (See  also  .A/y//^//'/<  v.  f'fmtf'-rton,  20  Ch.  D.  493.) 


I'll  •  following  are  instances  of  costs  in  the  discretion  of  the  Court 
and  therefore  within  section  :— 

m  interpleader  issue  disposed  of  in  Chambers,  (Hartman 

-  o.  F>.  i>.  82),   costs   ordered  in  Chambers  to  be  paid  by 

a  solicitor  personally  by  reason  of  misconduct  or  negligence  but  not 

otherwise  (Rt    Bradford,   W.    X.    1883,   112;  32  W.  K.    238),  costs 

to  a  defendant  against  a  third  party  (Hornby  v.  CardweU, 

I  ssl.   170),  costs  given  or  refused  to  a  plaintiff  on  confessing 

•nee    under  Kul«-   157  i  /',  •  rk'ut*  v.    A'-VrxAW,    47  L.    T.   515), 

of   inspection  of   property  under    Rule   398  (Mitchtll  v. 

Darky,  10  Q.  B.  D.  457). 

i.'red  to  be  paid  personally  by  a  solicitor  are  not  in  the 
discretion  of  the  Court,  in  the  absence  of  misconduct  or  negligence 
(/!>  Bradford,  S.  C.  sub  nom.  Re  Milton,  32  \V.  R.  238.) 
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Se'c.  32,  33-  Though  an  appeal  must  not  be  brought  for  costs  the  following  are 
instances  in  which  appeals  involving  questions  of  principle  on  the 
subject  of  costs  have  been  permitted  : 

Where  costs  were  directed  to  be  first  paid  out  of  a  fund  and  then 
various  incumbrancers  in  order  of  priority  and  the  fund  after  payment 
of  costs  was  not  sufficient  to  pay  the  first  incumbrancer,  an  appeal  by 
him  was  held  nut  prohibited  (Johnstone  v.  Cox,  19  Ch.  D.  17)  ;  where 
an  order  imposed,  as  a  condition  of  a  new  trial,  the  payment  within 
a  certain  time  of  the  costs  of  the  first  trial  (Metropolitan  Asylum 
District  v.  Hill,  5  App.  Gas.  582)  ;  where  at  the  trial  of  an  action 
for  the  infringement  of  a  copyright  of  a  novel,  it  appeared  that  the 
defendant  before  trial  discontinued  the  use  of  the  title  of  the  novel 
objected  to,  and  therefore  the  only  order  made  was  that  defendant 
pay  the  costs  of  the  action  (Dicks  v.  Yates,  18  Ch.  D.  76). 

In  a  suit  to  settle  the  priorities  between  incumbrancers,  B,  one  of 
the  defendants  was  ordered  to  pay  the  costs  of  the  plaintiff  and  his 
co-defendant.  B  appealed,  and  the  decision  being  affirmed  on  the 
merits  the  Court  refused  to  vary  the  order  as  to  costs,  as  that  would  be 
practically  allowing  an  appeal  for  costs  (Harpham  v.  Shacklock,  19 
Ch.  D.  215  ;  Harris  v.  Aaron,  4  Ch.  D.  749). 

Where  upon  an  interlocutory  application  the  Judge  has  based  his 
decision  upon  the  merits  of  the  whole  case  the  Court  of  Appeal  will 
decide  the  question  of  costs  both  below  and  in  appeal  (  Wilkinson 
v.  Hull,  30  W.  11.  017  ;  46  L.  T.  455). 

An  appeal  lies  from  a  decision  of  a  Judge  as  to  the  taxation  of 
costs  on  the  higher  or  lower  scale,  but  the  Court  will  not  interfere 
unless  he  has  proceeded  upon  a  wrong  principle,  or  made  a  manifest 
slip,  (Re  Terrell,  22  Ch.  D.  473).  See  also  as  to  charges  the  allowance 
of  which  is  in  the  discretion  oi'  the  taxing  officer,  9  Pr.  it.  555. 

Leave  to  appeal  on  a  question  of  costs  should  be  asked  for  when 
the  judgment  in  question  is  given  (Afayv.  Thompson,  W.  N.  1882, 
53). 

Appeals  ^n  appeal  lies  from  discretionary  orders,  but  the  Court  does  not 

from  discre-  in  general  interfere,  though  it  may  disapprove,  unless  in  a  strong 
tionary  case  or  the  discretion  was  exercised  on  a  wrong  principle.  (See 
Goldin.j  v.  Wharton,  1  Q.  B.  D.  374 ;  Watson  v.  Eodwdl,  3  Ch.  D. 
380  ;  Hugg&M  v.  Twetd,  10  Ch.  D.  359,  cases  respecting  the  striking 
out  of  pleadings ;  Byrd  v.  Mann,  1  Ch.  D.  286,  287 ;  Laird  v.  Briyys, 
16  Ch.  D.  663,  respecting  allowance  of  amendments ;  Sivindtll  v. 
Birmingham  Syndicate,  3  Ch.  D.  127;  Ormerod  v.  Todmorden,  8  Q. 
B.  D.  664,  respecting  the  mode  of  trial ;  Papayanni  v.  Goutpas,  W. 
N.  1880.  109  ;  Walling  fo-rd  v.  Mutual  Soc,  5  App.  Cas.  685,  709, 
as  to  allowing  a  defendant  to  defend  on  a  motion  under  Rule  80. 
See  also  Jarmain  v.  Chatterton,  20  Ch.  D.  493). 

Limitation        33    No  appeal  shall  lie  from  the  judgment  or  order 

of  appeal  _  T-V     •    •  i    r*  T     j  r   J •         TT-     1     r^ 

where         of  any  Divisional  Court  or  Judge  of  tne  High  Court 

nol°euxncededes  to  the  Court  of  Appeal  without  the  special  leave  of 

*200<          the  Judge    or    Divisional  Court  whose  judgment  or 

order  is  in  question,  or  of  the  Court  of  Appeal,  unless 

the  title  to  real  estate  or  some  interest  therein  or  the 

validity  of  a  patent  is  affected  ;  or  unless  the  matter 

in  controversy  on  the  appeal  exceeds  the  sum  or  value 
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of  $200,  exclusive  of  costs  ;  or  unless  the  matter  in  Sees.  33,  34. 
question  relates  to  the  taking  of  an  annual  or  other 
rent,  customary  or  other  duty  or  fee,  or  a  like  demand 
of  a  general  or  public  nature  affecting  future  rights. 
v.  S.  O.  c.  38,  s.  49  ;  Con.  Stat.  U.  C.  c.  38,  s.  49  ; 
Jud.  Act  of  1873,  s.  45.) 

These  restrictions  on  appeals  are  not  in  the  English  Act. 

InJoi/ce  v.  Hart,  1  Sup.  Ct.  321,  the  plaintiff  claimed  $2,000 
an  1  only  recovered  §100.  The  defendant  was  held  entitled  to  appeal 
un  ler  .IS  V.  c.  11  s.  17  (which  prohibits  appeals  where  less  than 
$•_'.<>;><)  is  in  dispute)  it  being  considered  that  the  amount  claimed 
should  be  looked  at,  not  the  amount  of  the  judgment. 

-  .  however,  O'Donohoe  v.  Whitty,  9  Pr.  R.  361,  where  bills 
of  costs  amounting  to  S250.10  were,  on  taxation,  reduced  to  $  187.10, 
and  the  client  desired  to  appeal  ;  the  Court  held  that  the  matter 
in  controversy  was  whether  the  appellant  was  liable  to  pay  as  muck 
57.  l'».  The  Divisional  Court  in  that  case  subsequently  granted 
leave  to  appeal,  as  the  case  involved  the  construction  of  clause  14  of 
the  form  appended  to  R.  S.  O.  c.  104,  a  question  of  general  interest 
and  affecting  solicitors  at  large  and  other  parties  besides  the  parties 
to  the  litigation  (S.  C.  19  C.  L.  J.  9). 


34.  In  case  there  has  been  no  difference  of  opinion 
among  the  Judges  of  the  Divisional  Court  as  to  anywhere 
order  of  such  Court  ;  or  where  on  a  motion  to  set  nut  'exceed^ 
aside  or  discharge  a  rule,  order,  or  decision  of  a  Judge,  $50°- 
the  order  of  the  Divisional  Court  did  not  substantially 
vary  the  rule,  order  or  decision  moved  against,  no 
appeal  shall  lie  from  the  order  of  the  Divisional  Court 
of  the  High  Court  to  the  Court  of  Appeal  without 
such  leave  as  aforesaid,  unless  the  title  to  real  estate 
or  some  interest  therein  or  the  validity  of  a  patent  is 
affected  ;  or  unless  the  matter  in  controversy  on  the 
appeal  exceeds  the  sum  or  value  of  $500,  exclusive  of 
costs;  or  unless  the  matter  in  question  relates  to  the 
taking  of  an  annual  or  other  rent,  customary  or  other 
duty  or  fee.  or  a  like  demand  of  a  general  or  public 
nature  affecting  future  rights,  (fb.) 

These  restrictions  on  appeals  are  not  in  the  English  Act. 

Where  the  amount  'involved  in  an  interpleader  issue  was  under 
out  it  was  alleged  that  the  decision  of  the  Divisional  Court, 
desired  to  be  appealed  from,  affected  the  right  to  other  property 
amounting  to  §2000,  IT<  Id  that  the  decision  in  this  matter  was  not 
conclusive  as  to  the  right  to  the  other  property  and  therefore  there 
was  no  sufficient  ground  for  granting;  leave  to  appeal  (Il<-«t>i  v. 
190.  L.  J.  9). 
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Bees.  35,  36 

Appeals 
from  inter- 
locutory 
orders. 


35.  There  shall  be  no  appeal  to  a  Divisional  Court 
from  any  interlocutory  order,  whether  made  in  Court 
or  Chambers,  in  case  before  the  passing  of  this  Act 
there  would  have  been  no  relief  from  a  like  order  by 
an  application  to  a  Superior  Court  ;  and  there  shall 
be  no  appeal  to  the  Court  of  Appeal  from  an  interlo- 
cutory order  in  case  before  the  passing  of  this  Act 
there  would  have  been  no  relief  from  a  like  order  by 
an  appeal  to  the  Court  of  Appeal,  (a)  Any  doubt 
which  may  arise  as  to  what  decrees,  orders,  or  judg- 
ments, are  interlocutory,  shall  be  determined  by  the 
Court  of  Appeal.  (See  Jud.  Act  of  1875,  s.  12). 

(a)  What  follows  is  taken  from  the  English  section  referred  to. 
The  former  part  of  the  section  is  not  in  the  English  Act.  For  the 
cases  in  which,  before  the  passing  of  this  Act,  there  was  an  appeal 
to  the  Court  of  Appeal,  (see  the  note  to  s.  13,  ante). 

An  order  over-ruling  a  demurrer  is  not  an  interlocutory  order 
(Trowellv.  Shenton,  8  <Jh.  D.  318). 

The  decision  of  the  Court  upon  a  special  case  stated  by  an  arbi- 
trator who  is  thereupon  to  make  his  award  is  an  interlocutory  order 
(Collins  v.  Vestry  of  Paddincjton,  5  Q.  B.  D.  368).  See  also  Mn- 
brooke  v.  Tufnell,  9  Q.  B.  D.  621,  where  it  was  held  that  the  decision 
upon  the  special  case  must  be  treated  as  a  final  order,  unless  the 
decision  of  the  Court  could  not,  in  any  event,  necessitate  the  enter- 
ing of  final  judgment. 

The  following  have  been  held  to  be  interlocutory  :  —  An  order  that 
a  case  be  tried  by  jury  (Swindell  v.  Birmingham,  3  Ch.  D.  127)  ;  a 
rule  absolute  for  a  new  trial  (Highton  vi  Treherne,  48  L.  J.  Ex.  167;) 
an  order  discharging  a  rule  for  a  new  trial  (  Wilk*  v.  Judge,  YV.  N., 
1880,  98)  ;  an  order  on  the  trial  of  an  interpleader  issue  (McAinln-ir 
v.  Barker,  7  Ch.  D.  701)  ;  an  order  for  final  judgment  under  Rule 
80  (Standard  Discount  Co.  v.  La  Grange,  3  C.  P.  D.  67)  ;  an  order 
setting  aside  a  demurrer  as  frivolous  (Kandick  v.  Mornxvii,  2  Sup. 
C.  14). 

See  generally  as  to  the  distinction  between  final  and  interlocutory 
orders,  White  v.  Witt.  5  Ch.  D.  589,  591  ;  Pheysey  v.  Ph.tt/xe>/,  12 
Ch.  D.  305,  307. 


judge. 


Discharging  36.  Save  as  aforesaid,  every  rule,  order,  or  decision 
e  made  by  a  Judge  of  the  said  High  Court  in  Chambers, 
except  orders  made  in  the  exercise  of  such  discretion 
as  by  law  belongs  to  him,  may  be  set  aside  or  dis- 
charged upon  notice  by  any  Divisional  Court  ;  and  no 
appeal  shall  lie  to  the  Court  of  Appeal  from  any  such 
rule,  order  or  decision,  unless  by  special  leave  of  the 
Judge  by  whom  the  same  was  made,  or  of  the 
Divisional  Court  aforesaid  or  of  the  Court  of  Appeal. 
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(See  Jud.  Act  of  1873,  s.  50;  R.  S.  O.  c.  38,  s.  16:  c><*-  36,37. 
39,5.22;  c.  50,  s.  281,  sub-s.  2  ;  s.  i $,  ante;  Rule  471, 

This  section  varies  from  section  50  of  the  English  Act,  which  is 
as  follows  :  "  Every  order  made  by  a  Judge  of  the  said  High  Court 
in  Chambers,  except  orders  made  in  the  exercise  of  such  discretion 

-esaid.  may  he  set  nside  or  discharged  upon  notice,  by  any 
Divisional  Court  or  by  the  Judge  sitting  in  Court,  according  to  the 

and  practice  of  the  Division  of   the  High  Court  to  which  the 

particular  cause  or  matter  in  which  such  order  is    made,  may   be 

.<-d  ;  and  no  appeal  shall  lie  from  any  such  order  to  set  aside  or 

:•_:    which  no  such  motion  has-been  made,  unless  by  special 

.['  the  -Judge  by  whom  such  order  was  made,  or  of  the  Court 
of  Appeal 

»*>7.   Save  as  aforesaid,  and  subject  to  the  other  pro-  Appeal  from 

,-     i   .        A  ,  j       •    •  r       decision  of  a 

visions  of  this  Act,  any  rule,  order  or  decision  of  a  judge  in 
Jud^e  in  Court  may  be  appealed  against  to  the  Court  Courtt 
of  Appeal.     (Sec  Jud.  Act  of   1873,  ss.  18,  19,  50). 

In  Knglaud  an  appeal  lies  from  any  judgment  or  order  of  the 
High  Court  or  a  Judge  thereof,  save  that  an  order  made  by  a  Judge 
in  <  'hambers  must  lirst  be  moved  against  before  a  Divisional  Court 
unle>>  by  special  leave.  The  36th  section  of  the  present  Act  regu- 
lates appeals  from  a  Judge's  order  made  in  Chambers.  See  note  to 
13  and  28  (3). 

An  appeal  may  be  had  from  an  order  obtained  by  default  in 
appearing  to  oppose  it,  (Re  Morris,  ex.  p.  Sir? tier,  19  Ch.  D.  2i.i  : 
but  see  'Witlkrr  v.  Biuldt-n,  5  Q.  B.  D.  267  ;  Allen  v.  Dickenson,  30 
W.  R.  HMO.  i  An  appeal  was  permitted  from  a  refusal  to  amend  (Laird 
v.  Br'»j<i<.  16  Oh.  D.  663). 

•  appealing  from  a  refusal  to  commit  for  contempt,  see  Jar  man 
itterton,  21  Ch.  D.  493;  Ashworth  v.  Oatram,  5  Ch.  D.  943  ; 
kam  v.  Wurtlrnprr,  48  L.  T.  235;  Krehl  v.  Burrell,  W.  N. 
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of  two  or  more  plaintiffs,  (Beckett  v.  Attivood,  18  Ch.  D.  54),  or 
counter-claiming  defendants  (Hester  v.  Heater,  71  L.  T.  -Tour.  153), 

the  claim  or  counter-claim  respectively  is  dismissed  may  appeal 
where  the  others  refuse  to  join,  they  being  made  respondents. 

to    whether   a  party   not  appealing  can  obtain  relief  on  an 

appeal  by  another  party,  ('see  /iftirk  v.  Bl<n.-k,  9  (Jr.  413  ;  '2  K.  and  A. 

ton  v,  .M<- Arthur,  8  Gr.  84  ;   Toji)>hnj  v.  Ju*i )>h.  1   \-\.  and 

),  322  ;  K'-nt  v.  Fwknhl,  t&C.,  I,  R.  3  Chy.  493  ;  \\unjhan  v. 
Hnir.,1,,,,.  L.  ii.  «»  chy.  r,i;i  ;  Gilbert  v.  Jarow,  ir>  Or.  275,  279; 

Wnldfm  /;>•„>  ff'f  <'<>.   v.    ll<t,ini-r,    14  Ch.   D.  4(>»),  419;    Dilkf  V.% 
18,  5  nnt.  ,\pp.'  C>3  ;   Peterkin  v.  M<'F,irl»nn>,  5  Out.  App.  254). 

e  to  appeal  may  be  given  to  a  person  interested,  but  not  a 
/,'•  Mtt,:':fi>im.  16  Ch.  D.  1);  but  only  where  his  interest  is 

sueh  that  lie  nii'_rlit  have  been  made   ;i  p;irtv  by  service  (Cr« n'<-<>ur  v. 

MO    \V.  K.  32!)  ;  see  also    \\run,l   v.    Madras,   23  Ch.  D.  248; 

v.  Cave,  17  Ch.  D.  19;  lie  Clayyett,  30  \V.  R.  374;  ex.  p. 

7V/V"r,  12  Ch.  D.  308). 
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Sees.  37-40-  Under  the  terms  of  this  section  and  sec.  13,  it  may  be  doubted 
whether  R.  S.  O.  c.  38,  s.  18,  sub-sec.  3  is  still  in  force  (see  ante  p. 
13)  which  provides  that  there  shall  be  no  appeal  in  cases  where  a 
new  trial  is  granted  or  refused  upon  matter  of  discretion  only,  as  on 
the  ground  that  the  verdict  is  against  the  weight  of  evidence  or 
otherwise.  That  sub-section  was  held  to  apply  only  where  an  appeal 
was  brought  from  a  judgment,  in  which  a  discretion  had  been  exer- 
cised ( Moore  v.  Connecticut  Mutual,  6  App.  Ca.  644). 

NO  appeal        38.   No   appeal  to  the   Court  of  Appeal   shall  be 

unless  pro-       ,,  ,  ,  .  .  c    .          .         *•  \ 

per  notice    allowed  unless  ti  >tice  thereof  is  given  in  writing  to 

and  security  the  opposite  party  ancj  to  the  Qerk  Qf   the  Crown  and 

Pleas,  or  Registrar  of  the  proper  Court,  within  one 
month  after  the  judgment  complained  of,  or  within  such 
further  time  as  the  Court  appealed  from,  or  a  Judge 
thereof,  may  allow  ;  nor  unless  [within  three  months 
after  the  judgment  complained  of  or  within  such  further 
time  as  the  Court  or  Judge  aforesaid  may  allow]  the 
appellant  gives  proper  security  to  the  extent  of  $400 
to  the  satisfaction  of  the  Court  appealed  from,  that 
he  will  effectually  prosecute  his  appeal,  and  pay  such 
costs  and  damages  as  may  be  awarded  in  case  the 
judgment  appealed  from  is  [in  whole  or  in  part] 
affirmed.  (See  R.  S.  O.  c.  38,  s.  26.) 

The  words  in  brackets  are  new. 

This  section  places  an  additional  limitation  upon  the  right  to 
appeal  without  interfering  with  the  limit  of  a  year  imposed  by  R.  S. 
0.  c.  38,  s.  46  (see  Workman  v.  Robb,  9  Pr.  R.  169,  where  this 
enactment  was  held  to  be  not  retrospective). 

See  further  notes  to  the  Orders  of  the  Court  of  Appeal,  post. 

See  as  to  enforcing  undertakings  not  to  appeal  (Jonts  v.  Victoria 
Graving  Dock,  2  Q.  B.  D.  314  ;  re  Hull  and  County  Bank,  13  Ch.  D. 
261). 

Appeals  39.  Save  as  aforesaid  appeals  from  the  judgments 

CoTrtHigh  of  the  High  Court  or  a  Judge  thereof  in  civil  cases, 
shall  be  within  the  same  time  and  in  the  same  manner 
and  with  the  same  effect  as  heretofore  from  like 
judgments  of  the  Superior  Court  or  a  Judge  thereof. 
(Set  R.  S.  O.  c.  38,  ss.  45-48.) 

See  note  to  section  13,  ante,  for  the  enactments  regulating  these 
matters 

Provision         -4O.  Upon  the  request  of  the  [Judge  or  Judges  with 

orrvacsauncye  or  ^or  wnom  ne  is  requested  to  sit  or  act]  it  shall  be 

in  office  of  a  iawful  for  any  Judge   of  the  Court   of  Appeal,  who 

may  consent  so  to  do,  to  sit  and  act  as  a  Judge  of  the 
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said  High  Court,  or  to  perform  any  other  official  or  Sees- 40-42 
ministerial  acts  for  or  on  behalf  of  any  Judge  absent 
from  illness  or  any  other  cause,  or  in  the  place  of  any 
Judge  whose  office  has  become  vacant,  or  as  an  addi- 
tional Judge  of  any  Division  ;  and  while  so  sitting 
and  acting  any  such  Judge  of  the  Court  of  Appeal 
shall  have  all  the  power  and  authority  of  a  Judge  of 
the  said  High  Court  (See  Jud.  Act  of  1873,  s.  5 1  ; 
R.  S.  O.  c.  38,  s.  9.) 

The  English  section  is  identical  with  this,  except  that  the  request 

e  by  the  Lord  Chancellor.     The  section  of  the  Revised  Statute 

•d  to  was  confined  to  "sitting"  for  another  Judge,  Baying  nothing 

ting"  for  him  or  performing  for  him   "any  other  official  or 

ministerial  act." 

41.   In   any  cause  or  matter  pending   before    the  Power  of  a 
Court  of  Appeal,  any  direction  incidental  thereto,  not  i" * court  of e 
involving  the  decision  of  the  appeal,  may  be  given  by  Appeal 
a  single  Judge  of  the  Court  of  Appeal;  and  a  single 
Judge  of  the  Court  of  Appeal  may  at  any  time  during 
vacation  make  any  interim  order  to  prevent  prejudice 
to  the  claims  of  any  parties  pending   an  appeal  as  he 
may  think  fit ;  but  every  such  order  made  by  a  single 
Judge  may  be  discharged  or  varied  by  the  Court  of 
Appeal  or  a  Divisional  Court   thereof.     (See  Jud.  Act 
of  1873,  s.  52.) 

Identical  with  the  English  section. 

42     In  case  from    pressure    of  business,  or   other  Divisional 

i,  *•    .  , .  ,       Courts  of 

cause,  it  snail  at  anytime  seem  expedient  to  the  court  of 
Lieutenarit-Governor  in  Council,  or  to  the  Judges  of A]>I>eaL 
the  Supreme  Court,  or  a  majority  of  them  (of  which 
majority  two  Judges  of  the  Court  of  Appeal,  includ- 
ing the  Chief  Justice  unless  absent  on  leave,  shall 
form  part  ,  the  Court  of  Appeal  may  sit  in  two 
Divisions  at  the  same  time  ;  and  in  such  case,  and  to 
enable  two  Divisional  Courts  to  be  held,  the  Judges 
of  the  said  Supreme  Court,  or  the  said  majority  of 
them,  shall  select  from  the  Judges  of  the  High  Court  so 
many  of  the  Judges  thereof  as  may  be  necessary, 
•her  with  the  ordinary  Judges  of  the  Court  of 
Appeal,  to  form  two  Divisions  of  the  said  Court,  and 
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Sec.  42.    the  Judges  so  chosen  and   acting  shall  have  all  the 
power  and  authority  of  the  Judges  of  the  said  Court 
Sec.  43.    of  Appeal. 

(2)  Unless  otherwise  arranged  by  the  Judges  of  the 
Court  of  Appeal  and  the  said  Judges  so  selected, 
two  of  the  ordinary  Judges  of  the  Court  of 
Appeal  shall  where  practicable  sit  in  each  such 
Divisional  Court.  (See  Jud.  Act  of  1875,  s-  I2)- 

The  Jud.  Act  of  1875,  section  12,  provides  for  the  Court  of 
Appeal  sitting  in  two  divisions  at  the  same  time  when  necessary  ; 
the  two  sections  in  some  other  respects  do  not  correspond. 

Limitation  43.  No  appeal  shall  lie  to  the  Supreme  Court  of 
sup?epmf to  Canada  without  the  special  leave  of  such  Court,  or  of 
•Court.  the  Court  of  Appeal,  unless  the  title  to  real  estate,  or 
some  interest  therein,  or  the  validity  of  a  patent  is 
affected  ;  or  unless  the  matter  in  controversy  on  the 
appeal  exceeds  the  sum  or  value  of  $1,000,  exclusive 
of  costs  ;  or  unless  the  matter  in  question  relates  to 
the  taking  of  an  annual  or  other  rent,  customary  or 
other  duty  or  fee,  or  a  like  demand  of  a  general  or 
public  nature  affecting  future  rights.  (Ib. ;  See  R.  S. 
O.  c.  38,  s.  49  ;  38  Viet.  c.  1 1,  ss.  17,49  [D]  ;  42  Viet, 
c-  39,  s.  8,  [D] ). 

The  restriction  as  to  appeals  to  ihe  Supreme  Court  from  Ontario 
was  not  in  any  previous  Statute.  The  Parliaments  of  the  Province 
of  Canada  and  of  the  Dominion  of  Canada  have  passed  Acts  re- 
stricting  the  right  of  Appeal  to  the  Privy  Council  in  England  ;  and 
the  Dominion  Act,  42  Viet  c.  39,  restricted  appeals  to  the  Supreme 
Court  from  the  Province  of  Quebec  to  cases  where  the  matter  in  con- 
troversy amounts  to  the  sum  or  value  of  $2,000  or  upwards,  and 
certain  other  specified  cases. 

Where  a  motion  under  this  section  for  leave  to  appeal  to  the 
Supreme  Court  from  the  Court  of  Appeal,  in  a  case  where  the 
amount  in  question  was  $576.30  had  been  refused,  and  a  motion  was 
made  to  the  Supreme  Court,  the  latter  Court  while,  doubting  the 
constitutionality  of  this  section,  gave  leave  to  the  appellant  to  give 
.security  for  the  proposed  appeal  (Forreatnl  v.  McDonald,  3  C. 
•L.  T.  21.) 

See  further  notes  to  sec.  33. 

The  Rules  of  the  Supreme  Court  provide,  ( Rule  25)  that  the  appeal 
be  allowed  within  30  days  from  the  judgment.  In  a  case  in  which 
leave  to  appeal  is  necessary  under  this  section,  the  time  runs  from 
the  granting  of  leave  to  appeal  ( McCrw.  v.  White,  9  Pr.  R.  288. ) 
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PART      IV.  Sees.  44, 45. 

TRIAL  AND   PROCEDURE. 

44.  At  the  trial  of  any  action  no  party  shall  be  en-  Judgment 

\  ,  r  r    ;  .  ,         ..         not  to  be 

titled  to  judgment  on  the   ground   of  his    plead  ing  given  for 
being  true,  if   the  facts  proved  are  not  sufficient    in 
point  of  law  to  entitle  him  to  judgment.       (See  R.  S. 
O.  c.  49,  s.  5  ;   R.  Sup.  C,  Dec.  1876,  R.  3  ;  Jud.  Act 
of  1876,  s.  17.) 

In   the    Court   of   Chancery   the   Judge   at   the   hearing   always 

-  •  -d  of  both  questions  of  fact  and  questions  of  law.     He  decided 

ily  whether  the  plaintiff  had  proved  the  truth  of  his  case,  or 

rendant  the  truth  of   his  defence  ;  but  also  whether  the  claim 

or  the  defence  was  a  valid  one. 

ommon  Law  it  was  otherwise.       The   Judge    at  Nisi  Prius 
commissioner  to  try  the  issues  of  fact   joined   between  the 
-  as  appearing  upon  the  record,  and  to  direct  a  verdict   for 
biff  or  defendant  accordingly.     He  had  power  to  decide  ques- 
•r'  law  arising  incidentally  in  the   course  of   the  trial   of  the 
of  fact  and  in  many  other  ways  to  deal  with  matters  of  law  ; 
but  the  i>road  question  whether  the  plaintiff's  claim,  assuming  his 
••oved,  was  good  in  law,  or  whether  the  defendant's  defence, 
if  true  in  fact,  was  good  in  law,  it  was  not  within  his  province  to  de- 
termine-.    Those  questions  could  be  disposed  of  by  the  Court  by  de- 
murrer or  brought  before  the  Court  in  bane  after  trial  by  motion  for 
-feint?  veredicto,  and  in  other  ways  ;  but  not  before 
the  Judge  at  the  trial. 

v'aiV,  11  Q.  B.  D.  60S,  illustrates  this  Rule.    That  was  an 

action  fur  wrongful  distress  by  seizure  of  goods  off  the  premises  after 

the  expiration  of  the  tenancy,  and  the  tenant  had  given  up  possession. 

fence  set  up  was  proved,   viz.  :  that  they  had  been  fraudu- 

;  eiuoved  to  prevent  distress  for  rent ;  but  nevertheless  judg- 

m«-nt  was  directed  to  be  entered  for  the  plaintiff  for  Is. 

45.  Subject  to  Rules  of  Court,  in  causes  and  mat- JJ^8  of 
.vhich,  at  the    time   of  the  passing  of  this    Act, 
\ithin    the    jurisdiction    of   the  Courts  of    Law, 

the    mode    of  trial    shall    be  as  is  now  provided  by 

for  like  cases  in  actions  in  the  said  Courts  of 
Queen's  Bench  and  Common  Pleas  ;  and,  subject  as 

-aid,  in  causes  and  matters  over  which  the  Court 
of  Chancery  has,  at  the  time  of  the  passing  of  this 
Act,  exclusive  jurisdiction, "the  mode  of  trial  shall  be 

rding  to  the  present  practice    of    the    Court    of     - 
Chancery.     (See   R.   S.   O.  c.  49,  ss.  4,   31  ;  c.   50,  ss. 

558. 

In  Knu'laii'l  the  ordinary  mode  of  trial  in  Chancery  was  always  by 

.luoVf.     That  was  the  practice  for  many  years  in  the  Ontario 

also.   J  The    Chancery   Act   (R.  S.  <  >.  c.  40,  s.  99)  shows    the 

1  of  trial  by  jury  in  Chancery,  where  that  course  might  be 

•d  to. 
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Sec-  45. 
Modes  of 
trial. 

Practice  in 
England. 


Practice  in 
Ontario. 


The  present  Rule  governs  the  practice  now,  as  to  when  a  trial  is  to 
be  with  or  without  a  jury. 

In  England  the  trial  of  an  action  with  or  without  a  jury  depends 
upon  Rules  (Order  36  rr.  3,  26,)  which  have  not  been  adopted  in  On- 
tario. An  absolute  right  is  given  to  either  party  in  purely  Common 
Law  actions  to  require,  by  notice,  the  issues  to  be  tried  by  a  jury ; 
whereas  in  cases  which  formerly  would  have  been  brought  in  Chan- 
cery only,  and  so  could  before  the  Act  have  been  tried  without  a 
j  ary,  there  is,  under  Order  36,  r.  26,  a  discretion  vested  in  the  Court 
to  dispense  with  a  jury  against  the  will  of  the  parties.  (See  Stuj$ 
v.  Silber,  1  Q.  B.  D.  362  ;  Clark  v.  Skipper,  21  Ch.  J).  134  ;  R* 
Martin,  Hunt  v.  Chambers,  20  Ch  D.  368  ;  Clarke  v.  Cookson,  2  Ch. 
D.  746,  Bordier  v.  Burrell,  5  Ch.  D.  512  ;  Bank  of  B.  X.  A.  v. 
Eddy,  9  Pr.  R.  468,  Snow  &  Winxtanhy,  Prac.  329.)  When  tht 
discretion  of  the  Court  is  exercised  in  favour  of  a  jury  trial,  tht 
cause  may  be  transferred  to  another  Division,  to  which  it  will  thence- 
forward belong  (Jones  v.  Baxter,  5  Ex.  D.  275,)  and  this  is  generally 
adopted  as  the  more  convenient  course,  (  Rr  .]  fart  hi,  xuprn,)  bui 
an  issue  may  be  sent  for  trial  at  an  Assize  and  the  action  stil 
remain  in  the  Chancery  Division  (Jenkins  v.  Morris,  14  Ch.  D 
674). 

In  Ontario  the  practice  as  to  having  or  dispensing  with  a  jury  i: 
different.  All  actions  which  under  the  practice  existing  at  th( 
time  of  passing  of  the  Jud.  Act  could  have  been  brought  in  th< 
Court  of  Chancery  only,  must  be  tried  by  a  Judge  without  a  jurj 
(unless  a  jury  can  be  had  under  11.  S.  0.  c.  40,  s.  99);  and  a  notict 
of  jury  given  in  such  a  case  is  irregular  and  will  be  struck  out  01 
motion.  (See  Gowanlock  v.  Mann,  9  Pr.  R.  270,  an  action  for  rectifi 
cation  of  a  lease  ;  Thurlow  v.  Beck,  9  Pr.  R.  268,  an  action  to  se 
aside  a  conveyance.  See  also  Uail  v.  Wkelpton,  45  L.  T.  39  ;  21 
W.  R  799). 

In  all  other  actions,  viz.,  those  which  might  have  been  brought  ii 
the  Queen's  Bench  or  Common  Pleas,  (including  those  which  uude 
R.  S.  0.  c.  49.  s.  4,  as  being  for  purely  money  demands,  might  hav< 
been  brought  in  a  Court  of  Law,  though  the  right  to  recover  was  ai 
equitable  one),  the  provisions  of  R.  S.  0.  c.  50,  ss.  252-258,  (infra 
will  apply,  i.  e.,  (except  in  certain  kinds  of  actions  mentioned  ii 
s.  252)  either  party,  upon  giving  notice,  has  a  prima  facie  right  to  . 
trial  by  jury,  subject  to  the  discretion  vested  in  a  Judge  in  Chamber, 
or  the  Judge  at  the  trial,  to  direct  otherwise.  (See  note  to  sec.  25. 
infra}. 

In  Ontario  where  an  action  brought  in  the  Chancery  Division  i 
proper  to  be  tried  by  a  jury,  and  sittings  separate  from  the  Assize 
have  been,  under  Rule  263,  appointed  for  cases  in  the  Chancer 
Division,  the  action  must  be  transferred  to  a  Common  Law  Divisio; 
in  order  that  the  case  may  be  entered  at  the  Assizes,  where  a  jur 
can  be  called.  Where  the  defendant  in  an  action  in  the  Chancer 
Division  gives  a  jury  notice,  it  is  therefore  incumbent  upon  th 
plaintiff  to  move  to  have  the  case  transferred,  or,  if  there  is  groun* 
for  having  the  case  tried  without  a  jury,  to  have  the  jury  notic 
struck  out 

Where  the  plaintiff  desires  a  jury  trial  he  should  not  bring  hi 
action  in  the  Chancery  Division,  for  if  the  defendant  objects  he  ma 
not  be  allowed  to  transfer  his  action  to  obtain  a  jury  (  Vermilyed  ^ 
Guthrie,  9  Pr.  R.  267). 

Where  a  case  had  been  transferred  to  a  Common  Law  Divisio 
and  the  jury  disagreed,  a  motion  was  made  to  dispense  with  a  jury  : 
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a  jury  would  be  likely  to  disagree  again,  but  it  was  held  that  the  case  •     Sec-  45- 
n  transferred,  as  proper  for  a  trial  by  jury,  it  should  be  so  Mod*-*  of 
subject  to  the  directions  of  the  Judge  at  the  trial  (Bank  of  B.  tnal- 
v.  £,/(///,  3  C.  L.  T.  499,  see.  19  C.  L.  J.  158). 
•  rder  for  trial  by  jury  under  the  provisions  of  the  Chancery 
1  '.   c.   40.  8."  99,  'can  only  be  made  by  the   Court.     Thj 
:  in  Chambers  has  no  jurisdiction  to  entertain  such  an  appli- 
•i  (Tlnirlnn-  v.  Beck,  9  Pr.  R.  '268). 

following  sections  of  the  Common   Law  Procedure  Act  R.  S. 
>(>,  shew  ''the  mode  of  trial  now  provided  by  law  in  actions 
(  Vuirts  of  Queen's  Bench  and  Common  Pleas." 
•••_'">'_'.    In  actions  of  libel,  slander,  criminal  conversation,  seduc- 
tion, malicious  arrest,  malicious  prosecution  and  false  imprisonment, 
s  tio  ns  which  might  heretofore  have  been  tried  by  a  jury,  shall 
1  by  a  jury,  unless  the  parties  in  person  or  by  their  attorneys 
or  counsel,  waive  such  trial. 

53.  All  other  issues  of  fact  in  any  civil  action,  when  brought 

in  either  of  the  Superior  Courts,  or  in  any  of  the  County  Courts, 

and  the  assessment  or  enquiry  of  damages  in  every  such  action,  may 

-  abject  to  the  provisions  of  the  255th  section)  in  the  absence  of 

.otice  as  in  subsection  two  of  this  section  mentioned,  shall  be 

.  tried  and  assessed  by  a  Judge  of  the  said  Courts  without  the 

•ntion  of  a  jury. 

I  f  any  one  or  more  of  the  parties  desires   such  issue  to  be 
or  damages  to  be  assessed  or  enquired  of  by  a  jury,  he  shall 
give  notice  to  the  Court  in  which  such  action  is  pending,  and  to  the 
re  party  by  riling  with  his  last  pleading  and   serving  on  the 
ce  party  a  notice  in  writing  to  the  effect  following,  that  is  to 
say: — "The  Plaintiff  (or  one  or  more  of  them  or  the  Defendant,  or 
»/  t/i<- /a  as  the  case  may  be]  requires  that  the  issues  in 
aise  be  tried  (or  the  damages  assessed)  by  a  jury,"  and  a  copy 
h  notice  shall  be  attached  to  the  record. 

A  jury  notice  in  an  interpleader  matter  is  served  by  the  plaintiff 
-ue  or  by  the  defendant  within  four  days  after  the  delivery 
of  the  issue  (R.  S.  O.,  c.  54,  s.  4). 

ing  a  jury  notice  with  notice  of  trial  instead  of  with  the  issue 
is  an  irregularity  which  may  be  waived  by  not  being  moved  against 

Lemon,  17  C.  L.  J.  430  ;  1  C.  L.  T.  698). 

1     Wherever  any  one  or  more  of  the  parties  to  any  such  action 
_iven  such  notice  requiring  a  jury  as  hereinbefore  provided, 
iiall  be  carried  down  to  trial  in  the  same  manner  and  with 
the  like  effect  as  if  section  two  hundred  and  fifty-three  had  not  been 
and  (subject  to  the  provisions   of  section  two  hundred  and 
••e)  the  issues  of  fact  therein  shall  be  tried  and  determined  or 
•d  by  the  unanimous  verdict  of  twelve   jurors  duly  sworn  for 
the  trial  of  such  issues  or  for  the  assessment  of  such  damages. 

The  parties  present  at  the  trial  may  consent  that  the  said 

shall  be  waived  and  the  case  tried  and  damages  assessed  by 

ad  may  indorse  a    memorandum  of  sueh   consent  upon 

aid  thereupon  the  Judge  shall  proceed  to  the  trial  of 

•  r  assessment  of  the  damages  without  the  intervention  of 

Notwithstanding    anything    in    the    two   next   preceding  it.  h 
us  contained,  the  .Judge  presiding  at  the   trial  may  in  his  dis-  >s-  '- 
a  direct  that  any  such  action   shall  be  tried  or   the  damages 
assessed  by  a  jury  ;  and  upon  application  to  the  Court  in  which  the 
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Sec.  45-     action  is  pending,  or  to  a  Judge   thereof,  by  an  order  made  before 
Modes  of      the  trial,  or  by  the  direction  of  the  Judge  presiding  at  the  trial,  the 
issues  may  be  tried  and  damages  assessed  without  the  intervention 
of  a  jury." 

This  section  places  the  matter  in  the  discretion  of  the  Judge  in 
much  the  same  way  as  under  the  English  Order  36,  Rule  26,  that 
is,  the  Judge  must  be  satisfied  that  sufficient  reasons  exist  to  deprive 
the  party  claiming  a  jury  of  his  prima  facie  right.  The  onus  of 
establishing  this  is  on  the  other  side,  if  an  application  is  made  before 
trial,  and  if  the  case  can  be  equally  well  tried  by  either  mode,  then, 
if  either  party  desires  it,  the  case  should  go  to  a  jury  (Bank  of  B. 
N.  A.  v.  Eddy,  9,  Pr.  R.  470.  See  also  Clark  v.  Skipper,  21  Ch.  D. 
134). 

Semblt,  mere  complexity  of  facts  would  not  alone  be  sufficient 
reason  for  dispensing  with  a  jury  in  a  Common  Law  action  (Bank  oj 
B.  N.  A.  v.  Eddy,  9  Pr.  R.  468). 

Under  ordinary  circumstances  an  action  for  infringement  of  a 
patent  should  not  be  tried  by  a  jury  (  Vermilyea  v.  Guthrie,  9  Pr. 
R.  267). 

"257.  Where  in  any  action  equitable  issues  are  raised  by  the 
pleadings  or  defence,  they  shall  be  heard  and  tried,  and  the  assess- 
ment or  inquiry  of  damages,  if  any,  incidental  thereto,  shall  be 
assessed  and  inquired  of  by  the  Court  or  a  Judge  without  the 
intervention  of  a  jury  ;  but  it  shall  be  competent  for  the  Court  01 
Judge,  upon  the  application  of  either  party,  supported  by  sufficienl 
reasons,  to  order  such  issues  to  be  tried  or  damages  assessed  by  E 
jury. 

This  section  was  formerly  held  to  apply  to  an  action  of  ejectment 
where  equitable  issues  are  raised,  and  no  doubt  under  the  Judicature 
Act  the  rule  will  be  the  same  (Bryan  v.  Mitchell,  8  Pr.  R.  302). 

' '  258.  Where  in  any  action  or  other  proceeding  at  law  both  lega 
and  equitable  issues  are  raised,  such  issues  shall  be  tried  at  the  sain* 
time  unless  the  Court  or  a  Judge  thereof,  or  the  Judge  presiding  a' 
the  trial,  otherwise  directs. 

"259.  The  Court  or  Judge  at  the  trial  of  any  cause  may,  whei 
deemed  right  for  the  purposes  of  justice,  order  an  adjournment  fo 
such  time  and  subject  to  such  terms  and  conditions,  as  to  costs  an< 
otherwise,  as  it  or  he  thinks  fit. 

' '  260.  The  Judge  at  any  trial  shall  at  the  request  of  either  part] 
cause  the  witnesses  to  be  removed  from  the  Court  during  such  trial 
and  also  the  parties  to  the  suit  tendering  themselves  as  witnesses 
if  in  the  discretion  of  the  Judge  it  is  deemed  necessary  ;  or  he  ma? 
instead  require  the  party  intending  to  give  evidence  for  himself  t< 
be  examined  before  his  other  witnesses  ;  and  any  such  witness  wh< 
returns  to  the  Court  without  leave  shall  be  liable  to  be  punished  ii 
such  manner  as  to  the  said  Judge  may  seem  proper ;  and  the  sai> 
Judge  may  in  his  discretion  exclude  the  testimony  of  any  witnes 
who  returns  to  the  Court  without  leave  of  the  Judge. 

See  Sievewrightv.  Sievewright,  8  Pr.  R.  81. 

"  261.  Upon  the  trial  of  any  cause,  the  addresses  to  the  jury  shal 
be  regulated  as  follows  : — the  party  who  begins,  or  his  counsel,  ii 
the  event  of  his  opponent  not  announcing  at  the  close  of  the  case  o 
the  party  who  begins,  his  intention  to  adduce  evidence,  shall  be  al 
lowed  to  address  the  jury  a  second  time  at  the  close  of  such  case,  fo 
the  purpose  of  summing  up  the  evidence  ;  and  the  party  on  th 
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other  side,  or  his  counsel,  shall  then  be  allowed  to  open  his  case,  Sec-  45. 
and  also  to  sum  up  the  evidence  (if  any),  and  the  right  to  reply  shall  Modes  of 
be  the  same  as  at  present. 

62.    \Vhere  upon  the  trial  of  any  action  at  Nisi  Prius,  or  in  a     Sec-  46- 
County  Court,  any  question  of  fact  or  of  law  arises  for  the  deter- 
mination of  the  presiding  Judge,  he  may  of  his  own  motion  or  by 

it  of    parties,  reserve  the  giving  of  his  final  decision  on  the 

>n  so  raised  to  a  future  day,  and  his  decision  whenever  given 
shall  be  considered  as  if  given  at  the  time  of  the  trial. 

3.  I'  pon  any  trial  by  a  jury,  where  the  Court  or  the  pre- 
siding Judge  otherwise  directs,  it  shall  not  be  lawful  for  such  jury 
to  give  a  general  verdict,  and  it  shall  be  the  duty  of  such  jury  to 
give  a  special  verdict  if  the  Court  or  presiding  Judge  so  directs  ; 
and  unless  the  Court  or  presiding  Judge  otherwise  directs,  the  jury 

ve  either  a  general  or  a  special  verdict  ;  but  this  section  shall 
•-I'ly  to  actions  of  libel." 


"  'JtU.  Upon  a  trial  by  jury,  in  any  case  except  an  action  for 
libel,  slander,  criminal  conversation,  seduction,  malicious  arrest, 
malicious  prosecution,  and  false  imprisonment,  the  Judge,  instead  of 
diivctmi:  the  jury  to  give  either  a  general  or  a  special  verdict,  may 
direct  the  jury  to  answer  any  questions  of  fact  stated  to  them  by 
the  Judge  for  the  purpose  ;  and  in  such  case  the  jury  shall  answer 
such  questions  and  shall  not  give  any  verdict  ;  and  on  the  finding  of 
the  jury  upon  the  questions  which  they  answer,  the  Judge  shall 
enter  the  verdict  ;  and  the  verdict  so  entered,  unless  moved 
against,  shall  stand  and  be  effectual  as  if  the  same  had  been  the 
verdict  of  the  jury. 

See  (  '.fniJ  \.  McLaren,  8  Ont    App%  564. 

5.    In  all  actions  where  the  plaintiff  recovers  a  sum  of  money, 
the  amount  to  \diich  he  is  entitled  may  be  awarded  to  him  by  the 
judgment  generally,  without  any  distinction  being  therein  made  as 
;iether  such  sum  is  recovered  by  way  of  a  debt  or  damages." 


46.  As  often  in  every  year  as  the  due  despatch 

.     J   J  .  ,  trial  of  non- 

busmess  and  the  public  convenience  may  require,  there  jury  cases. 
shall  be  sittings  at  every  county  town,  for  the  trial  of 
•s  and  issues,  whether  legal  or  equitable,  which 
arc  to  be  heard  and  determined  by  a  Judge  without  a 
jury,  and  in  case  such  sittings  are  appointed  at  any 
county  town  for  the  same  time  and  before  the  same 
Judge  as  jury  cases,  separate  lists  shall  be  made  of 
the  jury  and  non-jury  cases,  and  the  jury  cases  shall 
first  be  disposed  of,  unless  where  the  Judge  shall  see 
fit,  for  some  special  reason,  to  direct  otherwise.  This 
section  is  subject  to  section  255  of  the  Common  Law 
Procedure  Act.  (&f  R.  S.  O.  c.  40,  ss.  23-27  ;  c.  41, 
ss.  1-12  ;  c.  49,  s.  3  ;  c.  50,  s.  249.) 


•J.'Mth  section  of  the  C.  L.  P.  Act  is  set  forth  in  the  note  to 
a   r>  of  this  Act.     It  gives  a  discretion  to  a  presiding  Judge  to 
direct  a  trial  by  a  jury  ;  and  to  the  Court  or  Judge  in  certain  other 
to  direct  a  trial  without  a  jury. 
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Sec-  4=6.         The  statutory  enactments  with  reference  to  the  holding  of  Courts 
Assizes.        of  Assize  and  Nisi  Prius  are  contained  in  R.  S.  O.  c.  41,  ss.  1  and  3 

set  out  in  the  note  to  sec.  85. 
Sec.  47. 

REFERENCES  TO  REFEREES. 

-  JwfVct.  Equitable  jurisdiction  being  given  to  all  the  Divisions  of  the  High 
Court,  the  following  sections  are  intended  to  give  to  all  the  Divi- 
sions, certain  powers  of  reference  similar  to  those  formerly  possessed 
by.  the  Court  of  Chancery,  and  necessary  in  certain  classes  of  cases 
in  that  Court. 

The  47th  section  gives  the  power  of  referring,  not  the  action,  but 
any  questions  arising  therein,  to  the  proper  officer,  or  to  an  official 
referee,  or  to  any  other  person  (if  the  parties  so  agree),  for  inquiry 
and  report ;  and  the  report  is  not  final,  but,  on  motion  for  judgment 
thereon,  may  be  adopted  wholly  or  partially  by  the  Court,  as  in  the 
case  of  a  report  in  Chancery  by  a  Master. 

The  Common  Law  Courts  had,  previous  to  the  Judicature  Act, 
power  only  under  R.  S.  O,,  c.  49,  s.  2o,  to  refer  matters  in  a  cause 
for  report.  Sec.  47  gives  to  the  Chancery  Division  a  new  tri- 
bunal, that  is  to  say,  instead  of  referring  certain  questions  to  a 
Master  for  report,  the  Court  may  refer  questions  to  an  Official  tte- 
feree — an  officer  newly  appointed  with  limited  duties  and  also  de- 
fined powers.  Sec.  47  therefore  gives  to  that  Division  a  new  tri- 
bunal in  addition  to  the  Master's  office  ;  but  it  gives  to  the  Common 
Law  Divisions  a  new  power  as  well  as  a  new  tribunal  (Longmn/i  v. 
East,  3  C.  P.  D.,  142,  153). 

Sec.  48  gives  powers  to  both  the  Chancery  Division  and  the  Com- 
mon Law  Divisions  which  none  of  them  possessed  before,  It  gives 
authority  to  refer  (without  as  well  as  with  consent)  to  the  proper 
officer  any  question  or  issue  of  fact,  or  any  question  of  account, 
requiring  a  prolonged  examination  of  documents  or  accounts,  or  a 
scientific  or  local  investigation,  which  cannot  conveniently  be  made 
before  a  jury  or  conducted  by  the  Court  itself  directly,  not  merely 
for  report  but  for  trial  (Longman  v.  East,  sup.  153). 

A  full  explanation  of  these  sections  will  be  found  in  Longii/n/i  v. 
East  (sup.),  quoted  very  fully,  with  approval,  in  Cuniminy  \.  /,,/»•, 
2  Out.,  499. 

The  former  powers  of  the  Court  of  Chancery  to  refer  to  a  Master 
is  not  interfered  with  (Long/nan  v.  East  and  CuninuiKj  v.  Low, 
sup.  Slack  v.  Midland,  16  Ch.,  D.  81,  29  W.  R.,  302),  and 
the  former  practice  as  to  arbitration  is  unaffected  by  the  Judicature 
Act(Cruikshankv.  Floating  Swimming  Baths  C*o.,  1  C.  P.  D.,2HO; 
Longman  v.  East,  sup..  ;  Lloyd  v.  Lewis,  2  Ex.  D.,  7  ;  Cuinti/i/n/ 
v.  Low,  2  Ont.,  499),  but  each  Division  of  the  High  Court  now 
possesses  the  jurisdiction  formerly  possessed  by  any  of  the  Courts 
consolidated  in  the  High  Court,  (Sees.  3  and  9). 

Befereesaud  47.  (Subject  to  any  Rules  of  Court  and  to  such 
01S'  right  as  may  exist  to  have  particular  cases  submitted 
to  the  verdict  of  a  jury)  (<i)  any  question  arising  in 
any  cause  or  matter  (other  than  a  criminal  proceed- 
ing by  the  Crown)  before  the  High  Court  of  Justice 
or  before  the  Court  of  Appeal,  may  be  referred,  by 
the  Court  or  by  any  Divisional  Court  or  Judge  before 
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\vhom  such  cause  or  matter  may  be  pending,  for  in-  ^^ 
quiry  and  report  tq^a  Judge  of  a  County  Court,  or  to 
an  official  referee,  or  to  any  other  person  agreed  on 
by  the  parties  ;  and  the  report  of  such  referee  may 
be  adopted  wholly  or  partially  by  the  Court,  and  may 
(if  so  adopted)  be  enforced  as  a  judgment  by  the 
Court.  (See  Jud.  Act  of  1873,  s.  56  ;  R.  S.  O.  c.  50, 
^9.  J95>  197- 

The  High  Court,  [or  any  Divisional  Court  or 
Judge  as  aforesaid],  or  the  Court  of  Appeal,  may 
also,  in  any  such  cause  or  matter  as  aforesaid  in 
which  it  may  think  it  expedient  so  to  do,  call  in 
the  aid  of  one  or  more  assessors  specially  quali- 
fied, and  try  and  hear  such  cause  or  matter 
wholly  or  partially  with  the  assistance  of  such 
assessors.  The  remuneration,  if  any,  to  be  paid 
to  such  referees  or  assessors  shall  be  determined 
by  the  Court.  (See  Jud.  Act  of  1873,  s.  56,  sec- 
ond part;  G.  O.  Chy.,  No.  541.) 

-•ction  56  of  the  English  Act  the  reference  is  to  any  official 
••'.•ial  referee,  instead  of  being  as  in  the  Ontario  Act  to  a  Judge 
of  the  County  Court  or  to  an  Official  Referee  or  to  any  other  per- 
son agreed  on  by  the  parties.  With  respect  to  matters  embraced  in 
sub-sec.  '2  the  words  "  or  any  Divisional  Court  or  Judge  aforesaid"  are 
not  in  the  English  Act. 

< »  who  are  Official  Referees  see  section  63.     See  also  Rule  244,. 
which  provides  further  for  references  to  take  accounts  or  make  inqui- 
-  at  any  stage  of  proceedings. 

fuj  For  such  cases  see  R.  S.  O.,  c.  50,  s.  252,  ante  p.   61,  and  notes 
•  •c.  -!5  of  Jud.  Act. 

The  jurisdiction  of  the  Referee  under  this   section  is  limited  to 
<%  inquiry  and  report."     Lnder  the  concluding  clause  of  section  47, 

•  airt  may  accept  the  report  wholly  or  partially,  or,  if  dissatis- 
fied  with   the    principle    upon    which    the  Keferee  has   proceeded, 

•mit.  to  him  for  amendment  (Dunkirk  Colliery  Co.  v.  Lever,  9 

1  ,  'JO.)    It  was  there  held  also  that  though  the  Court  might 

this  section   adopt  the  report,  wholly   or  partially,  it  could 

ier  or  vary   the  report  any  more  than  it  could  alter  or  vary 

.  rdiet   of  a  jury  as  to  the  amount  of  the  damages,  and  the 

ditVered  as  to  whether  the  Court  might  disregard  the  report 

:iU    in    principle   and   itself  consider  the  evidence  upon  which 

'ounded.     Subsequently  the  Rule  corresponding  to  Ont.  Rule 

.;nd(.-r  which  the  Court  may  itself  decide  the  ques- 

•  ferred  to  a  Keferee,  on  the  evidence  taken  before  him  or  with 
additional  evidence.     (See  also  Re  Brook,  29  W.  R.,  821.) 

1  'nder  this  section   all  that  can  be  referred  is  a  question  or  ques-  What  may 
.  the  action.  The  whole  action,  facts  and  law,  cannot  be  referred  lu'  referred. 

:t  C.   P.   D.    142  ;  Ijr<iyint(>n  v.    Ynt<-*,  W.   N. 
1880,   150).     The  Referee  is  not  to  dispose  of  the  action,  but  to 
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Sec.  47. 
sab-s.  2. 


Form  of 
Order. 


Report. 


Procedure 
to  enforce. 


determine  facts  and  report  them  ;  to  find  the  materials  upon  which 
the  Court  is  to  act.  (Longman  v.  East,  sup  ;  Gumming s  v.  Low,  2 
Ont. ,  50 1 ) .  A  question  of  liability,  upon  which  the  right  to  an  account 
depends  should  be  tried  in  the  usual  way  (  Ward  v.  If  all,  W .  X., 
1880,  69  per.  Cotton,  L.  J.,  Clow  v.  Harper,  3  Ex.  D.  198),  more 
especially  if  it  be  a  proper  question  for  a  jury  ( Young  v.  Prittie,  Globe, 
19  April,  1882).  Where  a  question  is  directly  raised  by  the  plead- 
ings, and  is  distinctly  presented  to  the  Court  for  its  decision,  and 
evidence  has  been  taken  upon  it,  it  should  not  be  referred  but 
should  be  disposed  of  by  the  Court  (International  Bridge  Co.  v. 
Canada  Southern  Ry.  Co.,  1  Ont.  App.  226  ;  Smith  v.  Armitage,  24 
Ch.  D.  727). 

A  form  of  order  of  reference  under  this  section  is  given  in  the 
App.  No.  130.  It  should  express  on  its  face  that  it  is  an  order  under 
this  section  for  reference  and  report  (Gumming  v.  Low,  2  Ont.,  505). 
A  difficulty  has  been  felt  about  reserving  further  consideration,  but 
if  that  can  not  be  done  directly,  the  same  object  can  where  neces- 
sary be  effected  by  making  an  interlocutory  order  of  reference,  and 
adjourning  the  further  trial  of  the  action  till  after  the  report  shall 
be  made  (see  re  Brook,  W.  N.,  1880,  187  ;  orr  fur.  con.  29  W.  R., 
821  ;  45,  L.  T.  172,  17  C.  L.  J.  391)  ;  or  though  the  judgment  for  the 
taking  of  accounts  may  be  a  final  decree,  a  motion  for  judgment  in 
the  nature  of  a  judgment  on  further  directions  may  be  made 
(  Walker  v.  Bunkell,  22  Ch.  D.  722). 

The  Referee  under  this  section  must  make  a  report  to  the  Court, 
(Cruikshank  v.  Floating  Swimming  Bath  Co.,  1  C.  P.  L>.  260).  The 
report  must  contain  the  materials  on  which  the  Court  is  to  act 
(Longman  v.  East,  3  C.  P.  D.  149),  with  such  facts  and  particulars 
as  may  be  necessary  in  each  case,  to  shew  on  what  the  report  is 
based,  e.  g.  where  damages  have  been  assessed,  the  principle  upon 
which  the  assessment  has  been  made  (Mayor  of  Birmingham  v. 
Allen,  W.  N,  1877,  190) ;  where  accounts  have  been  taken,  not 
merely  the  result  of  them,  but  also  which  items  have  been  allowed, 
and  which  disallowed  should  be  made  to  appear  by  the  report 
(Barrard  v.  Galisher,  W.  JS'.  1882,  11 ;  30  W.  R.  321  ;  45  L.  T.  793; 
51  L.  J.  Chy.  223;  18  C.  L.  J.  180;  2  Ont.  165).  The  evidence 
should  not  be  stated  (Longman  v.  East,  sup.,  see  also  Sovereign  v. 
Sovereign,  15  (lr.  559),  nor  the  reasons  for  any  findings  (Dunkirk 
Colliery  v.  Lever,  9  Ch.  D.  20),  though  the  Referee  may  doubtless 
be  specially  directed  to  do  so  where  necessary  (See  McCargar 
v.  McKinnon,  15  (ir.  361). 

Rules  276  and  278  provide  for  the  mode  of  procedure  by  Referees. 
Rule  280  provides  for  the  submission  by  the  Referee,  in  his  report,  of 
questions  for  the  decision  of  the  Court. 

A  report  under  this  section  requires  to  be  adopted  by  the  Court 
(See  Guardians  of  Mansfield  v.  Wright,  per  Jessel  M.  R.,  9  Q. 
B.  D.,  p.  686  ;  Miller  v.  Pilling,  9  Q.  B.  D.  738).  Judgment  cannot 
be  signed  upon  it  without  a  motion  for  judgment,  which  is  similar 
to  the  former  motion  for  decree  on  further  directions,  except  that 
the  Court  is  not  bound  to  adopt  the  report  (see  concluding  clause 
and  note  thereon  supra  Sec.  47,  and  Miller  v.  Pilling,  9  Q.  B.  D. 
738).  For  this  purpose,  as  no  period  is  limited  for  moving  against 
the  report  or  for  its  confirmation,  the  report  may  be  taken  to  thf 
Court  at  once  without  waiting  for  any  lapse  of  time,  and  also  with- 
out any  motion  to  confirm  it  (Deacon  v.  Dolby,  W.  N.  1882,  8  ;  3( 
W.  R.  317;  51  L.  J.  Chy.  248;  18  C.  L.  J.  180;  Walker  v 
Bunkell  and  Rurrard  v.  Galisher,  supra}. 
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An  -satisfied  with  the  report  may  move  to  set  it  aside  or     Sec.  47- 

'•/•//  \-.  L-'vr,  9  Oh.  D.  23),  at  any  time  before     "uh-s.  -2. 
or  up<m  tlit.-  return   of   any  motion   for   judgment   based   upon   it     q       . 
(Burrurd  v.    Calisher,    \V.'  X.    1SS-J.   •_>•.);    30    \V.    11.    54(1;  46    L. 

II;   IS  ('.    L.  J.   261);  Re  Brook,   Siike*  v.    Brook,   29   W.    R.  Procedure 
S-.M  :    4.-.    1,  T.  172;  17   C.  L.  J.   Wl  ;    Walker  v.   BunkfH,  22   Ch.  ^  vary 
22;    but  see  Hamilton  v.    T^m/,   9    Pr.   R.    448,    where  then'port- 
practice  in  case  of  a  Master's  report  was  followed  without  objection). 
uiys    notice    of  such   motion   is   sufficient   (Re    Brook    sup}. 
In    Kiigland  a  motion    raising    objections   to  the  report  is   gene- 
rally begun   by  summons,    but  adjourned   as   a   matter   of   course 
»urt  to  be  heard  with  the  further  consideration  of  the  case. 
-  an^rn  and  Rt-  Era/is,  Owen  v.   Evan*,  W.  N.  1882,  37).     In 
Ontario  probably  the  motion  will  be  made  before  a  single  judge  in 
(see  dimming   v.    Low,   2  Ont.   505).     As  to  the  power  of 
•  art  on  such  a  motion,  see  notes  to  this  section,  supra  and  to 
i9. 

43.  In  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  before  the  said  High  Court, 
(i)  in  \vhich  all  parties  interested  who  are  under  no 
disability  consent  thereto,  and  also  (2)  without  such 
consent  in  any  such  cause  or  matter  requiring  any 
prolonged  examination  of  documents  or  accounts,  or 
any  scientific  or  local  investigation  which  cannot,  in 
the  opinion  of  the  Court  or  a  Judge  conveniently  be 
made  before  a  jury,  or  conducted  by  the  Court  or 
Judge  directly, — -the  Court  or  a  Judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order 
any  question  or  issue  of  fact,  or  any  question  of  ac- 
count arising  in  the  cause  or  matter,  to  be  tried  either 
before  a  Judge  of  a  County  Court,  or  before  an  official 
referee,  or  (if  the  parties  so  agree)  before  a  special 
referee.  (See  Jud  Act  of  1873,  s.  57,  first  part). 

All  such  trials  before  referees  shall  be  conducted 

;ch    manner   as    may  be   prescribed    by  Rules  of 

Court,  and  subject  thereto  in  such  manner  as  the  Court 

or  Judge  ordering  the  same  shall   direct.     (Jud.  Act 

of  1873,  s.  57,  second  part). 

>r'  the  expression   "the   Court  or  Judge  directly,"  the 

Mon  .~>7  has  the-  words  "  the  Court  through  its  other  ordi- 

!>y  a  recent   change    in  the  practice  of  the  Court 

in    Knifland  references    had    ceased  to  be   made  to  a 

.  and  \vere  conducted  by  a  Chief  ( 'lerk  under  the  direction 

ye.     That  change  had  not  bren  followed  in  this  Province. 

Kudish  Art  does  not  provide  for  a  reference  to  or  trial  before 
••irt  -Judge. 

>••  of  this  section  see  prefatory  note  to  sec.  47. 
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Sec  48-         Under  this  section,  the  Court,  or  a  Judge  at  Nisi  Prius  (Hoch  v. 

What  may  Boor>  Wt  K-  18?°>  93  5  43'  L>  T-  425  '  49  L'  J-  Q-  B  665'  may  send> 
be  referred  where  the  parties  have  consented,  not  the  whole  action  (  Longman 
v.  East,  3  C.  P.  D.  142  ;  Brayinton  v.  }'<ite«,  W.  S.  1880,  150),  but 
any  question  or  issue  of  fact  to  an  official  .Referee  for  trial.  Where 
an  order  is  made  without  consent,  the  Court  can  only  send  such  ques- 
tions as  are  brought  within  the  terms  of  the  section,  that  is  any  issue 
requiring  prolonged  examination  of  documents  or  accounts,  etc., 
which  in  the  judicial  opinion  of  the  Judge  caunot  conveniently  be 
made  before  a  jury  or  conducted  by  the  Court  or  Judge  directly, 
(Longman  v.  East,  Hoch  v.  Boor,  sup.)  But  if  a  case  is  once  brought 
within  the  section  by  reason  of  a  prolonged  examination  of  docu- 
ments, etc.  being  involved,  the  Court  may  re^er  not  only  the  questions 
of  account,  but  all  issues  of  fact  in  the  cause,  (  Ward  v.  Pillty,  5  Q. 
.B.  D.  427,  431  ;  Miller  v.  Pilling,  9  Q.  B.  D.  738)  though  the  ques- 
tion in  dispute  does  not  consist  entirely  of  matters  of  account 
(Martin  v.  Fife,  31  VV.  R.  840  ;  49  L.  T.  107  ;  Goodwin  v.  Bidden, 
42  L.  T.  536),  as  where  issues  of  fact  were  so  mixed  up  with  matters 
of  account,  that  they  could  not  practically  be  dissevered  (Lonijutxn 
v.  East,  3  C.  P.  D.  150  ;  Ward  v.  Hall,  W.  K  1880,  69).  It  is  pro- 
bable however,  that  where  there  is  a  substantial  question  of  liability 
upon  which  the  taking  of  accounts  depends,  to  be  determined,  it- 
will  tirst  be  determined  in  the  ordinary  way  (Glow  v.  Harder,  3  Ex. 
D.  198  ;  Ward  v.  Hall,  W.N.  1880,  69). 

"Prolonged"  means  prolonged  if  had  before  a  jury,  not  if  had 
before  a  skilled  accountant  (Ward  v.  Pi/%,  5  Q.  B.  D.,  428)  and, 
the  documents  are  such  as  it  would  be  necessary  to  enquire  into  in 
order  to  leave  the  question  properly  to  the  jury,  not  such  as  require 
examination  to  determine  a  question  of  legal  right  ((Jnuerod  v.  Tod- 
•morden,  S  Q.  B.  D.,  664,  677).  Reading  a  lot  of  letters  is  not  a  pro- 
longed examination  of  documents  (Green'  a  Trustee  v.  Barrett,  W.  N.. 
1875,  204.) 

The  expression  "question  of  account"  will  receive  a  large  con- 
struction (Re  Leigh,  3  Ch.  D.  ,  292)  ;  and  any  question  of  account 
which  may  be  compulsorily  referred  under  the  C.  L.  P.  Act  Ue< 
sees.  189  and  195,  post  pp.  71,  75)  may  be  compulsorily  ret'erm 
under  this  section.  (  Ward  v.  Pilley,  5  Q.  B.  D.,  427.) 

In  a  case  involving  critical  knowledge  of  pictures  the  Com 
Appeal  refused  to  send  the  case  for  trial  before  a  special  Refere< 
against  defendant's  will,  as  the  fortune  and  character  of  the  de 
fendant  were  involved,  and  he  was  entitled  to  have  the  matters  o 
fraud  charged  tried  in  a  public  Court.  (L^'/gh  v.  Brook*.  • 
Ch.  D.,  592).  But  even  where  there  are  questions  of  fraud  theiv  i> 
no  inherent  right  to  a  trial  by  jury,  and  in  such  a  case  if  the  issue: 
involve  a  prolonged  examination  of  documents  or  accounts  the;. 
may  be  compulsorily  referred  (Hoch  v.  Boor,  W.  N.,  1880,  93  ;  48 
L.  T.  425  ;  Sacker  v.  Rayozme  <l-  Co.,  44  L.  T.,  308). 

A  question  of  damages  consisting  of  various  items  in  an  actioi 
for  injuries  caused  to  a  vessel  by  defendant's  negligence  (  L'w 
tL-o.  Co.  v.  London  Navigation,  W.  X.,  1875,  203)  issues  of  fact  in 


patent  case  requiring  "  scientific  investigation,"  (Saxby  \. 
Waggon  Co.,  W.  N.,  1880,  28)  and  damages  in  an  action  for  specili 
performance  (Stafford^.  Coxon,  W.  IS.,  1877,  138)  were  ordered  t 
be  assessed  by  a  referee. 

An  order  made  under  this  section  by  a  Judge  in  his  discretion  i 
appealable  (Ormerod  v.  Todmorden,  <fcc.,  8  Q.  B.  D.,  664;  Hoch  \ 
Boor,  W.  N.,  1880,  93  ;  43  L.  T.,  425.)  But  as  a  rule  the  Cour 
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of  Appeal  is  disinclined  to  interfere   with   the   exercise  of  a  discre-  Seca-  48,  49. 

,  v.  Glnnwtrr  Wn<won  Co.,  W.  N.  1880,  28). 


rui  of  order  is  giveii  in  the  App.  No.  131.  It  should  as  inti-  Order. 
:  in  Longman  v.  &i*t  (3  C.  P.  D.  163),  point  out  that  it  is  an 
order  under  this  section  for  issues  to  be  tried,  and  should  stata 
whether  all  the  issues  are  to  he  tried,  or,  if  only  certain  issues,  it 
should  state  by  some  sufficient  description  what  those  issues  are 
(Cuiit/ni/itj  v.  IsDici,  "2  Ont.  505). 

Rules  27»>-27s  regulate  the  procedure  on  a  trial  before  a  Referee. 
Rule  2SO  provides  for  the  submission  of  questions  to  the  Court  by 
feree  before  the  e  mjlu^ion  of  the  trial  before  him,  or  by  his 

The  report  of  a    Ueferee  under  this  section  should  state  his  con-  Report. 
elusions  upou  the  issues  referred,  and  he  is  not  bound  to  give  reasons 
for  his  findings  (^flllcr  v.   Pillimj.  9  <,).   B.   D.  736;  see  also  Long- 
/:*.'-'.  :•>  ('.  ['.  I).  I")"))       Under  iUile  '281  the  Court  has  power 
iin  any  "XTilanxfcion  or  reasons  as  to  the  principles  upon  which 
•feree  has  rested  his  conclusions  (Ih). 

For  an  example  of  scientific  or  local  investigation  by  a  Referee,  see 
Broiler  v.  Sain.inl.  '2  Oh.   D.  692. 

The  report  of  a  Referee  under  this  section  is  by  sec.  49,  equiva- 
•  the  verdict  of  a  jury.     It  does  not  require  any  conlirmation 
or  adoption,  but  unless  moved  against  is  final. 

An  Htficial  Referee  has,  however,  no  power  to  order  judgment  to  Judgment. 

•••red    \Lnngnuin    v.  East,  3  C.  P.  D.  142).     The  report  must 

be   brought   before  the  Court  on  motion  for  judgment,  when  the 

will  give  judgment  as  formerly  in    Chancery  upon  the  report 

•r    (Longman    v.    E<i*t,    sup.  •  Deacon  v.  Dolby,   W.  N., 

1883,  LT)  ;  Mi/kr  v.  Pllihi,,,  9  Q.  B.  D.,  736  ;  Monro  v.  Kendall,  W 

$78,  41  ;    Walk-r  v.  Bunkell,  22    Ch.  D.,  722).      The  motion  is 

to  a  single  Judge  sitting  in  Court  (see  Gumming  v.  Low,  sun.) 

Such  matters  as  that  the  report  is  imperfect  or  in  excess  of  juris- 

lictiun  may  be  urged  in  opposing  a  motion  for  judgment  (Cookr  v. 

wile,  '10  Q.  B.  D.,  336). 

•  >  moving  against  the  report  see  sec.  49. 

H).    In  all  cases  of  a  reference  to  or  trial   by  re-Fowerof 

:s  under  this  Act,  the  referees  shall  be  deemed  to  effectofthew 
be  officers  of  the  Court,  and  shall  have  such  authority  flndings- 
;  for  the  purpose   of  reference  or  trial  as  shall  be  pre- 
scribed by  Rules  of  Court,  or  (subject  to  such  Rules) 
by  the   Court  or   Judge  ordering  such    reference    or 
trial  ;  and  the  report  of  any  referee  upon  any  ques- 
•  f  fact  on  any  such  trial  shall  (unless  set    aside 
by  the  Court)  be  equivalent  to  the  verdict  of  a  jury. 
(Jucl.  Act  of  1873,  s.  58). 

•  he  KnglUh  section. 

last  clause  of  this  section  refers  to  reports  made  on  a  reference 
ll  under  section  48. 

,>orts   his   conclusion   to   the   Court,  and  it  has  the 
•-.nding    «.-il'<-oi  as   the    verdict   of  a  jury.      The  judgment    is, 
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Sees-  49,  50-  however,  to  be  given  by  the  Court  (Miller  v.  Pilliny,  9  Q.  B.  I). ,  p. 
738).  The  concluding  words  of  the  section  merely  deal  with  the 
binding  effect  of  the  Referee's  findings  and  do  not  make  it  necessary 
(notwithstanding  Sullivan  v.  Rivington,  28  W.  R.,  372)  to  move 
against  the  report  by  the  same  mode  of  procedure,  or  within  the 
same  time,  as  in  the  case  of  a  verdict  of  a  jury.  The  proper  course 
is  to  move  upon  notice  under  Rule  406  upon  any  ground  upon  which 
the  verdict  of  a  jury  may  be  set  aside  (Dyke  v.  Cannell,  11  Q.  B.  D., 
180  ;  Miller  v.  Pilling,  9  Q.  B.  D.,  739  ;  Cumming  v.  Low,  2  Ont. 
503  ;  Guardians  of  Mansfield  v.  Wright,  9  Q.  B.  D.,  686),  and 
such  motion  may  be  made  at  any  time  before  judgment  is  moved 
for  by  the  party  in  whose  favour  the  report  is  (Dyke  \.  Can  ml  I, 
11  Q.  B.  D.,  183;  Bedborough  v.  Army  and  Navy  hotel,  28  Sol- 
Jour.  325. )  The  motion  to  set  aside  a  report  must,  in  England, 
be  made  to  the  Divisional  Court  (Cooke  v.  Newcastle,  etc.,  10 
Q.  B.  D.,  332),  but  in  Ontario  the  motion  will  be  before  a  single 
Judge  in  Court,  (see  Rule  471  and  sec.  28),  as  in  the  case  of  a  motion 
for  judgment  on  the  report  (Cumming  v.  Low,  sup.  505  ;  Guardians 
of  Mantsfitld  Union  v.  Wright,  9  Q.  B.  D.,  683  j  Deacon  v.  Dolby,  W. 
K,  1883,  25). 


courtVith       ^^'  With  respect  to  all  such    proceedings  before 
respect  to    referees  and  to  their  reports  the  Court  or  Judge  shall 
be?oredir?s  have,  in  addition  to  any  other  powers,  the  same  or  the 
Referees.      y^Q  powers  as   by  the  Common  Law  Procedure  Act 
and  other  Acts  are  given  to  any  Court  whose  jurisdic- 
tion is  hereby  vested   in  the  said  High   Court  with 
respect  to  references  to  arbitration  and  proceedings 
before  arbitrators  and  their  awards  and  appeals  there- 
from respectively.    (See  Jud.  Act  of  1873,  s.  59;   R.  S. 
O.,  c.  50,  ss.  189-227.) 

REFERENCES  TO  ARBITRATORS. 

The  former  practice  as  to  references  to  Arbitrators  remains  un- 
affected by  and  is  supplementary  to  the  provisions  of  sees.  47-5( 
(see  Cruikshank  v.  Floating  Swimming  Bath  Co.,  1  C.  P.  D.  260,  anc 
per  Brett,  L  J.,  in  Longman  v.  East,  3  C.  P.  D.  153),  and  is  applicable 
in  all  the  Divisions  of  the  High  Court  (see  sees.  3,  9,  and  57). 

Such  references  were  (1)  voluntary  or  (2)  compulsory  under  th< 
C.  L.  P.  Act.  That  Act  contained  also  provisions  applicable  t< 
both  kinds  of  references. 

Voluntary  References. 
These  are  of  two  kinds  (see  Haynes,  Chy.  Pr.  530)  viz.  (1)  Refer 
ences  to  arbitration,  by  consent,  of  controversies  as  to  which  n< 
action  or  suit  is  pending,  but  in  which,  if  the  conditions  of  the  Act 
be  complied  with,  the  submission  may  be  made  a  rule  of  Court,  an< 
the  award  may  be  enforced  under  Imperial  Act  9  Wm.  3,  c.  I 
Russ.  Arb.  5th  Ed.  841,  and  R.  S.  O.  c.  50,  s.  201).  (2)  Reference 
of  actions  by  consent  of  the  parties.  Such  references  have  usually 
taken  one  or  another  of  three  forms  :  The  submission  has  been  o 
the  action  simply  ;  or  of  the  action  and  all  matters  in  difference,  s< 
as  to  refer  all  controversies  though  not  included  in  the  action  ;  or  o 
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tin-  action  and  all  matters   m   ditt'eivuct',  with   power  to  say   what  C.  L.  P.  Act, 
shall  U-  doni'.  so  as  to   enable   the   arbitrator  not  only  to  determine      s.  189. 
or  award  dunrmvs.  as  the  case  may  be,  but  to  direct  the  doing 
a  as  may  !>;•  <K'sirable  (see  notes  to  ss.  19-"),  iMtii. 

Where  nothing  is  said  in  the  submission  as  to  costs,  if  there  is  no  Costs. 

iu  ( 'ourt  thi'  arbitrator  has  no  power  over  them  (Dick  v.  Mil- 

-   .Ir.  I'M),  but  if  there  is  a  cause  in  Court  which  is  referred 

Ler  of  Nisi  I'rius  either  alone  or  with  all  matters  in  difference 

the  arbitrator  has.  nevertheless  implied  authority  to  adjudicate  re- 

14   the   co.sts  of  the  cause,  as  they  are  a  matter  in  difference, 

though  not  of  the  reference  or  award,  and  each  party  must  bear  his 

the  reference,  and  is  liable  for  half  the  costs  of  the 

award   (Firfti  v.   7iV//'//«^1  1  B.  &  C.,  277  ;   Taylor  v.  Lady   Gordon, 

9   Bing.    570;    B<-ll  v.  Benxon,   '2  Ohitt.,  157;  Bulkn  v.  King,  36 

L.    1 

If  the   costs  are  to  abide  the  event,  the  arbitrator  has  no  power 

over  them.      And  if  the  costs  generally,  and  not  merely  the  costs  of 

uise.  are  in  the  arbitrator's  discretion  or  to  abide  the  event, 

this  includes  the  costs  of  the  reference  as  well  as  the  costs  of  the 

action   .Stnitt  v.  /'</</<•/•*.   7  Taunt,  214;    Wood  v.  0' Kelly,  9  East, 

As  to  the  costs  on  compulsory  references  see  note  to  sec.  189. 

•  •  enforcing  awards  made  on  voluntary  references  see  notes  to 
sec.  210. 

Compulsory    References. 

These  are  regulated  by  the  C.    L.    P.  Act  Sees.  189,  et  seq.  which 
are  here  subjoined  : — 

PROVISIONS  Foi;  THE  MORE  EXPEDITIOUS  DETERMINA- 
S   (>F    MATTERS    OF  MERE  ACCOUNT  BY  REFER- 
ENCE TO  REFEREES  OR  ARBITRATORS. 

In  cases  in  the  Superior  Courts. 

[189.  If  at  any  time  after  the  writ  has  issued,  and  before  Summary] 
record  has  been  entered  for  trial,  it  is  upon  the  applica-  reference01" 
»f  cither  party  made  to  appear  to  the  satisfaction  of  the  after  writ 
it  or  a  Judge  that  the  matters  in  dispute  consist  wholly  records"^ 
or  in  part  of  matters  of  mere  account,  which  cannot  con  veni- Jitters  of 
ently  be  tried  in  th«  ordinary  way,  the  Court  or  Judge  may  account 
upon  such    application,   if  it  or  he   thinks   fit,  decide  such 
ber  in  a  .summary  manner,  or  order  such  matter,  either 
wholly  or  in  part,  to  be  referred  to  the  Master  or  any  Local 

'•r  of  the  Court  of  Chancery,  or  to  the  Judge  of  any  • 
County  Court,  or  to  any  Referee  appointed  by  the  parties 
who  consents  in  writing  to  accept  such  reference,  upon  such 
tenon  ;ts  to  costs  and  otherwise  as  such  Court  or  Jutl-n 
thinks  reasonable;  and  the  decision  or  order  of  such  Court 
or  Judif.  so  soon  as  ^iw.n  or  mad*-,  or  the  report  or  certi- 
ficate of  such  Master,  County  Judge  or  other  Referee,  when 
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0.  L.  P.  Act,  confirmed  as  hereinafter  provided,  may  be  enforced  by  the 
8  189'      same  process  as  the  finding  of  a  jury    upon    the    matter 
referred.     39  V.  c.  28,  s.  1.] 

Taken  from  Imp.  Act  17  and  18  Viet.  c.  125,  s.  3. 

The  reference  in  a  country  case,  if  to  a  judge,  should  be  to  the 
judge  of  the  county  where  the  case  is  to  be  tried  (Me Edward  v. 
McEdward,  3  U.  C.  L.  J.  75),  but  it  may  be  to  an  officer  of  the 
proper  Court  at  Toronto  (Biyelow  v.  Cleverdon,  6  Pr.  R.  3). 

A  reference  under  this  section  is  proper  where  the  the  case  consists 
of  simple  items  of  account  as  to  which  the  amount  only  is  disputed 
(Anfie.ll  v.  Frigate,  5  L.  T.  N.  S.  322  ;  Pell.  v.  Addison,  2  F.  &  F. 
291  ;  Goodred  v.  Teaie,  ib.  382  ;  Baggalo.y  v.  Borthwick,  10  J.  B.  N. 
S.  61),  and  in  such  cases  the  whole  action  may  be  referred,  though 
the  dispute  is  not  entirely  as  to  matters  of  account  (Martin  v.  Fife, 
30  W.  R.  840  ;  49  L.  T.  107).  It  has  been  held  that  the  case  does 
not  cease  to  be  a  matter  of  account  because  one  party  seeks  to 
impugn  the  correctness  of  the  account  on  the  ground  of  fraud 
(Insull  v.  Moojen,  3  C.  B.  N.  S.  361  ;  Imhof  v.  Sutton,  L.  K.  2  C.  P. 
406;  Birmingham,  etc.,  v.  Ratcliff,  L.  R  6  Ex.  224),  and  that  the 
the  whole  matter  in  dispute  may  be  referred  though  some  items  in 
the  account  may  be  disputed  (Browne  v.  Emerxon,  17  C.  B  361) ;  but 
by  a  subsequent  decision  (Clow  v.  Harper,  3  Ex.  D.  198  ;  see  also 
Ward  v.  Pllley,  5  Q.  B.  D.)  the  correctness  of  these  decisions  is 
rendered  doubtful.  The  Court  of  Appeal  in  Clow  v.  Harper,  expressed 
the  opinion  that  the  true  construction  of  the  above  section  is,  that 
where  the  question  in  dispute  involves  mere  matters  of  account  the 
Court  may  send  the  whole  matters  of  account,  or  that  part  which 
involves  matters  of  account,  to  an  arbitrator,  but  that  the  order 
should  be  confined  to  what  is  matter  of  account.  (See  however, 
Martin  v.  Fyfe,  31  W.  R.  840).  Where  defences  are  intended  upon 
which  the  opinion  of  a  jury  is  desirable  (Evans  v.  Jackson,  3  U.  C.  L.  J. 
88);  or  generally  wherever  there  is  a  material  preliminary  question  of 
liability  in  dispute,  to  be  decided  before  the  matters  of  account  arise 
(Clow  v.  Harper,  sup.-  La*<-elh>*  v.  Butt,  2  Ch.  D.  588;  Gannon  v. 
Glbb,  8  Pr.  R.  115),  an  order  should  not  be  made. 

The  cause  only  and  not  all  matters  in  difference  can  be  referred 
(Kendal  v.  Merrell,  18  C.  B.,  173  ;  Burns  v.  Chamberlin ,  25  <4r.  148). 

Notwithstanding  a  compulsory  reference  the  action  still  remains 
in  Court  (Edwards  v.  Edwards,  5C.  B. ,  N.  S.,  536)  and  amendments 
may  be  made  (Gibbs  v.  Knightly,  2  H.  &  X.,  34  ;  Thompxett  \.  Bow- 
yer,  9  C.  B.  N.  S.,  284).  But  the  proceedings  upon  a  reference  under 
the  C  L.  P.  Act  are  not  subject  to  the  Jud.  Act  so  as  to  give  the 
Court  under  Rule  428  a  power  over  costs  where  the  order  of 
reference  is  silent  as  to  costs  (  Wimvhurat  v.  Barrow  Shipbuilding  Co., 
2  Q.  B.  D.  335). 

The  reference  may  be  upon  such  terms  as  to  costs  and  otherwise 
as  the  Court  or  Judge  thinks  reasonable,  but  if  the  order  is  silent 
as  to  costs  the  arbitrator  has  no  power  over  either  the  costs  of  the 
action  or  reference  (Bell  v.  Postlethwaite,  5  E.  &  B.  695,  25  L.  J.,  Q. 
B.  63  ;  Leggo  v.  Young,  16  C.  B.  626,  24  L.  J.,  C.  P.,  200  ;  Bvllen 
v.  King,  36  L.  T.,  732).  Power  to  determine  by  whom  the  costs  of 
the  reference  are  to  be  paid  includes  power  to  award  as  to  the 
costs  of  the  award  (Re  Walker  &  Brown,  W.  N.,  1882,  94  ;  30  \V. 
R,,  703). 

When  the  costs  generally,  and  not  merely  the  costs  of  the  cause, 
are  to  abide  the  event,  this  includes  the  costs  of  the  reference 
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(Strtttt  v.  Royer*.  1  Taunt.,  214  ;  HW  v.  n'Kdly,  9  East,  436  ;  see  C  L-  P.  Act, 
•;  v.    WakviitU.  4  Ex  D..  249).  ss  190,  191. 


Where  au  order  of  reference  gave  the  arbitrator  "  all  the  powers 

as  to  amendment  and  otherwise,  of  a  Judge  sitting  at  Nisi  Prius," 

held  that  this  gave  power  to  certify  for  costs,  and,  the  arbi- 

trator not  having  done  so,  a  Judge  had  no  power  to  give  costs  (Little 

v.  Lines,  7  Pr.  R.,  197  ;  Caller  v,  Gilbert,  3  Pr.  R.  127). 

Where  the  arbitrator  was  empowered  to  certify  and  amend  plead  - 

:id  proceedings,  and  otherwise  as  a  Judge  at  Nisi  Prius,  and 

•>ts  of  the  reference,  arbitration  and  award  were  to  abide  the 

result  of  the  award  ;  hd~d  that  the  arbitrator  had  no  power  to  make 

any  disposition  of  the  costs  as  they  were  provided  for  by  the  order 

•erenee  (Decanney  v.  Dorr,  4  Ont.  206). 

Where  the  arbitrator  is  given  the  powers  of  certifying  of  a  Judge 
at  Nisi  Prius  and  he  desires  to  certify  for  full  costs  or  otherwise, 
he  must  do  so  in  his  award,  and  should  not  after  it  is  made,  certify 
on  the  back  of  it,  as  he  is  then  fund  us  officlo  \BediraU  v.  Wood,  2  Q. 
B.  D  (\'2(\  ;  see  also  Monlue  v.  Palmer,  L.  R.  6  (Jhy.  22  and  Calder 

">,ert,  3  Pr.  R.  127). 

The  words  "  costs  of  suit  "  in  an  award  have  no  reference  to  any 
particular  scale  of  taxation  and  therefore  do  not  per  se.  entitle  the 
plaintiff  to  full  costs  (Keep  v.  Hammond,  9  U.  C.  L.  J.  157). 

Where  the  c<>sts  of  the  "  reference  and  award"  were  inthediscre- 

•  arbitrators  and  they  directed  that  defendants  should  pay  costs 

Emission  and   award  "  it  was  held   that  costs  of  submission 

included  costs  of  "reference"  (Elfwovtl  v.  MiiMlrwj:.  19  V.  C.  Q.  B. 


[lt)O.   It'  it  appears  to  the  Court  or  Judge  that  tlie  allow-  Any  IH.M- 
or  disallowance  of  any  particular  items  in  such  account  ^^^  law*" 
:  pon  a  question  of  law  proper  to  be  deckled  by  the  mov  be.de- 

i        i      •  j    j   u          cided  by  the 

T,  <>r  upon  a  question  ot  fact  proper  to  be  decided  by  a  court,  or 
jury,  such  Court  or  Judge  may  direct  a  case  to  be  stated  or  ^'a  'ur^u  >- 
'ne  tried  ;  and  the  decision  of  the  Court  upon  such  on  a  special 
•i  ml  the  finding  of  the  jury  upon   such   issues  shall  be0* 
ami  acted  upon  by  the  Master.  County  Judge,  or  other 
s  conclusive.      C.  S.  U.  C.  c.  22,  s.  15U.J 

Taken  troni  Imp.  Act  17  and  18,  Viet.  c.  125,  s.  4. 

<>n  supports  the  distinction,  referred  to  in  the  notes  to  the 
•  ,  between  questions  in  dispute,  and  matters  of  account. 
:    example   of  an   item  depending  upon   an   issue  of  law    see 
«  v.  Lord  A  O/H/V  >•/„„•„„,//,,  8  El.  and  B.  307  ;  4  El.  and  B.  1. 


j  1!M.    \Vlierc  an  onl*  r  is  made  umlcr  the  one  hundred  ami  P,  ......  (lim. 

.-ninth    section,  the    Master,  County   Judge   or  other  oniv( 

1    whom    the    n'tVn-m-e    is    directed,    shall    proceed 

in;  Mini  the  depositions  of  the  witnesses  examined  upon 

such    refei-em  e  shall    be    taken   down  in    writing,  and  shall, 

forthwith    after    the    making  of  the    report    or    certificate, 

her  witli  the  exhibits   referred   to  tin-rein,  and  the  suid 

•  oi-  certificate,  and  upon    pavment    of  the  fees  of  such 

r.    County   Judge   or    Referee,   be  tiled    by    the   said 
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C.  L.  P.  Act,  Master,  County  Judge   or  Referee  with   the   officer  of  the 

L92,  193.  Court  with  wbom  tjie   prgecipe  for  tlie   said  writ  was  filed, 

except  in  the  cases   mentioned  in  sub-section  two  of  this 
section. 

Filing  of  2.  In  cases  in  either  of  the  Superior  Courts  where  the 

Toronto^      depositions,  report  or  certificate  and  other  papers  are  required 

to  be  filed  in  the  City  of  Toronto,  they  shall  be  so  filed  in 

the  office  of  the  Clerk  of  the   Crown  of  the  Court  in  which 

the  action  is  depending. 

Report  or          3.   Such  report  or  certificate   shall,  without  an  order  con- 
certificate  to  ~        .  ,  .      ,.  ,, 

become  ab-  firming    the    same,  become   absolute    at    the    expiration  of 

appealed1688  fourteen  days  from  the  filing  thereof  unless  appealed  from, 
from.  but  the  Court  or  Judge  may  under  special  circumstances 

allow  an  appeal  after  the  fourteen  days.      39  V.  c.  28,  s.  2  ; 

40  V.  c.  7,  Sched.  A.  (83).] 

Where  a  reference  is  directed  to  "the  Judge"  of  a  certain  Court> 
the  senior  Judge  is  referred  to  (Re  Elora  v.  Potter,  1  Pr.  R.  12.  A 
Judge  to  whom  the  reference  is  made  is  bound  to  act  on  the  reference 
(Cummins  v.  Birkett,  3  H.  &  N.  156  ;  Insult  v.  Moojen,  3  C.  B.  N.  S. 
361  ;  Clark  v.  Ware,  17  L.  T.  N.  S.  144).  No  man  not  being  a 
Judge  or  other  such  public  officer,  is  bound  to  act  against  his  will 
(Crawshay  v.  Collins,  3  Sw.  90). 


Appeal  from      [192.  The  appeal  from  a  report  or  certificate  referred  to 

report  under.     '  r,.  ^  ,,   ,.  .        .     . 

s.  191.  in  the  next  preceding  section  of  this  Act  shall  be  to  the 
Court  in  which  the  said  action  was  begun,  and  may  be  heard 
before  and  decided  by  a  Judge  of  either  of  the  Superior 

Practice.  Courts,  in  or  out  of  Term,  and  the  practice  to  be  observed 
upon  any  such  appeal  shall  be  the  practice  now  observed  in 

Amendment  appeals  from  the  report  of  a  Master  in  Chancery  ;  and  such 

ofcertificate.  Judge  may  upon  such  appeal  either  amend  the  said  report 
or  certificate  in  any  way  and  to  any  extent  that  he  may 
deem  proper,  or  refer  the  same  back  to  the  said  Master, 
County  Judge  or  other  Referee  for  amendment  in  whole  or 
in  part,  with  such  directions  as  to  law  or  fact  as  he  may 
deem  proper,  or  he  may  confirm  the  same.  39  V.  c. 
28,  s.  7.] 

The  practice  on  appeals  from  a  Master  in  Chancery  was  at  the 
time  of  the  enactment  of  this  section  governed  by  Chy.  Gen.  Orders 
252,  253. 

Transmis-          [15)3.  The  officer  of  the  Court  with  whom  any  depositions 

papers  for     and  report  or  certificate  taken  or  made  under  the  provisions 

purposes  of  of  this  Act  have   been  filed,  shall,  for  the   purpose  of  any 

such  appeal  or  motion,  within  twenty-four  hours  after  notice 

in  writing  delivered  to  him  in  his  office  for  that  purpose  and 

payment    of  the    necessary   postage,   enclose,   seal    up    and 
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transmit  by  post  to   the  proper  principal   office  in  Toronto,  0  L  P.  Act, 
addn-ssrd  to  the    Clerk  thereof,  such  depositions  and  report88'194'195" 

lertificate,  together  with  all  exhibits  and  papers  tiled  Return  of 
therewith  ;  and  after  such  appeal  or  motion  has  been  dis- 
posed  of,  any  party  thereto  may  in  like  manner  procure  such 
depositions,  report  or  certificate,  exhibits  and  papers  to  be 
returned  to  the  officer  of  the  Court  with  whom  they  were 
originally  filed.  39  V.  c.  28,  s.  3.] 

[104.  Where  the  reference  is  made  to  the  County  Judge 
or  the  Master  in  Chancery,  such  persons  shall  be  entitled  to  Master 
take  and  receive  to  his  own  use  the  same  fees  as  the  Local 
Masters  of  the  Court  of  Chancery  are  entitled  to  receive 
upon  a  reference  from  the  Court  of  Chancery.  39  Y.  c. 
28.  s.  9.] 


5.  In  all  actions   involving  the  investigation  of  long  in  actions 
accounts   on  either  side,  the  Judge  may  at  and  during  the  jjfng1"^ 
trial  direct  a  reference  of  all   issues  of  fact  in  the  cause  to  counts, 
arbitration,  or  of  such  of  the  said  issues  and  of  the  accounts  direct  a  S- 
and  matters  involved  in  all  or  any  of  such  issues  as  he  thinks  ference  j18  to> 

J»  1*      '  1  TP1-  •  •  Part   alld    a 

nt.  taking  the  verdict  ot  the  jury  upon  any  issue  or  issues  verdict  as  to- 
not  so  referred,  and  directing  a  verdict  to  be  entered  gener-  ^ 
ally,  on  all  or  any  of  the  issues,  for  either  party,  subject  to  tne  whole 
such  reference  ;  or  he  may  leave  all  or  any  issues  of  fact  to  to 
be  found  by  the  jury,  referring  only  the  amount  of  damages 
to  be  ascertained  ;  and   if  the  parties  agree  upon  the  Arbit-  Appoint- 
rators  (not  more  than   three),  the   names  of  those  agreed  on 
shall  be  inserted  in  the  order  of  reference,  but  if  the  parties  referred 
cannot  agree,  the  Judge  shall  name  the  Arbitrator  or  Arbi-  cai 
trators,  and   appoint  all   other  terms  and  conditions  of  the 
reference   to   be   inserted  in   such    order;    and  the  Judge 
directing  any  reference  under  this  section  may  direct  such 
reference  (if  he  sees  fit  to  do  so)  in  like  manner  as  he  has 
power  to  do  under  sections  one  hundred  and  eighty-nine  and 
one  hundred   and  ninety  ;  and   every  Arbitrator  appointed 
under  this  section  shall  be  subject  to   the  provisions  of  the 
said  sections,  and   shall   have  the   powers  expressed  in  the 
one  hundred  and  ninety-seventh   section,  and  be  subject  to 
th.-   sai  IMJ  regulations  as    are    mentioned  and  provided  in 
1    to    Arbitrators    in   and   by    the   two   hundred   and 
twelfth  section  of  this  Act.     C.  S.  U.  C.  c.  22,  s.   160.] 

Taken  partly  from  Imp.  Act  17  and  18  V.  c.  125,  s.  6. 

This  section  is  an  extension  of  the  powers  before  trial  given  by 
Sec.  189  ami  enables  the  Judge  at  the  trial  to  refer.  It  contemplates. 
the  disposition  of  all  the  issues  in  the  action  in  some  way.  An 
order  of  reference  is  appealable  in  cases  in  which  the  Judge  cannot 
be  said  to  have  exercised  a  discretion,  but  applied  the  clause  in  a 
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0-  L.  P.  Act  case  to  which  it  was  altogether  inapplicable  (  Wells  v.  Gzowski,  14  U. 

ss.  194,  196.  C.  Q.  B.  553  ;  see  Ormerod  v.  Todmorden,  8  Q.  B.  D.  664).  The 
matters  in  dispute  in  the  cause  only,  and  not  all  matters  in  difference 
between  the  parties  may  be  referred  (Kendil  v.  Merrell,  18  C.  B. 
173  ;  Burns  v.  Chamberlin,  25  Gr.  148  ;  see  Blanchard  v.  Snider, 
28  U.  C.  Q.  B.  210,  where  the  order,  though  slightly  ambiguous,  was 
held  to  refer  only  differences  in  the  cause,  and  as  only  these  had  been 
considered,  the  order  was  directed  to  be  amended  if  necessary). 
Where  defendants  attended  without  protest,  on  an  arbitration  ordered 
at  Nisi  Prius,  they  were  held  precluded  from  objecting  that  the 
order  was  not  authorized  (Newman  v.  Niagara  District  Mut.  Fire 
Ins.  Co.  25  U.  C.  Q.  B.  435,  Semble  in  that  case  the  reference  was 
authorized,  see  also  Barton  v.  Hubertus,  16  C.  P.  440;  and  Wood- 
cc(k  v.  Kilby,  4  Dowl.,  Pr.  0.  730). 

See  Rules  246  (e),  and  247  as  to  the  form  of  order  of  reference. 
The  original  of  this  section  C.  S.  U".  C.,  c.  22,   s.  160,    provided 
that  a  motion  against  the  award  or  the   reference  should  be  made 
within  the  tirst  four  days  of  the  Term  next  after  the  making  of  the 
award  (see    Wilson  v.  Richardson,  43  U.  C.  Q.B.,  365).      As  to  the 
time  for  moving  now  see  notes  to  sec.  206  infra, 
As  to  costs  see  notes  to  sec.  189. 

Appeal  from  [2.  An  appeal  shall  lie  against  an  award  or  report  made 
on  a  reference  under  this  section,  in  the  same  way  as  if  the 
reference  had  been  made  under  section  one  hundred  and 
eighty-nine.  40  V.,  c.  8,  s.  '20.] 

This  sub-section  seems  to  have  been  enacted  and  substituted 
for  39  V..  c.  28,  s.  5,  in  consequence  of  the  decision  in  Tanner  v. 
Sewery,  27  C.  P.,  53,  where  it  was  held  that  sec.  5,  of  39  V.,  c.  28, 
did  not  entitle  a  party  to  open  the  whole  question  of  the  merits  of 
the  case  and  the  evidence,  in  the  shape  of  an  appeal,  but  merely  to 
move  against  the  award  upon  such  grounds  as  were  allowable  before 
the  Act  (see  sec.  206)  ;  and  therefore  a  motion  to  set  aside  an  award 
as  against  the  weight  of  evidence  was  refused. 

The  ordinary  reference  by  consent  on  a  Nisi  Prius  -order  (see 
p.  70)  is  not  subject  to  the  provisions  of  this  section,  which  applies 
only  to  compulsory  references.  Unless,  therefore,  sec.  205  applies, 
a  motion  against  the  award  made  on  a  voluntary  reference  can  only 
be  made  as  before  the  Act  (Nanle  v.  Lntoiir,  27  C.  P.,  137  ;  see 
also  Walker  v.  The  Beaver  and  Toronto  Mutual  Fire  insurance  Co., 
30  C  P.,  211 .  ;  He  Township  of  York  v.  Willson,  8  Pr.  R.,  313  ;  and 
notes  to  section  205). 

Even  where  an  appeal  lies  and  the  Court  may  therefore  review 
the  decision  upon  the  evidence,  it  will  not  interfere  with  the  finding 
because  it  may  think  the  weight  of  evidence  to  be  against  the  view 
taken  by  the  arbitrator.  The  decision  must  be  clearly  wrong  or 
found  upon  an  erroneous  principle  (Ke  Coli/uhonn  <(,•  Berlin,  44  U.  C. 
Q.  B.,  631  ;  Re  Hamilton  ffc  N.  W.  Railway  Co.  <£•  Boys,  Ib.  626). 

u  )on  refer       [19(5.   Upon  any  order  of  reference  made  under  the  pro- 
dices  under  visions  of  the  one  hundred  and   ninety- fifth  section  of  this 
sitionstuPbe  Act,  *ne  depositions  of  the  witnesses  examined    upon  such 
in  writing    reference  shall  be  taken  down  in  writing,  and  shall  forthwith 
after  the  making  of  the   award,  together  with  the  exhibits 
referred  to  therein,  be  tiled  bv  the  Arbitrator  or  Arbitrators 
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with  tht-  officer   of  the   Court  with    whom   the  pra^cipe  for  C  L  P  Act, 
the  writ  of  summons  in  the  action  or  any  of  the  actions  in     8- 197' 
which  tlic  said  order  was    made,  is  filed,  except  in  the  cases 
in  sub-section   two  of  this  section  mentioned.       39   V.   c. 

3.4. 

L'.    In  cases  in  either  of  the   Superior   Courts  where  the 

•lions  and  exhibits  and  other  papers  are  required  to  be 

tiled  in  the  City   of  Toronto,  they   shall  be  so  filed  in  the 

office  of  the  Clerk  of  the  Crown  of  the  Court  in  which  the 

•n  is  depending.     40  Y.  c.  7,  Sched.  A  (85).] 

[107.  In  actions  in  which  it  appears   to  the  Court  or  a  HOW  the 
Judge  that  the  amount  of  damages  sought  to  be  recovered  by  images0* 
the  plaintiff  is  substantially  a  matter  of  calculation,  it  shall  shall  be  as- 
n«»t  be  necessary  to  assess  the   damages  by  a  Judge  or  jury,  When  the 
but  the  Court  or  a   Judge   may  direct   that  the  amount  for00."1?  is  °f 

0    ,         •          i      i     n  !  '        i    ....opinion  that 

which  final  judgment  is  to  be  signed,  shall  be  ascertained  (it  it  is  sub- 
the  proceedings   are   carried  on   in  the   principal   office   atjJJJte^jj  a 
Toronto)  by  the  Clerk  of  the  Crown  and  Pleas  of  the  pro-  calculation, 
per   Court,    or  (if  the  proceedings    are    carried   on   in    the 
Dep  uty  Clerk's  office  in  any  County)  then  by  the  Judge  of 
the   County  Court   of  such  County — or  iif  the  proceedings 
arc  carried   on   in  any   County  Court)  then  by  the  Clerk 
thereof  ;  and  the  attendance  of  witnesses  and  the  production 
of  documents  before  such  Clerk  of  the  Crown,  or  Judge  or 
Clerk  of  the  County  Court,  may  be  compelled  by  subpcena, 
in  the  same   manner  as   before   a  Judge  or  jury  upon  an 

-ment  of  damages;  and  such  Clerk  of  the  Crown  or 
Judu'e  or  Clerk  of  the  County  Court,  respectively,  may 
appoint  the  day  for  hearing  the  case,  and  may  adjourn  the 
inquiry  from  time  to  time,  as  occasion  requires  ;  and  such 

;  of  the  Crown,  or  Judge  or  Clerk  of  the  County  Court, 
as  tiit-  case  may  be,  shall  endorse  upon  the  rule  or  order  for 
referring  the  amount  of  damages  to  him,  the  amount  found 
by  him.  and  shall  deliver  the  rule  or  order  with  such 
to  the  plaintiff,  and  the  like  proceedings  may 
be  had,  as  to  taxation  of  costs,  signing  judgment 
and  otherwise,  as  upon  the  finding  of  a  Judge  or  jury  upon 
an  as.M-ssment  of  damages.  C.  S.  U.  C.  c.  2l',  s.  161.] 

Taken  from  Imperial  Act  15  &  16  V.  c.  76,  s.  04. 

['2.    An  appeal  shall  lie  against  a  finding  under  this  section  Appeal, 
in  the   same    manner   as   from   a  report   or   certificate   on  a 
tnce  made  under  section   one  hundred  and  eighty-nine. 
Hi  V.  c.  8,  s.  20.] 

Thy  word  "substantially"  shews  that  the  action  was  intended  to 
have  a  very  extended  application. 
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G-  L-  P.  Act,      Where  the  matter  is  not  merely  calculation  but  involves  judgment 

..ss.  198-201-  as,  e.  g. ,  in  an  action  for  goods  sold  and  delivered,  and  damages  to 

be  assessed,  involving  questions  of  quality  or  price,   unless  there  is 

no   contest   on    those   points   a    reference    should  not   be   ordered 

(Hutchison  v.  S idea-ways,  14  U.  C.  Q.  B.  472. 

There  is  a  discretion  in  the  Court  or  Judge  to  refuse  to  refer  where 
the  claim  though  substantially  a  matter  of  calculation  is  of  an 
intricate  nature  involving  more  than  mere  computation  (see  Afessin 
v.  Lord  Massarene,  4  T.  R.  493  ;  Dennison  v.  Mair,  14  East  622). 

In  Cases  in  the  County  Courts. 

County  [198.  In  any  County  Court,  the  Judge  thereof  may,  in 

ordS^rSS-  Term,  or  at  the  Sittings,  or  in  Vacation,  order  any  cause  to 
ences  aa  in  be  referred  in  the  same  manner,  with  the  same  effect,  and 
.Courts^  with  the  same  powers  as  may  be  exercised  by  the  Superior 

Courts   in    any  cause    therein.      C.  S.  U.  C.,  c.  22,  s.  175  ; 

40  V.,  c.  7,  Sched.  A  (*5).J 

Appeals  and  [190.  In  any  County  Court  in  which  an  order  of  refer- 
Staside*0  erence  is  made,  an  appeal,  in  Jike  manner  and  within  the 
awards  in  same  time  as  in  like  cases  is  provided  with  regard  to  ac- 
tions  in  the  Superior  Courts,  shall  lie  to  the  Judge  of  the 
said  County  Court,  who  shall  upon  such  appeal  have  the 
same  powers  as  may  be  exercised  by  a  Judge  in  like  cases 
in  the  Superior  Courts  ;  and  upon  any  motion  made  to  a 
County  Court  to  set  aside  an  award  in  cases  which  an  ap- 
peal does  not  lie,  the  Judge  thereof  shall  have  the  same 
powers  as  may  be  exercised  by  the  Superior  Courts  or  a 
Judge  thereof"  in  like  cases.  39  V.,  c.  28,  s.  8  ;  4<J  V.,  c. 
8,  ss.  22  &  23.] 

Appeals  to       [300,   An  appeal  shall  lie  from  any  order,  judgment,  or 

'Appeaiufromdecision  of  the  County  Court  Judge  to  the  Court  of  Ap- 

•deeision  of    peal,  and  the  proceedings  and  practice  on  such  appeal  as  to 

•Court  Judge  staying  proceedings,  giving  security  and  otherwise,  shall  be 

similar  to  the  proceedings   and   practice  relating  to  appeals 

from  County  Courts  to  the  Court  of  Appeal.     40  V.,  c.  7, 

Sched.  A  (84).] 

Voluntary  Submission  to  Arbitration. 

Every  sub-       [301.  Every  agreement  or  submission  to  arbitration  by 

arbitration    consent,  whether  by  deed,  or  in  writing  not  under  seal,  may, 

™*y  jbee  ™ade  on  the  application  of  any  party   thereto,  be  made  a  rule  or 

Court,         order  of  any    of  the   Superior  Courts   of  Law,  or    Equity, 

.Swtruinent  (a)   or  °^  a   County   Court,   in    actions   pending  in    such 

forbids  it.     County  Court,  unless  such  agreement  or  submission  contains 

words  purporting  that  the  parties  intended  that  it  should  not 

be  made  a  rule  or  order  of  Court.  JO.  S.  U.  C.,  c.  22,  s.  176.J 
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Ho  ad  now  "  Divisions  of  the  High  Court  of  Justice  "  (see  7.V  C  L-  P.  Act, 

28   \V.    K.,    485;  42    L.    T.,    31)1  ;  W.    N.,    1880,    f>l  ;  ami      s-  201- 
•t  U.  S.  Cable  Co.  v.  Dom.  Tel.  Co.,  8  Ont.  App.,  434). 

This  is  taken  from  Imp.  Stat.  17  &  18  V.  c.  125,  s.  17  (See  Mill* 
2  H.  &  C.  36  ;    Wood  v.  Closer,  16  U.  C.  Q.  B.  490). 


The  latter  Act  enabled  a  party  to  a  submission  to  make  it  a  rule 
;rt  where  the  submission  provided  for  this  being  done.  1  v 
the  present  sec.  the  submission  may  be  made  a  rule  of  Court  unless 
it  provides  to  the  contrary.  A  provision  that  there  shall  be  no  appeal 
from  the  arbitrator  amounts  to  words  purporting  that  the  parties  in- 
tended it  should  not  be  made  a  rule  of  Court  (  Wadxworth  v.  Smith,  L. 
1  B.  332.  )  Before  moving  to  set  aside  or  to  enforce  an  award  made 
on  a  voluntary  submission,  a  rule  must  be  obtained  to  give  the  Court 
jurisdiction,  (Harrison  \.  Grtoidi/,  2  Stra.  1178;  Bottomley  v. 
Buckley,  4  D.  &  L.  157  ;  Ross  v  ROM,  16  L.  J.  Q.  B.  138  ;  Wood  v. 
Tauntun,  1  1  Beav.  449)  ;  it  is  otherwise  where  the  reference  has  been 
by  order  (  \Vtit*on  v.  Bennett,  5  H.  &  N.  831  ;  Burroices  v.  Forrest, 
\\.  V  1881,  120  ;  17  C.  L.  J.  364;  Jones  v.  Jones,  14  Ch.  D.  593  ; 
Jones  v.  Wrdi/ncood,  19  Ch.  D.  56.)  Enlargement  of  the  time  for 
making  award,  if  any,  and  in  the  case  of  umpirage,  the  appointment 
of  the  umpire  should  be  a  part  of  the  rule  (Re  Smith  v.  Reeves,  5 
Dowl.  513). 

A  parol  submission  cannot  be  made  a  rule  of  Court,  (Ansell  v. 
.  7  T.  R.  1  )  ;  but  where  by  a  written  submission  an  arbitrator 
was  to  be  appointed  by  a  person  named  in  the  submission  and  he 
appointed  verbally,  this  was  held  not  a  parol  submission  (Re  Cruick- 
sJcink  v.  Corby,  30  C.  P.  460.)  Where  the  submission  at  the  time  of 
execution  did  not  contain  a  consent,  a  clause  added  several  months 
after  was  held  not  to  supply  the  defect  so  as  to  admit  of  the  sub- 
mission being  made  a  rule  of  Court  (Re  Thirkell,  2  U  C.  Q.  B.  173). 

Under  the  arbitration  clauses  of  the  Dominion  Railway  Act  of  1879 
there  is  no  "  submission  by  consent  "  within  this  section  and  there- 
fore the  Courts  have  no  jurisdiction  to  entertain  motions  to  set 
aside  or  remit  such  awards.  The  remedy  if  any  is  by  action  (Re 
VuW'ii  AV  and  G.  W.  Ry.,  4  Ont.  App.  532;  Re  Norton  <£• 
Adm«*f»t*  and  Canada  Central,  45  U.  C.  .  B.  141). 


Canada  Central,  45  U.  C.  Q.  B.  141). 

It  has  been  decided  that  since  the  Jud.  Act,  it  is  the  submission 

(according  to  the  former  C.  L.  practice)  and  not  the  award  (accord- 

•  a  former  practice  in  Chancery)  that  must  be  made  a  rule  of 

.  (AV  />//'••«'"/'•>•  Arbitration,  \V.  N.  1879,  151  ;  Jones  v.  Jones, 

.  D.  r,93  ;  W.    N.   1S79,  188;  W.   K.  1880,  133;  43  L.  T.   76  ; 

29  \V.  R.  65)  and  the  making  of  the  award  an  order 

irt  was  in  Jour*  v.  Jones,  14  Ch.  D.  593  held  a  bar  tc  the 

taking  of  an   objection  to  its  validity  on  motion  to  enforce  it,  the 

:ice  having  been  by  order  of  the  Court.    It  would  be  otherwise 

the  submission  is  out  of  Court  (Re  Lawson  v.  llnfcliiiixon,  19 

The  application  is  not  usually  made  till  it  is    desired   to   move' 
•  >rce  the  award.     (See  Davey  v.  Railway  Passen</<  r.-> 
Co.,  \V.   N.   1880,  30  and  69.) 


Th-  motion  is  •  <  'luuabers  (Re  Oi/kxhi/'x  Ar/>.  .%//;>.  ;  Da 

.  A*s.  Co.,  43  L.  T  234,)  on  an  affidavit  of  the  du> 
n  of  the  submission,  unless  it  has  been  made  by  rule  of  Court 
or  Judge's  order  ;  or  on  production   of   a  verified  copy  where  the 
original  was  in  possession  of  the  other  party  who  refused  to  produce 
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C.  L  P.  Act,  it,  (Martin  v.  Mayor  of  Belfast,  12  Ir.  C.  L.  R.  338,  Ptew*  v.  Middleton, 
ss-  202-204.  6  Q.  B.  845,  )  or  an  order  may  be  obtained  for  the  bringing  in  of  the 

submission  (Hamilton  v.  A/ford,  1  Pr.  R.  13). 

An  objection  to  the  validity  of  an  award,  even  though  apparent 

on  its  face  is  no  objection  to  making  the  submission  a  rule  of   Court, 

(ffeming  v.  Swinnerton,  5  Ha.  350). 

of  what  [/503.   If  in  any  such  agreement  or  submission  it  is  pro- 

bc^made^a  v^e(l  tnat  tne  same  maj  De  made  a  rule  or  order  of  one  in 
rule.  particular  of  the  said  Superior  Courts  of  Law  or  Equity,  (a) 

it  shall  be  made  a  rule  or  order  of  that  Court  (b)  only  ;  and 
if,  where  there  is  no  such  provision,  a  case  has  been  stated 
for  the  opinion  of  one  of  the  said  Superior  Courts,  (c)  and 
such  Court  (b)  is  specified  in  the  award,  and  the  document 
authorizing  the  reference  has  not  before  the  publication  of 
the  award  to  the  parties  been  made  a  rule  or  order  of 
Court,  (b)  such  document  shall  be  made  a  rule  or  order  only 
of  the  Court  (b)  specified  in  the  award.  C.  S.  U.  C.  c.  22, 
s.  177.] 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  17,  latter  part. 

(a)  Read  now,    "  Divisions  of  the  High  Court  of  Justice."     See 
notes  to  preceding  section. 

(b)  Read  now,  "Division." 

(c)  Read  now,  "Divisions." 


otherCourts      [20#.   Where  in  any  case  the  document  authorizing  the 

fere.  °       '  reference  is  made  a  rule  or  order  of  any  one  of  such  Superior 

Courts  of  Law  or  Equity  no  other  of  such  Courts  shall  have 

any  jurisdiction  to  entertain  any  motion  respecting  the  arbi- 

tration or  award.     C.  S.  U.  C.  c.  22,  s.  178.J 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  17,  latter  part. 
See  notes  to  the  preceding  section. 

Submission        [£04.  In  case  of  the  appointment  of  any  Referee,  Arbi- 

*°(  ar.1j!it™~    trator  or  Umpire  by,  or  in  pursuance  of  any  rule  or  order 

to  be  mad.-  a  of  any  of  the  Superior  Courts  of  Law  or  Equity,  or  of  any 

noU°evSmrt  County  Court,  or  Judge's  order,  or  order  of  Nisi   Prius  in 

cable  with-   any  action,  or  by  or  in  pursuance  of  any  submission  or  refer- 

Co»rteim  °  ence,    not    containing    words    purporting    that    the    parties 

intended  that  such  agreement  should  not  be  made  a  rule  or 

order  of  any  of  such  Superior  Courts,  the  power  and  authority 

of  such   Referee  Arbitrator  shall  not  be  revocable  by  any 

party  to  the  reference,  without  the  leave  of  the  Court  by 

which  such  rule  or  order  was  made,  or  which  is  mentioned 

Arbitrator    in  the  submission,  or  by  leave  of  a  Judge  of  such  Court  ;  or 

with  refer-    ^n  case  no  sucn  Court  is   mentioned  in  the  submission  and 

ence.  there  is  no  restriction  of  jurisdiction  as  aforesaid,  then  not 

without  the  leave  of  one  of  such  Superior  Courts,  or  of  a 


ARBITRATIONS.  81 

Judge    thereof.    and    the    Referee    Arbitrator    and    Umpire  C  L.  P.  Act, 
shall  proceed  with  the   reference  notwithstanding  any  such      s-  ^4- 

ition.  and  make  an  award,  although  the  person  making 
such  revocation  does  not  afterwards  attend  the  reference  ; 
and  the  Court,  or  any  Judge  thereof,  as  the  case  may  be,  court  may 

from    time   to    time,    enlarge   the   time  for  any  such  * ^lrlanI^ekit^me 
eree  <>r   Arbitrators  to  make  their  award.      C.  S.  U.  C.  a°u  award.g 
..  s.  179.] 

Taken  from  Prov.  Act,  7  \V.  4.,  c.  3,  s.  29.     (Imp.  Act  3  &  4  W. 

.39.) 
•  notes  to  preceding  sections. 

•re  this  provision  a  submission  was  revocable  before  award, 
and  therefore  upon  an  arbitrator  appearing  to  be  unfavourable  to 
one  party  that  party  often  revoked  the  submission  (Clarke  v.  Stocken, 
3  Bing.  X.  C.,  651  ;  James  v.  Attwood,  1  Scott  843).  The  present 
section,  passed  to  remedy  this,  would  seem  not  to  apply,  and  the 
submission  to  be  therefore  revocable  before  award  (1)  where  it  is 
not  by  order  and  contains  words  purporting  that  the  submission 
shall  not  be  made  a  rule  of  Court ;  and  (2)  where  though  not  con- 
taining such  words  an  arbitrator  or  umpire  has  not  been  appointed 

':><j/u«on  v.  Aiiilrmon,  L.  R.,  9  Eq.,  523  ;  Randellv.  Thompson, 
i  Q.  B.  D.  748;  Moffatt  v.  Cornelius,  26  W.  R.,  914;  Pi<<rcy  v. 
Young,  14  Ch.  D.,  200  ;  Re  Ehrensperger  &  Eckerstein,  49  L.  T.  646). 

A  general  continuing  agreement  to  refer   in   partnership  articles 
cannot  be  revoked  any  more  than  any  other  clause  of  the  articles 
-fie  v.  Noble,  W.  N.,  1880,  71). 

This  discretionary  power  should  be  sparingly  and  cautiously  ex- 
i  (Scott -v.   VanSandan,  1  Q.  B.,  102,  110  ;  Popev.  Lord  Duncan- 
1  Sim.,  177  ;   Id'  Wriyht  v.  Corporation  of  Grey,  8  U.  C.,  L.  J., 
In  I  ;  Jit/Hf*  v.  Attwood,  1   Scott,  843),   in  general  not  unless  mis- 
conduct on   the  part  of  the  arbitrator  is  shown  (Re  Woodcraft  v. 
9    Dowl.,    P.    C.,    538;     Wibun   v.   Morell,    15  C.    B.,    720; 
7V////   v.    '  'fiii/nhfi-ldln,   9  C.    L.   J.,   237).      Fear    of  an    excessive 
award  is  not  sufficient  ground  (G .  W.  Railway  Co,  v.  Miller,  12  U. 
I1...  «>.")4  ;  see  also  Re   Wr'njht  v.  Corporation  of  Grey,  8   U.  C. 
I U'J,  where  revocation  was  allowed. 

\Vhere  the  Court  is  of  opinion  that  under  the  circumstances  it  is 
not  probable  that  an  arbitrator  will  faithfully  and  honestly  discharge 
his  duty,  it  may  at  the  instance  of  one  of  the  parties  to  the  arbitra- 
tration  restrain  him  by  injunction  from  acting  (Beddowv.  Bedil<m\ 

1).  S!)  ;  Malmesbury  Ila'dioay  Co.  v.  Budd,  2  Ch.  D.,  113.) 

An  arbitrator  must  exercise  any  power  of  enlargement  given  linn 

during  the  period  limited  for  making  his  award,  but  the  Court  is 

i  only  by  its  mvn  discretion  i   \'ewman  v.  /'"/•/,///•//,  <>  l)o\\-]..  P. 

larckon,  12  Jur.,  730  ;  6  D.  &  L.,  91  ;  Bu,r,  ,i 

"////-,  fi  I),  vt  L.,  L'.'jri),  and  may  enlarge  the  time  beyond  that 

ich  the  arbitrator  had  power  to  enlarge  it,  and  had  enlarged  it, 

and   may    enlarge  it   after  the  award  is  made  (tir.toii,  4(r2*.     But  the 

will  seldom   interfere  except  where  the  arbitrator  has  inad- 

:tly  allowed  the  time  to  expire  (Amln  //-.s  v.  Eaton,  1  Ex.,  223  ; 

ilktld  v.  Slot,-,-,  12  A.  &,  E.,  767),  and  both  parties  will  after- 

"ii  an  equal  footing  (JJni/,  (.'.   L.P.  Act,  257). 

Where  a  formal  verdict  was  taken  su1)ject  to  a  reference  which 
through  the  omission  of  the  arbitrators  to  enlarge  the  time  for 
6 
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0-  L-  P.  Act,  making  their  award,  a  Judge  on  motion  set  aside  the  verdict  and! 
ss-  205,  206-  granted  a  new  trial  the  question  in  dispute  being  one  which  might 

conveniently  be  tried  in  the  ordinary  way  (Cooper  v^  Central  Ontario* 

If!/.,  4  Out.  280.) 
See  also  sec.  219. 

appSiyAoi t0  [205-  In  the  case  of  a  voluntary  reference  to  arbitration, 
voluntary  where  it  is  agreed  by  the  terms  of  the  submission  that  there- 
and  agree-  may  be  an  appeal  to  one  of  the  Superior  Courts,  this  Act 
ap^eafmay  s^a11  aPljly  and  tne  reference  shall  be  conducted,  and  an 
lie.  appeal  shall  lie  in  the  same  manner  as  in  case  of  a  reference- 

under  section  one  hundred  and  eighty-nine.       39  V.  c.  28, 
s.  10.J 

See  notes  to  sec.  195. 

Where  there  is  no  appeal  under  this  section,  a  motion  to  set  aside 
the  award  may  be  made  as  formerly.  See  notes  to  sec.  206. 

A  provision  in  a  submission,  that  "in  the  event  of   either  party- 
disputing  the  validity  of  the  award,  or  moving  the  said  Court  of 
Queen's  Bench  or  any  other  Court  to  set  aside  the  same,  etc.,  was- 
held  not  to  be  an  agreement  that  there  should  be  an  appeal  (Re    Tp 
of  York  v.   Willson,  8  Pr.  R.  313.) 

It  seems  to  be  now  decided  that  the  ordinary  reference  by  consent 
in  a  cause  of  Nisi  Prius  is  within  this  section  (McCarthy  v.  Arbucklfy 
31  C.  P.  227,  405  ;  McEu-an  v.  McLeod,  46  U.  C.  Q.  B.  235.  238  ; 
20  C.  L.  J,  69). 

Motions  to  set  aside  Awards. 


wine  L~  w  ^n  cases  in  which  an  appeal  does  not  lie  under  this 

peal  does  not  Act  a  motion   to   set  aside  an   award    may  be  made  in  the- 
same  manner  as  heretofore.     40  V.  c.  8,  s.  23.] 

An  appeal  lies  from  an  award  on  a  compulsory  reference  under  sees. 
189  and  195,  and  on  a  voluntary  reference  where  the  submission  so 
provides  (sec.  205.)  See  notes  to  sec.  195  as  to  the  scope  of  such  an, 
appeal. 

In  other  cases,  and  perhaps  even  where  an  appeal  also  lies,  a  motion 
to  set  aside  an  award  upon  grounds  not  involving  a  review  of  the 
arbitrator's  decision,  as  e.  g..  for  misconduct,  may  be  made  as  for- 
merly. 

The  motion  is  to  a  single  Judge  in  Court.  (See  Jud.  Act  s  28, 
Rule  471,  and  Re  Moyie  v.  Kingston,  43  U.  C.  Q.  B.  307),  and  for  a 
rule  nisi  (Robinson  v .  Robinson,  35  L.  T.  337  ;  24  W.  K.  (575,)  unless 
the  award  is  made  in  an  action,  when  the  proceeding  is  by  notice  of 
motion  (Re  Philip*  <(.-  Gill,  1  Q.  B.  D.  78.  The  grounds  must  be.- 
stated  in  the  rule  or  notice  (Mercier  v.  Pepper.ell,  19  Ch.  D.  58). 

The  usual  grounds  for  setting  aside  an  award  on  motion  are  :  (1) 
Corruption  or  irregular  conduct  in  the  arbitrator.  (2)  Error  on  the 
face  of  the  award  or  on  some  paper  annexed  to  it,  or  mistake  in  law, 
admitted  by  the  arbitrator,  but  not  otherwise.  (See  Dinn  v.  I>take, 
L.  R.  10  C.  P.  388 ;  Allan  v.  Greenslade,  33  L.  T.  567.)  (3)  Nullity  ;. 
(4)  Non  finality  ;  (5)  Uncertainty  ;  (6)  Excess  of  authority  ;  (7)  Dis- 
covery of  new  matter  ;  (8)  Fraudulent  concealment  of  matters 
which  should  be  disclosed.  (See  Russell  662-669  and  Grant  v. 
Eastwood,  22  Gr.  563;  Pardee  v.  Lloyd,  26  (ir.  374.)  Except 
under  extraordinary  circumstances  the  Court  will  not  review  the  de- 
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of  the  arbitrator  on  the  merits,  upon  a  consideration  of  the  C.  L.  P.  Act, 
it  of  evidence,  (Re  Canada  Southern  v.  Xnrntl,  41   (J.  C.  Q.  B.      8-  206- 
KjW  v.    IJV. /•  Go&mi&iomera,  4L'  I".  Q.  <.,».  I'».  378  ;  Re 

tun  .1-  -V.  ir.  Ay  Co.  «t-  />'(>//•>•,  44  i".  c1.  g.  B.  620). 

In  regard  to  the  time  for  moving  to  set  them  aside  awards  may  still 
be  divided  into  three  classes.      (See  Harr,  0.  L.  P.  Act,  231.) 

(1.)  Those  under  the  Statute  9  and  10  Win.  3,  c.  15,  (see  p.   70). 

Those  made  on  compulsory  references. 

(3.)  Those  not  belonging  to  either  of  the  above  two  classes. 
(1).   Sec    "2  of  !>   &    10,    \V.  3.,  c.  15,    provided  that  "complaint" 
the  award  should  be  made  '   before  the  last  day  of  the  next 
Term  after  such  arbitration  or  uinpirage  made  and  published  to  the 
parties  "  (see  AV  Burt,  5  B.  &  C.,  668),  not  from  its  making.     After 
that  time  the  Court  would  seem  to  have  no  jurisdiction  (Re  Evans 
v.  Howell,  4  M.  &  (I..  707  ;  Re  Moyle  \.  Kingston,  43  U.  C.  Q.  B., 
3(»7.  314,  317  ;  R<    Grand  Junction  d-  Mcwson,  44  U.  C.  Q.  B.  203  ; 
•edit    I'tilfci/  v.  G.    W.   By.,  4   Ont.,  App.  532;   but  see   Re 
J/VJW///  v.  Jnh#»n,  2  Pr.  R.,  119  ;  Re  Perring  v.  Kcf/mcr,  3  Dowl., 
Us,  and  all  the  cases  reviewed  in   Pardee  v.   Lloyd,  26    Gr.  374  ; 
5   (hit.   App.    1),   though  further  time  may  be  given  to  perfect  a 
motion  ineffectively  commenced  within  the  prescribed  period   (Re 
Ml<!la,,<l  v.  Hemming,  4  1).  &  L.,  795  ;  Re  Wfaeltr  v.  Mxrphi/,  2  Pr. 
K..  :>•_'  :  Part/'-c  v.  L/o//d,  «up)  and  a  notice  of  motion  served  within 
the  time  is  sufficient  though  the  motion  will  not  be  heard  till  after 
the  time  (Re  Hvddersfield  v.  Jacomb,  L.  II.,  10  Ch.,  92  ;  Harvey  v. 
s  7  Beav.,  455  ;  b'titith   v.    Parksidc  Mini/nj   Co.,  6  Q.  B.  D. 
I'lii-  consent  of  the  opposite  party  will  not  avail  to  give  juris- 
diction (R,-  X.  British  Ry.  Co.  and  Trowsdafr,  L.  Pt.  1  C.  P.  401). 

ward  is  published   when  the  parties  have  notice  that  it  is. 

.  so  as  to  enable  them  to  obtain  a  knowledge  of  its  contents 

without  reference   to  the  circumstance   whether  by  reason  of    its 

being  withheld  by  the  arbitrator  until  unreasonable  charges  are  paid 

the   parties  have  been  prevented  from  knowing  its  contents  (Mc- 

A, -thiir  v.  Campbell,  5  B.  &  Ad.,  518  ;  Brooke  \.  Mif^i<-ll,  8  Dowl., 

39 J  :  Reynolds   v.    A*k?ic,  5  Dowl.,    P.   C.,  682;  Dexter  v. 

bon,   4   U.    C.,  L.    J.,  43  ;  Hcmsworth  v.   Brian,  1  M.  &  G., 

/•  v.  Newman,  4  Dowl.,  504). 

The  old  Common  Law  Terms  though  abolished  by  the  Judicature 
•r  the  purpose  of  regulating  the  sittings  of  the  Court  are  pre- 
i  as  periods  for  the  computation  of  the  time  for  moving 
;  a\v;u-ds  [Governors  of  (7///.S/  Coilt-ai-  v.  Martin,  3  Q.  B.  D., 
-  formerly  they  regulated  the  time  for  moving  in  the  Court  of 
•TV  i /.'<•  /'itii/ar  v.  /j<i*firi<-k,  1  Chy.,  Ch.  53). 

The   submission   must   be   made  rule  of  one  of  the  Divisions  of 
-rh  Court  (see  sec.  201)  be-fore  the  motion  can  be  made  and 
such  motion  can  only  be  entertained  by  that  Division  (Re  Loinax,  28 
\V.  I;..  485  ;  \V.  N.,  1SSO,  51). 

ids  on  voluntary  submissions  which  could  not  be  made  rules 

ee  sec.  2(>l)'could  not  formerly  be  set  aside  by  a  Court  of 

The  remedy  was  by  bill  in   K^uity  (now  by  action).     All  the 

Divisions   of  the    Hi.irh   Court   will  now  have  this  jurisdiction   (see 

:.th    I-M.,  696;  Hamilton  v.  Ji,nikin,  3  DeC,.  Jt  Sm.,  7«2  ;  see 

als.,  tt,  Lea  and  Ont.  ,i-  <jm-.  A'//.  Co.,  1!>  C.  L.  J.,  372  ;  3  C.  L.  T. 

II-  Credit   Vail,'*,  ,1-  (i.    W.  Ry.  Co.,  4  Ont.  App.  532). 
(2)  The  time  for  moving  in  the  case  of  a  compulsory  reference, 
otherwise  than  by  way  of  appeal,  is  governed  by  sec.  209. 
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0-  L.  P.  Act,  (3)  In  the  case  of  awards  of  the  third  kind,  for  example,  an  order 
a.  207-  of  Nisi  Prius  made,  not  compulsorily,  but  by  consent,  referring  all 
matters  in  difference  in  a  cause  (see  ante  p.  70  and  Chit.  Arch.  13th 
Ed.  1308  ;  Nagle  v.  Latour,  27  C.  P.  137  ;  Wilson  v.  Richardson, 
43  U.  C.  Q.  B.  365),  the  arbitrator  is  put  in  the  place  of  a  jury  and 
the  motion  must  be  made  within  the  time  limited  for  a  motion  for  a 
new  trial  (see  Rule  527,  Riccard  v.  Kingdon,  3  D.  &  L.  773  ;  Jones 
v.  Ive*,  10  C.  B.  429  ;  O'Toole  v.  Pott,  7  E.  &  B.  102;  Williams 
v.  McPherson,  2  Pr.  49  ;  see  also  Wilson  v.  Richardson,  43  U.  C.  Q. 
B.  365,  though  there  something  turned  upon  the  limitation  of  the 
first  four  days  of  the  succeeding  Term  mentioned  in  C.  S.  U.  C.  c. 
22,  s.  160  but  not  contained  in  that  section  as  consolidated  in  Rev. 
Stat.  c.  50,  s.  195. 

In  these  cases  not  being  bound  by  Stat.  9  &  10  W.  3  c.  15,  the 
Courts  seem  to  possess  a  discretion  to  extend  the  time  upon  sufficient 
ground  being  shewn  (see  Chit.  Arch.  13th  Ed.  1309  ;  Rawsihorn  v. 
Arnold,  6  B.  &  C.  629 ;  Emet  v.  Ogden,  7  Bing.  258  ;  Reynolds  v. 
Askew,  5  Dowl.  682). 

When  all  matters  in  difference  have  been  referred  and  not  merely 
the  questions  in  the  cause,  the  award  is  not  then  in  the  nature  of  a 
verdict,  and  must  be  moved  against  as  in  other  cases  under  the  Stat. 
9  &  10  W.  3,  c.  15,  before  the  last  day  of  the  Term  following 
publication  (Hay  ward  \.  Philips,  6  A.  &  E.  119  ;  Jones  v.  Ives,  10  C. 
B.  430;  Hawke  v.  Duggan,  5  U.  C.  Q.  B.  636). 

In  Blanchard  v.  Snider,  28  U.  C.  Q.  B.,  210;  and  Laurie  v. 
Russell,  1  Pr.  R.,  36,  following  Cramer  v.  Churt,  15  M.  &  W.,  309 
it  was  held  that  where  a  verdict  is  by  consent  taken  subject  to  an 
award  and  the  award  is  not  made  till  after  the  Term  following  the 
verdict,  it  relates  back  to  the  time  of  the  verdict  and  judgment  may 
be  entered  at  once,  without  waiting  until  the  time  for  moving  against 
the  award  has  expired 

If  plaintiff  pursuant  to  an  award  enter  up  a  verdict  and  sign 
judgment,  the  defendant  may,  within  the  time  limited  for  setting 
aside  the  award,  move  to  set  aside  both  judgment  and  award,  if  the 
latter  be  defective  (Russ.  692),  and  a  motion  to  set  aside  the  judgment 
may  be  made  as  soon  as  it  is  signed,  though  the  time  for  moving 
against  the  award  has  long  elapsed,  and  whether  or  not  the  award 
has  been  moved  against  (Russ.  692-5). 

Miscellaneous  Provisions. 

Copies  of  do-      [207.  The  Master,  County  Judge,  Referee,  Arbitrator  or 

SSfaJeYi-  Arbitrators  to  whom  a  reference  is  made,  upon  the  applica- 

denee  may    tiou  of  any   party,  and  wlitre   no  special  reason  appears  to 

lieu  of  orig-  liim  or  them  to  exist  for  tiling  any  original  book,  paper  or 

inai.  document   as  an  exhibit,  as  hereinbefore  provided,  may  at 

the  close  of  the  reference,  and  before  the  said  exhibits  are  so 

filed,  allow  a  sworn  copy  of  any  such  original  book,  paper 

or  document  which  has  been  given  in  evidence   before   him 

upon  such  reference,  or  of  such  portions  thereof  as  lie  may 

deem  material  to  be  substituted  as  an  exhibit  in  the  place 

of  anv  such  original  book,  paper  or  document.      39  V.  c.  28, 

s.  6.]" 
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Upon  any  appeal  or  motion  to  set  aside  an  award,  C-L.P-Act, 
any  party  may  by  notice  require  any  other  party  to  produce,  ss  208'21°- 
and  tlif  partv  so  required  shall  produce  upon  the  hearing  offrodnctom 

J  ,  .  •     •       i    i     ~  i  j  of  exhibits 

ud  appeal  or  motion  any  original   book,  paper  or  docu-  On  appeals 
miMit  in  his  possession  which  has  been  used  as  an  exhibit  Of 

M   in  evidence  upon  the  reference,  and  which    has  not  awards. 
been  tiled  with  the  depositions.    39  V.  c.  28,  s.  7,  last  part  .] 


9.  All  applications,  otherwise  than  by  way  of  appeal,  ?e 
to  set  aside  any  award  made  on  a  compulsory  reference  plication  to" 
under  this  Act,  shall  be  made  within  the  first  six  days 
the  Term  next  following  the  publication  of  the  award  to  the  be  made. 
parties,  whether  the  award  be  made  in  Vacation  or  in 
Term  ;  and  if  no  such  application  is  made  or  if  no  rule  is 
granted  thereon,  or  if  any  rule  granted  thereon  is  afterwards 
discharged,  such  award  shall  be  final  between  the  parties. 
3.  U.  C.  c.  22,  s.  165.] 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  0. 

Compulsory  references  are  under  sees.  189  and  195.  The  applica- 
to  a  single  Judge,  and  must  be  made  within  the  time  limited 
(/A  J/0///V  v.  Kingston,  43  U.  C.  Q.  B.  307).  It  is  not  necessary  that 
a  Judge's  order  under  sec.  189  should  be  made  a  rule  of  Court  before 
applying  under  this  sec.  to  set  aside  the  award  (  Watson  v  Bennett, 
5  H.  &  X.  8.X  1).  The  application  is  in  time  if  made  on  the  6th  day, 
though  the  rule  be  not  drawn  up  for  some  days  later  (ib.).  There 
vater  power  to  set  aside  on  motion  an  award  made  under  a  com- 
pulsory than  one  made  under  a  voluntary  reference  (Hogye  v.  Burgess, 
3  H.  &  N.  293  ;  Holt/ate  v.  KiWck,  1  H.  &  X.  418)  ;  'the  judgment 
of  the  arbitrator  upon  both  law  and  facts  is  final  on  both  kinds  of 
reference,  except  where  an  appeal  is  given  under  this  Act  (  Baguley 
v.  .\f,irkinrk,  30  L.  J.  C.  P.  342). 

See  also  notes  to  sec.  206. 

bo  when  such    awards  may  be  enforced  see   Rule  246  (e]  and 
sec.  2)0,  infra. 


Any  award,  report,  or  certificate  made  on  a  com-  When  an 
pulsory  reference   may,  by  authority  of  a  Judge,  on   such  b^oSerofa 

terms  as   to    him    seem    reasonable,  be  enforced  at  any  time  fudtrf  been- 
i  .  ,  .  ,         ,  ,.        .  »».  forced,  after 

after  six  days  from  the  time  ot  publication  or  filing,  not-  the  expira- 
withstanding  that  the  time  for  moving  to  set  aside  or  for  Jjays°fsix 
appealing  has  not  elapsed.  C.  S.  U.  C.,  c.  22,  s.  166.] 

Taken  from  Imp.  Act,  17  &  18  V.,  c.  125,  s.  10. 

Compulsory  reference  the  matters  in  dispute  may  have  been 
referred  under  sec.  189.  Judgment  in  such  case  may  be  enforced 
by  the  same  process  as  the  finding  of  a  jury  (sec.  189),  and  may  be 

•  1  as  soon  as  the  report  is  confirmed  under  sec.  191.  Or 
issues  of  fact  may  have  been  referred  or  a  verdict  may  have  been 
taken  subject  to  a  reference  (under  sec.  195).  Judgment  in  that 

nay  be  entered  after  fourteen  days  from  service  of  a  copy  of 
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C.  L.  P.  Act,  award    (Rule  246  (e),   or  at  any  time  after  the  time  for    moving 
s-  211.      against  the  award  has  expired,  viz.,  after  the  sixth  day  of  the  fol- 
lowing sittings  (sec.  209). 

The  present  section,  seems  to  provide  for  a  motion  for  leave  to  en- 
force the  award  before  the  time  for  moving  against  it  has  expired,  or 
sooner  than  under  Rule  246  (e)  judgment  could  be  entered. 

Enforcing  Awards  Generally. 

An  award  made  in  an  action  under  Sees.  189  and  195,  is  in  general 
enforced  by  entering  judgment  in  the  action  and  issuing  execution 
in  the  usual  way.  Judgment  must  first  be  signed  (Kendil  v.  Mer- 
ritt,  25  L.  J.  C.  P.  251),  and  is  entered  as  formerly  on  the  award 
without  any  motion  for  judgment  (ft<>n'oti'<t«((>  v.  JHUchener,  3  B.  & 
P.  244  ;  Cramer  v.  Churt,  15  M.  &  W.,  309  ;  Lloyd  v.  Ltwix,  2  Ex. 
D.  7  ;  Wallace  v.  Whaley,  9  Pr.  R.  248)  ;  execution  is  issued  in  the 
usual  way  (Callard  v.  Patcrxnn.  4  Taunt  319);  but  only  for  the  sum 
awarded  not  for  interest  thereon  (Lee  v.  Linyard,  1  Kast401).  Where 
a  verdict  is  taken  subject  to  an  award,  and  by  consent  all  matters 
in  difference  are  also  referred,  a  judgment  cannot  be  entered  in  the 
action,  but  resort  must  be  had  to  the  ordinary  modes  of  enforcing 
an  award  on  a  voluntary  reference,  (Chit.  Arch.  13th  ed.,  1375. 
See  ffawke  v.  Durban,  5U.  C.  Q.  B.  636  ;  Williams  v.  McPher#ot>,  2 
Pr.  R.  49).  The  ordinary  modes  of  enforcing  awards  made  on  volun- 
tary references  are,  (1)  by  action,  (2)  by  attachment.  (3)  in  England 
(under  Imp.  Act  1  and  2  Viet.  c.  110,  ss.  18  and  19),  where  payment 
of  money  is  awarded,  by  motion  for  an  order  to  pay  the  amount 
awarded,  upon  which  order  execution  may  be  issued  (see  Doe  v. 
Amey,  8  M.  &  W.  565  ;  Russ.  615,  617).  this  motion  is  for  a  rule 
nixi,  as  there  is  no  action  in  Court  to  make  Rule  404  apply  (Re 
Phillips  v.  Gill,  1  Q.  B.  D.  78),  and  the  rule  must  be  served  person- 
ally (  Winward  v.  Hoult,  14  M.  &  W.  197). 

Before  either  of  the  last  two  modes  can  be  adopted,  the  submis- 
sion must  have  been  made  a  rule  of  Court  (see  notes  to  Sec.  201). 

Attachment  for  non-payment  of  money  cannot  now  be  had  (R.  S. 
0.  c  67,  s.  10),  but  proceedings  by  attachment  are  applicable  where 
the  award  directs  the  performance  of  an  act,  other  than  the  payment 
of  money.  Proceedings  by  action  may  be  adopted  whether  the  sub- 
mission be  by  writing  under  seal,  or  not  under  seal,  by  Judge's 
order,  order  at  Nisi  Prius,  or  order  of  Court  (see  Harrison  C.  L. 
P.  Act,  p.  224  ;  Russell  on  Awards  582). 

The  party  should  elect  which  mode  he  will  pursue  (Stock  v.  De 
Smith,  Cas.  Temp.  Hardwicke  106);  but  the  adoption  of  one  remedy 
does  not  it  seems,  necessarily  exclude  the  other  (Reg.  v.  Hemsworth, 
3  C.  B.  745  ;  Dexter  v.  Fitzj/ibhon,  4  U.  C.  L.  J.  43). 

Proceedings  by  attachment  may  be  taken  before  the  time  for 
moving  against  the  award  has  elapsed  (O'Toole  v.  Pott,  1  E.  and  B. 
102). 

An  action  is  the  only  remedy  where  the  award  cannot  be  made  a 
rule  of  Court,  and  no  Statute  provides  a  special  mode  for  enforcing 
it  (Russ.  5d.,  ed.  522  ;  See.  also  Re  Credit  Valley  Ry.  v.  G.  W.  Ry. 
Co.,  40nt.  App.  532). 

Arbitrator  [£11.  Upon  any  compulsory  reference  under  this  Act,  or 
a^ardTifthe  uPon  ail7  reference  by  consent  of  parties  where  the  sub- 
form  of  a  mission  is  or  may  be  made  a  rule  or  order  of  any  of  the 
special  case,  g^perior  Courts  of  Law  or  Equity,  and  upon  any  reference 
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muler   this    Act,  in  any  cause  in  a  County  Court  made  1  »y  0-  L.  p.  Act, 
rule  or  order  of  such  Court,  the  Referee  or  Arbitrator  may.      s-  212> 
if  he  thinks   tit.  and  if  it  is  not  provided  to  the  contrary. 
ids  award  as   to  the  whole  or  any  part  thereof,  in  the 
form    of  a    special   case   for   the  opinion   of  the  Court,  and 
where  ;ui  action  has  been  referred,  judgment,  if  so  ordered,  Effect  there- 
mav    be    entered    according   to   the   opinion   of   the   Court.0' 
-     r.  C.  c.  22,  s.  162.]  ' 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  5. 
The  arbitrator  is  under  no  obligation  to  state  a  case  (Gibbon  v. 
Park',-.  T>  L  T.  N.  S.  ;Ks4  ;  Wood  v.  Hutltaw,  o  M.  &  W.  674),  but 
may  decide  the  matters  himself  ;  and  there  is  no  difference  between 
a  professional  and  any  other  arbitrator  (Jupp  v.  Gra;i*on,  1  t'.  M.  & 
R.  523  ;  YI>HH</  v.  Walter,  9  ^es.  364).  Even  where  the  reference 

\\itli  power  to  the  arbitrator,   if  either  party  requires  it,"  to 
submit  questions  of  law  ;    ht-ld,   enabling   not   compulsory  (K<'*t<-i:cn 

•'••r/in/ii,  L'O  I'.  (.'.  <<).  B  500).    Where  the  reference  was  "subject 
to  such  points  of  law  as  will  properly  arise  on  the  pleadings  and  evi- 

:  "  /i'li/,  that  this  rendered  it  imperative  on  the  arbitrator  to 
state  legal  points  raised  (Ro##  v.  Corp.  of  Bni<^,  21   C.  P.  41). 


cial  case  for  the  determination  of  a  question  of  law  ought  to 
set  forth  such  facts  as  are  necessary  for  the  determination  of  the 
question  (Sheridan  v.  Na<jle,  6  Ir.  C.  L.  110). 

[*£!!£.  The  proceedings  upon  any  such  arbitration  as  last  Proceeding 
aforesaid  shall,  except  otherwise  directed  by  this  Act  or   by  tratdr,  and.1" 

-ubmission  or  document   authorizing  the  reference.  1  »e  !lis  power  to 

i-i-i  Tii-  i       'Jt'  as   upon 

conducted  in  like  manner  and  be  subject  to  the  same  rules  reference  by 

and  enactments  as  to  the  power  of  the  Arbritrator  and  of  consent- 
the   Court,  the  attendance  of    witnesses,  the  production   of 
documents,  enforcing  or  setting   aside   the  award,  or  other- 
as  upon  a  reference  made  by  consent   under   a  rule  of 
one  of  the  Superior  Courts  or  the  order  of   a  Judge  thereof. 
5.  II.  C.  c.  22,  s.  163.] 

Taken  from  Imp.  Act  17  &  18  V.  c.  125,  s.  7. 

The  arbitrator  appoints  a  time  and  place  of  meeting,  (Fetherxtone 

'.'  Ves.  0",)  and  notifies  the  parties  or  their  attorneys  if 

they  have  any,  (Allan  \.  Brown  Tay,  IT.  C.  R.  335  ;  Re  Johnxon  d- 

Mun.  of  Gloucester,  12  U.  C.  Q.  B.  135).   They  must  then  attend  or  the 

arbitrator    may  proceed  (  Wood  v.  Lrake,  12  Ves.  412  ;  Proudfoot  v. 

.  U  i  >.  S.  163).    He  should  not  deviate  from  the  ordinary  rules 

which  govern  Courts  of  Justice,  and  should  therefore  not  examine 

privately  a  party  upon  his  own  behalf.     (See  Davis  v.  Broodaall,  2 

Q    I'..    !!>!>;  /;o///r  v.  ///////;>///-,-//,  1   Pr.  R.  187.)     If  the  order  . 

require  him  to  take  evidence  on  oath  he  would  not  be  justified  in  re- 

ceiving affidavits  (Bank*  v.  Banks,  1  Gale  46). 

Before  an  arbitrator  proceeds  ex  parte,  he  should  satisfy  himself 
by  proper  evidence  that  necessary  notice  of  the  appointment  has 
rved,  and  that  the  notice  served  conveys  the  information  that 
f£  i»irt>'  proceedings  will  be  taken  if  the  party  served  does  not  at- 
tend. The  party  prosecuting  the  arbitration  should  take  care  that 
all  proper  notices  are  served  (Re  Potter  v.  Knapp,  5  Pr.  R.  197  ; 
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C.L.  P.  Act,  Ward    v.  Me  Alpine,  25    C.    P.    119;     Whitely    v.    McMahon,    32 
s.  213-      C.  P.  453). 

Irregularities  in  the  mode  of  conducting  the  arbitration  may  be 
waived  by  continuing  the  arbitration  after  they  have  been  dis- 
covered (Mosely  v  Simpson,  L.  R.  16  Eq.  226  ;  see  also  notes  to 
sec.  218). 

refe6reucee  is  [21#.  In  case,  in  any  reference  to  arbitration,  whether 
made  a  rule  under  this  Act  or  otherwise,  the  submission  is  made  a  rule 
case°may  be  °^  an7  Court,  such  Court  or  a  Judge  thereof  may,  at  any 
remitted  to  time,  and  from  time  to  time,  remit  the  matters  referred,  or 
tors  "/  m  any  or  either  of  them,  to  the  reconsideration  and  re-deter- 
" Diination  of  the  Arbitrator  or  Arbitrators  or  Umpire,  as 
the  case  may  require,  upon  such  terms  as  to  costs  and  other- 
wise as  to  the  said  Court  or  Judge  seem  proper.  C.  S.  U. 
C.  c.  22,  s.  164.] 

Taken  from  Imp.  Act,  17.&  IS  V.  c.  125,  s.  8. 

The  jurisdiction  under  this  section  cannot  be  ousted  by  a  pro- 
hibitory clause  in  the  submission  (Coleman  v.  Cork  &  YoughaU  Ry., 
13  Ir.  C.L.  R.  368).  It  may  be  exercised  repeatedly  (Re  Manley  v. 
Anderson,  2  Pr.  R.  354)  ;  and  on  the  application  of  the  party  in 
whose  favour  the  award  is  made  as  well  as  the  other  party  (Caswell 
v.  Groucutt,  31  L.  J.  Ex.  361  ;  Cross  v.  Cross,  13  C.  B.  N.  S.  253. 
See  Da-vies  v.  Pratt,  16  C.  B.  162,  586). 

There  is  no  inflexible  rule  as  to  the  time  for  moving.  It  is  not 
necessarily  too  late  because  the  time  for  moving  against  the  award 
has  expired  (Connor  v.  McCormack,  23  C.  P.  271  ;  Stewart  v.  Beattie, 
37  U.  C.  Q.  B.  538.  See  Kesteven  v.  Gooderham,  20  U.  C.  Q.  B. 
500;  Mordue  v.  Palmer,  L.  R.  6  Chy.  22  ;  Warburton  v.  Haxling- 
den,  48  L.  J.  C.  P.  451  ;  Leicester  v.  Grazebrook,  40  L.  T.  883). 

A  reference  back  will  not  be  made  on  the  same  grounds  as  to  dis- 
covery of  new  evidence  as  would  suffice  on  an  application  for  a  new 
trial  (McClain  v.  Maitland,  2  Pr.  R.  279). 

Reference  back  is  often  ordered  where  some  mistake  has  occurred 
as  where  the  defendant  had  not  attended  owing  to  some  misappre- 
hension (Bleacher  v.  LoyalL,  2  Pr.  R.  14),  or  as  to  the  disposition  of 
the  costs  (O'Connor  v.  McCormack,  sup.  Stewart  v.  Beattie,  sup. 
Clancy  v.  Clancy,  5  Pr.  R.  108  ;  Harland  v.  Newcastle,  L.  R.  5 
Q.  B.  47.  See  Keep  v.  Hammond,  9  U.  C.  L.  J.  157  ;  Jordan  v. 
Ambler,  8  C.  L.  J.  67  ;  Allan  v.  Greenslade,  33  L.  T.  567). 

The  matter  will  not  be  remitted  on  the  ground  of  mistake  in  the 
legal  principle  on  which  the  award  is  based,  except  where  the 
arbitrator  admits  the  mistake  (Dinnisv.  Blake,  L.  R.  IOC.  P.  388). 

The  costs  of  the  application  in  such  case  depends  upon  whether 
the  mistake  is  attributable  to  the  arbitrator  or  to  one  of  the 
parties  (Stewart  v.  Beattie,  and  other  cases  sup. ) 

In  cases  not  merely  of  mistake,  a  reference  back  was  refused  where 
the  Court  could  not,  if  so  disposed,  have  set  aside  the  award  (Hogge 
v.  Bvrgess,  3  H.  &  N.  293;  Latta  v.  Wallbridge,  3  Pr.  R.  157); 
where  the  award  was  good  on  its  face,  but  it  was  alleged  that  upon 
the  ground  of  the  arbitrators  decision  being  stated  the  award  might 
be  moved  against  (  Wells  v.  Gzoivski,  16  U.  C.  Q.  B.  42  ;  Reid  v.  Weir, 
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.'.  B.  ,"U4)  ;  where  award  was  not  shewn  to  be  egregiously  C-L-P.  Act, 
_  or  not  sanctioned  hy  the  evidence  i  AY    />'/•«>/•/<   ,f  OverkoU,  '2       a  214. 
1'r.    B 

ference  b-u.-k  \va<  granted  where  under  the  circumstances  it 
could  not  be  said  that  the  arbitrators  had  fully  considered  or  really 
pronounced  judgment  «>n  the  questions  submitted  (R<-  ln<jcrxoll\. 

3  I'Y.  K.   162). 

re  flu-re  was  a  flagrant  disregard  by  the  arbitrators  of  their 
plain  duty  under  the  submission  the  Court  refused  to  remit  the 
matter  to  them  and  simply  set  aside  their  award  (Rons  v.  Corp.  of 

.  L'l  C.  P.  548  ;  see  Murphy  v.  Cotton,  14  U.  C.  Q.  B.,  426.) 

The  matter  may  be  remitted  in  part  only,  e.  f).,  to  correct  the 

name  of  the  plaintiff  wrongly  described    in   the   award  (ffowett  v. 

C.   IV  128).     In  such  case  the  arbitrator  is  as  to  the  rest, 

•'»>  (Jo/iHx'jn  v.  Latham,  20  L.  J.  Q.  B.  238,  per  Erie,  J.), 

and  if  he  needs  no  assistance  from  the  parties  as  to  the  matter  re- 

mitted he  need  not  summon  them  (Morris  v.  Morris,  6  E.  &  B.  383  ;, 

!'.  lo.S  ;   linn;  tt  v.    Cltmentx,  tstip.  ;  Re  H  untley  \.  Brinbrooke, 

1  K.  &  B.  787),  more  especially  if  the  parties  do  not  desire  to  give 

evidence    (Baker    v.    Hunter,    4    D.    &    L.    696.)      If    the 

award  generally,  and  not  part,  is  remitted,  the  arbitrators  may  be 

called  upon  to  hear  the  whole  case  again  (see  per  Lord  Denman  in 

^v.    Warren,   6   Q.  B.  618).     As  to  costs  generally,  where 

award  remitted,    see   McRae  v.  McLean,  2  E.  &  B.  946.  and  where 

on  fresh  evidence  the  first  award  is  superseded  in  part  (Blair  v.  Jones, 

701). 

[*>14.  Wherever  the  parties  or  any  of  the  parties  to  any  When 


deed  or  instrument  in  writing  agree  that  any  existing  or  any 
future  differences  between  them  or  any  of  them  shall  be  "ieilt  &^t 

,  .  .  .,    ,  ,  that  any  all- 

red  to  arbitration,  and  any  one  or  more  ol  the  parties  ference  be- 
so  having  agreed  or  any  person  or  persons  claiming  through  s^iTblfrS 
or  under  him  or  them,  nevertheless  commences  an  action  at  ferred  to 

.  n       '.,  ,,  ,1  ,-       arbitration, 

or  a  suit  in    Lqmty  against  the  other  party  or  parties  the  Court  or 
or  any  of  them,  or  against  any  person  or  persons  claiming  ^udg^a3r 
through  or  under  him  or  them  in  respect  of  the  matters  so  ceediugs 
I  to  U«  referred  <.r  any  of  them,  then  upon  the  appli-  &on  Pof  d£ 
!i  of  the  defendant  or  defendants,  or  any  of  them,  after  fendant  and. 
appearance  and  before  plea  or  answer,  and  upon  the   Court 
•lu'''  being  satisfied  that  no  sufficient  reason  exists  why 
such  iiiattt-i-s  ought  not  to  be  referred  to  arbitration  accord- 
ing to  Midi  ;igr«'<-ment  as  aforesaid,  and  that  the  defendant 
i  tin-  time  of  the  bringing  of  such  action  or  suit  and 
still  is  ready  and  willing  to  join  and  concur  in  all  acts  neces- 
nid  proper  for  causing  such  matters  so  to  be  decided  by 
arbitration,  the  Court  in  which  such  action  or  suit  has  been 
_ht  or  a  Judge  thereof  may  make  a  rule  or  order  stay- 
iil  proceedings  in  such  action  or  suit,  on  such  terms  as 
to  costs  and   otherwise    as  to  such   Court  or    Judge   seem 
r  ;  but  such  rule  or  order  may,  at  any  time  afterwards, 
b»-  discharged  or  varied  as  justice  requires.      C.  S.  U.  C.  c. 
22,  s.  167.] 
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C.L.P.  Act,      Taken  from  the  Imp.  Act  17  &  18  Viet.  c.  125,  s.  11. 

An  agreement  to  refer  all  disputes  to  a  foreign  Court  is  within  this 
section  (Law  v.  Garrett,  8  Oh.  D.  26),  and  the  differences  may  be 
differences  of  law  as  well  as  fact.  (Randegger  v.  Holmes,  L.  R.  1 

C.  P.  679  ;  see  McCollum  v.  McKinncm,  22  U.  C  Q.  B.  175),  but  the 
question  to  be  referred  must  be  one  arising  out  of  the  agreement 
and  reasonably  presumed  to   have    been  contemplated   (  Wallia  v. 
Hirxch,  28  L.  T.  Jour.  159  ;  Mulkern  v.  Lord,  4  App.  Cas.  182). 

It  has  been  recognized  to  be  the  law  that  parties  cannot  contract 
to  refer  matters  in  dispute  between  them  to  arbitration  so  as  to  oust 
the  Courts  of  their  ordinary  jurisdiction,  i.e.,  they  cannot  agree  that 
no  Court  shall  have  jurisdiction  in  case  of  a  breach  of  the  contract, 
and  either  party  may  bring  an  action  instead,  in  spite  of  such  an 
agreement ;  but  it  is  legal,  and  often  beneficial  to  agree  that  no  cause 
of  action  shall  arise  until  an  arbitrator  has  first  adjudicated  on  the 
matter  and  settled  the  sum  payable.  That  is  not  ousting  the  juris- 
diction of  the  Court  (ticott  v.  Avert/,  5  H.L.  C.  811,)  but  is  only  im- 
posing a  condition  precedent  to  the  bringing  of  an  action.  The  case 
is  different  where  the  contract  is  to  pay  the  amount  payable  with  a 
subsequent  collateral  clause  containing  an  agreement  to  refer  the 
question  to  arbitration.  (See  Elliott  v.  Royal  Exchange  AM.  Co.,  L. 
R.  2  Ex.  243  ;  Gri<j<i*  v.  BWhujton,  27  U/C.  Q.  B.  520  ;  Alexander 
v.  Campbell,  27  L.''T.  25  ;  McQitt  v.  Proudfoot,  4  U.  C.  Q.  B.  33; 
Ddwuon  v.  Fltzqeratd,  1  Ex.  D.  257  ;  Edwards  v.  Aberayron 
£oc.,34L.  T.  457.) 

In  the  latter  kind  of  cases  the  Court  will  probablj  feel  bound  to 
stay  the  action  till  the  amount  has  been  settled  by  arbitration,  as  the 
agreement  constitutes  a  defence  (see  Pornpe  v.  Fuchs,  34  L.  T.  800). 

In  the  former  kind  where  the  agreement  would  not  constitute  a 
defence  the  later  decisions  adopt  the  view  of  Lord  Selborne  in 
Willesford  v.  Watson  (L  R.  8  Chy.  473),  that  if  the  parties  choose 
to  determine  for  themselves  that  they  will  have  a  forum  of  their 
own,  a,  prima  facie  duty  is  cast  upon  the  Courts  to  act  upon  such 
arrangement  (Law  v.  Garrett,  8  Ch.  D.  26  ;  Piercy  v.  Young,  14  Ch. 

D.  200  ;  Mulkern  v.  Lord,  4  App.  Cas.    182),  especially  in  cases  of 
disputes  between  a  building  society  and  its  members  where  arbitra- 
tion, if  parties  agree,  is  provided  by  the  Building  Society  Act  (see 
Hack  v.  London  Provident  Building  Society,  23  Ch.  D.  103).     An 
action  will  therefore  be  stayed  if  justice  can  be  done  by  arbitration 
(see  White  v.  Kirby,  2  Chy.  Ch.  414),  where  the  application  is  made 
bonafide  by  a  party  who  has  always  been  ready,  and  at  the  time  of 
the  application  is  ready  (  Weir  v.  Johnson,  W.  X.  1882,  159)  to  refer 
and  there  are  matters  in  dispute  within  the  meaning  of  the  agree- 
ment (Mulkern  v.  Lord,  sup.;  Compagnie  du  Senegal  v.  Smith,  W. 
M.  1883,  180),  and  the  onus  of  proving  that  arbitration  will  afford 
no  adequate  relief  is  on  the  plaintiff  (Mulkern  v.  Lord,  4  App.  Cas. 
182  ;  see  also  Alexander  v.  Mendl,  22  L.  T.  609). 

Proceedings  will  not  be  stayed  where  the  object  of  defendant  is 
merely  to  delay  the  plaintiff  (Lury  v.  Pearson,  1  C.  B.  N.  S.,  639  ; 
see  also  Smith  v.  British  Marine,  &c.  Co.,  W.N.  1883,  176,  where 
the  fact  that  the  party  applying  had  obtained  time  to  plead,  and  was 
under  terms  to  take  short  notice  of  trial,  was  considered  a  Lr<>«d 
objection  to  the  motion) ;  or  where  a  question  of  fraud  is  not  merely 
suggested  by  the  plaintiff  but,  in  the  opinion  of  the  Court  or  Judge,  is 
raised  bona  fide  (  Wallis  v.  Hindi,  28  L.  T.  Jour.  159  ;  Hirtsch  v. 
Thurn,  4  C.  B.  N.  S.  569  ;  Russell  v.  Russdl,  42  L.  T.  112  ;  see  White 
v.  Kirby,  2  Chy.  Ch.  414);  or  where  the  matter  agreed  to  be  referred 
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up  by  defendant  by  counter  claim  (Atkinson  v.   EIILmi.  C-  L.  P.  Act, 

where  some  of  the  intended  parties  not  having      s-  215- 
red.  it  would  be  contrary  to  the  intention  of  the  other  parties  ^  .iu 

an  1'r.  5th  ed.  1907)  ;  "i"  where  the  notice  to  refer  under  the.  i.^-din-Js''  ' 

;;ent   is  not  eo-exteiisivt-  with  the   ol)ject  of  the  action  (Seton, 

//  v.  Jvl/ii,  '22  \\ .  U.  449  ;    see  also  //>/;///<  x  v.  Hand- i  it - 

'l..  T.  600,  and  ////;//"*  \.    London   A**.  Co.,  4  Out.  293 

an   arbitration   provided  for  to  determine  the  amount  of  loss 

would   be  useless,  the  right  to   recover  any  amount  being 

or  where   the   submission   is   revocable,   and  has   been 

•It.ll  v.  '1  /tviHj'xvn,  I  Q.  B.  D.  748,  and  notes  to  Sec. 

also  Kiti'licii  v.    Turnhnll,    20  W.    R.  253   where 

:ivf  arbitration  proceedings,  an  arbitrator  died. 

The  provisions  of  this  section  apply  so  as  to  enable  a  plaintiff  to 
to  stay  a  counter-claim  where  there  has  been  an  agreement  to 
he  subject  matter  of  the  counter-claim  (Spartali  v.  Van  Hoorn, 
lv-4.  32). 

It  would  seem  that  if  an  order  is  refused,  or  the  defendant  does 
not  apply  for  one,  he  may  nevertheless  sue  the  plaintiff  for  violation 
of  his  agreement  to  refer  (Livingston  v.    Ralli,  24  L.  J.  Q.  B.  269; 
v':  Simeon,  3  D.  &  L.  27). 

The  order  staying  proceedings  should  make  some  provision  as  to  the 
costs  of  the  action,  but  if  it  does  not,  there  is  jurisdiction  under  this 
section  to  vary  the  order  after  an  award  has  been  made  (Bustros  v. 
!,  R.  6,  C.  P.  259). 

[215-  It'  in  case  of  arbitration,  the  document  authorizing  Provisions 
the  reference  provides  that  the  reference  shall  be  to  a  single  iUgthePpiace 
A  i -bit  rat  or,  and  all  the  parties  do  not.  after  differences  nave  ^bttrato^or 
arisen,  concur  in  the  appointment  of  an  Arbitrator,  or  if  umpire  dy- 
appointed  Arbitrator  refuses  to  act,  or  becomes  incapable  ^aJt^&c"^ 
of  acting,  or  dies,  and  the  terms  of  the  document  do  not  show  when  the 

--     -  -  reference 


intention  that  such  vacancy  should  not  be  supplied,  and 
the  parties  do  not  concur  in  appointing  a  new  Arbitrator.  or  ^SLn^ 
if,  win  TO  the  parties  or  two   Arbitrators  are  at  liberty  to  hia  place 

;nt  an  Umpire  or  third  Arbitrator,  such  parties  or  Ar-  be 
bitrators  do  not  appoint  an  Umpire  or  third  Arbitrator,  or 
if  any  appointed  Umpire  or  third  Arbitrator  refuses  to  act, 
or  1  incomes  incapable  of  acting,  or  dies,  and  the  terms  of  the 
document  authorizing  the  reference  do  not  show  the  intention 

>uch  vacancy  should  not  be  supplied,  and  the  parties  or 
Arbitrators  respectively  do  not  appoint  a  new  one,  then  and 
in  every  such  instance  any  party  may  serve  the  remaining 

ifs  or  the  Arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  appoint  an  Arbitrator,  Umpire  or  third  Arbitrator: 
and  it  within  seven  clear  days  after  service  of  such  notice, 
no  Arbitrator,  Umpire  or  third  Arbitrator  is  appointed,  A  judge  to 

.Iudu«-  of  either  of  the  Superior  Courts  of  Law,  or  dtjjgjj^  *£ 

1  'oiirt  of  Chancery,  or  of  any  County  Court,  if  the  case  fault  of  the 
be  in  such  County  Court,  may,  upon  summons,  to  be  taken  proper  party 
out  by  tht-  party  who  served  such  notice,  appoint  an  Arbi- 
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0.  L.P.  Act,  trator,  Umpire  or  third  Arbitrator,  as  the  case  may  be,  and 
S3-  216,  217.  Sucj1  Arbitrator,  Umpire  or  third  Arbitrator  may  act  in  the 
reference  and  make  an  award  as  if  he  had  been  appointed 
by  consent  of  all  parties.  C.  S.  U.  C.  c.  22,  s.  168.] 

Taken  from  Imp.  Act  17  &  18  V.  c.  125,  s.  12. 

An  umpire  is  usually  appointed  after  the  arbitrators  have  entered 
on  the  reference  and  are  unable  to  agree  .  A  third  arbitrator  must 
be  appointed  before  the  arbitration  proceeds  ;  and  an  umpire  must 
decide  the  reference,  not  merely  the  differences.  His  appointment 
may  therefore  terminate  the  powers  of  the  arbitrators.  For  other 
distinctions  between  the  two,  see  Bates  v.  Townley,  1  Ex.  572; 
Tollitv.  Saunders,  9  Price  612;  2  Saunders,  133-7  ;  Re  Willxon  & 
York,  46  U.  C.  Q.  B.  289.  If  an  umpire  refuses  to  act,  the  power  to 
appoint  continues  till  someone  is  named  who  will  accept.  (See  Oliver 
v.  Callings,  11  East,  367;  Trippet  v.  Eyre,  3  Lev.  263). 

Where  in  case  of  disagreement,  a  third  arbitrator  or  an  umpire  is  to 
be  appointed,  the  parties  have  the  right  to  insist  that  such  third  person 
shall  have  before  him  the  evidence  and  witnesses  produced  before  the 
two  arbitrators,  as  well  as  the  right  to  appear  before  such  third  per- 
son before  a  binding  award  can  be  made  (Re  Soules  v.  Morton,  4  Pr. 
R.  249). 


When  the  re-  [£16.  Where  the  reference  is  or  is  intended  to  be  to  two 
twonarbitra°  Arbitrators,  one  appointed  by  each  party,  either  party,  in 
tors  and  one  case  of  the  death,  refusal  to  act  or  incapacity  of  any  Arbi- 
neSecta  to  trator  appointed  by  him,  may  substitute  a  new  Arbitrator, 
appoint,  the  unless  the  document  authorizing  the  reference  shows  an  in- 
after  ceSin  tention  that  the  vacancy  should  not  be  supplied,  and  .f  on 
anoint  hfs'  suc^  a  re^erence  one  Parfc7  ^a^s  to  appoint  an  Arbitrator, 
arbitrator  to  either  originally  or  by  way  of  substitution  as  aforesaid,  for 
uniis*  the  seven  clear  days  after  the  other  party  has  appointed  an  Arbi- 
reference  trator,  and  has  served  the  party  so  failing  with  notice  in 
writing  to  make  the  appointment,  the  party  who  has  ap- 
P0*11*6^  an  Arbitrator  may  appoint  such  Arbitrator  to  act 
be  supplied,  as  sole  referee  in.  the  reference,  and  an  award  made  by  him 
shall  be  as  binding  on  both  parties  as  if  the  appointment 
had  been  by  consent;  but  the  Court  or  a  Judge  may  revoke 
such  appointment  on  such  terms  as  seem  just.  C.  S.  U.  C. 
c.  22,  s.  169.] 

Taken  from  Imp.  Act  17  and  18  Viet.  c.  125,  s.  13. 
This  section  does  not  apply  where  the  reference  is  to  three  arbi- 
trators, one  to  be  appointed  by  each  party,  and  a  third  to  be  chosen 
by  the  two  so  appointed  (Gumm  v.  Hallett,  L.  R.  14  Eq.  555),  noi 
where  the  reference  is  to  arbitrators  and  their  umpire  (  Re  Fra*  r  <t 
Co.,  and  Ehrensperger,  Ac.,  W,  N.  1883,  191  ;  32  W.  R.  240). 


Twoarbitra-      [JJlf.  Where  the  reference  is  to  two  Arbitrators  and  the 
terms  of  the  document  which  authorizes  it  do  not  show  an 
-  intention  that  there   should   not   be   an   Umpire,  or  do  not 
less  the         provide  otherwise  for  the  appointment  of  an  Umpire,  the 
forSdsTt.     two  Arbitrators  may  appoint  an  Umpire  at  any  time  within 


un- 
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tin*  period  during  which  they  have  power  to  make  an  award,  C-  L.  P.  Act, 

js  tliev  are  called  upon   by  notice  as  aforesaid  to  make8*       ' 
the  appointment  sooner.     C.  S.  U.  C.  c.  22,  s.  170. 

Taken  from  Imp.  Act  17  and  18  Viet.  c.  125,  s.  14. 

••receding  note  as  to  distinction  between  an  umpire  and  a  third 
arbitrator. 

ich  of  the  two  arbitrators  nominates  a  person  to  be  umpire  and 

;urree  that  either  is  a  proper  person  they  may  choose  between  the 

two  by  l<>t   y~  alt  v.  I.,  (lij'-r,  16  East,  5,  1),  but   not  where  they  exer- 

>  judgment  (Re  Cassell,  9  B.  and   C.    624  ;  European  &  Ameri- 

\  £.  Co.  v.  Crocket/,  8  C.  B.  N.  S.  397). 

appointment  of  an  umpire  need  not  be  in  writing  unless  the 
is  of  reference  so  require  (Ray  v.  Durand,  1  C.  L.  Cham.  27). 


.  The  Arbitrator  acting  under  any  such  document  or 
compulsory  order  of  reference  as  aforesaid,  or  under  any 
order  referring  the  award  back,  shall  make  his  award  under 
his  hand,  and  (unless  such  document  or  order  respectively 
contains  a  different  limit  of  time)  within  three  months  after 
he  has  been  appointed,  and  has  entered  on  the  reference  or 
>een  called  upon  to  act  by  a  notice  in  writing  from 
any  party,  but  the  parties  may  by  consent  in  writing  enlarge 
the  time  for  making  the  award.  C.  S.  U.  C.  c.  22,  s.  171.] 

Taken  from  Imp.  Act  17  &  18  V.  c.  125,  s.  15. 

If  the  parties  proceeded   without   objection  after  the  time  has 

expired  they  cannot  afterwards  raise  the   objection  that  the  award 

was  made  after  the  time  (Tyerman  v.  Smith,  6  E.  &  B.  719  ;  E.  of 

Lnit'lon  Chatham  &  Dover  Ry.,  I  .  R.  2,  E  &  I.  App.  43). 

'  if   a  party  object  though  continuing  to  attend  (Rinyland  v. 

?,  17  C.  B.  N.  S.  514  ;  Barton  v.  Hubertus,  16  U.  C.  C.  P. 

I  f  the  parties  so  proceed  by  consent  such  consent  is  a  parol 

submission    and    revocable    before    award    (Ruthven    v.    Rosxin,    8 

In  like  manner  an  irregular  enlargement  by  the  arbitrator  may  be 

waived   (Ilalb-tt  v.  Hallett,  5  M.   &    W.  25;  Ruthven  v.  Ruthven,  5 

Q.  H.  276;  see  also  McCulloch  v.   White,  33  U.  C.  Q.  B.  331). 

The  three  months  do  not  begin   to  run  until  the  arbitrator  has 

•  I  judically  on  the  reference  (Baker  v.  Stephens,   L.  R.  2  Q. 

.23). 

enlargement  should  be  made  a   rule  of  court  as  well  as  the 
submission  i  ;M<i.v  <-«r  \.  ('/i<!i/tin-r*,  4  U.  C.  Q.  B.  171). 


After  the  time  limited  a   binding  award  cannot  be  made  without 
consent  or  enlargement  (Jluthven  v.  Ruthven,  8  LT.  C.  Q.  B.  12). 
otes  to  sec.  204  ante. 

[2  It).  The  Court  of  which  such  submission,  document  or  Award  to  be 
order  is  made  a  rule  or  order,  or  any  Judge  thereof,  may  for  a" 
good  cause  to  be  stated  in  the  rule  or  order  for  enlargement,  i" 
from  time  to  time,  enlarge  the  term    for  making  the  award, 
and  if  no  other  period  of  enlargement  is  stated  in  the  consent 
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C.  L.  P.  Act,  or  order  for  enlargement,  it  shall  be  deemed  an  enlargement 
ss.220,221.  for  Qne  month       c  ^  y.  C.  c.    22,  s.  172.] 


Taken  from  Imp.  Act.  17  and  18  Viet.  c.  125,  s.  15. 

Before  applying  under  this  section  the  submission  should  be  made 
a  rule  of  Court  (see  Jones  v.  Russell,  5  U.  C.  Q.  B.  303  ;  Russ  5tl 
Ed.  144).  The  application  is  by  motion  in  Chambers  on  notice  (Dar 
Pr.  5th  Ed.  1904  ;  Seton  4th  Ed.  402).  An  order  will  not  be  made  ea 
parte  (Clarke  v.  Stacker,  5  Dowl  P.  C.  32).  The  power  of  enlargement 
may  be  exercised,  though  no  power  of  enlargement  is  given  to  the 
arbitrator  (Jones  v.  Ruxsell,  5  U.  C.  Q.  B.  303),  and  though  tht 
three  months  referred  to  in  sec.  218  have  expired  (  Watson  v. 
Beavan,  8  W.  K.  612  ;  Johnson  v.  Anglin,  5  Pr.  K.  62  ;  Re  Denton. 
Denton  v.  Strong,  L.  R.  9  Q.  B.  117)  ;  or  after  award  (Watson  v, 
Bennett,  3  L.  T.  N.  S.  20)  ;  and  the  arbitrator  has  actually  made  his 
award  after  the  time  (Lord  v.  Lee,  5  C.  L.  J.  21,)  but  laches  of  th€ 
party  applying  will  be  reason  for  refusing  to  enlarge  (Doe  d.  May* 
v.  Cannell,  22  L.  J.  Q.  B.  321).  See  notes  to  Sec.  204. 


When  the  [220.  In  case  an  Umpire  has  been  appointed,  and  in  case 
actPire  ShaU  *ke  Arbitrators  have  allowed  their  time  to  expire  without 
making  an  award,  or  have  delivered  to  either  party  or  tc 
the  Umpire  a  notice  in  writing  stating  that  they  cannot 
agree,  the  Umpire  may  enter  on  the  reference  in  lieu  of  th< 
Arbitrators.  C.  S.  U.  C.  c.  22,  s,  173.] 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  15. 

An  umpire  should  hear  the  witnesses  himself,  and  not  mere!} 
decide  from  the  notes  of  the  evidence  taken  by  the  arbitrators  anc 
their  statements  in  regard  to  it,  unless  by  consent  of  both  partiei 
(Mordtn  v.  Widdifteld,  6  Pr.  R.  179). 

When  the          [221.  Where  any  award  made  on  any  such  submission, 

directs  os    Document  or  order  of    reference  as  aforesaid,  directs  that 

session  of     possession  of  any  lands  or  tenements  capable  of  being  the 

perty  to  be    subject  °f  an  action  of  ejectment  shall  be  delivered  to  any 

delivered,     party  either  forthwith  or  at  any  future  time,  or  that  any 

may  order     such   party  is  entitled   to  the  possession  of  such  lands  01 

such  cie-       tenements,  the   Court  of  which  the  document  authorizing 

enforce  it  as  the  reference  is  made  a  rule  or  order,  may    order  any  part} 

ineject™ent  ^°  *ne  reference  who  is  in  possession  of  any  such  lands  01 

ment.  tenements,  or  any  person  in  possession  of  the  same  claiming 

under  or  put  in  possession  by  him  since  the  making  of  the 

document  authorizing  tlie  reference,  to  deliver  possession  o: 

the  lands  to   the  party  entitled   thereto  pursuant    to    the 

award,  and  such  rule   or  order  to  deliver  possession  shal 

have  the  effect  of  a  judgment  in  ejectment  against  every 

such  party  or  person  named  in  it,  and  execution  may  issue 

and  possession   shall  be  delivered  by  the   Sheriff  as  on  8 

judgment  in  ejectment.     C.  S.  U.  C.  c.  22,  s.  174.] 

Taken  from  Imp.  Act,  17  &  18  V.  c.  125,  s.  16. 
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An  award  need  not  set  out  the  land  by  metes  and  bounds  (G.   W.  C-  L.  P.  Act, 
Rnlph,  1  Pr.  R.  50).  SB-  222-224. 


[*•£*•£*£.   In  case  of  any  such  reference  by  rule,  order  or  sub-  Issue  °f  sub- 
'ii.  as  aforesaid,  any  party  thereto  may,  without  leave  witnesses  to 
in-  obtain  and  issue  from  and  out  of  the  Court  by  which  Before  arbi- 
sm-h  rule  or  order  was  made,  or  the  Court  mentioned  in  such  trators. 
Mient,  or  if   no  such  Court  is  mentioned  in  the  sub- 
•ii   -ind  there  is  no  restriction  of  the  jurisdiction  as 
~.iid.  then  from  and  out  of  any  one  of  the  said  Superior 
Courts,  a  subpoena,  commanding  the  attendance  and  exami- 
nation of  any  witness,  and  also  the  production  of  any  docu- 
ment to  and  before  the  Referee,  Arbitrator,  Arbitrators  or 
Umpire,  and  at  the  time  and  place  mentioned  in  such  sub- 
i.      3  <>  V.  c.  12.  s.  1.] 


a  submission  being  made  an  order  of  court  a  suit  is  pend- 
rhin  the  meaning  of  Con.  Stat.  Can.  c.  79,  s.  4,  so  as  to  enable 
urt  to  issue  process  to  compel  the  attendance  of  witnesses 
•it  in  the  Prov.  of  Quebec,  (Elliott  \.  Qutm  City  Aas.  Co.,  6  Pr. 

S<  e  Hall  v.  Vrmi<!,  VI  Q.  B.  D.  39.) 


•iote  to  Rule  277  post. 

[££3.   If.  in  addition  to  the  service  of  such  subpoena,  an  Neglect  to 
appointment  of  the  time  and  place  of  attendance  in  obedi-  f  contempt* 

thereto,  signed  by  the  Referee  or  one  at  least  of  theof  Court. 

Arbitrators,  ur  by  the  Umpire,  before  whom  the  attendance 

iire<l.  is  served,  either  together  with  or  after  the  service 

of  such   subpu-na.   the  disobedience  of   any  such  subpoena, 

shall  be  deemed  a  contempt  of  Court,  but  the  person  whose 

attendance  is  required  shall  be  entitled  to  the  like  conduct 

luonry,  and   payment   of  expenses,  and  for  loss  of  time,  as 

for  and  upon  attendance  at  any  trial  ;  and  no  person  shall 

1  11  pel  led   to   produce,   under    any    such    subpoena,   any 

writing  <>r  other  document  that  he  would  not  be  compelled 

to  produce  at  a  trial,  or  to  attend  for   more    than   two  con- 

to  be  named  in  such  subpoena.      C.  S.  U.  C. 

c.  :;•_'.  s.  l«i  ;  3<>  V.  c.  1-2,  s.  2  ;  40  V.  c.  7,  Sched.  B.] 

[££4-  The  witnesses  upon  any  such  reference  shall,  unless  Witnesses 
the  p;n-ti«-s  (.thers\  i.vt-  agree  or  consent,  be  examined  upon 
oath,  and  the  Referee,  Arbitrator  or  Umpire,  or  any  one 
Arbitrator,  shall  administer  an  oath  to  such  witnesses,  or 
takt-  their  atlirmatioiis  in  cases  where  an  affirmation  is  al- 
•1  by  law  instead  of  an  oath.  36  V.  c.  12,  s.  3.] 

-cnt  may  be  shewn  ttehorn  the  submission  but  cannot  be  infer- 
•  iii  absence  df  objection  or  mere  acquiescence  (Re  Rtt&brQOm  & 

.   id  <v>.  l;.  73). 
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0-L.P.  Act,      [£25 •  In  case  any  party  to  any  such  reference  by  rule, 
ss-  225-227-  or(Jer  or  submission  as  aforesaid,  is  desirous  of  having  and 
Commis-       submitting  therein  to  and   before  the  Referee,  Arbitrator, 
am?ne  w5>~  Arbitrators  or  Umpire,  the  testimony  of  any  aged  or  infirm 
nesses.         person  resident  within  Ontario,  or  of  any  person    who    is 
about  to  withdraw  therefrom,  or  who  is  residing  without  the 
limits  thereof,  the  Court  by  which  such  rule  or  order  was 
made,  or  a  Judge  thereof,  or  the  Court  mentioned  in  such  sub- 
mission or  agreement,  or  a  Judge  thereof,  or  if  no  such  Court  is 
mentioned  in  the  submission  or  agreement,  then  anyone  of  the 
said  Superior  Courts,  or  any  Judge   thereof,  may  upon  the 
motion  of  such  party,  and  upon  hearing  the  other  parties  to 
such  reference,  order  the  issue  of  a  commission  or  commissions 
under  the  seal  of  the  said  proper  Court  in  that  behalf,  to  a 
Commissioner  or  Commissioners,  to  take  the  examination  of 
such  person  or  persons  respectively.     36  V.  c.  12,  s.  4.] 

-commission       [226-   Due  notice  of  every  such  commission  shall  be  given 
•to  be  given,  to  the  adverse  party,  to  the  end  that  he  may  cause  the  wit- 
nesses to  be  cross-examined.     36  V.  c.  12,  s.  5.] 

Return  of  [£37-  In  case  the  examination  of  any  witness  or  wit- 
«com mission,  nesses  taken  without  the  limits  of  Ontario,  pursuant  to  any 
such  commission,  is  proved  by  an  affidavit  of  the  due  taking 
of  such  examination,  sworn  before  and  certified  by  the 
Mayor  or  Chief  Magistrate  of  the  City  or  place  where  the 
same  has  been  taken,  and  in  case  such  commission,  with  such 
examination  and  affidavit  thereto  annexed,  is  returned  to  the 
Court  from  which  such  commission  issued,  close  under  the 
hand  and  seal  of  one  or  more  of  the  Commissioners,  the 
same  shall  prima  facie  be  deemed  to  have  been  duly  taken, 
executed  and  returned,  and  shall  be  received  as  evidence  in 
the  matter  of  any  such  reference  by  and  before  the  Referee, 
Arbitrator,  Arbitrators  or  Umpire,  unless  it  is  made  to 
appear  to  the  Court  to  which  such  examination  is  returned, 
or  to  a  Judge  thereof,  that  the  same  was  not  duly  taken,  or 
unless  it  is  made  to  appear  to  and  before  the  said  Referee, 
Arbitrator,  Arbitrators  or  Umpire  that  the  deponent  is  of 
sound  mind,  memory  and  understanding,  and  living  within 
Ontario,  at  the  time  such  examination  is  offered  in  evidence 
to  and  before  such  Referee,  Arbitrator,  Arbitrators  or 
Umpire.  36V.  c.  12,  s.  6.] 


seals  of  DC-      ^1»  ^n  tne  °ffice   of  every  Deputy  Registrar  and 
puty  Regis-  Deputy  Clerk  of  the  Crown   such   seal  shall  be  used 

trars  and  De-  ,          T    •  ^  i      n    /- 

putycierks  as  the   Lieutenaiit-Governor  shall  from   time  to  time 
crown.        direct,  which  seal   shall  be  impressed  on  every  writ 
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and  other  document  issued  out  of  or  filed  in  such  8ec-  52- 
office  ;  and  all  such  writs  and  documents,  and  all 
exemplifications  and  copies  thereof,  purporting  to  be 
sealed  with  the  seal  of  any  such  Deputy  Registrar  or 
Deputy  Clerk  of  the  Crown,  shall  in  all  parts  of  this 
Province  be  received  in  evidence  without  further  proof 
thereof.  (See  Jud.  Act  of  1873,  s.  61  ;  R.  S.  O.  c.  40, 
s.  3  ;  c.  47,  s.  6.) 

The  English  section  referred  to  provides  for  the  seals  of  the 
District  Registries,  enacts  that  such  seals  shall  be  used  in  every  such 
registry  as  the  Lord  Chancellor  may  direct,  and  contains  the  same 
previsions  as  above  with  reference  to  the  use  of  it  and  to  its  effect 
in  evidence. 

Owing  to  doubts  as  to  whether  the  effect  of  this  section  was  to 
make  an  additional  fee  of  50  cents,  payable  under  R.  8.  O.  c.  39, 
s.  53,  upon  all  filings  Rule  503  post  was  passed  to  make  such 
fee  not  payable  except  where  the  former  practice  required  a  seal  to 
be  impressed. 

52.   Save  as  by   this   Act  or  by  any  rules  of  the  Provision 

r*  i  i  •  •  i      i          1  1      r  i  i°r  saving  of 

Court    may    be   otherwise    provided,    all    lorms    and  existing  pro- 


methods  (as  nearly  as  may  be)  of  procedure  which 
the  commencement  of  this  Act  were  in  force  in  any 
of  the  Courts  whose  jurisdiction  is  by  this  Act  vested  or  Rutos  of 
in  the  said  High  Court  under  or  by  virtue  of  any  law,00 
general  order,  or  rule  whatsoever,  and  which  are  not 
inconsistent  with  this  Act  or  with  any  rules  of  Court 
—may  continue  to  be  used  and  practised  in  the  said 
High  Court  of  Justice,  in  such  and  the  like  cases,  and 
for  such  and  the  like  purposes,  as  those  to  which  they 
would  have  been  applicable  in  the  respective  Courts 
of  which  the  jurisdiction  is  so  vested,  if  this  Act  had 
not  passed.  (Set  Jud.  Act  of  1873,  s.  73  ;  Jud.  Act  of 
1875,  s.  21. 

This  section  is  taken  substantially  from  Imp.  Act  of  1875,  s.  21, 
which  uses  the  word  "transferred''  instead  of  "vested."  That 
section  was  substituted  for  section  73  in  Imp.  Act  of  1873,  and  it 
refers  to  the  Court  of  Appeal  as  well  as  the  High  Court. 

dso  sees.  12,  17  (10)  and  57,  and  the  note  at  the  beginning  of 
the  liules. 

to  how  far  the  pre-existing  procedure  is  in  force,  the  following  -Two  canons 
two  canons  or  rules  are  laid  down  by  Brett,   L.  J.,  in  Jackson  v.  *st"l>re- 

/'/,  S  Q.  B.  D.  477  :-The  effect  of  the  Judicature  Act  is  that  cedurc 
(1)  in  all  cases  which  are  not  provided  for  by  the  Act  the  proceed- 
ire  to  be  as  they  were  before  the  Act,  and  (2)  in  all  cases  within 
the  Judicature  Act,  where  no  special  steps  in  proceedings  are  pro- 
vided, the  proceedings  are  to  be  as  nearly  like  as  they  can  be  to 
analogous  proceedings  before  the  Act.     (See  also  Re  National  Fund* 
1 
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Sec-  53-  Asa.  Co.,  4  Ch.  D.  307  ;  Seear  v.  Lawson,  29  W.  R.  109  ;  Boddy  v. 
Wall,  7  Ch.  D.  165  ;  Fowler  v.  Barstow,  26  Sol.  Jour.  96  ;  Bustrosv. 
White,  1  Q.  B.  D.  423).  This  is  true  as  to  rules  of  pleading  as  well 
as  in  matters  of  practice  (Evans  v.  Buck,  4  Ch.  D.  434). 

First  canon  In  cases  within  the  first  canon  if  the  appropriate  proceedings,  and 
in  cases  within  the  second  canon,  if  the  special  steps,  were  formerly 
similar  in  Chancery  and  at  Common  Law  there  is  no  difficulty  ; 
but  in  cases  where  no  rule  of  practice  is  laid  down  by  the  new 
&ules>  an(l  there  is  a  variance  in  the  old  practice  of  the  Chancery 
'  and  Common  Law  Courts,  it  has  been  decided,  under  the  corres- 
ponding section  in  England,  that  that  practice  is  to  prevail  which  is 
considered  by  the  Court  most  convenient  (Newbiy  gin-by -the -Sea  Gas 
Company  v.  Armstrong,  13  Ch.  D.,  310  ;  Nurse  v.  Durnford,  ib., 
768  ;  LaOrange  v.  Me  Andrew,  4  Q.  B.  D.,  210  ;  Thomas  v.  Palin, 
21  Ch.  D.,  367 ;  Bell  v.  Wilkinson,  W.  N.,  1878,  3  ;  Friendly  v.  Carter, 
9  Pr.  R.,  41),  apparently  overruling  on  this  point  some  cases  which 
applied  sec.  17  (10)  to  matters  of  practice  as  well  as  of  substantial 
law  (see  Grant  v.  Holland,  3  C.  P.  D.,  180,  and  notes  to  sec.  17 
(10)  ;  see  also  Davis  v.  Wickson,  9  Pr.  R.  219  ;  Bank  of  B.  N.  A.  v. 
Eddy,  9  Pr.  R  ,  396  ;  Wilson  v.  Cowan,  19  C.  L.  J.,  140  ;  3  C.  L.  T., 
216  and  notes  to  Order  27). 

Though  the  appropriate  and  convenient  proceedings  are  to  be  found 
in  the  practice  of  one  only  of  the  former  systems  of  procedure,  they 
may  be  applied  in  all  the  Divisions  of  the  High  Court  (Dobson  v. 
Marshall),  9  Pr.  R.,  1  ;  London  &  Canadian,  etc.  v.  Merritt,  32  C.  P., 
379  ;  Clarbrough  v.  Toothill,  W.  N.,  1881,  110;  50  L.  J.,  Ch.,  743  ; 
18  C.  L.  J.,  101  ;  and  see  Dads  v.  Wickson,  9  Pr.  R.,  219). 
Old  u-ictice  Some  proceedings  under  one  of  the  former  systems,  and  not  refer- 
abrogated.  red  to  in  the  Jud.  Act,  have  been  held  to  be  not  now  in  force  as 
being  not  convenient ;  e.  g.,  a  Term's  notice  is  not  now  necessary 
where  neither  party  has  taken  a  step  for  a  year  (Beaver  v.  Boardman, 
9  Pr.  R.,  239),  and  a  side  bar  rule  for  costs  of  the  day  cannot  be  had 
where  plaintiff  gives  notice  of  trial  but  does  not  enter  the  case 
(Hopkins  v.  Smith,  9  Pr.  R.,  285). 

Second  The  following  are   instances,  under  the  second  canon,  of   cases 

canon.  where,  in  the  absence  of  provision  for  special  steps  or  practice  under 

the   Jud.   Act,    the   proceedings   prescribed   by   the    Act   may   be 

Supplemen-  supplemented   from   the   former    practice   where   appropriate    and 

dure'from      convenient : — The  Chancery  practice  governing  the  time  for  apply  - 

old  practice,  ing  f°r  interim  alimony   (Peck  v.  Peck,    9   Pr.   R.   299)   relating  to 

motions  to  dismiss  for  want  of  prosecution  (Bucke  v.  Murray,  9  Pr. 

R.  195)  the  appointment  of  guardians  ad  litem  to  infant  defendants 

out  of  the  jurisdiction  (Rew  v.   Anthony,  9  Pr.  R.  545),  and  substi- 

tutional  service  of  process  or  documents  other  than  writs  of  summons 

(Dobson  v.  Marshall,  9  Pr.  R.,  1.     See  also  Clarboroughv.  Toothill, 

Sup.-,  Cookev.  Oceanic  Steam  Co.,  W.  N.,  1875,  220  ;  Laming  v.  Gee, 

W.  N.,  1878,  240  ;  Regina  v.  O'fiourke,  32  C.  P...  388). 

Rules  01  53.  The  Rules  of  Court  in  the  Schedule  to  this  Act 
court.  shall  come  into  operation  at  the  commencement  of 
this  Act,  and  as  to  all  matters  to  which  they  extend 
shall  thenceforth  regulate  the  proceedings  in  the  High 
Court  of  Justice.  But  such  Rules  of  Court  and  also  all 
such  other  Rules  of  Court  (if  any)  as  may  be  made 
after  the  passing  and  before  the  commencement  of 
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this  Act,  under  the  authority  of  the  next  section,  may    S®0-  54- 
be  annulled  or  altered  by  the  authority  by  which  new 
Rules  of  Court  may  be  made  after  the  commence- 
ment of  this  Act.      (See  Jud.  Act  of  1875,  s.  16.) 

lie  English  section  referred  to. 

54.  At  any  time  after  the  passing  and  before  the 
commencement  of  this  Act,  the  Chief  Justice  of 
Ontario,  the  Justices  of  Appeal,  the  Chief  Justice  of 
the  Queen's  Bench,  the  Chancellor,  and  the  Chief 
Justice  of  the  Common  Pleas,  or  any  five  of  them, 
and  the  other  Judges  of  the  several  Courts  intended 
to  be  united  and  consolidated  by  this  Act,  or  a 
majority  of  such  other  Judges  may  make  any  further 
or  additional  Rules  of  Court  for  carrying  this  Act  into 
effect  and  in  particular  for  all  or  any  of  the  following 
matters,  so  far  as  they  are  not  provided  for  by  the 
Rules  in  the  Schedule  to  this  Act ;  that  is  to  say  : — 

(a)  For  regulating  the  sittings  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  of  the  said  High  Court  sitting 
in  Chambers : 

(l>)  For  regulating  the  pleading,  practice,  and  pro- 
cedure in  the  High  Court  of  Justice  and  Court  of 
Appeal ; 

This  section  authorized  rules  to  be  made  by  the  Judges  between 
thu  passing  of  the  Act  and  its  going  into  operation.  It  follows  a 
provision  for  the  same  purpose  in  the  English  Act  of  1875  (17),  with 
certain  differences  :  The  English  enactment  required  the  action  of 
Her  Majesty  in  Council,  upon  the  recommendation  of  the  Lord 
Chancellor,  the  two  Lord  Chief  Justices  of  England,  the  Master  of 
tlu;  II  >lls,  the  Lord  Chief  Baron  and  the  Lord  Justices  of  Appeal  in 
Chancery,  or  any  five  of  them,  and  the  other  Judges  or  the  majority 
of  the  other  Judges,  of  the  consolidated  Courts  ;  also  that  the  rules 
so  made  and  all  others  should  (like  other  rules)  be  laid  before  Parlia- 
\Vith  these  differences,  the  English  section  corresponds  with 
<ve,  including  (a)  and  (b). 

i-'or  the  hearing  of  appeals  from  County  Courts, 
or  a  Judge  of  a  County  Court,  from  Surrogate 
Courts,  Stipendiary  Magistrates,  or  Division 
Courts,  by  any  two  or  more  of  the  Judges  of  the 
Supreme  Court,  instead  of  the  same  being  heard 
by  the  Court  of  Appeal,  or  a  Judge  thereof  (as 
the  case  may  be) ;  and  for  regulating  the  selection 
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of  the  Judges  of  the  Supreme  Court,  who  shall 
hear  such  appeals,  and  for  regulating  all  matters 
relating  to  the  practice  on  such  appeals.  (R.  S. 
O.  c.  38,  s.  19  ;  41  Viet.  c.  8,  s.  3  ;  42  Viet.  c.  19,  ss. 
1 6,  17  ;  43  Viet.  c.  8,  s.  21)  ;  and, 

This  sub-section  is  not  in  the  English  Act. 

(d)  Generally,  for  regulating  any  matter  relating  to 
the  practice  and  procedure  of  the  said  Courts 
respectively,  or  to  the  duties  of  the  officers  there- 
of or  of  the  said  Supreme  Court,  or  to  the  costs 
of  proceedings  therein  ;  (a)  and  every  other  mat- 
ter deemed  expedient  for  the  better  attaining  the 
ends  of  justice,  advancing  the  remedies  of  suitors, 
and  carrying  into  effect  the  provisions  of  this  Act 
and  of  all  other  Acts  now  or  hereafter  in  force 
respecting  the  said  Courts.  (SeeJud.Actof  1875, 
s.  17  ;  R.  S.  O.  c.  49,  s.  45,  sub-s.  7.) 

(«)  What  follows  this  is  not  in  the  English  Act,  and  is  taken  from 
R.  S.  0.  c.  49,  s.  45,  r.  7. 

(2)  The  said  Judges  shall  have  power,  subject  to  the 

approval  of  the  Lieutenant-Governor  in  Council, 
to  make  rules  from  time  to  time  regulating  all 
fees  payable  in  stamps. 

(3)  From  and  after  the  commencement  of  this  Act, 

the  said  Supreme  Court  may  at  any  time,  with 
the  concurrence  of  a  majority  of  the  Judges  there- 
of present  at  any  meeting  for  that  purpose  held, 
alter  and  annul  any  Rules  of  Court  for  the  time 
being  in  force,  and  have  and  exercise  the  same 
power  of  making  Rules  of  Court  as  is  by  this 
section  vested  in  the  existing  Judges  before  the 
commencement  of  this  Act. 

This  sub-section  provided  for  rules  to  be  made  after  the  Act  should 
go  into  operation,  and  corresponds  with  the  provision  for  the  same 
purpose  in  the  Imperial  Act  of  1873,  s.  17,  except  that  the  latter  re- 
quired that  the  Lord  Chancellor  should  be  one  of  the  majority. 

(4)  All  Rules  of  Court  made  in  pursuance  of  this  sec- 

tion, if  made  before  the  commencement  of  this 
Act,  shall  from  and  after  the  commencement  of 
this  Act,  and  if  made  after  the  commencement 
of  this  Act,  shall  from  and  after  they  come  into 
operation,  regulate  all  matters  to  which  they 
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extend,  until  annulled  or  altered  in  pursuance  of8808-54'55- 
this  section.     (See  Jud.  Act  of  1875,  s.  17) ; 

This  sub-section  is  identical  with  the  English  enactment. 

(5)  Subject  to  any  rules  of  Court  which  may  be  made 
under  the  preceding  provisions  of  this  section 
the  Judges  of  the  Court  of  Appeal  shall  continue 
after  the  commencement  of  this  Act  to  have  all 
the  powers  which  they  now  possess  as  to  making 
Rules  of  Court  for  the  regulation  of  the  practice 
in  appeals  ;  and  the  Judges  of  the  High  Court 
shall  as  regards  matters  in  the  said  High  Court 
have  in  like  manner  all  the  powers  which  the 
Judges  of  the  Court  of  Chancery  and  of  the  Sup- 
erior Courts  of  Law  have  respectively  for  the 
regulation  of  the  practice  of  the  said  Courts. 
(&cR.  S.  O.  c.  38,  s.  56;  c.  49,  8.45); 

"What  these  powers  are  will  be  found  in  the  sections  of  the  Revis- 
ed Statutes  referred  to. 

(6)  Where  any  provisions  in  respect  of  the  practice 
or    procedure    of  any  Courts,  the   jurisdiction  of 
which  is  vested  by  this  Act  in  the  High  Court 
of  Justice,  are  contained  in  any  Statute,  Rules  of 
Court  may  be  made  for  modifying  such  provisions 
to  any  extent  that  may  be  deemed  necessary  for 
adapting  the  same  to  the  High  Court  of  Justice, 
unless  in  the  case  of  any  Act  hereafter  passed, 
this    power    shall    be    expressly    excluded    with 
respect  to    such    Act  or   any  provision  thereof. 
(See  Jud.  Act  of  1875,  s.  24). 

Taken  from  the  English  section  referred  to,  which  includes  the 
ne \\  Court  of  Appeal  as  well  as  the  High  Court,  and  in  that  respect 
was  not  required  here. 

(7)  Any  provisions  relating  to  the  payment,  trans- 
fer, deposit  into,  or  in,  or  out  of  any  Court  of  any 
money  or  property,  or  to  the  dealing  therewith, 
shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  provisions  relating  to  practice  and  proce- 
dure.    (See  Jud.  Act  of  1875,  s.  24). 

Taken  from  the  English  section  referred  to. 

Governor  in 

55.  The    Lieutenant-Governor    in     Council    may  council  may 

,  i         /•   1 1         •  authorize 

from  time  to   time  authorize  the  following   persons, 
viz.  :  the  Chief  Justice  of  Ontario,  the  Chief  Justice 
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Sees.  55, 56.  of  the  Queen's  Bench,  the  Chancellor,  and  the  Chief 
Justice  of  the  Common  Pleas,  to  make  Rules  of 
Court  under  this  Act  ;  every  such  appointment  to 
continue  for  such  time  as  shall  be  specified  by  order 
in  Council,  and  the  Judges  so  appointed,  or  any  three 
of  them,  may  make  such  Rules,  and  the  same  shall 
have  the  same  effect  as  if  made  by  all  the  Judges  of 
the  Supreme  Court,  under  the  preceding  section.  (See 
Jud.  Act  of  1876,  s.  17,  latter  part). 

By  the  Act  of  1876,  section  17,  authority  to  make  Rules  of  Court 
whether  made  under  the  Act  of  1875  or  the  Act  of  1876,  was  given 
to  any  three  or  more  of  the  following  persons,  of  whom  the  Lord 
Chancellor  must  be  one  :  the  Lord  Chancellor,  the  Lord  Chief  Jus- 
tice of  England,  the  Master  of  the  llolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and 
four  other  Judges  of  the  Supreme  Court,  to  be  from  time  to  time 
appointed  for  the  purpose  by  the  Lord  Chancellor  in  writing  under 
his  hand.  The  Rules  so  made  are  to  be  laid  before  Parliament  within 
forty  days  after  they  are  made  if  Parliament  is  then  sitting  ;  or  if 
not,  within  forty  days  of  the  commencement  of  the  then  next  ensu- 
ing session.  The  object  of  this  provision  was  to  assign  the  duty  to 
a  less  numerous  body  (nine)  than  all  the  Judges  of  the  Supreme 
Coui't.  In  Ontario  the  Supreme  Court  consists  of  fourteen  Judges. 
The  present  Act  gives  the  power  to  the  Supreme  Court,  as  was  done 
in  the  Act  of  1873  ;  and  the  possible  case  of  the  number  making  at 
any  time  united  action  difficiilt  or  impossible,  is  provided  for  by  the 
55th  section,  giving  the  Lieutenant-Governor  in  Council  authority  to 
appoint  for  the  like  duty  the  four  Chiefs  of  the  Courts,  or  any  three 
of  them. 

Present  The  result  of  sections  54  and  55  in  the  present  Act  is,  that  since 

P01f er  *°       the  Act  went  into  operation  the  power  of  making  rules  is  as  follows  : 
( 1 . )  Rules  may  be  made  by  the  Supreme  Court  for  governing  its 
several  Divisions  (sub-s.  2). 

(2. )  Subject  to  any  such  rules  of  the  Supreme  Court,  the  Judges 
of  the  Court  of  Appeal  may  make  rules  for  that  Court,  and  the 
Judges  of  the  High  Court  may  make  rules  for  the  High  Court.  (The 
English  Acts  do  not  give  any  such  power  to  the  Judges  of  the  High 
Court.  The  Act  of  1876,  s.  15,  gives  power  to  the  President  of  the 
Court  of  Appeal,  with  the  concurrence  of  the  ordinary  Judges  of 
the  Court  of  Appeal,  or  any  three  of  them,  to  make  rules  as  to  the 
Court  of  Appeal). 

(3.)  The  Lieutenant-Governor  may  authorize  the  three  Chief 
Justices  and  the  Chancellor  to  make  rules  ;  and  rules  so  made  are 
to  have  the  same  effect  as  if  made  by  all  the  Judges  of  the  Supreme 
Court. 

Council  of        56.  A  Council  of  the  Judges  of  the  said  Supreme 

consider0     Court,  of  which  due   notice  shall  be  given  to  all  the 

anTadmin   sa^  Judges>  shall  assemble  once  at   least  in    every 

istration  of  year,  on   such  day  or  days   as   shall  be  fixed  by  the 

Lieutenant-Governor,  for  the  purpose  of  considering 

the  operation  of  this  Act  and  of  the  Rules  of  Court 
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for  the  time  being  in  force,  and  also  the  working  of Secs-  56» 57- 
the  several  offices  and  the  arrangements  relative  to 
the  duties  of  the  officers  of  the  said  Courts  respect- 
ively, and  of  enquiring  and  examining  into  any  defects 
which  may  appear  to  exist  in  the  system  of  proce- 
dure or  the  administration  of  the  law  in  the  said 
High  Court  of  Justice  or  the  said  Court  cf  Appeal, 
or  any  other  Court  or  by  any  other  authority  ;  and 
they  shall  report  annually  to  the  Lieutenant-Gov- 
ernor  what  (if  any)  amendments  or  alterations  it 
would  in  their  judgment  be  expedient  to  make  in 
this  Act,  or  otherwise  relating  to  the  administration 
of  Justice,  and  what  other  provision  (if  any)  which 
cannot  be  carried  into  effect  without  legislative 
authority  it  would  be  expedient  to  make  for  the  bet- 
ter administration  of  justice.  An  Extraordinary  Coun- 
cil of  the  said  Judges  may  also  at  any  time  be  con- 
vened by  the  Lieutenant-Governor.  (See  Jud.  Act  of 
;,s.  75). 

This  section  corresponds  with  the  Imp.  enactment,  except  that, 
1  of  the   Lieutenant-Governor  fixing  the  day  for  the  annual 
••ling  of  the  Council,  that  office  is  to  be  performed  by  the  Lord 
•jllor  with  the  concurrence  of  the  Lord  Chief  Justice  of  Eng- 
land ;  that,  instead  of  the  report  being  to  the  Lieutenant-Governor, 
••port  is  made  to  one  of   Her   Majesty's  principal  Secretaries  of 
:  and  that,  instead  of  an  extraordinary  Council  being  convened 
by  the  Lieutenant-Governor  or  the  Chief  Justice  of  Ontario,  such 
CouiK'il  is  to  bt-  convened  in  England  by  the  Lord  Chancellor. 

In  the  edition  of  the  Judicature  Acts  by  Sir  W.  T.  Charley,  M.P., 
p.  \-.),  it  is  said  of  this  section  that,  "it  is  calculated  to  produce 
the  most  beneficial  effects,  by  breaking  down  the  barrier  of  prejudice 
which  still  .subsists,  it  is  to  be  feared,  between  the  sages  of  Equity 
and  of  the  <  '01  union  Law.  Viewed  in  the  light  of  this  section  the 
Supreme  Court  is  a  deliberative  assembly."  In  another  text-book 
id  that  "  the  Judges  are  constituted  a  standing  commission  on 
law  ;md  justice,"  (Lely  &  Foulkes,  p.  57). 

.V7.  All  statutes  relating  to  the  several  Courts  con- statutes 
solidated  by  this  Act, and  the  Judges  thereof,  or  where-  fit 
in  any  of  such   Courts  or  Judges  are  mentioned 
referred  to,  shall   be  construed  and  take  effect,  so 
as  relates   to  anything  done  or  to  be  done  after  the  under  this 
commencement  of  this  Act,  as  if  the  said  High  Court Ac 
of  Justice,  and  the  Judges    thereof,  as  the  case  may 
be,  had   been   named  therein  instead  of  such  Courts, 
so  consolidated  as  aforesaid,  or  the  Judges  thereof; 
and  in  all  cases  not  hereby  expressly  provided  for  in 
which,  under  any  such   Statute,  the    concurrence  or 
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Sees.  57,  58  the  advice  or  consent  of  the  Judge  or  any  Judges,  or 
of  any  number  of  the  Judges,  of  any  one  or  more  of 
the  Courts  so  consolidated  is  made  necessary  to  the 
exercise  of  any  power  or  authority  capable  of  being 
exercised  after  the  commencement  of  this  Act,  such 
power  or  authority  may  be  exercised  by  and  with  the 
concurrence,  advice,  or  consent  of  the  same  or  a  like 
number  of  Judges  of  the  said  High  Court  of  Justice  ; 
and  any  general  or  other  commission  by  virtue  where- 
of any  Judges  of  any  of  the  Courts  so  consolidated 
may,  at  the  commencement  of  this  Act,  be  empowered 
to  try,  hear,  or  determine  any  causes  or  matters  civil 
or  criminal,  shall  remain  and  be  in  full  force  and  effect, 
unless  and  until  they  shall  respectively  be  in  due 
course  of  law  revoked  or  altered.  (See  Jud.  Act  of 
1873,5.76). 

Taken  in  effect  from  the  English  Act,  omitting  the  reference 
therein  to  the  newly  created  Court  of  Appeal. 

In  Padley  v.  Campkausen,  10  Ch.  D.  at  p.  552  ;  Jessel  M.  R. 
said  that  the  section  of  the  C.  L.  P.  Act,  providing  that  notice  of  the 
writ  of  summons,  and  not  the  writ  itself  should  be  served  on  a  for- 
eigner resident  out  of  the  jurisdiction  (R.  S.  0.  c.  50,  s.  50) 
remained  in  force  and,  under  this  section,  applied  to  the 
Chancery  Division  equally  with  the  other  Divisions.  So  in  Harris 
v.  Ingram,  13  Ch.  D.  338  it  was  held  that  ''the  High  Court  of  Jus- 
tice" should  be  read  for  "a  Court  of  Equity  "  in  the  English  Debt- 
ors Act  of  1869  s.  4,  sub-sec.  3.  See  also  Clarbrouyh  v.  Toothill,  in 
note  to  sec.  9. 


PART   V. 

OFFICERS  AND  OFFICES. 

of        58.  Subject  to  orders  of  the  Lieutenant-Governor 
courtsto be  in  Council,  all  officers,  save  as  hereinafter  mentioned, 
thSr  respS- who  at  the  time  of  the  commencement  of  this  Act 
Sonsdiof  thesha11  be  attached  to  the  Court  of  Chancery  shall  be 
supreme      attached  to  the  Chancery  Division  of  the  said  High 
Court ;  and  all  officers  who   at  the  time  of  the  com- 
mencement  of  this    Act   shall    be   attached    to   the 
Court   of  Queen's   Bench    shall    be  attached    to   the 
Queen's  Bench  Division  of  the  said  High  Court ;  and 
all  officers  who  at  the  time  of  the  commencement  of 
this  Act  shall  be  attached  to  the  Court  of  Common 
Pleas  shall  be  attached  to  the  Common  Pleas  Division 
of  the  said    High  Court.     (Comp.   R.  Sup.   C.   1875, 
Order  60,  R.  i.) 
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(2)  Subject  as  aforesaid,  the  above  provisions  shall  Secs-  58>  59« 
not  apply  to  the  Master  in  Ordinary  or  local 
Masters  of  the  Court  of  Chancery,  or  to  the 
taxing  officers,  and  all  these  officers  shall  be 
officers  of  the  Supreme  Court  and  attached 
thereto. 

Vll  officers  shall  hold  their  offices  by  the  same 
tenure,  and  upon  the  same  conditions  as  to 
security  and  otherwise,  as  if  this  Act  had  not 
passed.  (See  Jud.  Act  of  1879,  s.  23). 

(4)  Where  a  doubt  exists  as  to  the  position  under  this 

Act  of  any  existing  officer  attached  to  any  Court 
or  Judge  affected  by  this  Act,  such  doubt  maybe 
determined  by  Rule  of  Court.  The  Lieutenant- 
Governor  in  Council  shall  have  the  power,  and 
(subject  to  any  Order  in  Council)  the  Judges  of 
the  said  Supreme  Court  shall  have  power  to 
change  the  official  names  of  offices  and  officers, 
and  to  change  and  regulate  the  duties  of  the 
officers.  (See  Jud.  Act  of  1879,  s.  24.) 

(5)  Any   officer  who  is  removable  by  the   Court  to 

which  he  is  now  attached  shall  be  removable  by 
the  Court  to  which  he  shall  be  attached  under 
this  Act,  or  by  the  majority  of  the  Judges 
thereof.  (See  Jud.  Act  of  1873,  s.  77  ;  R.  S.  O.  c. 
40,  s.  11.) 


59.   Subject  to  any  Order  in  Council  in  that  behalf, 
the  business  to  be   performed  in  the   High   Court  of  among 
Justice  and  in  the  Court  of  Appeal  respectively,  or  in0 
any  Divisional  or  other  Court  thereof,  or  in  the  cham- 
bers of  any  Judge  thereof,  other  than  that  performed 
by  the  Judges,  shall  be  distributed  among  the  several 
officers  attached  to  the  said   Courts  by  section  58,  in 
such  manner  as  may  be  directed  by  Rules  of  Court  ; 
and  such  officers  shall  perform  such  duties  in  relation 

uch  business  as  may  be  directed  by  Rules  of  Court  ;  • 
and,  subject  to  such  Order  in  Council  and  Rules  of 
Court,  all  such  officers  respectively  shall  continue  to 
perform  the  same  duties  as  nearly  as  may  be  and  in 
the  same  manner  as  if  this  Act  had  not  passed.  (See 
Jud.  Act  of  1873,  s.  77,  fourth  paragraph.) 

This  section  is  to  the  same  effect  as  the  English  enactment. 


106  ONTARIO  JUDICATURE  ACT,  1881. 

Sees.  60-62.      (JO    All  bonds,  and  securities  heretofore  given  by 

fe^uriSls     Government  officers  and  their  sureties  or  by  other 

continued,    persons,  shall  be  held  to  be  and   continue  binding, 

notwithstanding    the    changes    effected   by  this  Act, 

except  in  the  case  of  any  surety   who,  at  least  one 

calendar  month  before  this  Act  goes  into  effect,  gives 

notice  in  writing  to  the  Provincial  Secretary   of  his 

wish  to  be  relieved   of  his  liability.     (See  32  Viet.,  c, 

29,  s.  17  (Ont.)  ;  40  Viet.,  c.  6,  s  9,  (D).) 

officers'  ^'   Every  officer  of  the  Court  hereafter  appointed 

before  he  enters  upon  his  duties  shall  take  and  sub- 
scribe the  following  oath:  "I,  A.  B,  of  -  — ,  do 
hereby  solemnly  swear  that  I  will,  according  to  the 
best  of  my  skill,  learning,  ability,  and  judgment, 
well  and  faithfully  execute  and  fulfil  the  duties  of  the 
office  of  (as  the  case  may  be)  without  favour  or  affec- 
tion, prejudice  or  partiality,  to  any  person  or  persons 
whomsoever  :  So  help  me  God."  (See  R.  S.  0.,  c.  40, 
s.  12). 

The  form  of  Oath  is  taken  from  the  Chancery  Act. 

(2)  When  not  convenient  to  a  person  appointed  to 
any  office  to  attend  at  Toronto  to  take  the  oath 
of  office,  the  oath  may  be  taken  before  the  Judge 
of  the  County  Court  of  the  County  in  which 
such  officer  resides,  or  before  any  Commissioner 
authorized  to  administer  affidavits  in  such 
County,  and  the  oath  shall  be  certified  by  such 
Judge  or  Commissioner  and  filed  amongst  the 
records  of  the  Court  at  Toronto.  In  all  other 
cases  the  oath  shall  be  administered  to  the 
officer  by  the  Judges  or  one  or  more  of  them  in 
open  Court.  (See  R  S.  O.,  c.  40,  ss.  13,  14). 

Authority  of      62.  Subject  to  any  Rules  of  Court,  the  Master  in 

Sncera        Chancery  (a),  the  Clerks  of  the  Crown  and  Pleas  (b), 

preserved.    the  Referee  jn  Chambers  (c)y  the  Accountant  (d),  the 

Inspector  of  Titles  (e),  the  Referee  of  Titles  (e),  the 

Local    Masters  of  the   Court  of  Chancery  (f),  and 

any  other  officers  of  the  Superior  Courts  of  Law  and 

Equity,  shall  respectively  have  (under  the  said  names, 

or  any  names  which  by  or  under  this  Act  are  or  shall 

be  given  to  them  or  any  of  them)  the  same  judicial 

and  other  powers  in   respect  of  business  in  each  and 
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t"  the    Divisions   of  the  said    High   Court  as    Sec-  62. 
have   now    in    respect    of  the    business    of  the 
Court  to   which   they   are   attached  ;  and  the  orders 
and  decisions  of  the  said  officers  shall  be   subject  to 
appeal  as  heretofore,       Se»    R.  S.  O.,  c.  39,  ss.  29-32  ; 
c.  40,  ss.  8,  9,  10,  28,  29  ;  c.  50,  s.  189,  et  set],;  c.  1 10,  s. 
Gen.  of  Feb'y,  1870,  29  U.  C.  Q.  B.,   623  ; 
.  Chy.,  Nos.  14,  15,34-38,  I97»  211-254,495,  531- 
.  560-589,  625,  626,  633,  634,  636,  638  et  seq.) 

••rr-in-Ordin.-iry  is,  by  sec.  58  (2),  titpra,  an  officer  of  Master-in- 
•urt  and  attached  thereto,  his  title  being  the  Master-  <  »rdmary. 
iiarv  of  the  Supreme  Court.     His  present  powers  and  duties 
plated  l.y  Chy.  Ken.  Ord.  L>11-1>54.  523-534,  584-589.     R.  S. 

8.  8,  provides  for  his  appointment. 

Tin-  st  itutury  powers  of  the  Clerk  of  the  Crown  and  Pleas  of 
forth  below. 

Thrtv  is  now  no  such  officer  the   former  Referee  having  been  clerk  of  C. 
•sted  to  another  office,  and  the  duties  of  the  Referee  in  Cham-  &  P. 
:v   now  performed   partly  by  the   Master  in  Chambers  (see 

;  partly  by  the  Accountant  of  the  Supreme  Court. 

(•1 )  Tlu-  rhaiKvrv  Orders  respecting  the  office  of  Accountant,  are  Accountant, 
numbered    14.   15,  16,560-583,625,  626,627,  633,   636,    637.     The 
:.n.videil  for  the  appointment  of  an  Accountant,    with 
such  ilnti'-s  as   the  Court  should  from  time  to  time  direct  (R.  S.  O.. 
By  Chy.  Gen.  Ord.  625  and  626  the  duties  of  the  Ac- 
nt  were  directed  to  be  performed  by  the  Referee  in  Cham- 
-ince  the  Jud.  Act  have  been  discharged  by  the  Registrar 
( 'hy.  Division  under  Rule  479. 

The  Inspector  of  Titles  and  Referee  of  Titles  are  officers  ap-  Inspect™ 
1  for  the  purposes  of  the  Quieting  Titles  Act,  R.  S.  O.,  c.  HO.  ^52 
•laii'-t-ry  orders  relating  to  them  are  numbered  from  495  to 
nil  l.y  ('hy.  <ien.  Ord.  633  the   Registrar  of  the   Chy.  Div.  is 
of  Titles  and  also  Referee  of  petitions,  the  proceedings 
••  which  are  to  be  conducted  in  Toronto. 

i  he  statutory  provisions  as  to  the  Local  Masters  of  the  Court  ^"cal  Mas- 
y  are  II.'  S.  <>.,  c.  40.  ss.  11  and  14.     The  orders  respect- ters' 
os.  34-36.     (See  also  Rule  417). 

7'fn-  ^[<^.•<t^•r  in  Cfinmbers. 

By  tin-  4'JOth  Rule  post,  a  new  officer  is  created,  to  be  called  Master  in 
r  'in  dm inl><-rx,  who,  with  certain  exceptions  mentioned  in  Chambers. 

to  have  the  judicial  jurisdiction  before  the  Act  belonging 

of  the  officers  named  in  this  section,  namely,  (1)  the  Clerk  of 

i-Mwn  and  Pleas  of  the  Court  of  Queen's   Bench,  and  (2)  the 

( 'h ambers.     The  duties  of  those  officers  are  here  con- 

•  •  also  notes  to  Rule  420). 


O.  c. 


tor 
ree 


f  /.  )--('!,  ,-k  of  the  Crown  and  Pleas  of  the  Qur>-n'*  Kfnch. 

i;.  >.  0.,  c.  39  (The  Superior  Courts  of  Law  Act),  s.  29,  [fol- 

:    Viet.,   c.    11,  s.  5,   and  37  Viet.,  c.  7,  s.  47   (Ont.),]   "a 

ty  of   all  the  Judges  of   the  said  Superior  Courts  of  Law, 

i  majority  shall  include  the  two  Chief  Justices,  or  one  of  the 
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Sec.  62.  Chief  Justices  and  the  senior  of  the  Puisne  Judges,  of  the  sa 
Courts,  may  from  time  to  time  make  and  publish  General  Rules  f 
the  following  purposes,  that  is  to  say  : 

"  (a)  For  empowering  the  Clerk  of  the  Crown  and  Pleas  of  t] 
Court  of  Queen's  Bench  to  do  any  such  thing,  and  to  transact  ai 
such  business,  and  to  exercise  any  such  authonty  and  jurisdiction 
respect  of  the  same  as  by  virtue  of  any  statute  or  custom,  or  by  tl 
rules  of  practice  of  the  said  Courts,  or  any  of  them  respectively,  a 
now  or  may  be  hereafter  done,  transacted  or  exercised  by  a  Jud 
of  either  of  the  said  Courts  sitting  at  Chambers,  and  as  shall  be  spe< 
fied  in  any  such  rule,  except  in  respect  of  matters  relating  to  ti 
liberty  of  the  subject. 

"(b)  For  regulating  the  attendance  of  the  said  Clerk  at  Chai 
bers,  the  course  of  practice  to  be  there  pursued,  and  the  scale 
costs  to  be  there  adopted. 

<l  (c)  For  fixing  the  table  of  fees  to  be  taken  in  respect  of  bus 
ness  to  be  transacted  before  the  said  Clerk  in  Chambers,  and  f 
abolishing  or  altering  from  time  to  time  such  table  of  fees. " 

"31.   Every  order  or  decision  made  or  given  under  this  Act  by  t 
said  Clerk  of  the  Crown  and  Pleas  sitting  at  Chambers  shall  be 
valid  and  binding  on  all  parties  concerned  as  if  the  same  had  bei 
made  or  given  by  a  Judge  sitting  at  Chambers,  except  that  any  pt 
son  affected  by  any  order  or  decision  of  the  said  Clerk  may  fort 
with,  or  within  such  time  as  may  be  appointed  by  any  Rules 
Orders  to  be  made  tinder  this  Act,  and  subject  to  such  conditions 
to  costs  as  may  be  provided  under  any  such  Rules  or  Orders,  appe 
from  such  decision  to  a  Judge  sitting  at  Chambers. 

"32.  The  words  "Judge's  order"  and  "order  of  a  Judge"  a] 
other  like  expressions  in  any  Act  of  the  Legislature  of  Ontari 
when  referring  to  an  order  of  a  Judge  of  either  of  the  said  Court 
shall  include  an  order  made  by  the  said  Clerk  under  the  author! 
of  the  three  next  preceding  sections,  unless  there  is  something  in  tl 
context  indicating  a  different  meaning." 

Rules  of  Under  the  Act  33  Viet.    chap.   11,  sec.  5,  the  following  Gener 

-Court  of        Rules  were  made  in  February,  1870,  (see.  29  U.  C.  Q.  B.  p.  623.) 

(After  reciting  the  Act)  "It  is  therefore  ordered,  that  the  Clei 
to  the  Crown  and  Pleas  of  the  Court  of  Queen's  Bench  be  and 
hereby  empowered  and  required  to  do  all  such  things,  and  transa 
all  such  business,  and  exercise  all  such  authority  and  jurisdiction 
respect  of  the  same,  as  by  virtue  of  any  statute  or  custom,  or  by  tl 
rules  and  practice  of  the  said  Courts,  or  any  of  them  respective! 
were  at  the  time  of  the  passing  of  the  said  Act,  and  are  now  don 
transacted  or  exercised  by  any  Judge  of  the  said  Courts  sitting 
Chambers,  except  in  respect  of  matters  relating  to  the  liberty  of  tl 
subject,  and  to  prohibitions  and  injunctions,  and  except  (unless  1 
consent  of  the  parties)  in  respect  of  the  following  proceedings  ai 
matters,  that  is  to  say  : — 

' '  All  matters  relating  to  criminal  proceedings. 

"The  removal  of  causes  from  inferior  Courts,  other  then  the  r 
moval  of  judgments  for  the  purpose  of  having  execution. 

' '  The  referring  of  causes  under  the  Common  Law  Procedure  Ac 

"  Reviewing  taxation  of  costs. 

"  Staying  proceedings  after  verdict. 

"  Appeals  in  insolvency. 
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all  such  excepted  matters  not  being   matters  relating  to  the     Sec.  62. 
of  the  subject,  the  said  Clerk  may  issue  a  summons  return- 
able before  a  Judge. 

"That  in    case  any  matter  shall  appear  to  the  said  Clerk  of  the 

to  he  proper  for  the  decision  of  a  Judge,  the  Clerk  may  refer 

•ne  to  a  Judge,  and  the  Judge  may  either  dispose  of  the  matter 

!•  the  same  back  to  the  Clerk  with  such  directions  as  he  may 

think  tit." 

(2)  Referee  in  Chambers. 

-    0.  c.   40  [consolidating  34  Viet.  c.  10,  s.  2  ;  37  Viet.  c.  7,  s.  Farmer. 
to  Viet.  c.  7,  Schedule  A.  (41),],  "  the  Chancery  Act,"  has  the  cbiSXj? 
following  provision  : 

S.   The  said  Court  may  make  and  publish  General  Orders  for  R.  S.  O.  c. 
the  following  purposes  :  40»  8-  28- 

For  empowering  the   Referee   in   Chambers  to  do  any  such 

thing,  and  to  transact  any  such  business,  and  to   exercise  any  such 

ity  and  jurisdiction  in  respect  of  the  same  as,  by  virtue  of  any 

te  or  custom  or  by  the  practice  of  the  said  Court,  is  now  or  may 

-•r  he  done,   transacted  or  exercised  by  a  Judge  of  the  said 

sitting  in  Chambers,   and  as  may  be  specified  in  any  such 

.  except  in  matters  relating  to — 

"  (a)  (Granting  writs  of  Habeas  Corpus  and  adjudicating  upon  the 
i  return  thereof  ; 

Vppeals  and  applications  in  the  nature  of  appeals  ; 
Proceedings  under  the  sixty-first  to  the  sixty-fifth  sections, 
ve  of  this  Act  (Lunacy  proceedings). 

\i  (plications  for  writs  of  arrest ; 
A] (plications  for  advice  under  the  Trustee  Acts  ; 
Matters  affecting  the  custody  of  Children  ;  and 
Proceedings  under  the  eighty-fifth  section  of  this  Act  (Set- 
unil  Special  C"-- 

"  But  in  case  all  the  Judges  of  the  Court  are  absent  from  the  City 

•  nto,  or  there  is  no  Judge  sitting  in  Chambers  upon  the  day 

•h  any  motion  in  respect  to  any  of  such  excepted  matters  is 

ible,  th^   Referee  may  adjourn  such  motion  upon  such  terms 

&B  he  may  consider  proper  ; 

For  conferring  upon  any  of  the  Local  Masters  of  the  Court 

uyor  the  power. s  which  the  said  Court  is  hereinbefore  author- 

fer  upon  the  said  Referee  in  Chambers,  and  to  make  such 

'ions  as  to  filing  and  keeping  records,  and  the  transmission  of 

me,  <>r  of  copies  thereof,  to  an  officer  of  the  Court  at  Toronto, 

as  to  the  ( 'ourt  may  seem  expedient." 

The  Chamber  business  of  the  Court  of  Chancery  was  at  this  time 
regulated  by  the  197th  of  the  Consolidated  Orders,  which  was  as 
follows  : 

"  1''7.   The  following  business  shall  be  disposed  of  in  Chambers,  Chy..  Gen. 
ther  with   such  other  matters  as  the  Court  from  time  to  time  Ord  197« 

may  be  more  conveniently  disposed  of  then  than   in   full 
.   vi/. ; 

i-'or  the  sale  of  the  estates  of  infants,  under  the  Consolidated 
Statutes  of  Upper  Canada,  chapter  12,  s.  50  ;  (II.  S.  O.  c.  40,  s.  76). 

Vs  to  the  guardianship,  maintenance,  and  advancement  of 
infants  ; 
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Sees.  62,  63.      '-.3.   For  the  administration  of  estates  upon  motion,  without  bill 

' '  4.   For  time  to  answer  or  demur  ; 

"  5.   For  leave  to  amend  bills  ; 

"6.   For  changing  the  venue  ; 

"7  To  postpone  the  examination  of  witnesses,  or  to  allow  th 
production  of  further  evidence  ; 

"8.   For  the  production  of  documents  ; 

"  9.   Relating  to  the  conduct  of  suits  or  matters  ; 

"  10.  As  to  matters  connected  with  the  management  of  property 

"11.  For  the  payment  into  Court  of  moneys,  by  parties  desirir 
on  their  own  behalf  to  pay  in  the  same. " 

The  powers  which,  under  the  authority  of  this  Act,  were  conferre 
upon  the  Referee  in  Chambers,  appear  from  Chancery  Order  N< 
560,  which  is  as  follows  : 

"  560.  The  Referee  in  Chambers  is  hereby  empowered  to  do  an 
such  thing,  and  to  transact  any  such  business,  and  to  exercise  an 
such  authority  and  jurisdiction  in  respect  of  the  same,  as,  by  virtv 
of  any  statute  or  custom  or  by  the  practice  of  the  said  Court,  is  no- 
done  and  transacted  by  a  Judge  of  the  Court  sitting  in  Chambe] 
except  the  matters  following  : 

"  1.  Granting  Writs  of  Habeas  Corpus,  and  adjudicating  upon  ti 
return  thereto  ; 

' '  2.  Appeals  and  applications  in  the  nature  of  Appeals  ; 

"  3.  Proceedings  as  to  lunatics  under  the  Consolidated  Statutes* 
Upper  Canada,  chapter  12,  section  33,  and  the  28th  Victoria,  chapt< 
17,  sections  5  to  11,  inclusive  ; 

' '  4.  Applications  for  Writs  of  Arrest ; 

' '  5.  Petitions  for  advice  under  the  Property  and  Trusts  Act,  29t 
Victoria,  chapter  28,  section  31  ; 

"  6.  Applications  as  to  the  custody  of  Infants,  under  the  Coi 
solidated  Statutes  of  Upper  Canada,  chapter  74,  section  8  ; 

"  7.  Applications  as  to  Leases  and  Sales  of  settled  estates  ;  i 
enable  minors,  with  the  approbation  of  the  Court,  to  make  bindin 
settlements  of  their  real  and  personal  estate  on  marriage  ;  and  i 
regard  to  questions  submitted  for  the  opinion  of  the  Court  in  th 
form  of  special  cases  on  the  part  of  such  persons  as  may  by  then 
selves,  their  committees,  or  guardians,  or  otherwise,  concur  thereii 
under  the  28th  Victoria,  chapter  17,  section  1  ; 

' '  8.   Opposed  applications  for  Administration  Orders  ; 

* '  9.  Opposed  applications  respecting  the  Guardianship  of  th 
person  and  property  of  Infants  ; 

"  10.  Ex  parte  Injunctions  ; 

"11.  Proceedings  as  to  partition  and  sale  of  real  estate  under  th 
Ontario  Statute  32iid  and  33rd  Victoria,  chapter  33  ; 

"  12.  Applications  for  leave  to  appeal  or  re-hear  after  the  tim 
limited  for  that  purpose  has  elapsed. " 

See  further  note  to  Rule  420. 

official  63.  Subject  as  aforesaid,  the  Judges  of  the  Count; 

Referees.      Courts  and  the  officers  specially  named  in  the  last  pre 

seding  section,  shall  be  official  referees,  for  the  trial  o 
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such  questions  as  shall  be  directed  to  be  tried  by  such  S608-  63'64> 

3  e  Jud.  Act  of  1873,  ss.  57,  83  ;   R.  Sup.  C. 
June  1876,  R.  14-16:   R.  S.  O.  c.  50,  s.  189). 

(2)  In  case  the  business  is  found  to  require  other  or 

additional  official  referees,  and  the  Presidents  of 
the  said  Divisions  so  certify,  the  Lieutenant-Gov- 
ernor  from  time  to  time  may  appoint  other  and 
additional  official  referees  accordingly.  (See  Jud. 
Act.  of  1873,  s.  83.) 

It  has  not  hitherto  been  found  necessary  to    appoint  additional 
Referees. 

(3)  In  the  case  of  officers  who  are  paid  by  salary,  the 

fees  on  any  reference  or  trial  shall  be  paid  in 
stamps,  other  Referees  shall  be  paid  by  fees. 

This  section  does  not  correspond  with  the  provisions  of  the  Eng- 
lish Act  as  to  official  referees.     The  English  Act  appears  to  have 
contemplated  an  immediate  appointment  of  a  new  set  of  officers 
tticial  referees,"  which  has  not  been  thought  necessary  for  the 
it  lu-re  ;  the  authority  of  official  referees  being  given  to  the 
County  Court  Judges,    Masters  in  Chancery,    Local   Masters  and 
other  officers  specially  named  in  section  62  of  the  present  Act,  and 
the  appointment  of  others  being  deferred  until  the  Presidents  of  the 
Divisions  certify  that  others  are  necessary. 

64.  There  shall  be  a  Local  Master  in  every  County  Local  Mas 
or  Union  of  Counties  other  than  the  County  of  York,  Registrars, 
and  every  Local  Master  hereafter  appointed  shall  re-  cierk^ 
side  in  the  County  to  which  he  is  appointed.  .  crown. 

-ub-section  (12),  authorising  the  High  Court,  with  the  con- 
currence of  the  Lieutenant-Governor  in  Council,  to  relieve  present 

-  from  the  operation  of  this  provision.  No  part  of  the  64th 
section  is  taken  from  the  English  Acts. 

(2)  Where  there  is  no  Local  Master  at  the  commence- 

ment of  this  Act,  or  when  a  vacancy  occurs  in  the 
office  of  Local  Master,  the  Judge  of  the  County 
Court  for  the  County  shall  be  the  Local  Master 
until  and  unless  another  person  is  appointed 
Local  Master.  In  such  case  if  there  are  two 
County  Judges — a  Senior  and  Junior  Judge — 
both  Judges  sha'li  be  Local  Masters  until  and  un- 
less one  of  them  or  some  other  person  is  appoint- 
ed sole  Local  Master. 

(3)  Where  a  County  Court  Judge  is  the  Local  Master, 

the  County  Court  Clerk  shall  be  the  Deputy 
Registrar. 
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Sec.  84.  (4)  The  offices  of  Deputy  Clerk  of  the  Crown  and 
Deputy  Registrar  (not  Local  Master)  shall  be 
consolidated  as  vacancies  occur  in  either  ;  unless 
where  the  Presidents  of  the  Divisions  of  the  High 
Court  or  a  majority  recommend  otherwise. 

(5)  Where  a  reference  is  made  to  a  Deputy  Clerk  ol 

the  Crown,  or  an  examination  is  taken  by  him, 
he  shall  be  entitled  to  take  and  receive  to  his  own 
use  the  fees  on  such  reference  or  examination. 
(See  R.  S.  O.  c.  50,  s.  189  et  seq.;  ante  s.  43  et  seq.] 

(6)  The  Lieutenant-Governor  in   Council  may  com- 

mute the  fees  of  a  Local  Master  or  of  a  Local 
Master  and  Deputy  Registrar,  including  his  fees 
as  an  official  referee,  for  a  fixed  annual  sum,  such 
sum  not  to  exceed  the  average  income  derived 
from  fees  for  the  preceding  five  years. 

(7)  The  Lieutenant-Governor  in  Council  may  com- 

mute the  fees  payable  to  a  Deputy  Clerk  of  the 
Crown  on  references  and  examinations  and  other 
matters  for  a  fixed  annual  sum,  such  sum  not  tc 
exceed  the  average  income  derived  from  such  fees 
during  the  preceding  five  years. 

(8)  Any  annual  sum  so  fixed  as  provided  in  the  pre- 

ceding two  sub-sections  shall  continue  until  varied 
by  Order  in  Council,  but  any  order  for  payment 
of  any -such  annual  sum  as  aforesaid  may  be  re- 
scinded, and  the  amount  of  such  sum  may  by 
Order  in  Council  be  increased  or  diminished,  pro- 
vided that  in  no  case  shall  any  Order  in  Council 
name  a  sum  exceeding  the  average  income  or  fees 
aforesaid  (as  the  case  may  be)  during  the  preced- 
ing five  years. 

(9)  The  Local  Masters,  Deputy  Registrars,  and  Local 

Clerks  shall  hereafter,  like  other  officers,  be 
appointed  by  the  Lieutenant-Governor,  and  shall 
hold  office  during  the  pleasure  of  the  Lieutenant- 
Governor. 

(10)  Where  a  Local  Master  or  Deputy  Registrar,  or 
Deputy  Clerk  of  the  Crown,  or  other  officer,  is 
paid  by  a  salary,  he  shall  not,  save  as  hereinbefore 
expressly    provided,  take   for   his    own    benefit, 
directly  or  indirectly,  any  fee  or  emolument,  save 
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the  salary  to  which  he  may  be  entitled  ;  but  the  Sec-  M. 
like  sums  and  fees  heretofore  payable  on  proceed- 
ings in  his  office  shall  continue  to  be  payable  ; 
and  all  such  fees  shall  form  part  of  the  Consoli- 
dated Revenue  Fund  of  this  Province,  and  shall 
be  payable  in  stamps,  subject  to  the  provisions  of 
the  Act  respecting  Law  Stamps.  (See  R.  S.  O. 
c.  40,  s.  1 6.) 

(u)  No  Local  Master  whose  gross  income  from  his 
office  of  Local  Master  or  of  Deputy  Registrar 
and  Local  Master,  is  82,000  or  upwards  shall, 
during  the  continuance  of  his  appointment, 
directly  or  indirectly,  practise  in  the  profession  of 
the  law  as  Counsel,  Attorney  or  Solicitor,  or  as  a 
Notary  Public,  or  Conveyancer,  or  do  any  manner 
of  conveyancing,  or  prepare  any  papers  or  docu- 
ments to  be  used  in  any  Court  of  this  Province, 
under  the  penalty  of  forfeiture  of  office,  and  the 
further  penalty  of  $400,  to  be  recovered  by  any 
person  who  sues  for  the  same  by  action  in  the 
High  Court,  and  one-half  of  such  pecuniary 
penalty  shall  belong  to  the  party  suing,  and  the 
other  half  to  Her  Majesty  for  the  use  of  the 
Province  ;  but  nothing  in  this  section  shall  pre- 
vent the  Lieutenant-Governor  in  Council,  or  the 
High  Court,  from  requiring  a  Local  Master 
whose  income  does  not  amount  to  $2,000-,  to 
abstain  from  practising  under  the  like  penalties. 
(See  R.  S.  O.  c.  42,  s.  5). 

The  next  sub-section  enables  present  officers  to  be  relieved  from 
this  provision. 

• 

(12)  The  High  Court  may,  with  the  concurrence  of 
the  Lientenant-Governor,  relieve  any  person  now 
holding  the  office  of  Local  Master  and  Deputy- 
Registrar,  or  any  other  officer  from  the  operation 
of  the  ist  and  I  ith  of  the  preceding  sub-sections, 
or  either  of  them. 

(13)  E¥cry  stamp  affixed  to  any  matter  or  proceed- 
ing under  the  authority  of  the  Revised  Statute 
respecting  Law  Stamps,  shall  be  cancelled  in  such 
manner  as  the  Lieutenant-Governor  in  Council 
may  direct ;  and  in  case  the   Lieutenant-Gover- 
nor thinks  fit  to  dispense  therewith,  it  shall  not 

8 
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Seos.  64-66-  De  necessary  for  the  officer  who  cancels  the  stamps 
to  mark  thereon,  in  ink,  the  date  of  the  issue  or 
receipt  of  the  matter  or  proceeding  to  which  the 
stamp  is  affixed.  (See  R.  S.  O.  c.  21,  s.  15). 

(14)  Every  officer  paid  by  fees  shall  yearly,  and  on  or 
before  the    I5th  day  of  January   in  every  year, 
transmit  to  the  Treasurer  of  the  Province  a  just, 
true  and  faithful  account,  to  be  verified  upon  oath, 
of  the  amount  of  fees  paid  or  payable  to  him  in 
respect  of  his  office  during   the  preceding  year. 
(See  R.  S.  O.  c.  16,  s.  37  ;  43  Viet.  c.  3.) 

(15)  The  Lieutenant-Governor  or  the  member  of  the 
Government  having  charge  of  the  matter  may 
require  the  return  to  state  any  particulars,  or  to 
be  made  in  any  form,  that  may  be  thought  pro- 
per, and  such  return  shall  be  made  accordingly. 

andrcoum.v  65.  No  Clerk  or  Registrar  of  the  Surrogate  Court 
noMo^inllT  :>hall  for  fee  or  reward  draw  or  advise  upon  any  will 
or  advise  on  or  other  testamentary  paper,  or  any  paper  or  docu- 
ment  connected  with  the  duties  of  his  office  for  which 
such  fee  is  not  expressly  allowed  to  him  by  the  tariff 
in  that  behalf  ;  and  no  Clerk  of  a  County  Court  shall 
for  fee  or  reward  draw  or  advise  upon  any  chattel 
mortgage,  or  any  other  paper  or  document  connected 
with  the  duties  of  his  office  and  for  which  a  fee  is  not 
.expressly  allowed  by  the  tariff  in  that  behalf. 


official  66.  There  shall  be  an  Official  Guardian  ad  litem  of 

ad  infants  ;  and  the  solicitor  heretofore  usually  appointed 
by  the  Court  of  Chancery  a  guardian  ad  litem  of 
infants  shall  be  the  first  Official  Guardian,  and  shall 
hold  office  during  pleasure  as  if  appointed  by  the 
Lieutenant-governor. 

The  66  section  is  new. 
See  notes  to  Rule  36. 

(a)  In  case  of  a  vacancy  the  appointment  ^hall  be  by 
the  Lieutenant-Governor,  as  in  the  case  of  the 
other  officers  of  the  Courts  ;  and  the  person  ap- 
pointed shall  be  a  Barrister-at-Law  and  Solicitor 
of  this  Province,  of  not  less  than  seven  years 
standing,  and  shall  hold  office  during  pleasure. 
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The  Official  Guardian,  besides  acting  as  guardian    Sec-  66. 

em   of  infants    under   Rules   of  Court    and,,m(.iai 
other  orders,  shall  perform  such  other  duties  as  a (;i1  lpiian- 
Divisional  Court  or  Judge  may  from  time  to  time 
direct. 

(2)  The  same  costs  as  hitherto  shall  be  paid  to  the 

guardian  by  any  party  ;  and  the  same  costs  as 
hitherto  shall  be  payable  to  the  guardian  out  of 
funds  in  Court  ;  but  all  costs  so  paid  to  the 
Guardian  by  any  party  in  respect  of  any  business 
done  after  the  commencement  of  this  Act  shall 
be  by  such  Guardian  paid  forthwith  into  Court 
with  the  privity  of  the  Accountant  of  the  High 
Court,  and  shall  be  placed  to  the  credit  of  an 
account  to  be  intituled  "Account  of  Official 
Guardian  ad  /item  ;"  and  all  costs  payable  to  the 
Guardian  out  of  any  funds  in  Court,  in  respect 
of  any  business  done  after  the  commencement  of 
this  Act  shall  be  transferred  to  the  credit  of  the 
same  account. 

(3)  Where  the   estate   is  small,  and,  in   view  of  the 

amount  at  the  credit  of  the  said  account,  the 
amount  or  part  of  the  amount  payable  out  of  the 
estate  for  the  Guardian's  costs  does  not  appear  to 
be  required  to  pay  the  salary  and  disbursments  of 
the  official  Guardian  the  Court,  may  withhold  pay- 
ment out  of  such  estate  of  the  sum  or  any  part 
of  the  sum  due  for  the  Guardian's  costs  in  respect 
of  such  estate  ;  and  may  distribute  the  estate  as 
if  such  costs  were  not  payable  by  or  out  of  the 
same. 

(4)  There  shall  be  paid  to  the  said  Guardian  in  re- 
spect of  all  business  done  after  the  commence- 
ment of  this  Act  a  fixed  salary  of  such  sum  per 
annum  as,  in  view  of  the  amount  of  business 
done  or  to  be  done  by  the  Guardian,  and  the 
sum  at  the  credit  of  the  said  account,  the  said  - 
Judges  shall  think  reasonable,  and  the  Lieuten- 
ant-Governor  in  Council  approve  ;  which  salary 
shall  be  over  and  above  all  necessary  disburse- 
ments ;  and  the  salary  and  disbursements  shall 
be  paid,  monthly  or  otherwise  as  shall  be  deter- 
mined by  rule  of  Court,  out  of  the  fund  at  the 
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Sec,  66.  credit  of  the  said  "  account  of  official   Guardian 

official  ad  liiem"  and  not  otherwise. 

Guardiau 

(5)  The  surplus   appearing  from  time  to  time  at  the 
credit  of  the  said  account  beyond   what  may  be 
required  to  pay  the  charges  on.  the  said  account, 
shall   be  transferred   to   the  "  Suitors'  Fee  Fund 
Account." 

The  "  Suitors'  Fee  Fund  Account,"  which  is  an  account  kept  by 
the  Court  of  Chancery,  was  first  created  by  20  Viet.,  c.  56,  s.  20 
(Con.  Stat.  U.  C.,  c.  12,  s.  73  ;  R.  S.  0.,  c.  40,  s.  104).  It  was  con- 
stituted by  a  small  fee  of  ten  cents  on  every  bill,  answer,  and  de- 
murrer ;  and  it  was  provided,  that  the  account  should  "be  kept 
and  managed  as  may  from  time  to  time  be  directed  by  the  Court  j 
and  the  sums  at  the  credit  of  such  account  shall  be  applied  by  the 
Court  as  may  be  necessary  for  the  protection  of  infants  and  other 
persons  not  sui  juri-i,  on  whose  behalf  proceedings  may  be  had  in 
the  Court,  or  may  by  the  Court  be  ordered  to  be  had  in  other 
Courts."  The  section  of  the  Revised  Statute  was  repealed  by  41 
Viet.,  c.  8,  s.  5,  "  so  far  as  it  directed  payment  of  any  fee  to  the 
account."  There  was  then,  and  is  still,  a,  considerable  sum  at  the 
credit  of  the  account  ;  and  this  sum,  with  the  additions  that  may 
be  made  to  it  under  this  section,  will  continue  to  be  applicable  to 
the  same  purposes. 

(6)  Where  the  Official  Guardian  has  occasion  to  em- 
ploy a  Solicitor  in  another   County  for  the   pur- 
pose of  any  proceeding  in  a  suit,  such   Solicitor 
shall    be    entitled    to   receive    from    the   Official 
Guardian    in     respect    of    such    proceeding    the 
same  cos's  as  if  the  Solicitor  so  employed  were 
Solicitor  and  Guardian  of  the  Infant. 

(?)  The  Official  Guardian  ad  liiem  shall  once  every 
six  months  file  in  the  Accountant's  office  an  affi- 
davit, shewing  all  costs  recovered  by  him  as 
official  Guardian  ad  litcm,  during  the  six  months 
preceding  the  making  of  such  affidavit,  giving 
therein  the  several  accounts  received  by  him,  and 
the  name  or  names  of  the  suits  and  matters  in 
which  the  same  were  respectively  received  by 
him,  together  with  the  date  of  receipt. 

(8)  When  a  new  official  Guardian  ad  littm  is  appoint- 
ed, he  shall  ipso  facto  become,  and  be  by  virtue  of 
such  appointment,  Guardian  ad  litem  to  all  in- 
fants, in  the  place  and  stead  of  his  predecessor, 
with  the  same  duties  and  powers  ;  and  the  latter 
(his  executors  or  administrators,  as  the  case  may 
be)  shall  forthwith  deliver  over  to  the  new  Official 
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Guardian  all  letters,  papers,  documents  and  books  Sees.  66-68. 
in  his  possession   or  power  as  Official  or  other 
Guardian  ail  Utem  of  infants  ;  and  the  new  guard- 
ian shall  forthwith  communicate  his  appointment 
to  whom  it  may  concern. 

(9)  The  Lieutenant-Governor  in  Council,  or  the  High 
Court,  may  order  that  the  official  Guardian  is  not 
to  practise  as  a  Barrister  or  Solicitor,  and  in  such 
case  he  shall  not,  during  the  continuance,  of  his 
appointment  and  of  such  order,  directly  or  indi- 
rectly practise  the  profession  of  the  law  as  Counsel 
or  Solicitor,  or  as  a  Notary  Public,  or  Convey- 
ancer, or  do  any  manner  of  conveyancing,  or 
prepare  any  papers  or  documents  to  be  used  in 
any  Court  of  this  Province,  except  in  the  dis- 
charge of  his  duties  as  Official  Guardian  or  of  any 
other  duties  which  may  be  assigned  to  him  by 
the  said  High  Court  or  any  Division  or  Judge 
thereof  as  the  case  may  be  ;  and  the  said  official 
Guardian  in  case  of  his  offending  in  the  matter 
aforesaid,  shall  be  subject  to  a  penalty  of  forfei- 
ture of  office,  and  the  further  penalty  of  $400  to 
be  recovered  by  any  person  who  sues  for  the 
same  by  action  in  the  High  Court  ;  and  one-half 
of  such  pecuniary  penalty  shall  belong  to  the 
party  suing,  and  the  other  half  to  Her  Majesty 
for  the  use  of  the  Province.  (See-  R.  S.  O.  c.  42, 
s.  <;.) 

67.  The  Accountant  shall  yearly,  and  on  or  before  Return  by 
the  I  5th  day  of  January  in  every  year  transmit  to  the  Accountant- 
Lieutenant-Governor  in  Council  a  just,  true  and  faith- 
ful statement,  shewing  the   state   of  the  "  Account  of 
official  Guardian  ncl  Ht.m"  upon  the   3 1st  day  of  the 
preceding  December.     (See  R.  S.  O.  c.  50,  s.  121.) 

68.  In   all   cases  'in    which  any  interest  in  real  or  Provisions 
personal   estate,  effects,  or  property  is  vested   in  the 
Accountant  for  the  time  being  of  the  High  Court,  as 

such  Accountant  and  in  respect  of  his  office,  all  such 
real  and  personal  estate,  effects,  and  property  what- 
soever, upon  the  death,  resignation,  or  removal  from 
•office  of  each  and  everv  Accountant  of  the  said 
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Sec.  68.  Court  from  time  to  time,  and  as  often  as  the  case 
2,  3.  happens,  and  the  appointment  of  a  successor  takes 
place,  shall,  subject  to  the  same  trusts  as  the  same 
were  respectively  subject  to,  vest  in  the  succeeding 
Accountant  by  force  of  this  Act.  (See  R.  S.  O.,  c.  40, 
s.  32). 

This  section  is  not  in  the  English  Acts.  By  Rule  No.  479,  the 
Registrar  is  Accountant  until  and  unless  some  other  person  is  ap- 
pointed. 

(2)  In  case  of  there  being  at  any  time  no  Account- 
ant of   the    High    Court,    all   mortgages,   stocks, 
funds,  annuities,  and  securities  whatsoever  there- 
tofore standing  in  the  name  of  any  Accountant,  or 
in  his  custody  or  power  in    respect  of  his  office, 
together  with  all  the  interest  and  estate  of  the 
said  Accountant,  in  the   lands  and  premises  em- 
braced  in   such  mortgages    or    other    securities, 
shall  become  and  be,  by  force  of  this  Act,  vested 
in   such   other    officer    as    the    High    Court,    by 
general    order,    may   from   time    to  time,  direct, 
subject  to  the  same  trusts  as  they   may  then  re- 
spectively   be  subject  to.     (Sec   R.   S.   O.,  c.  40, 
s.   31). 

(3)  All  mortgages,  stocks,  funds,  annuities  and  securi- 
ties whatsoever,  at  the  cime  of  the  commencement 
of  this  Act,  standing  in  the  name  of  the  Account- 
ant of  the  Court  of  Chancery,  or  of  the  Referee  in 
Chambers,  or   any  other  officer   named    by    the 
Court  for  the  purpose  under  the  authority  of  the 
3 1st  section   of  the   Chancery  Act,  or  in  his  cus- 
tody or  power   as  such  Accountant,  Referee  in 
Chambers,   or   other   officer    aforesaid,    together 
with  all   the  interest  and  estate  of  the  said  Ac- 
countant, Referee  in   Chambers,  or  other  officer 
in   the   lands   and    premises    embraced    in    such 
mortgages  or  ether  securities,  shall  become  and 
be  vested  in  the  Accountant   of  the   High   Court 
for  the  time  being,as  such  Accountant,  or  in  such 
other  officer  as  the  Court  by   general  order  may 
from    time   to  time   direct,  subject  to  the   same 
trusts  as  they  may  then  respectively  be  subject 
to.     (See  R.  S.  O.,  c.  40,  s.  31). 
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6 *>.  The  expenses  of  the  Accountant's  office  includ-  Sees.  69, 70. 
ill  salaries  shall,  from  the  1st  day  of  April,  1 88 1,  Expenses  of 
be  the  first   charge  on  the  income  arising  from  the antvSiee. 
funds  in  Court. 

iu  the  English  Acts. 

7O.  The   Lieutenant-Governor  may  from  time  to  inspector  of 
time  appoint  one  of  the  officers  of  the  High  Court, 
some  other  competent  person,  to  inspect  the  offices  of 
the  Sheriffs,  Local  Masters,  Deputy  Registrars,  Deputy 
Clerks  of  the  Crown,  Local   Registrars  of  the  High 
Court,  Registrars  of  Surrogate  Court,  Clerks  of  the 
Peace,  and   County  Crown  Attorneys,  and  Clerks  of 
the  County  Court,  in  the  respective  Counties  of  the 
Province. 
The  sections  relating  to  an  Inspector  (70  to  73)  are  new. 

The  duty  of  the  Inspector  for  the  time  being  shall 
be:— 

(1)  To  make  a  personal  inspection  of  the  said  offices 

and  of  the  books  and  Court  papers  belonging 
thereto  respectively  ; 

(2)  To  see  that  proper  books  are  provided,  that  they 

are  in  good  order  and  condition,  .that  the  proper 
entries  and  records  are  made  therein  in  a  proper 
manner,  at  proper  times,  and  in  a  proper  form  and 
order,  and  that  the  Court  papers  and  documents 
are  properly  classified  and  preserved  ; 

(3)  To   ascertain  that  the  duties  of  the   officers   are 

duly  and  efficiently  performed  ; 

(4)  To  see  that  proper  costs  and  charges  only  are 

allowed  or  exacted  ; 

(5)  To  ascertain  that  proper  security  has  been  given 

by  any  officer  required  by  law  to  give  security  ; 

(6)  To  ascertain  whether  uniformity  of  practice  pre- 

vails in  the  several  offices  of  the  High  Court  and 
in  the  County  and  Surrogate  Courts  ; 

(7)  To  report  upon  all  such  matters,  as  expeditiously 

as  may  be,  to  the  Lieutenant-Governor.  (Sec  43 
Viet.  c.  8,  s.  23.) 
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Inspector. 


Sees.  71-74.  71.  When  the  said  Inspector  has  occasion  to  insti- 
tute  an  inquiry  into  the  conduct  of  any  officer  in  re- 
lation to  his  or  their  official  duties  or  acts,  it  shall  be 
lawful  for  the  said  Inspector  to  require  such  officer,  or 
any  other  person  or  persons,  to  give  evidence  on  oath ; 
and  for  this  purpose  the  said  Inspector  shall  have  the 
same  power  to  summon  such  officers  and  other  persons 
to  attend  as  witnesses,  to  enforce  their  attendance,  and 
to  compel  them  to  produce  books  and  documents  and 
give  evidence,  as  any  Court  has  in  civil  cases.  (See  4.3 
Viet.  c.  8,  s.  24.) 

The   enactment   referred   to   is    that  appointing  an  Inspector  of 
Division  Courts. 


Books,  etc. 
to  be  pro- 
duced for 
inspection. 


7  2  The  said  several  officers  shall,  as  often  as  re- 
quired by  the  said  Inspector,  produce  for  examination 
and  inspection  all  books  and  documents  which  are  re- 
quired to  be  kept  by  them,  or  which  may  hereafter  be 
required  to  be  kept  by  them  ;  and  shall  report  to  the 
Inspector  all  such  matters  relating  to  any  cause  or 
proceeding  as  the  Inspector  shall  require.  (See  43  Viet, 
c.  8,  s.  26.) 


Powers  of 
Commis- 
sioners to 
administer 
oaths. 


Solicitors 
and  attor- 
neys. 


7  3.  Every  person  who  at  the  commencement  of  this 
Act  shall  be  authorized  to  take  recognizances  of  bail, 
or  to  administer  oaths  and  take  affidavits  and  affirma- 
tions, in  any  of  the  Courts  whose  jurisdiction  is  here- 
by vested  in  the  High  Court  of  Justice  shall  be  a  com- 
missioner for  the  said  purposes  in  all  causes  and 
matters  whatsoever,  which  may  from  time  to  time  be 
depending  in  the  said  High  Court.  (See  Jud.  Act  of 
1873,  s.  82  ;  R.  S.  O.  c.  63  ;  c.  80.) 

SOLICITORS. 

74.  From  and  after  the  commencement  of  this  Act 
all  persons  heretofore  admitted  as  solicitors  or  attor- 
neys of,  or  by  law  empowered  to  practice  in  any 
Court,  the  jurisdiction  of  which  is  hereby  vested  in 
the  High  Court  of  Justice,  shall  be  called  Solicitors  of 
the  Supreme  Court  of  Ontario,  and  shall  be  entitled 
to  the  same  privileges,  and  be  subject  to  the  same  obli- 
gations, so  far  as  circumstances  will  permit,  as  if  this 
Act  had  not  passed. 


COUNTY    COURTS.  121 

(2)  All  persons  who  from   time  to   time,  if  this   Act    Sec.  74. 

had  not  passed,  would  have  been  entitled  to  be*ub-38.  2.  s. 
admitted  as  solicitors  or  attorneys  of,  or  been  by  sec.  75. 
law  empowered  to  practice  in  any  such  Courts, 
shall  be  entitled  to  be  admitted  on  payment  of 
the  fees  now  required  for  admission  to  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Chancery, 
and  shall  be  so  admitted  by  any  Divisional  Court, 
and  shall  be  called  Solicitors  of  the  Supreme 
Court  of  Ontario,  and  shall,  as  far  as  circum- 
stances permit,  be  entitled  as  such  solicitors  to  the 
same  •privileges  and  be  subject  to  the  same  obli- 
gations as  if  this  Act  had  not  passed. 

(3)  Any  solicitors  or  attorneys  to  whom  this  section 

applies  shall  be  deemed  to  be  officers  of  the  said 
Supreme  Court ;  and  that  Court,  and  the  High 
Court  of  Justice  and  the  Court  of  Appeal  respec- 
tively, or  any  Division  or  Judge  thereof,  may 
exercise  the  same  jurisdiction  in  respect  of  such 
solicitors  or  attorneys  as  any  one  of  the  Superior 
Courts  or  a  Judge  thereof  might,  previously  to 
the  passing  of  this  Act,  have  exercised  in  respect 
of  any  solicitor  or  attorney  admitted  to  practice 
therein.  (Sw  Jud.  Act  of  1873,  s.  87.) 

The  provisions  of  this  section  are  in  substance  contained  in  the 
English  section  cited,  except  the  reference  in  the  second  sub-section 
supra  to  the  fees  to  be  paid. 


PART  VI. 

COUNTY  COURTS  AND  JUDGES. 

75.  Section  one  of  chapter  22  of  the  Acts  of  the 
Legislature  of  this  Province,  passed  in  the  32nd  year 
of  Her  Majesty's  reign  is  repealed,  and  section  two  of 
chapter  15,  of  the  Consolidated  Statutes  of  Upper 
Canada  shall  not  be  affected  by  the  said  Act  or  by 
any  other  enactment  of  the  Legislature  of  this 
Province  heretofore  passed  and  purporting  to  repeal 
the  same. 

Thu  Ontario  Act,  32  Viet.  c.  22,  s.  1,  purported  to  repeal  section 
2,  Con.  Stat.  U.  C.,  c.  15,  which  limited  the  appointment  of  County 
Court  Judges  to  Barristers  of  at  least  five  years  standing  at  the  Bar 
: '|K-r  <  'anada.  The  Legislature,  by  this  section,  has  withdrawn 
this  assumed  repeal,  and  left  the  matter  as  it  stood  at  the  time  of 
Confederation. 
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Local 
Judges. 


Sees.  76, 77.  76.  The  Judges  of  the  several  County  Courts  shall 
be  Judges  of  the  High  Court  for  the  purposes  of  their 
jurisdiction  in  actions  in  the  High  Court ;  and  in  the 
exercise  of  such  jurisdiction  maybe  styled  "Local 
Judges  of  the  High  Court,"  and  shall,  in  all  causes 
and  actions  in  the  High  Court,  have,  subject  to  Rules 
of  Court,  power  and  authority  to  do  and  perform  all 
such  acts,  and  transact  all  such  business  as  the  Judges 
of  the  County  Courts  have  now  in  actions  in  the 
Courts  of  Queen's  Bench  and  Common  Pleas  ;  and  to 
do  and  perform  such  other  acts  and  business  in  respect 
to  matters  and  causes  in  and  before  the  High  Court 
as  they  may  by  Rules  of  Court  in  that  behalf  from 
time  to  time  be  empowered  to  do.  (£ee  R.  S.  O.  c.  39, 
s.  29;  c.  40,  s.  28;  c.  50,  s.  148;  R.  Sup.  C.  1875, 
Order  35,  R.  4  ;  R.  Sup.  C.  April,  1880,  R.  1 1  ;  Order 
421  post.) 

The  422nd  and   subsequent   Rules    define    the   power  which  the 
County  Court  Judges  are  to  have  in  actions  in  the  High  Court. 


Powers  of 

County 

Courts. 


77.  [Every  County  and  Division  Court]  shall  as 
regards  all  causes  of  action  within  its  jurisdiction  for 
the  time  being,  have  power  to  grant  and  shall  grant 
in  any  proceeding  before  such  Court  such  relief,  re- 
dress, or  remedy,  or  combination  of  remedies,  either 
absolute  or  conditional,  and  shall  in  every  such  pro- 
ceeding give  such  and  the  like  effect  to  every  ground 
of  defence  or  counter  claim,  equitable  or  legal  (sub- 
ject to  the  provision  next  hereinafter  contained),  in  as 
full  and  ample  a  manner  as  might  and  ought  to  be 
done  in  the  like  case  by  the  High  Court  of  Justice, 
(to  Jud.Act  of  1873,5.89). 

The  English  section  has,  instead  of  the  words  in  brackets,  the  fol- 
lowing : — "Every  Inferior  Court  which  now  has,  or  which  may 
after  the  passing  of  this  Act,  have  jurisdiction  in  equity  or  at  law, 
and  in  equity  and  in  Admiralty  respectively."  The  two  section* 
are  the  same  otherwise.  In  England  the  County  Courts  had  equit- 
able jurisdiction  under  28  and  29  Viet.,  c.  99,  and  other  Acts. 

Under  the  corresponding  section  of  the  English  Act,  it  was  held  that 
a  County  Court  in  actions  within  its  jurisdiction  has  power  to  grant 
an  injunction  against  a  nuisance,  and  to  enforce  obedience  by  com- 
mittal (Martin  v.  Jlannister,  4  Q.  B.  D.,  212,  491),  and  though 
the  order  is  only  interlocutory  (Richards  v.  Cullerne,  1  Q.  B.  D.,  623; 
18  C.  L.  J.,  804). 

In  Pry  or  v.  City  Ojfices  Co.,  10  Q  B.  D.,  504,  the  extent  to  which 
those  decisions  seemed  to  go  was  restricted,  and  it  was  held  that 
the  above  words  "  in  any  proceeding  "  do  not  mean  "  in  a  motion  in 
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any   action"   but   rather  "  in  any   action "  and   that   the   Inferior     gec   77 

Court  is  given  the  same  authority  as  the  High  Court  to  grant  the 
relief,  as  the  result  of  the  action,  but  that  relief  must  be  given,  if 
at  all,  by  the  existing  machinery  of  the  Inferior  Court  ;  and  all  the 
11  by  the  Rules  of  the  Jud.  Act  to  Judges  of  the  High 
C'ourt.  in  order  to  arrive  at  the  granting  of  such  relief,  are  not  con- 
ferred upon  the  Judges  of  the  Inferior  Courts. 

In  County  Courts  the  machinery  of  the  High  Court  is  by  Rule  County 
490,  to  apply  wherever  the  machinery  of  the  County   Courts  and  Courts. 
the  former  Superior  Courts  corresponded.     See  further  that   Rule. 
Amongst  other  provisions  Rule  80  (as  to  moving  for  final  judgment 
of  appearance)  and  Rule  127  (as  to  counter-claims)   are  frequently 
made  use  of. 

As  regards  the  Division  Courts  there  is  some  conflict  of  au-  Division 
thority,  but  it  may  perhaps  be  fairly  said  that  the  weight  of  C°J{rt,sth. 
authority  is  in  favour  of  the  view  that  this  section  only  enables  g,!rtio'n 
Division  Courts  to  exercise  the  complete  legal  and  equitable  juris- 
diction conferred  npon  the  High  Court  (see  also  section  80)  and 
does  not  purport  to  deal  with  details  of  practice,  or  apply  to  the 
Division  Courts  the  Rules  of  Procedure  contained  in  the  Jud.  Act. 
(See  Btnlduuj  <{•  Loan  <-'<>.  v.  Helmrod,  19  C.  L  J.  254  ;  3  C.  L.  T. 
3l>l,  and  Bank  of  Ottnu'n  v.  Mr/.oioj/i/ln,  19  C.  L.  J.  294,  where 
Rule  380  as  to  the  effect  of  a  nonsuit,  and  Fletcher  v.  Noble,  9  Pr.  R. 
258  where  the  right  to  security  for  costs  were  held  not  to  fall  within 
the  purview  of  the  present  section.  See  also  Pryor.v.  City  Offices 
Co.,  ftupra.)  On  the  other  hand  in  Conners  v.  Birmingham,  20  C. 
L.  J.  1 0,  Rule  80  was,  by  virtue  of  the  present  section,  applied.  In 
Awbt-n-y  v.  McLean,  19  C.  L.  J.  335,  the  right  to  counter-claim, 
which  seems  implied  by  the  terms  of  Sec.  78,  was  held  to  exist. 

The  provisions  of  the  Judicature  Act  relating  to  garnishee  process  Division 
do  not  apply  in  Division  Courts,  the  proceedings  in  such  cases  being  Courts 
specially  provided  for  by  the  Division  Court  Act.     (Jtc  Clark  v.  Me-  n^61*?'* 
Donald,  20  C.  L.  J.  15).  244 

There  is  also  some  difference  of  opinion  as  to  how  far  the  practice 
of  the  High  Court  may  or  should  be  introduced  into  Division  Courts 
under  Sec.  244  of  the  Division  Courts  Act  (R.  S.  O.  c.  47). 

That  section  is  as  follows  :  — 

"  244.  In  any  case  not  expressly  provided  for  by  this  Act,  or  by 
existing  rules,  or  by  rules  made  under  this  Act,  the  County  Judges 
may,  in  their  discretion,  adopt  and  apply  the  general  principles  of 
practice  in  the  Superior  Courts  of  Common  Law,  to  actions  and  pro- 
ceedings in  the  Division  Courts." 

Under  this  section  the  right  to  security  for  costs,  has  been  held  to 
be  a  principle  of  practice  which  may  be  applied  by  the  Division 
Court  Judges  (Flrtrhi-r  v.  Noble,  9  Pr.  R.  255)  with  all  its  conse- 
quences (ib.  3  C.  L.  T.  300). 

The  power  of  adding  defendants  (see  Rule  103)  is  not  a  principle    • 
of  practice  within  the  section  (Barber  v.  Bintjham,  20  C.  L.  J.  6.")). 

The  power  to  apply  the  High  Court  practice  of  examining  parties 
before  trials  has  been  affirmed  (MacNe.e  v.  Ont.  Bank,  as  reported, 
19  C.  L.  J.  252;  30.  L.  T.  360),  and  denied  (Re  Willim/  v.  Elliott, 
37  U.  C.  Q.  B.  320  ;  Fletcher  v.  Nob'e,  9  Pr.  R,  258). 

Mu<-X«  v.  'Jut.  Bank,  (supra),  as  reported,  is  also  in  favour  of  the 
power  to  apply  the  Rules  of  the  Jud.  Act  generally.  (See  also  .\fnr- 
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Sees-  77,78-  ra!l  v-  Gillett,  18  C.  L.  J.  78).  The  decision  in  Building  &  Loan  Co. 
v.  Heimrod  is  the  other  way,  and  in  that  case  the  discretion,  if  it 
existed,  to  apply  Rule  330,  was  not  exercised. 

In  Burk  v.  Brittain,  19  C.  L.  J.,  74,  Rule  80  was  acted  upon  as 
introducing  a  principle  of  practice,  which  the  County  Judge  of 
Northumberland  and  Durham  felt  bound,  in  the  exercise  of  a  judi- 
cial discretion,  to  apply  ;  and  this  decision  was  approved  by  the 
Junior  Judge  of  the  County  of  Ontario,  in  Smith  v.  Lawlcr,  19  C. 
L  J.,  258;  see  also  Conners  v.  Birmingham,  20  C.  L.  J.,  11.  In 
a  similar  case  the  County  Judge  of  Victoria  thought  it  wouid  be 
unwise  to  apply  the  same  Rule  80  (Cowan  v.  McQuade,  19  C.  L.  J., 
108).  and  this  view  is  shared  by  the  Junior  Judge  of  the  County  of 
York  (Building  and  Loan,  &c.  v.  Heimrod,  supra]  ;  see  further 
comments  on  this  subject,  3  C  L.  T.,  374  and  19  C.  L.  J.,  238, 
where  the  view  entertained  by  the  majority  of  the  County  Judges 
at  their  annual  conference  in  July,  1883,  is  said  to  have  been  in 
accordance  with  Cowan  v.  McQuade,  and  Building  and  Loan,  &c,.  v. 
Hnmrod.  See  also  sees.  78  and  80  and  Rule  489. 


cormter- 
Comityor 


-transfers 


Proviso. 


78.  Where  in  any  proceeding  before  any  such 
[County  or  Division]  Court  any  defence  or  counter- 
c\aim  °f  tne  defendant  involves  matter  beyond  the 
jurisdiction  of  the  Court,  such  defence  or  counter- 
claim shall  not  affect  the  competence  or  the  duty  of 
the  Court  to  dispose  of  the  whole  matter  in  contro- 
versy so  far  as  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto,  but  no  relief  exceeding  that 
which  the  Court  has  jurisdiction  to  administer  shall 
be  given  to  the  defendant  upon  any  such  counter- 
claim : 

Provided  always,  that  in  such  case  it  shall  be  law- 
ful for  the  High  Court  or  any  Division  or  Judge 
thereof,  if  it  shall  be  thought  fit,  on  the  application 
of  any  party  to  the  proceeding,  to  order  that  the 
whole  proceeding  be  transferred  from  such  Court  to 
the  High  Court,  or  to  any  Division  thereof;  and  in 
such  case  the  record  in  such  proceeding  shall  be 
transmitted  by  the  Clerk  or  other  proper  officer,  of 
the  County  or  Division  Court  to  the  said  High  Court  ; 
and  the  same  shall  thenceforth  be  continued  and 
prosecuted  in  the  said  High  Court  as  if  it  had  been 
originally  commenced  therein.  (See  Jud.  Act  of  1873, 
s.  go). 

Adopted  from  the  English  section  referred  to.  It  has  been  held 
under  that  section  that  an  Inferior  Court  has  jurisdiction  to  enter- 
tain a  claim  set  up  by  way  of  counter-claim,  although  it  is  in  re- 
spect of  matters  which  arose  beyond  its  local  jurisdiction,  but  the 
power  to  grant  relief  in  respect  of  such  counter-claim  is  limited  to 
the  same  amount  as  the  plaintiff  has  claimed  in  the  action  (Davis  v. 
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Tfi<-  Fluijiftuff  Mining  Co.,  3  C.   P.   D.,  228).     The  relief    which  a     gec.  79. 
defendant  can  obtain  against  a  third  party  brought  in  under  Rule  s|i) 
107  is  similarly  limited  to  protection  against  the  plaintiffs  demand 

••'d  v.  Corkimlale,  4  Out.  317). 

\Yhere  a  transfer  is  made  the  proceedings  must  thenceforward  be 
regulated  by  the  practice  of  the  High  Court  (Davies  v.  William*,  13 

i»..  ;>:>d  i. 

79.  The  Lieutenant-Governor  in  Council  may,  surrogate 
with"  the  consent  of  any  County  Court  or  Surrogate  Of° Judges*' 
Court  Judge,  commute  the  fees  payable  to  him  under 
the  Surrogate  Court  Acts  for  a  fixed  annual  sum  ;  such 
sum  not  to  exceed  the  income  derived  from  such  fees  in 
some  preceding  year  ;  and  any  sum  so  fixed  may,  as 
vacancies  occur,  be  rescinded,  or  may  be  varied  and 
the  amount  increased  or  diminished  ;  provided  that 
in  no  case  shall  any  Order  in  Council  name  a  sum 
exceeding  the  receipts  for  fees  during  some  preceding 
year. 

(2)  In  case  of  such  commutation,  the  like  sums  and 
fees  heretofore  payable  to  such  Judge   shall  con- 
tinue to  be  payable,  and  shall  form  part  of  the 
Consolidated    Revenue  Fund   of   this   Province, 
and  shall   be   payable   in  stamps,  subject   to  the 
provisions   of  the  Act  respecting  Law  Stamps. 
(See  R.  S.  O.,  c.  40,  sec.    16). 

(3)  Where   there  is   no  commutation   and    the    fees 
aforesaid  exceed  the  sum  of  $1,000  in   any  year, 
the  excess  shall  be  received  by  the  Registrar  and 
paid  over   to  the  Treasurer  of  the   Province  for 
the  uses  of  the  Province. 

(4)  The  preceding  sub-section  shall   not  apply  so  as 

to  reduce  the  amount  payable  to  the  Judge  in 
any  year  to  a  sum  less  than  the  aggregate  amount 
of  the  fees  payable  to  him  for  such  year  in  respect 
of  fees  provided  for  by  the  Consolidated  Statutes 
of  Upper  Canada,  chapter  16,  schedule  "  B,"  and 
exclusive  of  the  additional  fees  assigned  to  Sur- 
rogate Judges  by  the  Act  passed  in  the  fortieth, 
year  of  Her  Majesty's  reign,  chapter  7,  schedule 
"  A"  (65). 

(5)  Out  of  the  excess  aforesaid   a  sum  not  exceeding 

$666  may  on  the  authority  of  an  Order  in  Council 
be  paid  to  the  Junior  Judge  of  the  County  (if 
any). 
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;Secs-  79-82  (6)  This  section,  and  the  several  sub-sections  thereof, 
shall  operate  from  the  first  day  of  January  last. 

Rules  of  law      8O.  The  several  rules  of  law  enacted  and  declared 

infeS  *"   b7  this  Act  sha11  be  'm   force  and  receive  effect  in  all 
courts.        Courts  whatsoever  in  Ontario  so  far  as  the  matters  to 
which  such  rules  relate  shall  be  respectively  cognizable 
by  such  Courts.     (See  Jud.  Act  of  1873,  s.  91.) 

Taken  from  the  English  section. 

The  provision  of  Rule  428  that  in  an  action  tried  by  jury  the  costs 
shall  follow  the  event  unless  the  Judge  otherwise  orders  was  con- 
sidered to  be  a  rule  of  Law  and  not  one  of  practice,  and  therefore 
under  the  corresponding  English  section  was  held  to  be  applicable 
to  the  Passage  Court  of  Liverpool  (King  v.  ffawkesworth,  4  Q.  B.  D. 
371 ).  Quaere,  whether  notwithstanding  this  decision  it  was  not  the 
intention  of  this  section  to  apply  in  all  Courts,  the  Rules  of  Law 
only  which  are  enacted  by  sec.  17  (see  Building  and  Loan,  tfre,  v. 
Heimrod,  19  C.  L.  J.  256  and  Pryor  v.  City  Offices,  10  Q.  B.  D.  504). 


PART  VII. 
MISCELLANEOUS  PROVISIONS. 

81.  Every  Order  in  Council  determining  the  com- 
mutation allowance  or  the  salary  of  any  Judge,  Official 
and  salaries  Guardian  or  other  officer,  under  the  authority  of  this 
ratification  Act,  shall  be  laid  before  the  House  of  Assembly 
tiveLA5£n"-  forthwith,  if  the  Legislature  is  in  session  at  the  date 
bly-  of  the  Order  ;  and  if  the  Legislature  is  not  then  in 

session,  the  Order  is  to  be  laid  before  the  said  House 
within  the  first  seven  days  of  the  session  next  after 
the  Order  in  Council  is  made. 

(a)  In  case  the  Assembly  at  the  said  session,  or,  if 
the  session  does  not  continue  for  three  weeks  after  the 
said  Order  is  laid  before  the  House,  then  at  the 
ensuing  session  of  the  Legislature,  disapprove  by 
resolution  of  such  Order  in  Council,  either  wholly,  or 
so  far  as  relates  to  any  of  the  persons  therein  named, 
the  Order  in  Council,  so  far  as  so  disapproved  of,  shall 
have  no  effect  from  the  time  of  such  resolution  being 
passed. 

Transferor        82.  All  books,  documents,  papers   and   chattels  in 
papers  to*    tne  possession  of  any  Court  the  jurisdiction  of  which 


supreme      js  hereby  vested  in  the  High   Court  of  Justice,  or  of 
any  officer  or  person  attached  to  any  such  Court  as 


Court. 
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such  officer,  or  by  reason  of  his  being  so  attached,  Sees.  82, 83- 
shall  be  dealt  tvith  by  such  officer  or  person  in  such 
manner  as  the  High  Court  of  Justice  or  the  Supreme 
Court  may  by  order  direct ;  and  any  person  failing  to 
comply  with  any  order  made  for  the  purpose  of  giving 
effect  to  this  section  shall  be  guilty  of  a  contempt  of 
the  Supreme  Court.  (See  Jud.  Act  of  1873,  s.  92.) 

Adapted  from  the  English  section. 

83.  Upon  proof  to  the  satisfaction  of  the  Judge  compelling 
presiding  at  the  sittings  at  any  Court  of  the  service 
a  subpoena  upon  any  witness,  who  fails  to  attend,  or 
to  remain  in  attendance  in  accordance  with  the  require- 
ments of  the  subpoena,  and  that  a  sufficient  sum  for 
his  fees  as  a  witness  had  been  duly  paid  or  tendered 
to  him,  and  that  the  presence  of  such  witness  is  mate- 
rial to  the  ends  of  justice,  the  said  Judge  may,  by  his 
warrant,  cause  such  witness  to  be  apprehended  and 
forthwith  brought  before  him  or  any  other  Judge  who 
may  thereafter  preside  at  such  sittings,  to  give  evidence, 
and  in  order  to  secure  his  presence  as  a  witness,  such 
witness  may  be  taken  on  such  warrant  before  the  pre- 
siding Judge  and  detained  in  the  custody  of  the  per- 
son to  whom  the  warrant  is  directed,  or  otherwise,  as 
the  presiding  Judge  may  order,  until  his  presence,  as 
such  witness,  shall  be  required,  or,  in  the  discretion  of 
the  said  Judge,  he  may  be  released  on  a  recognizance 
(with  or  without  sureties),  conditioned  for  his  appear- 
ance to  give  evidence.  (See  39  Viet.  c.  6,  Dom.  ;  32 
&  33  Viet.  c.  30,  s  26,  Dom.) 

This  section  is  not  in  the  English  Acts  ;  it  corresponds  with  the 
'2nd  section  of  the  Dominion  Act  respecting  the  attendance  of  wit- 
nesses at  criminal  trials,  (39  Viet.  c.  6). 

So,  by  the  Controverted  Elections  Act  of  Ontario  (R;  S.  O.  c.  11, 
s.  52)  it  was  provided  that  on  the  trial  of  an  election  petition  under 
this  Act  the  Judge  or  Judges  may,  by  order  under  his  or  their  hand 
or  hands,  compel  the  attendance  of  any  person  as  a  witness  who 
ai >] ><-,ir.s  to  him  or  them  to  have  been  concerned  in  the  election  to 
which  the  petition  refers,  and  any  person  refusing  to  obey  such  order 
shall  he  guilty  of  contempt  of  Court. 

The  remedy  heretofore  in  civil  actions  has  been  the  circuitous  and 
inadequate  one  of  obtaining  an  attachment  against  the  witness 
for  liia  non-attendance,  or  of  an  action  against  him  on  the  Statute, 
5  Elizabeth,  c.  9,  or  of  an  action  at  Common  Law  (see  Archbold's 
Practice,  llth  ed.,  p.  356). 

For  the  English  practice  before  the  Judicature  Act  see  1  Arch- 
bold.'s  Practice,  llth  edition,  p.  176,  et  wq. 
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Sees.  84,85.      84.   Such  warrant  may  be  similar   to  form  189,   in 
Form  of       appendix  J  hereto,  and  may  be  directed  to  any  sheriff 
warrant.      or  O|-her  officer  of  the  Court,  or  to  any  constable,  and 
may  be  executed  in  any  part  of  Ontario. 

saving  as  to  $5.  This  Act  is  not  intended  to  affect,  and  shall 
circuits,  etc.  noj;  affect,  the  issue  of  any  Commissions  of  Assize, 
Nisi  Prius,  Oyer  and  Terminer,  Gaol  delivery,  or  other 
commission  for  the  discharge  of  civil  or  criminal  busi- 
ness on  circuit  or  otherwise  ;  or  the  authority  of  a 
Judge  or  a  retired  Judge  of  any  of  the  Superior  Courts, 
or  a  Judge  of  a  County  Court,  or  one  of  Her  Majesty's 
Counsel  learned  in  the  law,  to  preside  without  any 
commission  at  any  Court  of  Assize,  Oyer  and  Ter- 
miner, and  General  Gaol  Delivery,  or  at  a  Court  held 
under  this  Act  in  the  exercise  of  the  jurisdiction  now 
belonging  to  Courts  of  Assize,  Oyer  and  Terminer, 
and  General  Gaol  Delivery,  or  the  authority  of  any 
such  Judge  or  retired  Judge  of  a  Superior  or  County 
Court,  or  Counsel  learned  in  the  law  to  hold  any  sit- 
ting for  the  hearing  of  causes  ;  and  any  such  Judge 
or  Counsel  shall  after  the  commencement  of  this  Act, 
have  the  same  authority  to  preside  as  aforesaid,  or  to 
hold  any  sitting  of  the  High  Court  for  the  hearing  of 
causes  in  the  High  Court  respectively,  which  such 
Judge  or  Counsel  has  to  preside  at  Courts  of  Assize, 
Oyer  and  Terminer,  and  General  Gaol  Delivery,  or  to 
hold  a  sitting  of  the  Court  of  Chancery  for  the  hearing 
of  causes  ;  and  any  such  Judge  or  Counsel  when  pre- 
siding as  aforesaid  with  or  without  a  commission,  or 
when  holding  any  sitting  as  aforesaid,  shall  be  deemed 
to  constitute  a  Court.  (See  Jud.  Act  of  1873,  s.  93  ; 
C.  S.  U.  C.  c.  1 1,  ss.  2-6  ;  29  and  30  Viet.  c.  39  ;  R.  S. 
O.  c.  39,  ss.  27,  28  ;  c.  40,  ss.  23-27  ;  c.  41,  ss.  i-io.) 

Assizes.  The  following  are  the  statutory  enactments  with  reference  to  the 

holding  of  Courts  of  Assize  and  Nisi  I'rius.  R.  S.  0.  c.  41  : 

"  1.  Courts  of  Assize  and  Nisi  Prius,  and  of  Oyer  and  Terminer 
and  General  Gaol  Delivery  shall  be  held  in  every  County  and  Union 
of  Counties  in  each  and  every  year,  in  the  Vacation  between  Hilary 
and  Easter  Terms,  and  the  Vacation  between  Trinity  and  Michael- 
mas Terms. 

"  (2)  In  addition  to  the  two  Courts  so  to  be  held  for  the  County  of 
York,  there  shall,  in  every  year,  be  a  third  such  Court  in  and  for 
the  said  County  of  York,  in  the  Vacation  between  Michaelmas  and 
Hilary  Terms,  and  a  fourth  such  Court  in  and  for  the  said  County, 
in  the  part  of  the  Vacation  following  Easter  Term,  between  Easter 
Term  and  the  first  day  of  July. 
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; '   Iu  addition  to  the  two  Courts  so  to  be  held  for  the  County  of     gec.  35. 
Wentvvorth,  there  shall  be  a  third  such  Court  held  in  each  and  every 

m  and  for  the  said  County  of  Wentworth,  in  the  Vacation  be-  JJjJjJjJ  '&,. 
Michaelmas  and  Hilary  Terms. 

"(4)  All  the  said  Courts  shall  be  held,  with  or  without  commis- 
sion, as  to  the  Lieutenant-Governor  may  seem  best. 

••  •_'.   The  Judges  of  the  Courts  of  Appeal,  Queen's  Bench,  Chan-  R.  s.<>.  <    4i 

ml  Common  Pleas  jointly,  or  a  majority  of  them,  shall  appoint 
the  <lays  upon  which  the  Courts  of  Assize,  Nisi  Prius,  and  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  shall  be  held." 

"3.  The  sittings  of  the  Courts  of  Assize  and  Nisi  Prius  in  any 
County  may,  in  the  discretion  of  the  Judges  appointing  the  days 
thereof,  or 'of  the  Judge  who  has  been  appointed  to  preside  or  is 
presiding  thereat,  be  held  separate  and  apart  from  the  Courts  of 
( »\ •<•!•  and  Terminer  and  General  Gaol  Delivery,  either  on  the  same, 
day  or  on  a  different  day. 

"4.  The  Lieutenant -Governor  may  issue  special  commissions  of 
Oyer  and  Terminer  or  of  General  Gaol  Delivery  for  the  trial  of  of- 
fenders whenever  he  deems  it  expedient. 

"5.  The  Judges  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas,  or  of  either  of  those  Courts,  may  appoint  Courts  of  Assize  and 
Nisi  Prius,  to  be  held  without  commission,  in  any  County  in  the 
Province,  as  often  and  at  such  times  as  they  see  fit  for  the  trial  of 
causes  which  are  to  be  tried  by  a  Judge  without  a  Jury. 

"0.  If  no  commissions  are  issued  the  said  Courts  or  either  of  them 
shall  be  presided  over  by  one  of  the  Chief  Justices  or  Judges  of  the 
Superior  Courts  of  Law  or  by  the  Chief  Justice,  or  one  of  the  Justices 
of  the  Court  of  Appeal  ;  or  in  their  absence,  by  a  retired  Judge  of 
any  of  the  Superior  Courts,  or  by  a  Judge  of  the  Court  of  Chancery, 
or  t»y  a  Judge  of  any  County  Court  in  Ontario,  or  by  one  of  her 
-ry's  Counsel  learned  in  the  law  appointed  for  Upper  Canada, 
or  for  the  Province  of  Ontario,  upon  such  Judge  or  Counsel  being 
requested  by  any  one  of  the  Chief  Justices  or  Judges  of  the  Superior 
Courts  of  Law,  or  by  the  Chief  Justice,  or  one  of  the  Justices  of  the 
it  of  Appeal  to  attend  for  that  purpose. 

"7.   In  case  commissions  are  issued,  they  shall  always  contain  the 

-  of  the  Chief  Justices  and  Judges  of  the  Superior  Courts  of 
Law  ;  and  may  also  contain  the  names  of  any  of  the  Judges  of  any 
of  the  County  Courts,  and  of  any  of  her  Majesty's  Counsel  learned  in 
the  law  appointed  for  Upper  Canada,  or  for  the  Province  of  Ontario  ; 
and  the  said  Courts  shall  be  presided  over  by  one  of  the  Chief  Jus- 
tices or  Judges  of  the  Superior  Courts  of  Law,  or,  in  their  absence, 
by  one  of  such  County  Court  Judges  or  Counsel. 

"  (2).  It  shall  not  be  necessary  to  name  any  Associate  Justices  in 

any  commissions  of  Oyer  and  Terminer  and  General  Gaol  Delivery, 

or  that  any  Associate  Justices  should  be  nominated  to,  or  attend,  or 

bu  i  >  resent  at,  any  Court  of  Oyer  and  Terminer  and  General  Gaol 

cry. 

Any   Judge  or  Queen's  Counsel  presiding  at  any  sittings  of 
the  ( 'ourts  of  Assize  and  Nisi  Prius,  Oyer  and  Terminer  and  Gen- 
;  iaol  Delivery,  or  of  any  of  such  Courts,  shall  while  so  presid- 
>.ssess,  exercise,  and  enjoy  all  the  powers  and  authorities  which 
•  w,  or  were  formerly  granted  in  commissions  issued  for  hold- 
ing all  or  any  of  the  said  Courts,  or  which  a  Judge  of  either  of  the 

•  ior  Courts  of  Law  would  have  if  presiding  thereat,  and  may 
in  civil  proceedings  reserve  the  giving  of  his  final  decision  on  ques- 
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Sees.  85,  86.  tions  raised  at  the  trial,  and  his  decision  whenever  given  shall  be 
considered  as  if  given  at  the  time  of  the  trial. 

Chancery          The  following  sections  on  the  same  subject  are  from  the  Chancery 
Circuits.       Actj  R   g   Qj  c   40  ._ 

R.  S.  O.  c.40.  "23.  The  Judges,  or  one  or  more  of  them,  shall  also  take  circuits 
for  the  transaction  of  such  business  of  the  Court  as  it  may  be  prac- 
ticable and  conducive  to  the  interests  of  suitors  and  the  convenient 
administration  of  justice  to  dispose  of  on  such  circuits,  and  for  that 
purpose  the  Court,  or  one  or  more  of  the  Judges  thereof,  may  hold 
sittings  for  the  purposes  of  taking  evidence  and  hearing  causes  and 
other  matters  and  transacting  other  business. 

' '  24.  The  Judges  of  the  Court  of  Appeal  and  of  the  Courts  of 
Queen's  Bench,  Chancery,  and  Common  Pleas  jointly,  or  a  majority 
of  them,  shall  appoint  the  days  and  name  the  County  Towns  at 
which  such  circuit  sittings  shall  be  held. 

"26.  Such  sittings  may  at  the  discretion  of  the  Court,  or  of  the 
Judge  who  is  to  hold  the  same,  be  held  in  the  Court  House  of  the 
County  Town  in  which  the  same  are  appointed  to  be  held,  or  in 
such  other  place  in  the  County  Town  as  the  Judge  selects ;  and  the 
Judge  shall  in  all  respects  have  the  same  authority  as  a  Judge  at 
Nisi  Prius  in  regard  to  the  use  of  the  Court  House,  Gaol,  and  other 
buildings  or  apartments  set  apart  in  the  County  for  the  administra- 
tion of  justice. 

"27.  Any  sitting  of  the  Court  for  the  hearing  of  causes  may  be 
held  by  a  Judge  of  either  of  the  Superior  Courts  of  Law,  or  a  re- 
tired Judge  of  any  of  the  Superior  Courts,  or  by  one  of  the  Judges 
of  any  County  Court  in  Ontario,  or  by  any  one  of  Her  Majesty's 
Counsel  learned  in  the  law,  appointed  for  Upper  Canada  or  for  the 
Province  of  Ontario,  upon  such  Judge  or  <  ounsel  being  requested 
by  the  Chancellor,  or  one  of  the  Vice-Chancellors,  or  by  the  Chief 
Justice,  or  one  of  the  Justices  of  the  Court  of  Appeal,  to  attend 
for  the  purpose  ;  and  such  Judge  or  Counsel  while  holding  the  sit- 
ting shall  possess,  exercise,  and  enjoy  all  the  powers  and  authorities 
of  a  Judge  of  the  Court  of  Chancery,  and  may  give  his  decision, 
either  during  the  sitting  or  afterwards,  and  such  decision  shall  have 
the  like  force  and  effect  and  be  subject  to  re-hearing  and  appeal  in 
the  same  manner  as  the  decision  of  a  J-udge  of  the  Court  of 
Chancery. " 

The  principal  English  statutes  relating  to  assizes  are  13  Edw.  1. 
(Stat.  West  2),  c.  30  ;  25  Edw.  I.  (Mag.  Char.),  c.  12  ;  31  Car.-lL, 
c.  2,  s.  17  ;  1  Oeo.  IV.,  c.  55  ;  3  Geo.  IV.,  c.  10 ;  11  Geo.  IV.  and  1 
Will.  IV.,  c.  70  ;  2  &  3  Will.  IV.,  c.  47  ;  3  &  4  Will.  IV.  c.  71  ;  2 
&  3  Viet.,  c.  72  ;  12  &  13  Viet.,  c.  6  ;  17  &  18  Viet.,  c.  35  ;  22  &  23 
Viet.,  c.  32  ;  26  and  27  Viet.,  c.  122 ;  39  &  40  Viet.,  c.  57  ;  40  &  41 
Viet.,  c.  46  ;  42  &  43  Viet.,  c.  1. 

judgments        &($    Where  a  Judge  of  one  of  the  Superior  Courts 

by  a  retiring  .  /•  i  • 

Judge.  resigns  or  is  transferred  to  another  of  the  said  Courts, 
after  the  passing  of  this  Act,  or  where,  after  the  com- 
mencement of  this  Act,  a  Judge  of  the  Supreme 
Court  resigns  his  office,  and  any  case  which  has  been 
fully  heard  by  such  Judge,  either  alone  or  jointly  with 
other  Judges,  stands  for  judgment,  he  may  give  judg- 
ment therein  as  if  he  were  still  a  Judge  of  the  same 
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Court ;  and  any  such  judgment  shall  be  of  the  same  Sees.  87-90. 
force  and  validity  as  if  he  were    still    such    Judge  : 
Provided  that  such  judgment  of  the  Judge  be  delivered 
within  six  weeks  after  his  said  resignation  or  transfer. 
The  Lord  Chancellor  has  a  like  power. 

87.  Nothing  in  this  Act,  or  in  the  Schedule  thereto, ^ 
affects  or  is  intended  to  affect,  the  practice  or  pro-  wrtn 
cedure  in  criminal  matters,  or  matters  connected  with  m' 
Dominion  Controverted  Elections,  or  proceedings  on 

the  Crown  or  Revenue  side  of  the  Queen's  Bench  or 
Common  Pleas  Divisions.  (Sec  Jud.  Act  of  1875,  ss. 
19,  21  ;  R.  Sup.  C.  1875,  Order  62  ;  R.  Sup.  C.  April 
1880,  R.  54.) 

High  Court  is  a  continuation  of  the  existing  Courts,  and  the 
High   Court,  (}    B.  Div.  has  under  a  new  name  the  same  jurisdic- 
diction  in  Dominion  Controverted  Election  matters  as  the  former 
<>f   <.,>.  B.  had  under  the  Dom.  Controverted  Elections  Act  of 
Mifc/iell  v.  ('nun  run,  West  Huron  Election,  19  C.  L.  J.  240  ;  3 
T.  440,  reversing  S.  C.  1  Ont.  433.    (See  also  Re  N.  York  c 
;:•_'  '      P.  458,  and  Ruxsell  case,  1  Ont.  439. ) 

88.  It  shall  not  be  necessary  for  any  Justice  of  the 
Peace  heretofore  or  hereafter  appointed,  for  the  Tern- Ni 
porary  Judicial   District  of  Nipissing  to  possess  any  ^u0Hfca~ 
property  qualification  whatever,  or  to  be  a  stated  resi- 
dent within  the  said  District.     (R.  S.  O.  c.  7,  s.  7), 

89.  The  provisions  of  the  Prison  and  Asylum  In-  inspection, 
snection  Act,  chapter  224  of  the  Revised  Statutes,  as  Court 

to  the  inspection,  construction  and  repairing  of  Gaols,  H< 
shall  apply  to  Court  Houses,  and  the  said  provisions 
shall  so  far  as  applicable  be  read  as  if  the  words  Courc 
House  or  Court  Houses  were  inserted  after  the  words 
Gaol  or  Gaols  in  the  said  Act 

REPEAL. 

90.  From   and  after    the    commencement   of  this 
Act  there  shall  be  repealed,  so  far  as  relates  to  this 
Province  : 

lections  15  and  16  of  a  certain  Act  of  the  Parlia- 
ment of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  passed  in  the  fifth  and  sixth  years  of 
the  reign  of  His  Majesty  King  William  the 
Fourth,  and  chaptered  62  ;  without  prejudice  to 
anything  done  or  suffered  before  the  said  com- 
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Sees.  90, 91.  mencement    under    the    enactments    hereby    re- 

pealed.   (See  Imp.  Act  22  and  23  Viet.  c.  12,  s.  2.) 

(2)  Any  enactment  inconsistent  with   this  Act.     (See 

Jud.  Act  of  1875,  s.  33.) 

(3)  Section  3  of  the  Act  respecting  the  Heir,  Devisee 

and  Assignee  Commission,  chapter  25  of  the 
Revised  Statutes,  so  far  as  relates  to  any  Judge, 
who  was  not  appointed  until  after  the  7th  of 
March,  1879,  or  who  may  be  hereafter  appointed. 
(See  Journ.  L.  A.,  March  7,  1879,  p.  186.) 

INTERPRETATION. 

interpreta-       91.  In    the  construction   of  this    Act  and   of  the 
terms.         Rules,  unless  there  is  anything  in  the  subject  or  con- 
text repugnant  thereto,  the  several  words  hereinafter 
mentioned  shall  have,  or  include  the  meanings  follow- 
ing (that  is  to  say) : 

"  Rules  of  Court"  shall  include  forms. 
v<  Cause"  shall    include    any  action,   suit,  or    other 
original  proceeding  between  a  plaintiff  and  a 
defendant. 

"  Suit"  shall  include  action. 

"  Action"  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be 
prescribed  by  rules  of  Court  ;  and  shall  not 
include  a  criminal  proceeding  by  the  Crown. 

An  interpleader  proceeding  by  a  sheriff  is  not  an  action  but  a 
proceeding  in  an  action  (Hamlyn  v.  Betteley,  Q  Q.  B.  D.  63  ;  Coulson 
v.  Spiers,  9  Pr.  R.  491).  "Action"  may  include  a  petition  (see  re 
Atkiris  Estate  1  Ch.  D.  82;  Finney  v.  Hindr,  4  Q.  B.  D.  102;  re 
Dynevor  &  Duffryn  Collieries,  W.  N.  1878,  199). 

*•'  Plaintiff"  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim 
as  a  defendant)  against  any  other  person  by 
any  form  of  proceeding,  whether  the  same  be 
taken  by  action,  suit,  petition,  motion,  summons 
or  otherwise. 

"  Petitioner"  shall  include  every  person  making  any 
application  to  the  Court,  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against 
any  defendant. 

"  Defendant"  shall  include  every  person  served  with 
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any  writ  of  summons  or  process,  or  served  with    Sec.  91. 

notice  of,  or  entitled  to  attend  any  proceedings. 
"  Party"  shall  include  every  person  served  with  notice 

of,  or  attending  any  proceeding,  although  not 

named  on  the  Record. 
"  Matter"  shall  include  every  proceeding  in  the  Court 

not  in  a  cause 
"  Pleading"  shall  include  any  petition  or  summons, 

and  shall  also  include  the  statement  in  writing  of 

the  claim  or  demand  of  any  plaintiff,  and  of  the 

defence  of  any  defendant  thereto,  and  of  the 

reply  of  the  plaintiff  to  any  counter-claim  of  a 

defendant. 

"Judgment"  shall  include  decree. 

"  Order"  shall  include  rule. 

"  Oath"  shall  include  solemn  affirmation  and  statu- 
tory declaration. 

"  Existing"  shall  mean  existing  at  the  time  appoint- 
ed for  the  commencement  of  this  Act.  (See  Jud. 
Act  of  1878,  s.  100.) 

The  above  definitions  are  all  taken  from  the  section  cited. 

"  Proper  Officer"  shall,  unless  and  until  any  rule  to 
the  contrary  is  made,  mean  an  officer  to  be  ascer- 
tained as  follows  :— 

(a)  Where  any  duty  to  be  discharged  under  this  Act 
or  the  Rules  is  a  duty  which  has  heretofore  been 
discharged  by  any  officer,  such  officer  shall  con- 
tinue to  be  the  proper  officer  to  discharge  the 
same,  until  otherwise  provided  by  Rule  ; 
(b)  Where  any  new  duty  is  under  this  Act  or  the 
Rules  to  be  discharged,  the  proper  Officer  to 
discharge  the  same  shall  be  such  officer,  having 
previously  discharged  analogous  duties,  as  may 
from  time  to  time  be  directed  to  discharge  the 
same,  in  the  case  of  an  officer  of  the  High 
Court  of  Justice  not  attached  to  any  Division  • 
by  the  President  of  the  High  Court,  and  in  the 
case  of  an  officer  attached  to  any  Division,  by 
the  President  of  the  Division. 

Th.   above  interpretation  of  "  proper  officer"  is  taken  from  R.  Sup. 
.,   I  ^7."),  Order  63. 


SCHEDULE. 


RULES     OF     COURT. 

[In  addition  to  the  Rules  contained  in  the  Schedule  to  the  English 
Judicature  Act,  1875,  the  following  additional  or  amending  Rules 
have  been  issued,  viz. : 

Rules  of  Supreme  Court,  August,  1875 ;  December,  1875 ;  February, 

1876  ;   June,   1870 ;    December,    1876  ;  May,    1877  ;  June, 

1877  ;  November,    1878  ;    December,    1879  ;   April,    1880  ; 
May,  1880. 

Most  of  these  have,  with  more  or  less  variation,  been  embodied 
in  the  Schedule  to  the  Ontario  Act,  which  contains  other  rules  also. 

The  English  Rules  were  amended  and  consolidated  in  1883.  Those 
new  Rules  came  into  force  on  24th  Get  ,  1883. 

The  Rules  have  all  the  effect  of  an  enactment,  (Longman  v.  East, 
3  C.  P.  D.  156,)  but  they  and  the  Act,  except  where  expressly  pro- 
vided, (e.g.  in  sec.  16,)  deal  with  procedure  only  and  are  not  intended 
to  alter  the  rights  of  parties.  (See  Pellcm  v.  Neptune,  28  W.  R.  406  ; 
Gibbs  v.  Guild,  9  Q.  B.  D.  67  ;  Adamson  v.  Adamson,  1  Ont.  App. 
592;  Ar.  London  Ry.  Co.  v.  G.  N.  Rv.  Co.,  11  Q.  B.  D.  36,  and 
notes  to  sec.  17,  subsec.  8.) 

The  Court  does  not  give  the  Rules  a  pleader's  construction,  but 
one  consistent  with  common  sense.  (Edwards  v.  Lowther,  24 
W.  R.  434.) 

"  Rules  of   Court  "  includes  forms  (sec.  91.)  ] 

"  NOTE. —  Where  no  other  provision  is  made  />//  the  Act  or  these  Rules 
the  present  procedure  and  practice  remain  in  force." 

This  note  is  the  heading  of  the  Rules  in  the  Act,  and  has  been  held 
to  be  an  express  Rule  (  Worraker  v.  Pryer,  2  Ch  D.  109,  111  ; 
Fowler  v.  Barstow,  26  Sol.  Jour.  96).  The  following  are  the  sections 
of  the  Act  as  to  the  former  practice  of  the  Courts : — 

Old  practice  "  ^-  ^ne  jurisdiction  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal,  respectively,  shall  be  exercised  (so  far  as  regards  pro- 
cedure and  practice)  in  the  manner  provided  by  this  Act,  or  by  such 
Rules  and  Orders  of  Court  as  may  be  made  pursuant  to  this  Act  ; 
and,  where  no  special  provision  is  contained  in  this  Act  or  in  any 
such  Rules  or  Orders  of  Court  with  reference  thereto,  it  shall  be  ex- 
ercised, as  nearly  as  may  be,  in  the  same  manner  as  the  same  might 
have  been  exercised  by  the  respective  existing  Courts  if  this  Act 
had  not  been  passed." 

"  52.  Save  as  by  this  Act  or  by  any  Rules  of  Court  may  be  other- 
wise provided,  all  forms  and  methods  (as  nearly  as  may  be)  of  pro- 
cedure which  at  the  commencement  of  this  Act  were  in  force  in  any 
of  the  Courts  whose  jurisdiction  is  by  this  Act  vested  in  the  said 
High  Court  under  or  by  virtue  of  any  law,  general  order,  or  rule 
whatsoever,  and  which  are  not  inconsistent  with  this  Act  or  with 
any  rules  of  Court — may  continue  to  be  used  and  practised,  in  the 
said  High  Court  of  Justice,  in  such  and  the  like  cases,  and  for  such 
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and  the  like  purposes,  as  those  to  which  they  would  have  been  appli-  ftules  i  2. 
cable  in  the  respective  Courts  of  which  the  jurisdiction  is  so  vested, 
if  this  Act  had  not  passed." 

notes  to  that  section. 
The  54th  section,  sub-section  6,  of  the  Act,  provides  as  follows  : 

"  i').    Where  any  provisions  in  respect  of  the  practice  or  procedure  POW.T  ,> 
of  any  Courts,  the  jurisdiction  of  which  is  vested  by  this  Act  in  ''hanging 
the  High  Court  of  Justice,  are  contained  in  any  Statute,  Rules  of  court  °f 
Court  may  be  made  for  modifying  such  provisions  to  any  extent  that 
may  be  deemed  necessary  for  adapting  the  same  to  the  High  Court 
of  Justice,  unless,  in  the  case  of  any  Act  hereafter  passed,  this  power 
shall  be  expressly  excluded  with  respect  to  such  Act  or  any  provision 
thereof." 

The  Rule  492  provides  that  "Any  Rule  of  the  several  Orders  in 
liedule  may  be  cited  by  the  marginal  number  of  the  Rule,  or 
i>\  the  number  of  the  Order,  and  of  the  Rule  as  it  stands  in  such 
Order." 

I.  All  actions  which  have  hitherto  been  commenced  Action, 
by  writ  in  the  Superior  Courts  of  Common  Law,  and 
all  suits  which  have  hitherto  been  commenced  by  bill 
or  information  in  the  Court  of  Chancery,  shall  be  in- 
stituted in  the  High  Court  of  Justice  by  a  proceeding 
to  be  called  an  action.  (Comp.  R.  Sup.  C.  1875, 
Order  I,  R.  i). 

The  term  action  is  defined  by  the  Act,  (s.  91, )  to  be  a  civil  proceed- 
ing commenced  by  writ  or  in  sunh  other  manner  as  maybe  prescribed 
by  Kules  of  Court,  and  does  not  include  a  criminal  proceeding  by  the 
Crown.  As  to  the  effect  of  this  definition  (see  Darcy  v.  Wh'Maker, 
33  L.  T.  778  ;  '24  \V.  R.  244;  Hamlyn  v.  Betteley*  6  Q.  B.  D.  63). 

An   action  may,  by  amendment  of   the  writ  and  statement    of 

claim,    be    turned    into    an    action    by   the    Attorney-General    at 

the  suit   of   a  relator   corresponding  to  an  information  under  the 

old  practice,  the  sanction  of  the   Attorney-General  being  obtained 

•'•••//  v.  /'nylm/it  Harbour,  &c.,  Co.,  2  Ch.  D.  221  ;  see  Rule  10, 

The  title  information   is  no  longer  to  be  used  (Atty.-Gcn.  v. 

Shrewsbury  l>>n,l<,,-,  42  L.  T.  N.  S.  79,  W.  N.  1880,  23).     An  action 

by  the  Attorney-Genera)  can  only  be  instituted  by  his  sanction  (see 

y-Oemral  v.  Toronto  Street  Railway  Co.,  2Chy.  Ch.  165),  and 

•"*  should   be  obtained  and   indorsed   on  the  writ  and  a  copy 

thereof.     The  copy  should  then  be  filed  under  Rule  25. 

further  notes  to  Rule  5. 

2 

2.  With  respect  to  interpleader,  the  procedure  and  interpleader 
practice  now  used  by  Courts  of  Common  Law  under 
the  Interpleader  Act  [R.  S.  O.  c.  54,  save  as  altered 
by  any  Act  passed  during  the  present  Session  of  the 
Legislature]  shall  apply  to  all  actions  and  to  all  the 
Divisions  of  the  High  Court  of  Justice,  and  the  appli- 
cation by  a  defendant  shall  be  made  at  anytime  after 
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Eule2.     being  served   with   a    writ    of    summons  and    before 
delivering  a  defence      (Comp.  Ib.  R.  2.) 

The  English  Rule  is  the  same  except  the  words  in  brackets. 
Some  of  the  more  recent  decisions  on  the  subject  of  interpleader 
may  be  here  mentioned. 

Actions -of         The  provisions  enabling  a  defendant  to  interplead  do  not  interfere 
Inten>ii-:ider  with  the  bringing  of  an  action  of  interpleader  (  Western  Canada  Loan 
,(",  Savinyx  Co.  v.  Court,  25  Gr.  151  ;  Henderson  v.   Watson,  23  Gr. 
355). 

A  County  Judge  under  Rule  422  has  jurisdiction  in  interpleader 
matters  they  being  proceedings  in  an  action  (see  Coulson  v.  Spiers, 
9  Pr.  R.  491  and  note  to  Rule  422). 

I ntt i]. leader      Interpleader    proceedings    by    sheriffs    are    taken    as    formerly 
by  Sheriffs,    under  R.  S.  0.  c.  54,  ss.  10  et  seq,  except  that  the  application  is  in 
Toronto  not  by  summons  but  upon  two  clear  days  notice.     (See 
Rules  406  and  407.) 

Inquiries  to       ^  Sheriff  should  exercise  no  discretion  as  to  the  disposition  of  the 

be  made  and  goods  seized  by  him,  but  should  come  at  once  to  the  Court  otherwise 

brint?in.^  in   he  will  disentitle  himself  to  protection  (Boswell  v.  Pettigrew,  1  Pr.  R. 

393).     He  should  however  make  some  inquiry  as  to  the  nature  of  the 

claims  made  and  inform  the  execution  creditor  of  them  (  Walker  v. 

A'/'/V.s,  3  Chy.  Ch.  59).     All  claimants  of  whom  the  Sheriff  is  aware 

should  be  brought  in  (Clarke  v.    farreil,  8  Pr.   R.   234).     Division 

(  Vmrt  execution  creditors  are  proper  parties  and  should  be  brought 

in  by  the  Sheriff  along  with  Superior  and  County  Court  execution 

creditors  (Mac Fie  v.  Hunter,  9  Pr.  R.  149). 

Forum.  Where  some  writs  are  in  a  Superior  Court  the  interpleader  appli- 

cation should  be  in  the  Superior  Court  though  the  seizure  was  under 
a  County  Court  writ  and  before  the  Superior  Court  writ   came  to 
the  Sheriffs  hands  (Strange  v.  Toronto  Telegraph  Co.  8  Pr.  R.  1). 
When  i-ntitl-      ^  Sheriff  was   held   not   entitled   to   interplead   by  reason  of  a 
ed  or  not  to  claimant  disputing  the  right  of  subsequent  execution  creditors  to  the 
interplead.  ^  goods  seized,  where  there  would  be  no  fund  to  satisfy  such  subsequent 
executions  (Canadian  Bank  of  Commerce  v.  Bruce,  2  C.  L.  T.  92). 

Where  a  Sheriff  seized  but  put  no  bailiff  in  possession  of  the  goods 
and  then  the  landlord  seized  them  for  rent,  held  that  a  second  seizure 
by  Sheriff  was  illegal  as  they  were  in  custodia  leyis  and  also  that 
the  validity  of  the  landlord's  claim  could  not  be  decided  in  Chambers 
(Craig  v.  Craig,  1  Pr.  R.  209). 

Goods  in  possession  of  an  Assignee  in  Insolvency  under  the  Insol- 
vent Act  of  1875  cannot  be  taken  in  execution,  and  neither  a  Sheriff 
nor  an  execution  creditor  can  sue  the  Assignee  and  oblige  him  to 
interplead,  though  the  debtor  may  do  so  (Me  Master  v.  Meakin,  1  Pr. 
R.  211). 

A  Sheriff  may  disentitle  himself  to  an  interpleader  order  by  not 
coming  promptly  to  the  Court  when  claims  are  made  to  the  goods 
seized.  What  will  amount  to  such  laches  will  depend  upon  the 
circumstances  of  each  case  (see  Boswell  v.  Pettigrew,  7  Pr,  R.  393 ; 
Wifkins  v.  Peatman,  ib.,  84). 

Where  the  claimant  of  the  goods  paid  the  Sheriff  the  amount  of 
the  execution,  and  the  latter  then  withdrew  ;  Held,  that  he  had  no 
disentitled  himself  to  relief  by  interpleader   (Paris  Manufacturing 
Co.  v.    Walls,  19  C.  L.  J.  395  ;  3  C.  L.  T.  601). 

Costs  of  Ex       ^-n  execution  creditor  is  entitled  to  see  the  claimant's  affidavit  in 
Creditor,       support  of  his  claim  to  ascertain  the  boiia  fides  of  the  claiui  ami  may 
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t'naiiilou  without  incurring  any  liability  for  costs  (  ir«7/iw.s  v.      n,^  2. 
•in,  7  Pr.  II.  S4)  unless  he  has  specially  directed  the  seizure 
(CaniKiian  Jiank  <>/  Commera  v.   7W.v /•,  S  Pr.  R.  351). 

The  Sheriff  is  not  in  general  entitled  to  costs  where  the  execution  (-osl.s  Of 
creditor  abandons.      (See    M'<7/.v'/?x  v.    I^-nf  matt.  *ttj>.;  Can.   Bank  of  Sheriff. 

sup.,  C.  v.  D.  W.  X.  1883,  207  ;  Arch  12th  ed. 
1411  ;  Churchill  on  Sheriffs,  183.) 

For  rules  gem-rally  as  to  Sheriff's  costs,  see  Se.arle.  v.  Mathews,  W. 

S3  176. 

A  defendant  who  takes  interpleader  proceedings  in  an  action  is  ()t '  inti-r- 
entitled  on  bringing  into  Court  the  amount  claimed  to  deduct  from  ||!^ntg  ' 
it  his  taxed  costs  up  to  that  period,  the  question  as  to  how  the  costs 
be  ultimately  borne,  being  reserved  (Searle  v.  Matthews,  W. 
X.  ISSN.  176). 

Where  claimants  rights  among  themselves  were  in  dispute  they  Issue. 

,ill  made  defendants,  and  the  execution  creditor  plaintiffs,  it 
being  held  that  the  Court  would  not  try  the  title  of  the  claimants 
between  themselves,  the  purpose  of  the  issue  being  answered  if  it 
termined  that  the  execution  creditor  was,  or  was  not  entitled 
to  have  his  execution  satisfied  out  of  the  goods  seized  (Me reliant* 
Bank  v.  lluxoti,  19  C.  L.  J.  353). 

For  other  decisions  as  to  the  form  and  construction  of  the  issue, 

>b.  &  Jos.  Dig.  1879. 

A  jury  notice  not  served  with  the  issue  but  with  notice  of  trial 
was  held  to  be  an  irregularity  only  and  not  a  nullity  (Leeson  v. 

'.  9  Pr.  R.  103). 

Where  an  interpleader  issue  is   directed  by  the  High  Court  to  be  Where  to  be 
tried  at  County  Court  sittings,  applications  against    the  verdict  ortrie(l- 
for  a  new  trial  must  be  to  the  High  Court  (Barker  v.  Leeson,  9  Pr. 
R.  KIT),  and  where  the  trial  has  been  by  jury,  an  application  for  a 
new  trial  must  be  to  a  Divisional  Court  as  in  other  cases  (Cole  v. 
'.'a,,, /.htll,  9  Pr.  R,  498). 

The  Revised  Statutes  c.  54  was  amended  in  the  Session  in  which  R.  S.  o.  e.  54 

the  .1  iid.  Act  was  passed  by  44  Viet.  c.  7  s.  1,  which  is  as  follows :—      y'.1^"^'  44 

"I.   When  the  amount  claimed  under  or  by  virtue  of  an  execution,  trial  of  issue- 

an  attachment  against  an  absconding  debtor  in  the  Sheriff's  or  iu  County 
other  officer's  hands,  issued  out  of  one  of   Superior  Courts  of  Law,  c"urts- 

•  it  exceed  the  sum  of  four  hundred  dollars,  exclusive  of  interest 
an-1  sheriffs  or  other  officer's  costs,  or  when  the  goods  seized  are  not, 
in  the  opinion  of  the  Judge,  or  other  persons  making  the  order,  of 
tin-  value  of  more  than  four  hundred  dollars,  an  order  directing  an 
bo  be  tried  may  direct  that  the  issue  shall  be  drawn  up  and 
tried  in  the  County  Court  of  the  County  in  which  the  issue  would, 
under  the  provisions  of  section  twenty-two  of  the  Interpleader  Act,  be 
tried,  and  in  such  case  the  issue  shall  be  drawn  up  and  tried  in  the 
County  Court,  and  all  subsequent  proceedings  therein,  up  to  and 
inclusive  of  judgment  and  execution,  shall  be  had  and  taken  in  the 
( 'ounty  Court,  which  shall  have  jurisdiction  in  the  premises,  as  fully 
as  though  the  writ  of  execution  or  attachment  had  issued  out  of  a 
County  Court.  When  an  application  is  made  for  an  order,  under 
this  section,  upon  the  ground  that  the  goods  seized  are  not  of  the 
value  of  more  than  four  hundred  dollars,  a  list  of  the  goods  and  of 
the  value  placed  upon  them  shall  be  set  out  in  the  affidavit,  or  affi- 
davits, upon  which  the  application  is  based. 

2.  The  proceedings  for  and  relating  to  the  order  for  costs,  and  for  or<ler 
obtaining  money  out  of  Court,  when   the  same   has    been  paid  into  for  costs.. 
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Sules  2, 3-  Court  by  the  Sheriff,  and  for  such  other  purposes  as  may  be 
necessary,  may  in  the  cases  provided  for  in  the  foregoing  section, 
be  made  to  the  Judge  of  the  County  Court  who  tried  the  issue,  and 
he  shall  have  the  power  and  authority  to  make  such  order  in  the 
premises  as  a  Judge  has  heretofore  had  in  such  cases,  but  the  appli- 
cation for  such  order  may  be  made  as  now  in  the  original  cause. 

This  Act  confers  upon  the  High  Court  a  power  which  the  Court 
of  Chancery  had  before  by  previous  legislation  (Gourley  v.  Ingram, 
2  Chy.  Ch.  238,  309  ;  Wilson  v.  Wilson,  3  Out.  App.,  408  ;  Beaty  v. 
Bryce,  9  Pr.  R.,  323),  and  since  the  Act  all  interpleader  issues  in- 
volving less  than  $400,  in  whatever  Division  arising,  are  to  be  dis- 
posed of  by  reference  to  a  County  Court  (Beaty  v.  Bryce,  9  Pr. 
R.,  320). 

Costs  are  by  the  usual  interpleader  order  reserved  and  disposed 
of  in  Chambers  after  the  trial  of  the  issue  (see  Carter  v.  Stewart,  7 
Pr.  R.,  85  ;  Wilson  v.  Wilson,  ib.  407  ;  3  Ont.  App.,  400  ;  Hart- 
mont  v.  Foster,  8  Q.  B.  D.,  82). 

Sec.  32  of  the  Jud.  Act  applies  in  interpleader  matters  as  well  as  in 
actions  so  that  no  appeal  lies  from  the  decision  of  a  Judge  as  to  the 
disposition  of  the  costs  (Hartmont  v.  Foster,  sup.  ;  Beaty  v.  Bruce, 
9  Pr.  R.,  323),  an  appeal  lies  from  the  Master  in  Chambers  to  a 
Judge  as  in  other  cases  (Christie  v.  Conway,  9  Pr.  R.  529). 

The  Sheriff  need  not  receive  notice  of  the  motion  respecting  the 
costs  of  the  parties  to  the  issue  (O'Brien  v.  Bull,  9  Pr.  R.,  494). 

The  Judge  or  officer  who  disposes  of  the  costs  may  direct  what 
scale  of  taxation  is  to  be  followed  (Beaty  v.  Bryce,  9  Pr.  R.,  320). 

Where  the  interpleader  proceedings  are  properly  instituted  in  the 
High  Court,  though  an  issue  be  directed  to  be  tried  in  a  County 
Court,  the  Sheriffs  costs  will  be  taxable  on  the  scale  of  the  High 
Court,  and  xe.mhle  also  the  costs  of  the  parties  up  to  interpleader 
order  (Arkell  v.  Geiaer,  9  Pr.  R.,  523).  The  costs  before  the  issue 
will  ordinarily  be  on  the  scale  in  the  forum  to  which  the  Sheriff  is 
compelled  to  resort,  and  after  the  issue  on  the  scale  applicable  to 
the  forum  of  the  Court  in  which  the  issue  is  directed  to  be  tried 
(see  Beaty  v.  Bruce,  9  Pr.  li.,  325  ;  Christie,  v.  Conway,  9  Pr.  R.  529). 


Appeals. 


Scale  of 
costs. 
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Certain  Chy. 
-orders  to 
.apply  to  all 
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3.  The  Orders  of  the  Court  of  Chancery  numbered 
from  467  to  487,  and  those  numbered  from  638  to  650 
shall  apply  to  all  the  Divisions  of  the  High  Court  of 
Justice. 

These  orders  enable  decrees  to  be  obtained  upon  motion  on  notice 
without  any  previous  proceeding,  where  the  object  of  the  suit  is 
the  administration  of  the  estate  of  a  deceased  person  or  a  partition  ; 
they  also  facilitate  proceedings  in  mortgage  suits  ;  and  enable 
decrees  for  administration,  partition,  and  in  mortgage  suits,  to  be 
obtained  from  the  local  officers  in  the  outer  counties. 

The  following  are  the  Chancery  Orders  referred  to  in  the  Rule  :  — 


Administration. 

Chancery  "  467.  Any  person  claiming  to  be  a  creditor,  or  a  specific, 
pecuniary,  or  residuary  legatee,  or  the  next  of  kin,  or  one 
of  the  next  of  kin,  or  the  heir,  or  a  devisee  interested 
under  the  will  of  a  deceased  person,  may  apply  to  the 
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Court  upon  motion,  without    bill  filed,  or  any  other    prelim-     Rule  3. 

proceeding,  for  an  order  for  the  administration  of  the 
•  •,  real  or  personal,  of  such  deceased  person." 

Applications  where  the  deceased  resided  in  the  County  of  York 
are  still  made  under  this  Order. 

I'nder  Order  G38,  infra,  any  adult  person  may  apply  to  the  Master 
of  the  County  Town  of  the  County,  other  than  the  County  of  York, 
where  the  deceased  resided  at  the  time  of  his  death  ;  and  the  order 
Form  171  in  App.  may  be  made  by  which  the  estate  is  wound  up 
without  coming  to  the  Court  on  further  directions. 

A  creditor  applying  must  be  a  creditor  of  the   deceased  and  not  A]'i>liea- 
ly  a  creditor  of  his  executor  or  administrator  to  whom  he  has  tions  by 
'advances  (Campbell  v.  Sell,  16  Gr.,  115;  Far hall  v.  Farhall, 
L.  \\..  7   Chy.    App,,    123  ;  Owen  v.  Delamere,  L.  R.,  15  Eq.,  134; 
6  Pr.  R.,  157  :  Ewart  v.  Stevens,  18  Gr.,  35),  but  a  person 
who  had  advanced  money  to  pay  debts  of  deceased  to  save  costs   of 
suit  therefor,  was  held  entitled   to  an  order  in  Glass  v.  Munsen,  12 
Gr..  77  ;  see  also  Mills  v.  Cottle,  17  Gr.,  335  ;  Strickland  v.  Symons, 
4s  L  T.,  188). 

Some  evidence  must  be  given  that  the  applicant  is   a  creditor 
irk,  '2  Chy.,  Ch.  57),  and  if  his  claim  is  disputed  he  must  es- 
tablish it  by  proper  evidence  ;  his  own   uncorroborated  affidavit  is 
insufficient  (  Vivian  v.   Westbrooke,  19  Gr.,  461). 

A  creditor's  application  may,  on  motion  in  Chambers  by  the  per- 
sonal  representative  or   any   person   beneficially  interested  in  the 
.  be  stayed  upon  payment  of  the  claim  and  costs  (Fitten  v. 
m,  3  Chy.  Ch.  461). 

The  application  cannot  be  made  by  a  legatee,  devisee,  or  next   of  By  a  legatee, 
kin  until  after  the  expiration  of  a  year  from  the  death   (Slater  v.  etc- 
.  3  Chy.  Ch.  1  ;    Vivian  v.    Westbrooke,  19  Gr.,  461  ;  Grant   v. 
!i   Pr.    R.,   211).     Some  English  cases  to  the  contrary  (see 
v.    Mossop,   W.    N.,    1881,  38;  29   W.  R.,  439;    WaW*   v. 
.   !>    L.  R.  Ir.,  511),  have  not  been  followed  in  Ontario   (Re 
,   T'lt-ki-r  v.  Morley,  Sept.  1882,  Proudfoot,  J.)     Wherever  a 

•  if  alive  might  apply  his  personal  representatives  may  move 
wo?i  v.  Home,  28  Gr.,  1). 

<  >n  the  application  of  infants  by  their  next  friend  the  Court  in  its  By  infants. 
ion  may  grant  an  order  on  the  mere  suggestion  that  it  would 
the  benefit  of  the  infants  (Re   Wilton,  Lloyd  and   Tichbonrne, 
\)   Pr.  II.  89)  ;  but  where  the  ground  of  motion  was  that  strangers 

*  possession  of  most  of  the  estate,  an  order  was  refused,  there 
no  allegation  that  the  executor  refused  to  account  or  was  col- 

lii'liiiLr,  and  the  Court  thought  he  ought  to  apply  for  the  order  if  it 
were  necessary  (Re  Deariny,  Mitchell  v.  Deariny,  12,  June,  I8S2. 
Proudfoot,  J. ). 

If  ;m  order  is  granted  on  the  application  of  infants  and  it  after- 
wanls  turns  out  that  the  proceedings  were  unnecessary  the  next 
friend  may  be  ordered  to  -pay  all  the  costs  (Hutdhinson  v.  Saryent, 
17«ir.  8;  McAndrew  v.  Laflamme,  1!)  <ir.  193). 

As   to   applications    by    executors    or    administrators  see    Gen.  By  i-xt-cu- 
471.  tor!1' etr' 

i!so   as  to  parties  generally,  Gen.  Ord.  58,  in  note  to    Rule 
102,  .-ind  notes  to  Gen.  Ord.  469. 

As  to  parties  where  inquiries  respecting  the  real  estate  are  re- 
quired, see  Gen.  Ord.  472. 
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As  to  staying  creditors'  actions  when  an  administration  order  has 
been  obtained  (see  Re  Langtry,  18  Gr.,  530  ;  Re  Henderson,  26  Gr., 
297  ;  Bailey  v.  Monteith,  3  C.  L.  T.,  599  ;  Monteith  v.  Merchants 
Bank,  4  C.  L.  T.  41). 

Where  the  personal  estate  is  insufficient,  if  an  executor  sued  does 
not  so  plead  but  allows  a  creditor  to  obtain  judgment  by  default, 
the  judgment  may  be  enforced  against  the  executor  notwithstand- 
ing his  having  obtained  an  administration  order  (Doner  v.  ROM,  19 
Gr.,  229).  A  creditor,  however,  paid  in  full  either  by  action  against 
the  executor  or  by  the  voluntary  act  of  the  latter  must  refund  the 
excess  above  his  proportionate  share  at  the  instance  of  other  credi- 
tors (Chamberkn  v.  Clark,  1  Ont.  135  ;  4  C.  L.  T.  2(3). 

The  proceedings  under  Gen.  Orders  467  and  638  are  intended  to 
apply  to  simple  cases  only.  An  action  must  be  brought,  where  as 
a  general  rule  the  rights  of  the  parties  are  such  as  to  require  plead- 
ings to  raise  them,  for  example,  where  construction  of  a  will  was 
necessary  (Heyivood  v.  Sice  tr  right,  8  Pr.  K.  79);  where  an  award 
determining  the  matters  in  question  was  set  up  and  its  validity  was 
impeached,  (Nitdd  v.  Elliott,  1  Chy.  Oh  326)  ;  where  plaintiff's 
claim  as  a  creditor  was  for  damages  under  a  covenant  for  good  title, 
and  that  he  sought  to  take  the  case  out  of  the  Statute  of  Limitations, 
(which  was  set  up)  by  showing  fraud  in  the  testator  (Re  Macdonald, 
Cameron  v.  Macdonald,  2  Chy.  Oh.  29)  ;  where  the  claim  was  for 
support  of  wife  and  children  of  deceased,  raising  substantially  the 
same  question  as  would  be  raised  in  an  alimony  suit,  (Re  Foster, 
Griffith  v.  Patterson,  20  Gr.  345  ;  Groom  v.  Darlington,  9  Pr.  R. 
298)  ;  where  the  claim  arose  out  of  a  contract  of  suretyship  (Re 
Golton,  8  Pr.  R.  542  ;  see  also  Re  Allan,  9  Pr.  R.  277  and  Re  Arce- 
deckne,  53  L.  J.  Chy.  102)  ;  or  where  the  executor  is  charged  with 
misconduct  (Re  Babcock,  8  Gr.  409),  that  is,  misconduct  which 
would  entitle  the  plaintiff  to  apply  at  the  outset  for  an  injunction 
or  a  receiver  (Sullivan  v.  Harty,  9  Pr.  R.  500),  not  misconduct 
consisting  merely  in  not  having  accounted  for  moneys  received,  and 
which  would  be  shewn  upon  the  taking  of  accounts  (Eberte  v.  Eberiti 
25  Gr.  565,  Re  McMillan,  8  C.  L.  J.  285). 

The  extra  costs  occasioned  by  proceeding  by  action  will  be  ordered 
to  be  borne  by  the  plaintiff  (cases  sup.  and  Sovereign  v.  Sovereign,  15 
Gr.  559). 

Where  an  action  is  brought,  Rule  78  provides  for  obtaining  judg- 
ment on  default  of  appearance,  and  Rule  86  for  obtaining  an  order 
for  accounts,  after  appearance,  where  no  preliminary  question  is  to 
be  determined. 

Inquiries  as  Inquiries  on  the  footing  of  wilful  default  of  the  executors  or  ad- 
to  wilful  de-  ministrators  are  not  had  in  England  under  the  ordinary  administration 
fault,  decree.  (See  Re  Symons,  46  L.  T.  684  ;  30  W.  R.  874,  W.  N.  1882, 

102;  Smith  v.  Armitage,  24  Ch.  D.  727,)  but  such  enquiry  may  in 

Ontario   be  had  under  Gen.  Order  220,  printed  in  note  to  Rule  331. 

(See   Carpenter  v.   Wood,    10  Gr.   354  ;  Re  Allan,  /%-o<-A-  v.  Allan, 

9  Pr.  R.  277). 

In  Barry  v.  Brazill,  1  Chy.  Ch.  248,  special  enquiries  as  to  what 
would  be  proper  to  be  allowed  to  the  applicant  (the  widow  and  ad- 
ministrator) for  improvements  made  on  the  property,  and  for  the 
maintenance  of  the  infant  children  of  deceased  were  refused,  and 
applicant  left  to  file  a  bill. 
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Where  the  object  of  an  administration  action  was  really  to  obtain     Ruie  3. 
indirectly,  what  ought  to  be  applied  for  under  the  provision  of  11. 

c.  40,  s.  75,  '  /  .sv  7.   relating  to  sales,  etc.  of  infants'  estates,  a  ^'^''j^t 
as  refused  (Fmu-ick  v.  Fenunck,  20  Gr.  381  ;  see  also  Good-  bt!  made 
c  v.  L'niuiie,  Ib    425).  without    ne- 

H  (plication  must  not  be  made  unnecessarily  even  by  a  creditor.  ce 
Thus   where   a  creditor  was   informed   that   there  were  no  assets 
applicable  to  pay  his  claim  and  this  turned  out  to  be  substantially 
r.  he  was  ordered  to  pay  the  costs  (City  Bank  v.  Scatcherd,  18 

oially  where  an  estate  is  small,  an  application  by  beneficiaries 
should  not  be  made  until  reasonable  means  of  avoiding  suit  have  been 
exhausted  (Hnt<:ltinson  v.  Sargent,  17  Gr.  8;  McAndrewv.  Laflamme, 
193  ;  Foster  v.  Foster,  ib.,  463  ;  Reynolds  v.  Coppin,  ib.,  627  ; 
itch  v.  Parr//,  '21  Gr.  193). 
Costs  will  not  be  given  out  of  the  estate  unless  proceedings  have  Costs. 

.-ommenced  and  have  resulted  for  the  benefit  of  the  estate 
(Bartlrtt  v.  Ward,  9  W.  R.  817  ;  Blain  v.    Terryberry,  12  Gr.  221  ; 
m  v.  Allan,  22  Ch.  D.  101  ;  Re  Woodhall,  2  Ont.  456  ;  see  Re 
s    26   Gr.    211),  but   costs    of  any  proceedings   which   have 
resulted  in  benefit  to  the  estate  generally  may  be  ordered  to  be  paid 
out  of  the  estate  generally,   as    between   solicitor  and  client  (Re 
Hiru/ts,  Foster  v.  Hiron,  26  Gr.  211,  where  a  large  claim  made  by 
the  administratrix,  as  a  creditor  had  been  successfully  resisted  by 
other  creditors.     (See  also  Bailey  v.  Birchall,  2  H.  &  M.  at  p.  379). 
See  as  to  right  of  trustee  defendants  to  costs  where  estate  is  in- 
sufficient to  pay  all  costs  (Dodds  v.  Luke,  W.  N.  1884,  44)  and  as  to 
the  right  of  a  residuary  legatee  plaintiff  where  estate  is  insufficient 
to  pay  legacies  (Re  Harvey,  W.  N.  1884,  45). 

"  468.  The  notice  of  motion  is  to  be  in  the  form  or  to  the  Chancery 
effect  set  forth  in  Schedule  U,  hereunder  written,  and  must  Notice  oi 
be  served  upon  the  executor  or  administrator."  therefor 

The  following  is  the  form  referred  to  : 

"Notice  of  Motion  for  Administration  Order,  under  Order  46$. 

In  the    matter   of  the  Estate   of  E.    F.,  late   of  the   Township  of 

Vaughan,  in  the  County  of  York,  deceased. 

A.  B.  against  C.  D. 
To  ( !.  I).,  Executor  of  E.  F.,  deceased. 

Take  notice  that  A.  B. ,  of  the  City  of  Toronto,  in  the  County  of 
York,  Esquire  (or  other  proper  description  of  the  party),  who  claims 
to  be  a  creditor  upon  the  estate  of  the  above-named  E.  F.,  will  apply 
to  the  Court  of  Chancery,  in  Chambers,  at  Osgoode  Hall,  in  the  City 
of  Toronto,  on  the  day  of  ,  at  the  hour  of  ,  for 

an  order  for  the  administration  of  the  estate,  real  and  personal,  of 
the  said  E.  F.  by  the  Court  of  Chancery  ;  and  upon  such  application 
will  be  read  the  affidavits  of  (state  the  materials  upon  which  the  appli- 
cation it/fjtirK/i-d)  this  day  riled. 

If  you  do  not  attend,  either  in  person  or  by  your  solicitor,  at  the 
time  and  place  above  mentioned,  such  order  will  be  made  in  your 
rice  as  may  seem  just  and  expedient. 

Dated,  &c.  G.  H., 

Of  the  City  of  Toronto,  Solicitor  for  the  above-named  A.  B." 

See  also  form  12  in  Appendix. 
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Rule  3.         Gen.   Order  552  provides  for  the  service  of  14  clear  days  (see 
Rtimohr  v.  Marx,  19  C.  L.  J.  10)  notice  as  follows  : — 

"552.  A  notice  of  motion  under  Order  467  is  to  be  served  upon  all 
proper  parties  at  least  fourteen  days  before  the  day  named  for  hear- 
ing the  application." 

This  Order  would  seem  to  be  still  in  force.     See  Rule  88. 


Chancery 
Order  460. 
Order 
thereon. 


Chancery 
Order  470. 
Special 
directions 
therein. 


"  469.  Upon  proof  by  affidavit  of  the  due  service  of  the 
notice  of  motion,  or  on  the  appearance,  in  person  or  by  his 
solicitor  or  counsel,  of  the  executor  or  administrator,  and, 
upon  proof  by  affidavit  of  such  other  matter,  if  any,  as  the 
Court  requires,  the  Court  may  make  the  usual  order  for  the 
administration  of  the  estate  of  the  deceased,  with  such 
variations,  if  any,  as  the  circumstances  of  the  case  require ; 
and  the  order  so  made  is  to  have  the  force  and  effect  of  a 
decree  to  the  like  effect  made  on  the  hearing  of  a  cause 
between  the  same  parties. 

After  notice  of  motion  given  evidence  may  be  taken  by  commis- 
sion to  establish  any  facts  necessary  to  be  proved  (Farrell  v. 
Crutkakank,  1  Chy.  Ch.  12). 

The  personal  representative  of  deceased  must  be  a  party,  unless 
there  is  virtually  no  personalty,  so  that  an  administrator  ad  litem 
may  be  appointed  under  R.  S.  0.,  c.  49,  s.  9  (see  note  to  Rule  95, 
and  Re  Cotton,  Fisher  v.  Cotton,  8  Pr.  R.,  542).  An  order  will  not 
be  made  against  an  executor  de  sou  tort,  or  an  executor  named  in 
the  will,  but  who  has  not  proved  (Outram  v.  Wickhojf,  6  Pr.  R., 
150;  Irwin  v.  Bick,  i!>.,  183;  Re  Cotton,  8  Pr.,  R.,  542,  following 
Rownelt  v.  Morris,  L.  R.,  17  Eq.,  20,  and  Gary  v.  Hills,  L.  R.,  15 
Eq  ,  79  ;  see  also  Re  Macrae,  25  Ch.  D.  16). 

A  receiver  may  be  appointed  on  an  application  against  any  person 
who  has  possession  of  the  estate  (Gary  v.  Hills,  and  Re  Macrae,  sup.; 
Steer  v.  Steer.  2  Dr.,  &  Sin.,  311  ;  Nothard  v.  Proctor,  1  Ch.  D.  4). 

All  the  executors,  if  more  than  one,  must  be  notified  (Latch  v. 
Latch,  L.  R.,  10  Chy.,  464  ;  Freeborn  v.  Carroll,  6  Pr.  R.,  188). 

Next  of  kin  are  not  necessary  parties  but  should  be  served  with 
an  office  copy  of  the  judgment  or  order  under  Chy.  Gen.  Order 
244,  (English  v.  English,  12  Gr.,  441 ;  Rodger  s  v.  Rodgers,  13  Gr., 
457). 

Where  the  application  is  against  an  administrator  some  evidence 
must  be  given  of  this  fact,  but  when  the  fact  is  not  disputed  the  letters 
of  administration  or  an  exemplification  thereof  need  not  be  pro- 
duced, the  applicant's  affidavit  as  to  the  fact  will  be  sufficient  (Re 
Bell,  3  Chy.,  Ch.,  397,  explaining  Foster  v.  Marshall,  1  Chy.,  Ch. 
29  ;  see  also  Re  Israel,  2  Chy.,  Ch.  392).  If  letters  of  administra- 
tion are  granted  at  any  time  before  the  hearing  of  the  motion, 
though  after  the  service  of  notice,  it  will  be  sufficient  (Edinburgh 
Life  Ass.  v.  Allen,  19  Gr  ,  593). 

"  470.  The  Court  is  to  give  any  special  directions  touch- 
ing the  carriage  or  execution  of  the  order,  which  it  deems 
expedient ;  and  in  case  of  applications  for  any  such  order 
by  two  or  more  persons,  or  classes  of  persons,  the  Court  may 
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iiruut  the  same  to  such  one  or  more  of  the  claimants  as  it     Rule  3. 
thinks  tit ;  and  the  carriage  of  the  order    may    be    subse- 
quently given  to  any  party  interested,  and  upon  such  terms 
as  tin-  Court  may  direct. 

In  ease  of  two  applications  being  made  for  administration  of  the 

-rate,  the  question  which  applicant  is  to  have  the  carriage  of 

ter  is  for   the  judicial  officer  before  whom  the  motions  are 

pending.     The  jurisdiction  under  this  Order  is  transferred  to  Local 

s  acting  under  Gen.   Ord.  638  (Lambicr  v.   Lambier,  9   Pr. 

In  the  absence  of  other  circumstances,  the  general  rule  is  that  the 
conduct  of  proceedings  will  be  given  to  the  plaintiff  in  the  suit  tirst 
instituted  (/,'<   .Url/or,  21  Oh.  D.  617  ;  AV  McRaz,  25  Oh.  D.  16  ;  Rr 
48  L.  T.  208);  but  this  is  not  an  absolute  right,  the  Court  will 
take  into  account  the  object  of  the  lirst  plaintiff  in  commencing  his 
action,  the  amount  of  his  interest  and  the  nature  of  his  claim,  (Re 
.  *upra,)  by  whom  the  costs  will  have  to  be  borne,  and  con- 
rly    to    whose   advantage  it  is  to  keep    down   expense,    (Re 
Prli/"'.  supra  i  ;  and  ceteria  jutr'tlnt*  will  give  the  conduct  to  the  party 
who  has  the  greatest  interest  in  conducting  them  properly  and  econo- 
mically.  Thus  partiesiuterested  in  preserving  a  residue  have  been  pre- 
ferred to  creditors,  (Perr'ni  v.  Perrin,  3  Chy.  Oh.  452  ;  Re  Drayyoti. 

5  1'r.   R.  330  ;  following  Penny  v.  Francis,  7  Jur.  N.  S.  248.)      The 
plaintiff  in  the  iirst  action  may  be  shown  to  be  disentitled  by  reason 

let  ion  not  being  properly  constituted  (Re  McRae,  forster  v. 

•Jo  Ch.  D.  16,  where  a  joint  creditor  of  a  firm  was  held  not 
entitled  to  maintain  an  action  for  administration  of  the  estate  of 
a  deceased  partner). 

The  conduct  of  proceedings  may  be  forfeited  by  delay,  and  may  be 
committed  by  the  Master  to  other  parties  under  Gen.  Order  212. 
The  administration  of  two  estates  may  be  consolidated  where  in- 
ly connected,  by  reference  to  the  parties  interested,  and  the 
is  claims  against  the  other.     (Re  Adams,  Adams  v.  Muirhead, 

6  ljr.  R.  283.)     See  also  Chy.  Ord.  59  in  notes  to  Rule  102. 

''  471.  An  order  for  the  administration  of  the  estate  of  a  Chy.  Order 
•  sed  person  may  be  obtained  by  his  executor  or  admin-  tororadmtn- 
'  or,  and  all  the  provisions  of  the   foregoing  orders  are  ^str'jtor  Iliay 
vtend  to  applications  by  an  executor  or  administrator. 

An  executor  can  only  obtain  an  order  upon  showing  some  neces- 
sity such  as  substantial  difficulty  in  the  administration  of  the  estate  ; 
iot  entitled  to  bring  the  estate  into  Court  merely  to  obtain  an 
nity  by  passing  his  accounts   (Cole  v.    Glover,   16  Gr.,  39'2  ; 
.-.  Cummins,  3  Gr.,  602;  Barry  v.  Barry,  19  Gr.,  458),  and 
if  it  subsequently  appears  that  an  order  has  been  obtained  without 
••cessity  he  may  be  refused  costs  (Graham  v.  Robson,  17  Gr., 
^'tn'liujfr  v.   Clarke,   15  Gr.,  664),  or,  charged  with  the  costs 
7  v.    Courtlce,  17  Gr.,  271  ;  Sullivan  v.  Sullivan,  16  Gr.,  94). 
Chough  he  may  not  come  merely  to  get  a  discharge  by  the  Court,  an 
application  was   held  proper  where  one  of  the  legatees  was  absent 
from  the  jurisdiction  and  the  executor  had  taken  proper  steps  with- 
•>ut  success  to  find  him,  and  thus  could  not  be  discharged  without 
Doming  to  the  Court  (Re  Wade,  18  Gr.,  485). 

There  is  some  conflict  of  authority  as  to  whether  a  personal  repre- 
sentative is  justitied  in  applying  merely  because  the  assets  of  the  estate 
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Eule  3.  are  insufficient  to  pay  debts.  In  the  earlier  cases  the  order  was 
granted  (Swetnam  v.  Swetnam,  6  Pr.  R.,  149  ;  Re  Ette,  6  Pr.  R., 
159)  and  ex  parle  (Re.  Dunlecy,  V.  C.  Esten,  Ord.  Bk.,  11  fo.  778)  ; 
but  in  the  later,  refused  (Re  Shipman,  24  Gr.,  177  ;  Marsh  v.  Marsh, 
1  Pr.  R  ,  129  ;  Re  Jack,  13  C.  L.  J.,  358).  In  Re  Bromley  (V.  C. 
Blake,  28  Jan.,  1878)  an  order  was  granted  where  assets  were  insuf- 
ficient and  one  creditor  had  sued  the  applicant  in  the  Division 
Court,  and  another  had  written  urging  the  applicant  to  apply. 
See  also  Re  Dragyon,  8  Pr.  R.,  330,  where,  a  creditor  and  adminis- 
tratrix both  applying,  an  order  was  made,  and  the  latter  given  the 
conduct  of  the  proceedings. 

If  the  personal  representative  is  also  a  creditor,  as  such  he  may  be 
entitled  to  an  order  (Re  Marsh,  1  Pr.  R.,  129  ;  Tiffany  v.  Tiffany, 
9Gr.,  158). 

Chy.  Order        "472.   No  accounts  or  inquiries  in  respect  of   the   real 
rlai  estate™  estate  are  to  be  directed,  unless  notice  of  the  application  has 
affected.       been  given  to  the  heirs  and  devisees  interested  therein,  or 
one  or  more  of  them. 

Where  the  heir  at  law  is  made  a  party,  and  the  real  and  personal 
estate  are  insufficient  to  pay  debts,  he  is  in  the  position  of  a  trustee 
of  the  realty  for  others,  and  is  therefore  entitled  to  his  costs  between 
solicitor  and  client  in  priority  to  all  other  claims.  (Hartrick  v. 
<  J  »  i  !/!<'!/,  21  Or.  287.) 

If  the  executor  is  devisee  of  part  of  the  realty,  he  sufficiently  re- 
presents those  interested  in  it,  (Stewart  v.  Hunter,  14  Gr.  132).  See 
also  Fenny  v.  Prittstman,  1  Gr.  133. 

Chy.  Order  "473.  After  inquiries  directed  in  respect  of  the  personal 
es*ate>  *ne  Court  may,  in  a  proper  case,  after  notice  given  to 
those  interested  in  the  real  estate,  or  to  one  or  more  of  them, 
make  a  supplemental  order  in  respect  of  the  real  estate,  upon 
such  terms  as  the  Court  sees  fit. 


as  to  real 


Chy.  Order         "  474.  In  taking  an   account    of   a    deceased's    personal 

4utrie^b      estate  under  an  order  of  reference,  the  Master  is  to  enquire 

Master.        and  state  to  the  Court,  what,  if  any  of  the  deceased's  per- 

sonal estate   is  outstanding  or  undisposed  of;  and  is  also 

to  compute  interest  on  the  deceased's  debts  from  the  date  of 

the  decree,  and  on  legacies  from  the  end  of  one  year  after 

the  deceased's  death,  unless  any  other  time  of  payment  is 

directed  by  the  will. 

Chy.  Order        "475.    Every  advertisement    for  creditors    affecting    the 

J.7s5em^v^rr  estate  of  a  deceased  pei-son,  which  is  issued  pursuant  to  an 

creditor*,      order,  is  to  direct  every  creditor,  by  a  time  to  be  thereby 

limited,  to  send  to  such  other  party  as  the   Master  directs, 

or  to  his  solicitor,  to  be  named  and  described  in  the  advertise- 

ment, the  name  and  address  of  such  creditor  and  the  full 

particulars  of  his  claim,  and  a  statement  of  his  account,  and 

the  nature  of  his  security   (if  any)  held  by  him  ;  and  such 
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advertisement  is  to  be  in  the  form  set  out  in  Schedule  V.,     Itale  3. 
Form    No.  1,  with  such   variations  as  the  circumstances  of 
quire  ;  ami,  at  thr  titno  of  directing  such  advertise- 
.  a  time  is  to  be  fixed  for  adjudicating  on  the  claims." 

The  following  is  the  Form  No.  1,  Schedule  V,  referred  to  : 
SCHEDULE    V. 

"No    1. — Advertisement  for  Creditor*,  under  Order  475 • 

Pursuant  to  a  decree  [or  an  order]  of  the  Court  of  Chancery,  made  Form 
in  [the  matter  of  the  estate  of  A.  B.  and  in]  a  cause  S.  against  P.  thereof 
\*h<n~t  tlt'i'l,  the  creditors  of  A.   B.,  late   of  ,    in   the 

County  of  ,  who  died  in  or  about  the  month  of  , 

18  .  are,  on  or  before  the  day  of  ,  IS       ,  to 

send,  by  post,  prepaid,  to  E.   F.,   of  ,   the  solicitor  of  the  de- 

fendant C.  D.,  the  executor  [or  administrator]  of  the  deceased  [or  «,>• 
ni'.ii/  !><•  directed],  their  Christian  and  surnames,  addresses  ami  de- 
scription, the  full  particulars  of  their  claims,  a  statement  of  their 
accounts,  and  the  nature  of  the  securities  (if  any)  held  by  them  ;  or, 
in  default  thereof,  they  will  be  peremptorily  excluded  from  the  benefit 
of  the  said  decree  [or  order].  Every  creditor  holding  any  security 
is  to  produce  the  sama  before  me,  at  my  chambers,  at  &c.,  on  the 
day  of  ,18  ,  at  o'clock  in  the 

noon,  being  the  time  appointed  for  adjudication  on  the 
claims. 

Dated  this  clay  of  ,18       . 

G.  II  ,  Master." 

Where  advertisements  have- been  published  by  an  executor  or  ad- 
ministrator, under  R.  8.  0.  c.  107,  s.  34,  no  further  advertisement  is 
neral  required,  (Cuthbert  v.    W/iar/nh//,  W.  X.  I860,  12.) 

"  470.   No  such  creditor  need  make  an  affidavit,  or  attend  °_h?r-  Order 
in  support  of  his  claim  (except  to  produce  his  security,  if  affidavit  by 
any),  unless  he  is  served  with  a  notice  requiring  him  so  tocredltor- 
do,  as  hereinafter  provided. 

"•  4-77.   Every  such  creditor  is  to  produce  before  the  Master  ciiy.  Order 
the  security  (if  any)  held  by  him,  at  such  time  as  is  speci-  ceedings°by 
tied  in  the  advertisement  for  that  purpose,  being  the  time  creditor, 
appointed  for  adjudicating  on  the  claims  ;  and  every  creditor. 
if  n -quired  by  notice  in  writing  to  be  given  by  the  executor 
or  administrator  of  the  deceased,  or  by  such  other  party  as 
the  Master  directs,  in  the  form  set  forth  in   Schedule  Y. 
Form  No.  2  is  to  produce  all  other  deeds  and  documents 
necessary  to  substantiate  his  claim  before  the  Master,  at  such 
time  as  is  specified  i,n  the  notice." 

The  following  is  the  form  referred  to  : 

"  No.  2. — Notice  to  Creditor  to  produce  document,  under 

Order  477, 
(SHORT  TITLF.) 

You  are  hereby  required  to  produce,  in  support  of  the  claim  sent  produce, 
lu  - 
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Eule  3.     in  by  you,  against  the  estate  of  A.  B.,  deceased  [describe  any  doc\ 
ment  required],  before  me,  at  my  chambers,  at  &c.,  on  the  dj 

of  ,  18     ,  at  o'clock  in  the  noon. 

Dated  this  day  of  .  18      . 

G.  R.,  of,  &c.,  solicitor  for  the  plaintiff 

[or  defendant,  or  as  may  be]. 
To  Mr.  S.  T." 

Chy.^Order       "  478.   In  case  a  creditor  neglects  or  refuses  to  comp] 
tor's  "costs/"  with  the  next  preceding  order  he  is  not  to  be  allowed  an 

costs   of  proving   his   claim,   unless   the   Master    otherwis 

directs. 

Chy.  Order  "  479.  The  executor  or  administrator  of  the  deceased,  < 
479.  Ezecu-  SUch  other  party  as  the  Master  directs,  is  to  examine  tl: 
examine  °  claims  sent  in  pursuant  to  the  advertisement,  and  is  to  a: 
claims.  certain,  as  far  as  he  is  able,  to  which  of  such  claims  tt 
estate  of  the  deceased  is  justly  liable. 

Chy.  Order       "  480.  The  executor  or  administrator,  or  one  of  the  ex« 

tor,"  ^Tto  cutors  or  administrators,  or  such  other  party  either  alone  ( 

make  affi-    jointly  with  his  solicitor,  or  other  competent  person,  or  othe: 

claims.    "    wise,   as   the   Master   directs,  is,  at  least  seven  clear  da} 

before  the  day  appointed  for  adjudication,  to  file  an  affidavi 

which  may  be  in  the  Form  No.  3  in  Schedule  V,  verifying 

list  of  the  claims,  the  particulars  of  which  have  been  sent  i 

pursuant  to  the  advertisement,  and  stating  to  which  of  sue 

claims,  or  parts  thereof,  respectively,  the  estate  of  the  d< 

ceased  is.  in  the  opinion  of  the  deponent,  justly  liable,  and  hi 

belief  that  such  claims,   or  parts  thereof,    respectively  ai 

justly  due,  and  proper  to  be  allowed,  and  the  reasons  fo 

such  belief." 

The  following  is  the  Form  No.  3,  Schedule  V,  referred  to  in  th; 
sOrder : 


Form'of 
affidavit. 


"No.  3. — -Affidavit  of  Executor  or  Administrator  as  to  Claim*, 
under  Order  480. 

In  Chancery.  (TITLE.) 

We,  C.  D.,  of,  &c.,  the  above  named  plaintiff  [or  defendant,  or  (. 
may  be],  the  executors  [or  administrators]  of  A.  B.,  late  of 
in  the  County  of  ,   deceased,    and  E.    F.,    of,   &c.,  solicito 

severally  make  oath  and  say  as  follows : 

I,  the  said  E.  F.  [solicitor],  for  himself  say  as  follows  : 

1.  I  have  in  the  paper  writing  now  produced  and  shewn  to  m 
and  marked  A,  set  forth  a  list  of  all  the  claims  the  particulars 
which  have  been  sent  in  to  me  by  persons  claiming  to  be  credit*) 
of  the  said  A.  B.,  deceased,  pursuant  to  the  advertisement  issued 
that  behalf,  dated  the  day  of  ,  18     . 

And,  I,  the  said  C.  D.,  for  myself,  say  as  follows  ; 

2.  I  have  examined  the  several  claims  mentioned  in  the   pay 
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writing  now  "produced  and  shewn  to  me,  and  marked  A,  and  I  have 
compared  the  same  with  the  books,  accounts  and  documents  of  the 
said  A.  B.  [or  a.s  may  he,  and  xtate  any  othtr  inquiries  or  investigations 
made],  in  order  to  ascertain,  as  far  as  I  am  able,  to  which  of  such 
claims  the  estate  of  the  said  A.  B.  is  justly  liable. 

3.  From  such  examination  [and  state  any  other  reasons],  I  am  of 
opinion,  and  verily  believe,  that  the  estate  of  the  said  A.  B.  is  justly 
liable  to  the  amounts  set  forth  in  the  sixth  column  of  the  first  part 
of  the  said  paper  writing  marked  A  ;  and,  to  the  best  of  my  know- 
ledge and  belief,  such  several  amounts  are  justly  due  from  the  estate 
of  the  said  A.  B. ,  and  proper  to  be  allowed  to  the  respective  claim- 
ants named  in  the  said  Schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A.  B.,  is  not  justly 
liable  to  the  claims  set  forth  in  the  second  part  of  the  said  paper 
writing  marked  A,  and  that  the  same  ought  not  to  be  allowed  with- 
out proof  by  the  respective  claimants,  [or,  I  am  not  able  to  state 
whether  the  estate  of  the  said  A.  B.  is  justly  liable  to  the  claims  set 
forth  in  the  second  part  of  the  said  paper  writing  marked  A,  or 
whether  such  claims,  or  any  parts  thereof,  are  proper  to  be  allowed 
without  further  evidence]." 

"Exhibit  referred  to  in  Affidavit  No.  3. 
(SHORT  TITLE.) 

List  of  claims,  the  particulars  of  which  have  been  sent  in  to  E.  F. , 
the  solicitor  of  the  plaintiff  [or  defendant,  or  as  may  be],  by  persons 
claiming  to  be  creditors  of  A.  B.,  deceased,  pursuant  to  the  adver- 
tisement issued  in  that  behalf,  dated  the  day  of 
18     . 

This  paper  writing,  marked  A,  was  produced  and  shewn  to 
and  is  the  same  as  is   referred  to  in  his  affidavit,  sworn  before  me 
this  day  of  ,   18     . 

W.  B.,  &c. 

Fir  at  Part. — Claims  proper   to   be  allowed  without 
further  Evidence. 


Rule  3- 


«S 

1 

Names  of 
Claimants. 

Addresses 
and 
Descriptions. 

Nature   of 
Claim. 

Amount 
Claimed. 

Amount 
proper  to 
be  allowed. 

$      c. 

$       c. 

Second  part — Claims  which  ought  to  be  proved  by  the  Claimants. 


52             Names  of 
Claimants. 

Addresses  and 
Descriptions. 

Nature  of 
Claim. 

Amount 
Claimed. 

3 

c. 
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Bule  3-  "  481.  In  case  the  Master  thinks  tit  so  to  direct,  themak- 
Chy.  Order  ^nS  °^  tne  affidavit  referred  to  in  the  preceding  Order,  is  to 
481.  When  be  postponed  till  after  the  day  appointed  for  adjudication, 

to  be  made.          f .      ,  ,  .  J   ,   r{.  '        . 

and  is  then  to  be  subject-to  such  directions   as  the  Master 
may  give. 

Chy.  Order        "482.   At  the   time  appointed  for  adjudicating  upon  the 
S?s  action  clairns>  or  at  any  adjournment  thereof,  the  Master  may  allow 
thereon.       any  of  the  claims,  or  any  part  thereof  respectively,  without 
proof  by  the  creditors,  and  may  direct  such  investigation,  of 
all   or  any   of    the  claims    not    allowed,    and  require  such 
further  particulars,  information,  or  evidence  relating  there- 
to, as  he  thinks  tit,  and  may,  if  he  so  thinks  tit,  require  any 
creditor  to  attend  and  prove  his  claim,  or  any  part  thereof; 
and  the  adjudication  on  such  claims  as  are  not  then  allowed 
is  to  be  adjourned  to  a  time  to  be  then  fixed. 

As  to  the  parties  authorized  to  attend  on  the  adjudication  upon 
creditors  claims.  See  Rule  114. 

When  a  claim  is  contested  it  cannot  be  maintained  upon  the  un- 
supported testimony  of  the  claimant  ;  some  material  corroboratioii  of 
his  testimony  must  be  adduced  to  satisfy  sec.  10  of  K.  8.  O.  c.  62 
(Re  Finch.  1>3  Oh.  1).  1267  ;  /?«  Rosa,  18  C.  L.  J.  11. 

Where  a  creditor  claims  as  a  partner  of  the  testator,  the  Master 
has  power  to  entertain  the  claim  under  the  ordinary  decree,  take 
the  partnership  accounts  and  make  other  partners  parties  (Kline  v. 
Kline,  3  Chy.  Ch.  137). 

Notice  of  proceedings  in  the  Master's  office  should  be  given  to  the 
defendants,  though  they  have  not  appeared  on  the  hearing  of  the 
motion  for  administration  order  (see  Re  Pattison  Jackson  v.  Mat- 
thew*, J2  Gr.  47). 

483.  Notices      "  483.  Notice  is  to  be  given  by  the  executor  or  adminis- 
l*>  or  such  other  party  as  the  Master  directs — 

1.  To  every  creditor  whose  claim,  or  any  part  thereof,  has 

been  allowed  without  proof  by  the  creditor,  of  such 
allowance,  and  such  notice  may  be  in.  the  Form  No. 
4,  in  Schedule  V. 

2.  And   to   every   such  creditor  as  the  Master  directs  to 

attend  and  prove  his  claim,  or  such  part  thereof  as 
is  not  allowed,  by  a  time  to  be  named  in  such  notice 
(which  may  be  in  the  Form  No.  5,  in  Schedule  V), 
not  being  less  than  seven  days  after  such  notice,  and 
to  attend  at  a  time  to  be  therein  named,  being  the 
time  to  which  the  adjudication  thereon  has  been 
adjourned  ;  and,  in  case  any  creditor  does  not  comply 
with  such  notice,  his  claim  or  such  part  thereof  as 
aforesaid,  Ls  to  be  disallowed,  unless  the  Master 
thinks  fit  to  give  further  time." 
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The  following  are  the  Forms  4  and  5  referred  to  in  this  Order  :  B-Tile  3. 

••  Xo.   4_y,,/»W  /..,  Crelitor  that  Claim  Al.l-mm>.<l,  nn-lt-r  nr<l,<r  J.X3. 
(SHORT  TITLE.) 

The  claim  sent  in  by  you  against  the  estate   <jt  A.  B.,  deceased,  Form  of 
has  been  allowed  at  the  sum  of  §  ,  [with    interest    thereon   at  cby°Ord« 

$  per  cent,  per  annum,  from  the  day  of  ,    18       , 

and  .?  for  costs,  or  <t*  tin-  raw  may  be]. 

T.-Mr.  S.  T. 

//  part  only  allowed,  add.  — If  you  claim  to  have    a    larger   sura 
allowed,  you  are  hereby  required  to  prove  such  further  claim,  and 
you  are  to  Hie  [&c.,  a*  in  Form  A'o.  ,5], 
I  this  day  of  ,  18 

G.  R.,  of,  &c.,  solicitor  for  the  plaintiff 

[or  defendant,  or  an  may  be.] 
To  Mr.  P.   R  " 

"  No.  5.  —  Notice  to  Creditor  to  prove  his  claim,  under  Order  483- 

(SHORT  TITLE.) 

You  are  hereby  required  to  prove  the  claim  sent  in  by  you  against 
the  estate  of  A.  B.,   deceased.     You  are  to  file  such  affidavit  as  you 
may  be  advised  in  support  of  your  claim,  and  give  notice  thereof  to 
,  Master  in  Chancery  [or  as  the  case  may  be],  on  or  before  the 
day  of  ,  18     ;  and  to  attend   personally,   or  by  youi 

solicitor,  at  his  chambers,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  noon,  being  the  time  appointed  for  adjudicating 

on  the  claim. 

Dated  this  day  of  ,  18     . 

<i.   R.,   of,   &c.,   solicitor  for  the  plaintiff 
[or  defendant,  or  '/*  may  be]. 

"  484.   A  creditor  who  has  not  before  sent  in   particulars  chy.  Order 
of  his  claim  pursuant  to  the  advertisement,  may  do  so  se^Tell  *84>    1,"nes 

.  .....     tor  sending 

clear  days  previous  to  any  day  to  which  the  adjudication  is  in  claims, 
adjourned. 

';  485.   After  the  time  fixed  by  the  advertisement,  no  claim  chy.  Order 
is  t<>  be  received  (except  as  before  provided  in  case  of  an  ad- aSr time "* 
jouramsnt),  unless  the  Master  thinks  fit  to  give  special  leave,  advertise.!. 
upon  application,  and  then  upon  such  terms  and  conditions 
as  t<)  i-osts  and  otherwise  as  the  Master  directs. 

As  long  as  there  are  assets  undistributed,  creditors  may  on  special 
application  be  allowed  to  come  in  and  prove  against  the  remaining 

liroinn  \.    Lake,  [    [>e  G    &  Sill.   144,    151)  ;  Re  Metcuife,  Mayv. 

//;<•/.•,•.  13  Ch.  I).  •_'.%/. 

"  48*>.    Where  an   order  is  made  for  payment    of  money  Chy.  Ordw 
<>ut  of  Court  to  creditors,  the  party  whose  duty  it  is  to  pro- for payment, 
S"cute  such  order  is  to  send  to  each  creditor,  or  his  solicitor  jjjJJ 0ftrriBd 
(if  any,  a  notice    that   the   cheques   may    b<;  obtained  from 

the    H,>.j'nttrnr  ;   and    such   notice    may  ';e    in    Form   No.  «5  in 
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Bole  3.  Schedule  V,  and  such  party  is,  when  required,  to  produce 
any  papers  necessary  to  enable  the  creditors  to  receive  their 
cheques." 

The  following  is  the  Form  No.  6  referred  to  in  this  Order  : 

Form  of  "  No.  6. — Notice  that  Cheque*  may  be  received  under  Order  ,£%•. 

notice  to 

creditors.  (SHORT  TlTLE.) 

The  cheques  for  the  amounts  directed  to  be  paid  to  the  creditors 
of  A.  B.,  deceased,  by  an  order  made  in  this  [matter  or]  cause, 
dated  the  day  of  18  ,  may  be  received  at  the 

Registrar's  Office,  in  Osgoode  Hall,  Toronto,  on  after  the 

day  of  ,18       . 

(>.  R.,  of,  &c.,  solicitor  for  the  plaintiff 

[or  defendant,  or  as  may  be]. 
To  Mr.  W.  S.,  &c." 

For  "  Registrar"  in  this  Order  and  the  notice  "  Accountant" 
will  now  be  read. 

Chy.  Order        "  487.   Every  notice  by  these  Orders,  required  to  be  given, 
ma  ^sent  *S'  un^ess  tne  Master  otherwise  directs,  to  be  deemed  sum- 
by  mail.86"  ciently  given  and  served  if  transmitted  by  post,  prepaid,  to 
the  creditor  to  be  served,  according  to  the  address  given  by 
the  creditor  in  the  claim  sent  in  by  him  pursuant  to  the 
advertisement,  or,  in  case  the  creditor  has  employed  a  soli- 
citor,  to  such  solicitor,  according  to  the  address  given  by 
him." 

Chy.  Order         "  589.  Iii  administration  suits,  reports  are  as  far  as  pos- 
689.  Report,  g^j^  ^  ^Q  jn  fcjie  form  given  in  the  Schedule  hereto." 

The  following  is  the  form  referred  to  :  — 

In  Chancery. 

Between  A.  B.  and  others,  Plaintiffs,  and 
C.  D.  and  others,  Defendants. 

Pursuant   to   the   Order    [or   Decree]    herein    made,    dated   the 
day  of  1871,  having  caused  an  Office-copy 

thereof  to  be  served  upon  [give  the  names  of  persons  served  under 
Order  60,  and  also  the  names  of  those  upon  whom  service  has  been  dis- 
pensed with,  and  the  reason  for  dispensing  with  service],  I  proceeded 
to  dispose  of  the  matters  referred  to  me,  and  thereupon  was  attended 
by  the  Solicitors  for  all  parties  interested  [or  as  the  case  may  be}. 

[If  the  Master  has  appointed  a  Guardian  ad  litem  for  any  of  the 
parties,  this  should  be  so  stated,  and  the  reason  why  such 
appointment  was  made.] 
and  I  find  as  follows  : — 

1.  The  personal  estate  not  specifically  bequeathed  of  the  testator 
come  to  the  hands  of  the  executors,  and  wherewith  they  are  charge- 
able, amounts  to  the  sum  of  $  and  they  have  paid,  or 
are  entitled  to  be  allowed  thereout,  the  sum  of  $>  leaving 
a  balance  due  from  them  [or  "to  them,"  as  the  case  may  be,}  of 
$  on  that  account. 
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[If  no  personal  estate,  say:    No  personal  estate  has  come  to  the     Eule  3- 

hands  of  the  executors,  nor  are  they  chargeable  with  any.] 
•J.   The  creditors'  claims  sent  in  pursuant  to   my  advertisement  in 
that  behalf  (published  in  issues  of  the  newspaper  called 

),  and  which  have  been  allowed,  are  set  forth 
in  the  h'rst  Schedule  hereto,  and  amount  altogether  to  $ 

[//"  HO  creditor*,  nay :  No  creditor  has  sent  in  a  claim  pursuant  to 
my  advertisement  in  that  behalf,  nor  has  any  such  claim  been 
proved  before  me.] 

3.  The  funeral  expenses  of  the  testator  amounting  to  $ 

have  been  paid  by  the  executors  and  are  allowed  to  them  in  the 
account  of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  in  the  second 
schedule  hereto,  and  with  the  interest  therein  mentioned,  remain 
due  to  the  persons  named  [or  as  the  case  may  be.] 

."».   The  personal  estate  of  the  said  testator  outstanding  or  undis- 
posed of  is  set  forth  in  the  third  schedule  hereto. 

[In  this  third  schedule  the  personal  estate  specifically  bequeathed 
should  be  set  forth  separately  from  the  other  personalty  out- 
standing or  undisposed  of.     If  there  is  no  specific  bequest,  it 
should  be  so  stated  in  the  body  of  the  report.] 
G.   The  real  estate  which  the  said  testator  was  seised  of  or  entitled 
to,  and  the  incumbrances  (if  any)  affecting  the  same,  are  set  forth 
in  the  fourth  schedule  hereto. 

7.  The  rents  and  profits  of  the  testator's  real  estate  received  by 
the  said  executors,    or  with  which  they  are  chargeable,   amount 
to  3  and  they  have  been  paid,   or  are  entitled  to  be 
allowed  thereout,  the  sum  of  §  leaving  a  balance  due  from 
[or  t,)J  them                                on  that  account. 

[If  no  rent*  t(-c.,  received,  say  :  No  rents  and  profits  have  come  to 
the  hands  of  the  said  executors,  nor  are  they  chargeable 
with  any. 

8.  I  have  allowed  the  said  executors  the  sum  of  $  as  a 
compensation  for  their  personal  services  in  the  management  of  the 
said  estate. 

After  making  his  report,  the  Master  is,  functuts  ojficio,  and  should 
not  certify  as  to  any  matters  before  him  in  the  course  of  the  inquiry 
3  called  upon  to  do  so  by  the  Court,  (Rotebatch  v.  Parry,  27 
Gr.  1<J3). 

It  is  not  proper  to  append  to  the  report  a  copy  of  the  will,  (Mc- 
/•//•  v.  McKintton,  15  Gr.  361). 

"  638.   Any  adult  person  entitled  to  apply,  under  Orders  Chy.  Order 
•r  47  i ,  for  an   administration   order  may  apply  to  the  o3rdet 
er  in  the  County  Town  of  the  County  (other  than  the 
iy  of  York)  where  the   deceased   person  whose  estate 
it  is  <l«-siiv<l  to  ndiuiiiister  resided  at  the  time  of  his  death;  • 
and  such  Master  may,  on  14  days'  notice  being  given  to  the 
person  or   persons   entitled   under  the  present  practice   to 
notice  of  such  an  application,  make  an  order  for  the  admin- 
ion  of,  and   proceed   to   administer   such   estate  in  the 
•  •xpriisive  arid  most  expeditious  manner. 


152 


ONTARIO    JUDICATURE    ACT,     1881. 


EuleS. 


Powers  of 
Master. 


For  form  of  judgment  under  this  order  see  Form  171  in  App.  A. 

This  Order  does  not  apply  where  administration  is  sought  on  be- 
half of  an  infant,  or  where  the  deceased  resided  in  the  County  of 
York,  or  in  any  County  in  which  there  is  no  Local  Master.  In 
such  cases,  if  an  action  be  not  pi'oper,  an  application  must  be  made 
in  Chambers  at  Toronto  under  Gen.  Order  467.  The  ordinary  ad- 
minstration  order  for  accounts  reserving  Further  Directions  and 
costs,  would  seem  to  be  the  only  order  which  the  Master  in  Cham- 
bers has  power  to  make  ;  but  probably  on  application  to  a  Judge  in 
Chambers  a  judgment  may  be  made  similar  to  that  which  a  Local 
Master  may  issue  under  this  Order.  The  Referee  in  Chambers  form- 
erly and  the  Master  in  Chambers  under  the  present  system  have 
issued  orders  according  to  Form  175.  but  that  there  is  the  power  to 
do  so  has  not  been  distinctly  decided.  Re  Arnott,  8  Pr.  R.  39,  deci- 
ded under  G.  0.  640  seems  to  negative  the  jurisdiction. 

As  to  the  parties  to  be  served,  the  cases  in  which  an  application  is 
proper,  and  other  matters  of  practice  see  notes  to  Gen.  Order  467, 
supra. 

In  proceedings  under  this  order  there  is  power  to  direct  service 
out  of  the  jurisdiction  (Re  Allan,  9  Pr.  R.,  277). 

"  639.  Such  Master  shall  have  full  power  to  deal  with 
both  the  realty  and  personalty  of  the  estate,  the  subject  of 
administration,  and  shall  dispose  of  the  costs  of  the  pro- 
ceedings, and  shall  finally  wind  up  all  matters  connected  with 
the  estate,  without  any  further  directions,  and  without  any 
separate,  interim  or  interlocutory  reports,  or  orders,  except 
where  the  special  circumstances  of  the  case  absolutely  call 
therefor  ;  and  in  so  doing  he  shall  be  guided  by  the  practice 
heretofore  had  in  the  administration  of  estates  upon  an 
application  made  in  Chambers  for  an  administration  order. 
Provided  always,  that  all  moneys  realized  from  the  estate 
shall  at  once  be  paid  into  Court,  and  that  no  moneys  shall 
be  distributed  or  paid  out  for  costs  or  otherwise,  without  an 
order  of  the  Judge  in  Chambers  or  the  Court,  and  on  the 
application  for  such  order,  the  Judge  may  review,  amend, 
or  refer  back  to  the  Master  his  report  or  order,  or  make 
such  other  order  as  he  deems  proper. 

This  Order  does  away  with  the  hearing  on  Further  Directions 
necessary  where  an  order  is  made  under  Order  467.  The  Master, 
therefore,  besides  making  the  preliminary  inquiries  contained  in  the 
usual  order  under  Order  467,  should  also  deal  with  the  matters  for- 
merly dealt  with  by  the  Court  on  Further  Directions  (except  the 
distribution  of  the  estate).  He  should  direct  balances  to  be  paid 
into  Court  by  the  accounting  parties  ;  get  in  outstanding  assets  ; 
sell  such  poi'tions  of  the  real  estate  as  may  be  necessary  for  the 
purpose  of  paying  debts  and  legacies  ;  settle  conveyances  to  pur- 
chasers ;  ascertain  incumbrancers  and  creditors,  and  the  amount 
of  their  claims  ;  fix  and  state  the  compensation  to  be  allowed  execu- 
tors ;  amount  payable  in  lieu  of  dower  in  lands  sold  ;  amounts  pay- 
able to  beneficiaries  ;  apportion  among  the  parties  the  commission 
in  lieu  of  costs  allowed  by  General  Order  643,  and  tax  their  disburse- 
ments. He  should  also  adjudicate  on  questions  of  costs  such  as 
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would  otherwise  arise  oil  Further  Directions.  Thus,  if  he  should 
consider  that  any  of  the  parties  are  not  entitled  to  costs  out  of  the 
estate,  or  should  bear  the  whole  or  any  portion  of  the  costs  he  should 
so  determine.  The  commission  under  G.  O.  043  is  only  allowed  to 
parties  entitled  to  costs  out  of  the  estate  according  to  established 
principles. 

Though  only  one  report  should  if  possible  be  made,  an  interlocutory 
report  on  sale  may  be  made  where  the  administration  is  likely  to 
take  much  time,  so  as  not  to  delay  a  purchaser  in  obtaining  his 

conveyance. 

The  Master  may,  under  the  administration  order,  investigate 
questions  of  wilful  default  and  misconduct  arising  on  the  accounts 
(Sulliran  v.  Harhj,  9  Pr.  R.,  500). 

Special  matters,  which  may  be  reported  by  the  Master,  under  an 
order  obtained  under  Order  467,  should  be  stated,  such  as  timber  cut 
by  and  chargeable  against  a  party  (Stewart  v.  Fletcher,  18  Gr.  21), 
amounts  expended  by  executors  for  the  maintenance  and  education 
of  infants  (Stewart  v.  Fletcher,  16  Gr.  235). 

An  order  under  this  Order  and  Order  640  for  partition  of  realty 
are  sometimes  combined,  e.  //.  when  after  payment  of  debts,  or 
debts  and  legacies,  there  is  still  a  residue  of  realty  which  it  is  desired 
to  distribute.  The  Master,  acting  under  Order  638  alone,  could  not 
deal  with  such  residue  but  could  sell  only  so  much  realty  as  might 
be  required  for  payment  of  costs  and  debts,  and  legacies  if  chargeable 
on  realty. 

Partition. 

"640.  Any  adult  person,  who  has  heretofore  been  Chy.  Order 
entitled  to  a  decree  or  order  for  the  partition  of  an  estate,  forpartition. 
nmy.  on  serving  one  or  more  of  the  persons  entitled  to  a 
fthare  of  the  estate  of  which  partition  is  sought,  with  a 
fourteen  days'  notice  of  motion,  apply  to  the  presiding  Judge 
in  <  Chambers,  or  to  the  Master  in  the  County  (other  than  the 
County  of  York i  wherein  the  land  sought  to  be  affected  by 
the  proceeding  lies,  for  an  order  for  the  partition  or  sale  of 
the  premises  in  question  :  whereupon  such  Judge  or  Master 
nmy  make  such  order  for  partition  or  sale,  or  such  other 
order  as  may  be  proper,  and  the  Master  shall  thereupon 
ed  in  the  least  expensive  and  most  expeditious  man- 
ner, according  to  the  practice  now  in  force,  for  the  partition 
or  sale  of:'  the  premise*-,  the  ascertainment  of  the  rights 
of  the  various  persons  interested,  the  adding  parties,  the 
taxation  and  payment  of  costs,  and  otherwise.  Provided 
always,  that  where  an  infant  is  interested  in  the  estate,  no 

•r  shall  be  made  for  partition,  or  sale,  until  such  infant  ' 
is  represented  by  its  guardian  a1 1  litem  ;  and  provided  also 
thar  all  moneys  realized  from  the  estate  shall  at  once  be 
paid  into  Court,  and  that  no  moneys  shall  be  distributed  or 
paid  out  for  costs  or  otherwise,  without  an  order  of  the 
•Judge  in  Chambers  or  the  Court  ;  and  on  the  application 
for  sucli  order,  the  Judge  may  i-eview,  amend,  or  refer  back 
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Bale  3.      to  the  Master  his  report  or  order,  or  make  such  other  order 
Partition.     a«  he  deems  proper. 

This  Order  only  authorizes  an  application  by  an  adult,  and  doeg 
not  apply  where  the  lands  are  in  the  County  of  York  or  a  County 
in  which  there  is  no  Local  Master. 

The  Master  in  Chambers  has  no  jurisdiction  under  this  Order  (see 
ReArnott,  8  Pr.  R.  39). 

Proceedings  on  behalf  of  an  infant  under  this  order  are  irregular 
(Broivn  v.  Brown,  9  Pr.  R.,  245)  ;  an  action  must  in  such  case  be 
brought  (see  Re  Hard-man,  Bagne.ll  v.  Bullen,  16  Ch.  D.,  360  ;  Wnite 
v.  Bingley,  30  W.  R.,  698).  The  correction  of  the  report  of  Brown 
v.  Brown,  (supra),  given  2  C.  L.  T.,  329,  to  the  effect  that  the  pro- 
ceedings were  commenced  by  writ  and  were  held  irregular,  does  not 
seem  to  have  been  quite  full  enough.  The  proceedings  were  regu- 
larly enough  commenced  by  writ  but  a  judgment  was  then  issued 
under  this  Order  in  the  action,  by  the  Local  Master,  to  make  which 
was  held  to  be  beyond  his  powers. 

By  analogy  to  proceedings  for  administration,  and  under  the  Par- 
tition Act  (K.  S.  p.,  c.  101,  s.  6),  an  application  should  not,  with- 
out special  reason,  be  made  until  after  six  months  from  the  death 
(Grant  v.  Grant,  9  Pr.  R.,  211  ;  18  C.  L.  J.,  99) 

Upon  special  circumstances  being  shown  in  favour  of  the  refer- 
ence being  to  a  Master  other  than  the  Master  of  the  County  in 
which  the  lands  lie,  the  order  may  so  provide.  In  such  case  the 
application  should  be  made  to  a  Judge  in  Chambers  (Rt  Arnott,  8 
Pr.  R.,  39). 

The  jurisdiction  under  this  Order  is  only  intended  to  be  exercised 
in  simple  cases.  Where  questions  of  title  or  the  like  are  raised,  an 
action  must  be  brought  (Macdonndl  v.  McGillies,  8  Pr.  R.  339  ;  see 
Bennetto  v.  Bennetto,  6  Pr.  R.  145).  Thus  where  one  of  the  alleged 
joint  owners  claims  title  by  virtue  of  the  Statute  of  Limitations  (Re 
McMillan,  8  Pr.  R.  546),  or  a  stranger  in  possession  claims  title  to 
the  lands  (  Young  v.  Wright,  8  Pr.  R.  198),  no  relief  will  be  given  under 
this  Order.  Where  the  applicant  knew  when  moving  that  the 
defendant  was  in  possession  claiming  title  to  the  exclusion  of  the 
co-heirs,  the  plaintiff  was  ordered  to  pay  the  costs  of  the  matter 
(Hopkins  v.  Hopkins,  9  Pr.  R.  71). 

A  tenant  for  life  may  have  partition  (Lalor  v.  Lalor,  9  Pr.  R. 
455).  As  to  whether  a  dowress  is  entitled,  see  ib.  and  Rody  v.  Rody, 
1  C.  L.  T.  546. 

Partition  of  lands  not  patented  was  refused  (Abell  v.  Wtir,  24 
Gr.  464). 

A  person  against  whom  an  account  is  desired  should  be  served 
with  notice  of  the  application  (see  Hopper  v.  Harrison,  28  Gr.  22. 

Persons  interested,  but  not  served  with  notice  of  the  motion, 
should  be  served  with  the  judgment  or  order  under  Gen.  Order  244. 

As  to  determining  whether  partition  or  sale  should  be  directed 
see  Blasdell  v.  Baldwin,  3  Out.  App.  6  ;  Steven  v.  Hunter,  14  Gr. 
541  ;  Wood  v.  Wood,  16  Gr.  471. 

A  motion  for  distribution  is  made  before  a  Judge  in  Chambers  on 
a  Monday  after  the  report  has  become  confirmed  ;  and  questions 
arising  on  the  report  may  be  then  reviewed  without  an  appeal,  such 
as  amount  to  be  allowed  in  lieu  of  dower  and  the  apportionment  of 
the  commission  (see  Dodge  v.  Clapp,  8  Pr.  R.  388). 
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"641.   When,  after  an  order  has  been  made  under  Order    Rule  3. 
tO,  lands  are  discovered  in  another  County,  an  application  chy.  Order 
ay  be  made  to  a  Judge   in   Chambers  for  the  partition  or  f^ js  Where 
,le  of  such   lands   under   the   order   formerly   made,  and,  several 
here  two  or  more   orders  have  been   made  by  Masters  in 
iffVrent  Counties,  an  application  may  be  made  in  Chambers 
•r  an  order  as  to  the  conduct  of  the  future  proceedings. 

This  Order  was  held  to  apply  where  lands  in  another  County  were 
nown  at  the  time  of  the  application  under  Order  640,  and  the  costs 
(  the  motion  were  allowed  over  and  above  the  commission  under 
nler  042  (Clark  v.  Clark,  8  Pr.  R,  156). 

Teale  v.  Teale,  W.  N.  1882,  83,  as  to  consolidation  of  partition 
jtions.  An  application  to  consolidate  two  or  more  suits  brought  in 
ifferent  Counties  is  under  this  Order  to  be  made  to  a  Judge  in 
'hambers  at  Toronto  ;  but  where  two  or  more  applications  are  made 

the  same  Local  Master  he  has  jurisdiction  to  make  such  order  to 
ffect  their  consolidation  as  may  be  proper  (Lambier  v.  Lambier,  9 
'r.  R.  422).  See  note  to  G.  O.  638. 

•  1'2.   There  sball  be  an  appeal  to  the  presiding  Judge  in  chy.  Order 

£;     .        ,1?  642.   Appe&r 

hambers — on  any  day  that  he  may  sit  in  Chambers — froniMaster. 
..gainst  any  decree,  order,  report,  ruling  or  other  determina- 
ion  of  any  Master;  the  notice  of  such  appeal  shall  be  a 
-.even  days'  notice,  and  shall  set  out  the  grounds  of  objection, 
tnd  the  appeal  shall  be  set  down  for  argument  not  later 
turn  the  Saturday  preceding  the  day  011  which  it  is  to  be 
ironed,  and  shall  be  brought  on  for  argument  within  a 
nonth — not  including  vacation  —of  the  making  of  such 
lecree,  order,  report,  ruling  or  determination,  or  within  such 
urther  time  as  a  Judge  may  think  proper,  and  the  presiding 
fudu'e  may  then  hear,  or  adjourn  into  Court,  or  otherwise 
ilispose  of  such  matters  on  such  terms  as  he  thinks  proper. 

This  order  does  not  apply  to  appeals  from  Local  Masters  acting 
under  Mule  422  ;  Rule  427  being  applicable  to  such  cases  (Re  Allan, 
'.'  IV  R.,  277).  It  applies  to  an  appeal  from  a  taxation  by  a  Local 
•Master  at  the  instance  of  clients  of  their  solicitors'  bills  of  costs 

ange  ttnnk  v.  Newell,  9  Pr.  R.,  528  ;  see  notes  to  Rule  439). 
A  report  requiring  confirmation   does  not  become  absolute   until 
•nth  has  expired,  nor  until  fourteen  days  from  the  filing  under 
•r.lcr  252  (lt(   Eaton,  Bycrx  v.    Woodbtirn,  8  Pr.  R    289;  see 
. .  A/i'lcrxo/t,  ib.,  387),  and  it  must  be  filed  before  it  is  appealed 
7<7//r.s  v.   //tii/rx,  8  Pr.   II.,  546). 
Where  there  is  any  further  order  to  be  made   by  the  Court  on  a 

•  it  must  be  confirmed  before  the  further  order  is  applied  for  ; 
but  where   no   further  order  is  necessary   to   enable   process  to  be 
taken  out  to  enforce  a  report,   it  may  be  acted   on   as   soon  as  filed 

the  adverse  party  in  due  time  obtains  some  order  to  control 
: -end  it.  (Lewis  v.  Talbot  Street  Grace  I  Road,  10  Pr.  R.,  12  ; 
/'•//  v.  Anderson,  supra). 

A  certificate  of  a  Master   that   no   accounts  have  been   filed   re- 
no  confirmation.     A   certificate   that  he   has  disallowed  ac- 
counts as  not  complying  with  his  order,  and  as  not   being  sufficient 
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Eule  3.  in  substance  and  form,  must  be  confirmed  before  proceedings  can  b 
taken  upon  it  to  enforce  compliance  with  the  order  (Foster  \ 
Morden,  1  C.  L.  T.,  658). 

"  Vacation  "  in  this  order  means  Christinas  vacation  as  well  a 
Long  vacation  (Blake  v.  Buildimj  and  Loan  Ass.,  20  0.  L.  J.,  34 
4  C.  L.  T.  88). 

In  the  Chancery  Division  a  Judge  sits  in  Chambers  on  each  MOD 
day.  In  the  other  Divisions  the  Judge  sits  on  Tuesday  and  Frida 
in  each  week.  A  notice  of  appeal  served  on  Monday  for  the  follow 
ing  Monday  is  in  time  (  Webster  v.  Leys,  3  C.  L.  T.,  504). 

Neglect  to  set  an  appeal  down  through  forgetfulness  of  the  aj 
pellant's  solicitor's  clerk  was  held  not  sufficient  reason  for  extend 
ing  the  time  for  appealing  against  an  order  refusing  to  dismiss  a 
action  for  want  of  prosecution  (Diinnard  v.  McLeod,  8  Pr.  R.,  343 
Ignorance  of  practice  has  been  held  not  a  sufficient  ground  (Blai 
lock  v.  AfcFarlane,  15  C.  L.  J.,  137),  though  an  exception  has  some 
times  been  made  (see  Dat/cr  v.  Robertson,  9  Pr.  R.,  78,  188  ;  >V/Vr< 
wright  v.  Ley*,  9  Pr.  R.,  '200;  Lewi*  v.  Talbot  Street  Gravel  Roa 
Co.,  10  Pr.  R.,  14). 

Where  it  is  necessary  to  obtain  leave  to  appeal  it  must  be  applie 
for  by  motion  on  notice  (see  Lowson  v.  Can.  Farmrr*  /»,s.  Co.,  9  Pi 
R.  188  ;  18  C.  L.  J.,  55  ;  Cade  v.  Newhall.,  \  Chy.  Ch.  200  ;  H<nni 
ton  v.  Tweed,  9  Pr.  R.,  448). 

For  the  principles  on  which  the  Courts  act  in  extending  time  fc 
appealing  see  notes  to  Rule  427  and  Appeal  Order,  2. 

Chy.  Order  "  643.  In  all  suits  hereafter  instituted  for  administration 
of3such°S  S  or  partition,  or  administration  and  partition,  unless  othei 
suits.  wise  ordered  by  the  Court  or  a  Judge,  instead  of  the  cost 

being  allowed  according  to  the  tariff  now  in  force,  each  pei 
son  properly  represented  by  a  solicitor,  and  entitled  to  cost 
out  of  the  estate  other  than  creditors  not  parties  to  th 
suit — shall  be  entitled  to  his  actual  disbursements  in  th 
suit,  not  including  Counsel  fees,  and  there  shall  be  allowe' 
for  the  other  costs  of  the  suit  payable  out  of  the  estate,  ; 
commission  on  the  amount  realized,  or  on  the  value  of  th 
property  partitioned,  in  the  suit,  which  commission  shall  b 
apportioned  amongst  the  persons  entitled  to  costs,  as  th 
Judge  or  Master  thinks  proper.  Such  commission  shall  b 
as  follows  : 

On  sums  not  exceeding  f  500 20  per  cent. 

For  every  additional         100  up  to  $1,500 5 

For  every  additional         100  up  to   4,000 3 

For  every  additional      1,000  up  to  10,000 2J       " 

For  every  additional      1,000 1 

and  such  remuneration  shall  be  in  lieu  of  all  fees,  whethe 
between  "party  and  party,"  "as  between  solicitor  and  client, 
or  "  between  solicitor  and  client." 

This  comm  ssion  includes  fees  to  counsel  and  the  costs  of  tlu1  m< 
tion  for  distribution  (Re  F/eury,  9  Pr.  R.  87).  It  stands  in  lieu  of  a 
costs  payable  out  of  the  estate  but  not  costs  payable  by  one  party  1 
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mother.      Parties  win nu  the  Master  finds  not  entitled  to  costs  out  of     B,uie  3 
•.tte  should  not  receive  a  share  of  the  commission  ;  and  if  "any 
-  should  !>,>  found  liable  to  pay  the  whole  of  the  costs  it  would 
that   ii"  iMttimission  should  be  allotted  unless  in  case  of  the 

failure  of  such  parties  to  pay,  the  other  parties  would  be  entitled  to 
.1  of  the  estate. 

Only   those   who    are  strictly   parties,    properly     represented  by 

>rs,  and  entitled  to  costs  out  of  the  estate  share  in  the  commis- 

•rved  with  the  judgment  are  not  such  parties  (see 

'-''/,  1:2  (ir.   441),  and  iiicumbraiicers,  and   creditors 

i  such  parties. 

Members  of  the  same  class  will  not  be  properly   represented  by 
re  solicitors  (Our/nun  v.  (r'orhai/t,  17  Gr.  386). 

The  commission  should  be  divided   into  fractional  parts,  and  the  Apportion- 
parts  allotted  to  the  solicitors  in  proportion  to  the  work  done,  and  "ient  of 

-ibility  imposed  upon  them  (Dodge  v.  Clapp,  8  Pr.  R.  388). 

ion  to  the  apportionment  maybe  raised  on  a  motion  for  distribu- 
tion without  previous  notice  of  appeal  (ih).  Where  the  question  can- 

iveniently  be  disposed  of  in  Chambers  the  practice  has  arisen 

rring  the  question  to  the  Master  in  Ordinary,  for  revision  and 
report. 

disbursements  should   be   revised  by  the  Taxing   officer  as 
foniit-rly  before  being  inserted  in  the  report  (seeCampbellv.  Camp- 
S  Pr.   Li.   159). 

Tlu-  plaintiff's  solicitor  having  the  greatest  part  of  the  work,  will 
the  greatest  share  of  the  commission  ;  but  the  sum  allotted 
guardian  of  infants,  should  not  be  measured  by  the  work  done 
in  the  Master's  office  alone,  as  he  has  to  obtain  information  without 
;its"  assistance,  and  decide  what  is  the  best  course  for  the  fur- 
therance of  their  interests  (Cameron  v.  Leroux,  9  Pr.  R.  304). 

re  property  sold  in  the  proceedings  is  subject  to  a  mortgage 

i mount  realized"  is  the  balance  over  and  above  the  mortgage  ; 

the  actual  value  of  the  interest  of  the  deceased  in  the  pro- 

Re  McColl,  8   Pr.  R.  480) ;  but  the  gross  amount  accounted 

an  accounting  party  is  the  basis  for  calculation  of  the  commis- 

."t   the    net  amount  found  in  his   hands  on    the  taking  of  the 

ba  (It,-  /Jrotvn,  19  C.  L   J.  367  ;  3  C.  L.  T.  595). 

matter  in  which  administration  and  partition  are  combined  it 
is  not  proper  to  compute  the  commission  separately  on  the  realty 
and  personalty.  The  realty  and  personalty  should  be  added  together 

umissioii  computed  thereon  as  on  one  sum  realized  (Re  Woods, 
Whiitrick  v.  Wund*,  4  C.  L.  T.  134). 

not  the  duty  of  the  solicitors  who  have  the  conduct  of  the 
lings  to  take   out  cheques  for  legatees,  and  the  commission 

illuwt-d  them  does  not  cover  such  services  (Armitaqe  v.  Armitaqe, 

3  C.  L   T.  172). 

i-jent  of  a  solicitor  who  receives  a  commission  in  lieu  of  costs 
is  liable  to  have  his  bill  taxed  (Re  Idington,  8  Pr.  R.  566). 

Order  applies  to  all  administration  proceedings,  whether  by 

<>r  under  Orders  467  and  638  ;  but  under  the  power  to  other- 

rder,  the  costs  of  an  action  for  the  construction  of  a  will  and 

administration  up  to  decree  were  allowed  over  and  above  the  com- 

.  (I-iud;/  v.  Rody,  2  C.  L.  T.  86). 
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Jlules  3,  4        "  644.   When  two  or  more  suits  are  instituted  for  ac 
Chy.  order  istration,  or  partition,  or  sale,  the  Judge  may,  in  his  d 
tion,  disallow  all,  or  any,  of  the  costs   of  any  suit  or 
which    in    his    opinion     has    or     have    been    unnecess 
prosecuted. 

"  645."  Printed  in  note  to  Rule  78,  p.  213. 
"  646."  Printed  in  note  to  Rule  78,  p.  213. 
;i  647."  Printed  in  note  to  Rule  78,  p.  214. 
"  648."  Printed  in  note  to  Rule  78,  p.  214. 

Chy.  Order        "  ,641).   Every  decree  or  order  hereafter  made  by  the  C 

•*49-  whether  the  service  of  the  bill  or  other  proceedings  o: 

defendant  has   been  personal,  by  publication,  or  other 

shall  be  absolute  in  the  first  instance,  unless  the  Court 

otherwise  order. 

Chy.  Order  "  650.  The  Local  Masters  and  Deputy-Registrars 
enter  in  a  book  or  books,  kept  for  that  purpose,  all  dei 
or  orders,  made  by  them,  and  they  shall,  on  the  concl 
of  every  suit,  or  matter,  annex  together  all  the  plea 
and  papers,  filed  with  them  in  such  suit,  or  matter 
transmit  the  same  to  the  Clerk  of  Records  and  Writs, 
shall  duly  enter  and  file  the  same." 

4 

other  4.  All  other  proceedings  in  and  applications  t( 

's-  High  Court  may,  subject  to  these  Rules,  be  taken 
made  in  the  same  manner  as  they  would  have 
taken  and  made  in  any  Court  in  which  any  procee 
or  application  of  the  like  kind  could  have  been  t 
or  made  if  the  Act  had  not  been  passed.  [In  a 
defendant  is  let  in  to  defend,  under  the  I  ith  secti< 
the  Revised  Statute  respecting  Absconding  Deb 
the  actions  shall  proceed  as  in  ordinary  cases  u 
the  Act,  subject  to  the  provisions  in  other  respec 
the  said  Revised  Statute.]  (Comp.  R.  Sup.  C.  i 
Order  I,  R.  3  ;  R.  S.  O.  c.  68.) 

The  lir'st  clause  of  this   Rule  corresponds  with  the  English 
Proceedings  commenced  in  Chancery  by  petition  (see  If 
Trusts,  10  Ch.  D.  29)  and  proceedings  relating  to  arbitrations 
9  and  10,  Will.  III.  c.  15  (Re  Philips  &  Gill,  I  Q.  B.  1).  7N 
motions  to  quash  by-laws  under  the  Municipal  Act  (Turner  v. 
nor,  Osier,  J.  6th  June,  1882,)  are  not  affected  by  these  Rules  an 
therefore  be  brought  as  formerly.     The  practice  of  Mr.  Justio 
has  been,  as  stated  in  Turner  v.  O'Connor,  to  hear  motions  to 
by-laws  brought  on,  either  by  rule  nisi,  returnable  four  day 
service,  or  by  two  clear  days  notice  of  motion  under  Rule  407 
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The  practice  and  pleadings  in  replevin  have  been  held  to  be  within  Rules  4,  5- 
the    exception    made   by   this   Rule  (Campan   v.    Lucas,   9  Pr.   R. 
14*2),  and  a  statement  of  claim  filed  in  such  an  action  was  therefore 
le  and  the  plaintiff  allowed  to  declare  according  to  the  old 
practice. 

The  words  "subject  to  these  Rules"  have  the  effect  of  applying 
to  all  cases  the  practice  under  the  Judicature  Act  in  matters  of 
ordinary  procedure  e.y.  length  of  notice  of  trial  in  a  replevin  action, 
will  be  10  days  as  in  actions  commenced  by  writ  of  summons  (  Wallace 
v.  Cowan,  9  Pr.  R.  144).  Motions  will  be  made  and  judgments 
signed  under  the  new  practice  in  all  cases  (Campan  v.  Lucas,  9  Pr. 
R.  143). 

See  further  notes  to  Rule  5  and  sec.  52  of  the  Act. 

Where  in  an  action  against  an  absconding  debtor  a  writ  of  attach- 
ment had  issued  and  by  consent  a  solicitor  entered  a  common 
appearance  for  defendant,  Held,  the  defendant  having  been  let  in  to 
defend  within  sec.  1 1  of  the  Absconding  Debtors'  Act,  the  plaintiff 
might  under  this  Rule  plead  as  in  an  ordinary  action  (Fenwick  v. 
Baker,  3  C.  L.  T.  42). 


O  K  D  E  R  IT. 

WRIT  OF  SUMMONS  AND  PROCEDURE,  &c. 

i.  Every  action  in  the  High  Court  shall  be  com- Writ- 
menced  by  a  writ  of  summons,  which  shall  be  indorsed 
with  a  statement  of  the  nature  of  the  claim  made,  or 
of  the  relief  or  remedy  required  in  the  action,  and 
specifying  the  Division  of  the  High  Court  to  which 
the  action  is  assigned.  (Comp.  R.  Sup.  C.  1875,  Order 
2,  R.  i  ;  R.  Sup.  C.  1875,  Schedule  A  ;  R.  S.  O.  c.  50, 
ss.  3,  29  et  seq. ;  c.  67,  s.  8  et  scq.  ;  c.  137.) 

Corresponds  substantially  with  the  English  Rule. 

In  case  a  mandamus,  or  an  injunction,  or  a  receiver  is  claimed, 
the  plaintiff  ought  to  endorse  his  writ  accordingly,  though,  if  the 
necessity  for  such  relief  arises  incidentally  in  the  course  of  the 
action,  the  Court  has  power  to  give  the  relief  even  if  a  claim  for  it 
>t  indorsed  on  the  notice.  (See  Colebourne  v.  Colebourne,  1 
Ch.  D.  690;  Norton  v.  Gover,  W.  N.,  1877,  206).  By  Rule  11,  a 
defective  indorsement  may  be  amended.  A  general  power  of  amend- 
ing proceedings  is  given  by  Rule  474. 

In  an  action  for  administration,  the  writ  should  show  that  such  is 
the  nature  of  the  action,  by  being  entitled  "in  the  matter  of  the 
estite  of"  (Re  J»n<>*,.K<ir<>,  v.  Cox,  24  W.  R.,  317). 

All  actions  at  law  formerly  commenced  by  writ,  and  all  suits  for- 
merly commenced  by  bill  or  information,  are  now  instituted  by  an 
"action"  (Rule  1).  By  the  present  Rules  such  actions  are  to  be 
commenced  by  writ  of  summons. 

In  Ilobfirtxon  v.  Coulton,  9  Pr.  R.  16,  Osier,  J.,  expressed  the  opin- 
ion that  actions  formerly  commenced  by  writ  of  capias  must  now  be 
commenced  by  writ  of  summons.  This  view  was  not  concurred  in 
by  Cameron,  J.,  in  Vetter  v.  Cowan,  46  U.  C.  Q.  B.,  435,  441,  but 
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fiules  5-7.  ne  determination  of  the  point  Avas  not  necessary  in  either  case 
t  seems  likely  that  under  this  Rule  a  writ  of  summons  must  I 
employed  to  commence  an  action  ;  but  it  is  clear  that  a  writ  ( 
capias  may  be  issued  as  formerly,  either  before  ( Vetter  v.  Cowar 
.supra)  or  after  (Robertson  v.  Coulton,  snpra),  action  brought,  as 
proceeding  ancillary  to  an  action,  and  not  abolished  by  the  Juc 
Act  (see  2  C.  L.  T.,  69). 

It  has  not  yet  been  determined  how  far  R.  S.  0.,  c.  55,  is  affecte 
by  the  Jud.  Act,  or  whether  an  action  of  dower  is  now  to  be  com 
menced  by  an  ordinary  writ  of  summons .  As  that  action  was,  unde 
R,  S.  O.,  c.  55,  commenced  by  writ  of  summons,  it  would  seer 
that  this  Rule  applies  as  well  as  Rules  relating  to  pleadings  and  th 
ordinary  procedure  in  an  action  (see  note  to  Rule  66).  (See,  ho\v 
ever,  Ryan  v.  Fish,  9  Pr.  R.,  458). 

Proceedings  against  an  absconding  debtor  under  R,  S.  0.,  c.  6 
(Siiflnjrl(iml  v.  Leys,  Mr.  Daltori,  23rd  Aug  ,  1881),  and  in  replevi: 
(Lawless  v.  Radford,  9  Pr.  R.,  33  ;  Campan  v.  Lucas,  9  Pr.  I 
142)  are  instituted  as  formerly  ;  but  when  instituted  are  regulated  i 
matters  of  ordinary  procedure  by  the  Rules  under  this  Act  (se 
Wallace  v.  Cowan,  9  Pr.  R,,  144,  and  Rule  4). 


6 

Costs  of 
improper 
form. 


7 

Form  of 
Writ. 


2.  Any  costs  occasioned   by  the   use  of  any  mor 
prolix  or  other  forms  of  writs  and   of  indorsement 
thereon,  than   the  forms   hereinafter   prescribed,  shal 
be  borne  by  the  party  using  the  same,  unless  the  Cour 
shall   otherwise  direct.     (R.   Sup.  C.,    1875,  Order  < 

R.  2). 

Corresponds  with  the  English  Rule.  The  question  of  undue  prc 
lixity  will  be  enquired  into  by  the  taxing  officer  (Rule  435  post 
whether  specially  directed  or  not  (Re  Wormsley,  27  W.  R.,  36). 

Forms  of  writs  will  be  found  in  Appendix  (A). 

3.  [Where  the  service  is  to  be  made  in  Ontario]  th< 
writ  of  summons  for  the  commencement  of  an  actioi 
shall,  except  in  the  cases  in  which  any  different   forrr 
is  hereinafter  provided,  be  in  Form  No.  I  in  Appendb 
(A)  hereto,  with  such  variations  as  circumstances  ma) 
require.     (R.  Sup.  C.  1875,  Order  2,  R.  3). 

Corresponds  with  the  English  Rule,  except  the  words  in  brackets 
The  rule  applies  to  ejectment  as  well  as  other  suits.  In  equity 
suit  for  land,  under  the  Administration  of  Justice  Act  or  otherwise 
did  not  differ  from  other  suits,  but  in  the  Common  Law  Courts  th 
case  was  otherwise,  and  a  special  form  of  writ  of  ejectment,  pre 
scribed  by  s.  220  of  the  C.  L.  P.  Act  of  1856  (R.  S.  O.,  c.  51,  s.  2 
was  in  use.  The  C.  L.  P.  Act,  1856,  U.  C.,  abolished  a  previou 
cumbrous  method  of  proceeding  by  ejectment,  and  provided  a  sim 
pier  procedure  in  its  place,  but  left  the  proceedings  in  ejectmen 
different  in  many  respects  from  those  in  ordinary  actions  ;  the  wri 
was  different  :  it  gave  sixteen  days  to  appear,  instead  of,  as  in  othe 
actions,  eight  ;  and  there  were  no  pleadings.  For  the  future,  ai 
action  for  the  recovery  of  land  will,  with  few  exceptions,  proceei 
like  any  other  action.  The  writ  will  be  the  same,  the  indorsemen 
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only,  as    in   other   actions,   showing  the   nature   of  the   elaini  ;  and    Rules  7-9. 

will    lie   pleadings.      The   most  material    ditlerenci's    will   be. 
that  the  right  of  a  landlord   to   intervene   and   defend   is    pivserveu 
3  til',  1)3)  ;  and  that  a  defendant  in  possession    need   not  in  gen- 
eral plead  his  title   (IJule  144,  p 

A  writ  in  the  form  for  service  within  the  jurisdiction  will  not  be 

ile   before   service   because   defendant  is  resident  without  the 

jurisdiction,  for  the  plaintitr'  may   wait  until  he   comes  within  the 

jurisdiction  tn  serve  him.     (The HelemUa,  5\  L.  -I.  Adm.  16;  30  \V. 

H.,  616  ;  47  1,  T.,  416  :    is  C.   L.  J.,  161.) 

A   writ   for   service  on  persons   domiciled  within   was  served  on 

them  without  the  jurisdiction.      Leave  was  given  to  issue  nuuc  pro 

concurrent  writ   for  service  out   of  the  jurisdiction,  and  to 

the  copies  served  in  accordance  therewith  (M<-t-<-alfr  v.  ZM/v'.<, 

8 

4    [Where    there    is    jurisdiction     in    any    of    theJjJJ^Jte 
Superior  Courts  to  proceed  with  a.  suit   on  a  service  service  out 

r    x-x  •     -i       ,  .          r  i  of  jurisdic- 

out  ot  Ontario],  the  writ  of  summons  to  be  so  served  tiou. 

-hall  be  in  form  No.  2,  in  Appendix  (A)  hereto, 
with  such  variations  as  circumstances  may  require. 
[Where  a  defendant  is  not  a  British  subject,  and  is 
not  in  British  Dominions,  notice  of  the  writ  of 
summons  is  to  be  served  in  lieu  of  service  of  the  writ, 
and]  such  notice  shall  be  in  form  No.  3  in  the  same 
Part,  with  such  variations  as  circumstances  may  re- 
quire. (Comp.  R.  Sup.  C.  1875,  Order  2,  R.  5,  schd., 
forms  2/3  ;  R.  S.  O.,  c.  50,  ss.  48-53  ;  G.  O.  Chy.,  Nos, 
90-102  ;  Eng.  C.  L.  P.  Act  of  1852,  s.  19). 

;irst  clause  in  brackets  is  not  in  the  English  Rule,  but  does  not 
r  the  Rule.  At  (a)  the  English  Rule  has  the  words 

;'  which  notice  is  to  be  given  out  of  the  jurisdiction."  In 
te  Rule  corresponds  substantially  with  the  English 

id  clause  in  brackets  is  adopted  from  R,  S.  O.  c.  50,  s. 
1   is  not  in  th"  English  llule.       Under  section  19  of  the  C.  L. 
in  England  service  on  a  foreigner  resident  out  of  the 
juris.!  g  directed  to  be  made  in  a  similar   way,   and    that 

:,.ent  has  l»»;en  held  to  be  in  force  in  England  since  the  Judica- 
ture Act  (\\T<'*t.iiKin   v.  Aktietwlaget,  H.  M.  Xidcktirrfahrik,  I    Ex.  D. 
I  •Ifli.iujt.nn  v.  n^l.,li.it<jtim,    1    P.  D.  426)  ;    and  to  apply  to  the 
Division    equally   with  the  other  Divisions  (Re   Howard 
v.  (J<int]i/>'it(.«-,,,  lo  (Mi.  L>.  .")."»()).      As  to  the  form  of  alh'davit 
aee  Biistro*  v.  /;//.«//•»/.«,  14  Ch.  D.  849,  and  Appendix  C, 
Form  No.  . 

Where  a  writ  for  service  on  a  foreigner  out  of  the  jurisdiction  was 
i  on  him  while  within  the  jurisdiction  on  a  temporary  visit,  a 
judgment  signed  by  default  of  appearance  was  held  regular  (S/toiv  v^ 
~   I'r.    K.    i 

Q 

5.   iweiy  writ  of  summons    and   every  other  writ  Date  and 
shall  bear  date  on  the  day  on  which  the  same  is  issued,  tl'sto"nvrit 
11 
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Bules9,  10  and  shall  be  tested  in  the  name  of  the  President  of 
the  High  Court  of  Justice,  and  shall  require  the  de- 
fendant to  appear  thereto  in  ten  days  after  service,  if 
the  service  is  to  be  made  in  Ontario.  (Comp.  R.  Sup. 
C.  1875,  Order  2,  R.  8). 

Corresponds  substantially  with  the  English  Rule.  The  writ  is  in 
England  tested  in  the  name  of  the  Lord  Chancellor  ;  or,  if  the  office 
of  Lord  Chancellor  is  vacant,  in  the  name  of  the  Lord  Chief  Justice 
of  England.  In  Ontario  by  section  3,  subsection  7  of  the  Act,  the 
President  of  the  High  Court  is  "that  one  of  the  Presidents  of  the 
Queen's  Bench,  Chancery  and  Common  Pleas  Divisions,  who,  for  the 
time  being,  is  first  in  order  of  seniority." 

Every  writ  must  have  the  full  title  of  the  action,  including  the 
names  of  all  the  defendants,  but  need  only  be  directed  to  the  par- 
ticular defendant  or  defendants  intended  to  be  served  with  it. 
Where  different  times  have  to  be  mentioned  for  different  defendants 
to  appear,  the  proper  course  is  to  issue  concurrent  writs  ( Trail  I  v. 
Porter,  1  L.  R.  Ir.,  60). 

A  writ  issued  after  the  cause  of  action  accrued,  but  on  the  same 
day  is  good.  The  issue  of  the  writ  is  the  act  of  the  party  and  not 
of  the  Court,  and  the  Court  will  in  such  case  inquire  as  to  the  actual 
time,  and  not  refer  the  act  to  the  first  moment  of  the  day  (Clark  v. 
Bradlaugh,  1  Q.  B.  D.  151,  8  Q.  B.  D.  63;  see  Lord  Dorchester  v. 
Petrie,  3  Doug.  273  ;  Rob  &  Joseph  Dig.  3,750). 

The  form  of  writ  (No.  1)  notifies  the  defendant  to  appear  within 
ten  days  after  service  "inclusive  of  the  day  of  such  service"  and 
the  time  is  to  be  so  computed  (see  Cornish  v.  Mann  my  18  C.  L.  J. 
76,  143  ;  2  C.  L.  T.  105,  and  Rule  456). 

See  notes  to  Rule  10  as  to  irregularities  in  the  teste  of  writs. 

10 

Amendment      6.  The  Court  or  a  Judge  may,  at  any  stage  of  the 
of  Wnt.       proceedings,  allow  the  plaintiff  to  amend  the  writ  of 
summons,  in  such  manner  and  on  such  terms  as  may 
seem  just.     (See  R.  Sup.  C.,  Feb..  1876,  R.  6.) 

Identical  with  the  English  Rule. 

The  plaintiff  will  have  to  pay  the  costs  of  the  amendment.  An 
order  to  amend  has  been  held  to  be  necessary,  even  though  the  writ 
has  not  been  served  (per  Lush,  J.,  Anon,  60  L.  T.  Jour.  32  ;  1  Char. 
Ch.  Ca.  34),  and  this  decision  has  been  followed  by  Mr.  Dalton  in 
Chambers  (see  Globe,  6th  Oct.,  1881,  and  form  75  in  App. );  see 
contra  under  the  former  practice  Worthington  v.  Boulton,  6  Pr.  R. 
68. 

When  a  statement  of  claim  has  been  delivered  an  amendment  of 
the  indorsement  on  the  writ  seems  to  be  unnecessary  (Large  v.  Lory?, 
W.  N.  1877,  98  ;  Johnson  v.  Palmer,  4  C.  P.  D.  262  ;  but  see  Cony- 
beare  v.  Lewis,  W.  N.  1881,  31  ;  44  L.  T.  242  ;  29  W.  R.  391  ;  see 
also  Re  Jones,  Eyre  v.  Cox,  24  W.  R.  317).  An  action  may,  by 
amendment  of  the  writ  and  statement  of  claim,  be  turned  into  an 
action  without  prejudice  to  a  pending  motion  in  the  action,  the  neces- 
sary sanction  of  the  Attorney -General  being  obtained  (Caldt 
Pagham  Harbour  Reclamation  Company,  2  Ch.  D.  221). 
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Further  provision  for  the  amendment  of  the  indorsement  on  the  Rules  10,  11 
writ  is  made  by  Rule  11.     When  a  writ  has  been  amended  so  as  to 
introduce  a  new  claim  it  must  be   M-rved  in  the  same  way  as  the 
peia,  4  1'.  D.  188). 

Irregularities  may  be  amended  either  on  motion  by  the  plaintiff, 
or  leave  to  amend  may  be  granted  where  the  defendant  moves  to  set 
aside  the  writ.  The  following  irregularities  have  been  allowed  to  be 
amended  :  —A  writ  signed  by  a  Process  Clerk  issued  after  the  appoint- 
ment of  his  successor  (Sfi-n-n.-nm  v.  Williams,  7  Pr.  R.  358);  a  writ 
:  without  the  signature  of  the  Process  Clerk  (Labadie  v.  Darling, 
7  1'r.  R.  355)  ;  a  writ  tested  in  the  name  of  a  retired  Chief  Justice 
after  the  appointment  of  his  successor  had  been  gazetted,  but  before 
he  had  taken  the  oath  (Nelson  v.  Roy,  3  Pr.  R.  226)  ;  a  writ  tested 
in  the  name  of  a  Lord  Chancellor  after  his  resignation  and  the 
appointment  of  his  successor  (Pleaaants  v.  East  Dereham,  &c.,  47  L. 

T.  439);  a  mistake  in  the  date  in  the  teste,  as  "eighty "  for 

"eighty-two"  (  HV.S-.S-/W  v.  Stalker,  47  L.  T.  444).  But  the  absence 
from  the  Province  of  the  Judge  in  whose  name  writs  are  tested  does 
not  render  it  improper  to  tfste  a  writ  in  his  name  (Brett  v.  Smith, 
1  Pr.  R.  30Mi. 


ORDER  III. 

INDORSEMENTS  OF  CLAIM,  <£c. 

i.   In  the  indorsement  required  by  Order  2,  Rule  i,  Precise 
it  shall  not  be  essential  to  set  forth  the  precise  ground  not  essential 
of  complaint,  or  the  precise  remedy  or  relief  to  which 
the  plaintiff  considers  himself  entitled.     The  plaintiff  Amendment 
may   by   leave  of  the    Court    or    Judge   amend  such 
indorsement  so  as  to  extend  it  to  any  other  cause  of 
action  or  any  additional  remedy  or  relief.     (R.  Sup. 
C.  1875,  Order  3,  R.  2). 

Identical  with  the  English  Rule.     The  object  of  the  indorsement 

sentify  the  claim  to  which  the  action  relates  ;  one  advantage 

of  this  being  to  facilitate   a   settlement    without  the  action  going 

further.       In  some   cases  the   indorsement    will  take  the  place  of 

pleading  (see  Rules  75,  159,  &c). 

Order  3,  Rule  1,  in  the  English  Schedule  requires  that  an  indorse- 

•  f  claim  shall  be  made  on  every  writ  of  summons  before  it  is 

That  Rule  has  not  been  adopted  in  the  Ontario  Schedule  ; 

but   the  25th   Rule,  p»*t,   provides,  that  the  plaintiff  may  (and  he  in 

1  should)  l<-ave  with  the  officer  who  issues  the  writ  a  copy  of 

the  writ  with  all  the  indorsements, 

Through  the  plaintiff's  precise  ground  of  complaint,  or  the  precise 
r.-iiH-.iy  or  n-lirf  claimed,  need  not  be  set  forth  under  this  Rule,  still' 
a  i-laini  for  an  injunction  or  receiver  should  be  indorsed  where  the 
either  is  a  substantial  object  of  the  action  (see  not 

"HU'iH'  \.  ('tili'hnnriH',  there  cited).    As  to  amendment 
of  the  indorsement  on  the  writ,  see  notes  to  Rule  10. 

Wherea  plaintiff  seeks  to  enforce  a  claim  against  the  separate 

>f  a  married  woman  the  writ  should  be  endorsed  with  a  claim 

or  that  relief.      Where  the  husband  is  sued  as  trustee  of  separate 
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Kules  11-13  estate  of  his  wife  as  well  as  in  his  personal  capacity,  the  claim  against 
him  as  such  trustee  should  be  made  expressly  in  the  indorsement 
(Dixon  v.  Douyan,  8  L,  R.  I.r.  211). 

Where  the  plaintiff  desires  to  register  a  certificate  of  Us  ptndens 
the  indorsement  on  the  writ  of  summons  should  contain  a  short 
description  of  the  property,  sufficient  to  identify  it  for  the  purpose 
of  registration  (see  note  to  Form  No.  9).  Where  the  writ  is  issued  by 
the  Process  Clerk,  the  Registrar  of  the  Hi  vision,  and  in  other  cases, 
the  officer  who  issues  the  writ  will  issue  the  certificate  of  Us  peii</<-n*, 
in  the  manner  provided  in  R.  8.  O  c.  Ill,  s.  49,  and  R.  S.  O.  c.  40, 
ss.  89  and  90.  Where  a  /<,s  /><-nd<-nK  is  required,  the  plaintiff  should  be 
more  precise  than  in  ordinary  cases  and  should  by  the  indorsement 
define  generally  the  grounds  of  his  claim  to  an  interest  in  the  land, 
(Skeppard  \  Kennedy,  20  C.  L.  J.  118). 

Where  the  title  to  land  is  not  in  question  in  the  action,  c.  g. 
in  an  alimony  suit  (  White  v.  White,  Q  Pr.  R.  2(18 )  it  is  improper  to 
issue  a  //.s-  peii</>  />*  ;  and  if  this  appears  from  the  indorsement  on  the 
writ,  the  registration  may  be  vacated  on  motion  before  the  Master 
in  Chambers  .(.S'A '////( n-/  v.  Kenned//,  xnpra}.  If  the  suit  ostensibly 
biings  the  title  to  land  in  question,  but  is  an  illusory  suit  brought  in 
order  to  register  a  //'x  pemlcnH.  the  action  may  be  dismissed  on  an 
admission  by  the  plaintiff,  as  to  the  real  nature  of  the  suit  ;  but 
otherwise  it  must  be  disposed  of  in  the  regular  way.  If  there  is  not 
such  an  admission  but  affidavits  clearly  shew  the  nature  of  the  suit, 
the  Master  may  refer  the  matter  to  a  Judge  and  an  order  may  be 
made  by  a  Judge  directing  a  speedy  trial  (see  J<i/iitx<m  v.  J^itinj,  7 
Pr.  R.  404,  X/ieppard  v.  Kennef/t/,  x/i/>ra). 

A  plaintiff  may  not  register  a  //'.s-  penden*  merely  to  prevent  a  de- 
fendant from  alienating  land  which  would  be  liable  to  satisfy  the 
judgment,  if  the  plaintiff'  should  succeed  in  the  action.  An  action 
for  that  purpose  will  not  lie,  and  the  registration  of  a  certificate  of 
//.s-  )  wild?  n$  may  be  vacated  on  motion  (  Wtttloli,  v.  liroim,  Referee 
in  Chambers,  5  June,  1878),  and  need  not  be  referred  by  the  Master 
in  Chambers  to  a  Judge  (Sheppard  v.  Kennedy,  Hup.).  (See  Hep- 
burn v.  Patton,  26  Gr.  597 ;  Robinson  v.  Pickering,  50  L.  J.  Chy.  .~>27.) 

12  2.  The  indorsement  of  claim  may  be  to  the  effect 
indorsement  of  such  of  the  forms  in  Part  II.  of  Appendix  (A.)  hereto 

as  shall  be  applicable  to  the  case,  or  if  none  be  found 
applicable  then  of  such  other  similarly  concise  form 
as  the  nature  of  the  case  may  require.  (R.  Sup.  C. 
1875,  Order  3,  R.  3.) 

Identical  with  the  English  Rule. 

13  3.  -If  the  plaintiff  sues  in  a  representative  capacity, 
in  or  if  the  defendant  or  any  of  the  defendants  is  sued 

'm  a  representative  capacity,  the  indorsement  shall 
shew,  in  manner  appearing  by  the  statement  in  Ap- 
pendix (A)  hereto,  Part  II,,  sec.  V.,  or  by  any  othei 
statement  to  the  like  effect,  in  what  capacity  the 
plaintiff  or  defendant  sues  or  is  sueJ.  (Comp.  R.  Sup 
C.  1875,  Order  3,  R.  4)- 
Identical  with  the  English  Rule. 
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In   11'nrni  •'.••!•  v.  /V//'-r.  '2  (  'h.   I).  109,  it  was  held  by  .Jessel,  M.  R.,  Rules  13,  14 
ami  in  AV  A'"'//,,  ,".  Ch.    I  >.   .~>10.   l>y    Bacon   V.(1.,    and  in  A<h-o<-k  v. 
' 


.  \V.   N..  ISTti,  l.S'.i;    12   Chart.  X.  C.  (Court)  288,   by  M:ilins, 

that  in  an  ordinary  creditor's  action  for  administration  of  the 

real  and  personal  estate  of  a  deceased  debtor,  the  action  must  be  by 

the  plaintiff  on  In-half  of  himself  and  all  the  other  creditors  ;  and  the 

writ  must  be  indorsed  accordingly.     In  the  earlier  case  of  Cooper  v. 

'.  1  ('h.   I).  ()!>!,  Hall,   V.  0.,  had  taken  a  contrary  view.     In 

•  f  Eyre  v.  Cox,  *24   W.    R.  317,  Jessel,   M.  R.,  said 

that  wln.-n  it  appeared  in  the  statement  of  claim  that  the  plaintiff 

:nir  on  behalf  of  himself  and  other  creditors,  it  was  not  neces- 

'  amend   the  writ  by  the  insertion  of  those  words. 

Where  a  judgment  is  applied  for  by  motion  under  the  Chancery 

^c.,  it  has  not  been  the  practice  to  require  the  style 

of  the  eaus-  to  shew  that  the  suit  is  on  behalf  of  all  the  creditors, 

&c      see  also  AV  Jifmnif,  '27  \V.   R.  8(i.~>. 

nt  of  the  representative  capacity  in  which  a  plaintiff  sues 
ppliedfrom  allegations  in  plaintiff's  affidavits  on  a  motion 
n*lttr,  4  Ont.  78). 

14 

4.  In  all  actions  where  the  plaintiff  seeks  merely  to  Special 
recover  a  debt  or  liquidated  demand  in  money  payable  m< 
by  the  defendant  with  or  without  interest  —  arising 
upon  a  contract,  express  or  implied,  as,  for  instance, 
on  a  bill  of  exchange,  promissory  note,  cheque,  or 
other  simple  contract  debt,  or  on  a  bond  or  contract 
under  seal  for  payment  of  a  liquidated  amount  of 
money,  or  on  a  statute  where  the  sum  sought  to  be 
recovered  is  a  fixed  sum  of  money  or  in  the  nature  of 
a  debt,  or  on  a  guaranty,  whether  under  seal  or  not, 
where  the  claim  against  the  principal  is  in  respect  of 
such  debt  or  liquidated  demand,  bill,  cheque  or  note, 
or  on  a  trust,  —  the  writ  of  summons  may  be  specially 
indorsed  with  the  particulars  of  the  amount  sought  to 
be  recovered,  after  giving  credit  for  any  payment  or 
!f.  (  R.  Sup.  C.  1875,  Order  3,  R.  6  ;  Comp.  R.  S. 
.  50,  s.  19.) 

Identical  with  the  English  Rule  ;  and  the  Rule  substantially  cor- 

.•1s  with  s.  19  of  the  C.  1.    P.  Act.  l{.  S.   ().  c.  50,  but  differs 

irst,  the  Rule  includes  the  case  of  a  liquidated  sum 

le  <>n  a  trust,    which   the  former  section  did  not  ;    Secondly, 

ire  no  words  in  the  Rule,  as  then-  \\ere  in  the  section,  limiting 

ration  to  cases  in  which  the  defendant  resides  within  the  juris- 

•ii.      It   will    be   observed   that  the   use  of    this   indorsement  is 

d  ;   but  if    used  it  will  entitle  the   plaintiff  to  linal   judgment 

default  of  appearance,   and  even  notwithstanding  appear- 

.nlt-ss  the  det'.-ndant.  can  satisfy  a  .Judge  that  he  has  a  defence 

.lit  to  be,  allowed  to  defend    (sei-   Rule  80). 

of   special  indorsement  see   Appendix    A.   No.  7.      Such 
substantially    followed    to    entitle    plaintiff    to    sign 
••nt  uirler  Rules  7-  or  8'),  but  a  merely    formal   difference    will 
ejudiee  (per  Archibild,  .1.,  A  nun,   \V.   N.   ]S7<J.  .">:<). 
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Rule  14.  Where  a  writ  had  been  served  before  the  commencement  of  the 
Act  it  was  held  that  there  could  be  no  indorsement  under  this  Rule, 
so  as  to  enable  the  plaintiff  to  sign  judgment  under  Rule  80  (Anon. 
I  Charl.  Oh.  Ca.  45).  There  are,  however,  two  decisions  to  the  con- 
trary ;  see  W.  N.  1875,  260,  I  Charl.  Ch.  Ca.  49;  and  W.  N, 
1876,  12,  1  Charl.  Ch.  Ca.  55,  and  notes  to  Rule  80.  ' 

As  the  object  of  the  special  indorsement  is  to  give  the  defendant 
an  opportunity  of  avoiding  further  proceedings  by  payment  of  the 
debt,  as  well  as  to  entitle  the  plaintiff  to  a  summary  remedy,  the  in- 
dorsement must  give  sufficient  particulars  to  enable  the  defendant  to 
satisfy  his  mind  whether  he  ought  to  pay  or  resist.  In  A non.  W.  N. 
1875,  p.  220,  Lush,  J.,  said  that  it  could  not  be  intended  that  a  list 
of  items,  extending  perhaps  over  three  or  four  years,  should  be  in- 
dorsed on  the  writ.  In  an  action  for  the  price  of  goods  sold,  the 
dates  and  amounts  of  consignments  were  held  necessary  (ParpaUc  v. 
Dickinson,  38  L.  T.  178  ;  26  W.  R.  479). 

The  following  indorsements  have  been  held  insufficient : 

Insufficient        (1)   "  The  plaintiff 's  claim  is  £399  9s.  Id.  the  defendant's  share  or 
indorsement  contribution  to  the  payment  of  certain  bills  of  exchange  and  pro- 
missory notes  in  which  he  and  the  plaintiffs  were  jointly  liable,  and 
which  bills  and  notes  have  been  taken  up  by  the  plaintiffs  (  Walker  v. 
Hick*,  3  Q.  B.  D.  8). 

(2)  "  The  plaintiff 's  claim  is  £399  9*.  Id.  being  seventy-five  per 
cent,  of  the  invoice  price  of  goods  supplied  by  the  plaintiff  to  the 
defendant  under  an  agreement  "  (giving  its  date  and  nature). 

"The  plaintiffs  also  claim  to  recover  from  the  defendants  the 
following  bills  of  exchange,  drawn  by  the  plaintiffs  and  payable  to 
the  order  of  the  defendants,  being  bills  drawn  for  the  price  of  goods 
supplied  by  the  plaintiffs  to  the  defendants  as  aforesaid."  A  list  of 
bills  was  then  set  out  in  the  indorsement  giving  their  dates  and 
amounts  (Parpaife  v.  Dickinson,  supra). 

(3)  The  plaintiff's  claim  is  for  o4.20.37,  balance  of  work,  etc.,  less 
credits  as  agreed  upon.       The  plaintiff  claims  interest  on  $420  37 
until  judgment  (FitzNimmons  v.   Wilson,  4  C.  L.  T.  91). 

(4)  An  indorsement  claiming  an  injunction  restraining  the  sale  of 
mortgaged  chattels,  damages  and  payment  of  £1,000  alleged  to  be 
in  defendant's  hands  (  Teat/nan  v.  Snow,  28  W.  R.  574  ;  42  L.  T.  502) 

See  also  Lucas  v.  Ross,  in  note  to  Rule  80;  Kilffariff  v.  M^Grant 
in  note  to  Kule  74,  p.  208  ;  and  Rob.  &  Jos.  Dig.  2877. 

The  following  have  been  held  sufficient  : 

Indorse-  (1)   "  The  plaintiff 's  claim  is  £36  5s.  for  balance  of  goods  sold" 

ments  held    (Anon.  W.   N.  1875,   220  (see  supra) ;  1  Charl.  Ch.  Ca.  44). 
sufficient.      however,   Parpaite  v.   D'tckenson,  supra,  as  to  effect  of  absence  of 
dates . 

(2)  "The plaintiff's  claim  is  £19  5*.  Sd.  ;  the  following  are  the 
particulars. 

C      x.     (/. 

1879,      Feb.    14      To  goods...  0    16      1 

15  Do 4    13      6 

&c.  &c.  &c. 

May    21       Brit   Com. 

Bank    draft   returned 20      0      0 

Notary  charges  on  same   .016 

99     0     8 
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Or,      March  8       By  Brit.   Com.      £     t.     <l.  Rule  1* 

Hank  draft     9     15       0 

April  23        By  Cash 10      0      0 

••      -JO       By  Brit.   Com.  20      0      0 

May     23        By  Cash 10       0       0 

49     15      0 


£49      5       8 

•_'   15*.  for  costs"  (Smith  v.    »r//xow,  4  C.  P.  D.  392  ;  5  C.  P.  D. 

(3)   "  The  plaintiff's  claim  is  for  £116  0*.    \0d.,  being  the  balance 

title  to  him  from  the  defendant,  for  moneys  paid  at  the  said  defen- 

request  and  on  his  behalf  for  the  purchase  of  certain  stocks 

and  shares,  between  the  3rd  June,  1879,  and  the  31st  August,  1879, 

•ount  of  which   has   been  rendered  and  exceeds  three  folios " 

v.  ffurwUz,  W.  N.  1879,  194).       The  ground  of  the  decision 

.it  such  an  indorsement  would  have  been  sufficient  under  the 

e  Rev.  Stat,  c.  50,  s.  19,  and  the  Schedule   where 

the  form  given  states  that  an  account  previously  delivered  may  be 

referred  to  by  its  date.  • 

•  The  plaintiff's  claim  82,000  being  the  amount  of  the  defen- 
••verdrawn  account  with  the  plaintiff's  Bank  on  the  18th  Sep- 
tember, 188J."     (Init>.  Bank  v.  Britton,  9  Pr.  R.  274.) 

Particulars. 

In  an  Anonymous  case,  before  Quain,  J.,  at  Chambers,  L.  T.  4th  Particulars 
fiber,  1875,  1  Charl.  Ch.  Ca.  35.  and  Rout  v.  Gibb*,  W.  N.  1875,  of  claim- 

Charl.  Ch.  Ca.  3t),  it   was  presumed  that,  under    the  Judi- 
cature Act,  particulars  of  claim  would  be  unnecessary,  as  the  state- 
ment of  claim  or  the  indorsement  on  the  writ  should  give  full  par- 
ticulars     This    view  has   not,   however,   prevailed,   see    Barker   v. 
W.  X.   Is7ii.  5(1,  -2  Charl.    Ch.  Ca.  15,   where  Archibald,  J., 
made  an  order  for  particulars,  saying,  "1  can  see  great  convenience 
in  allowing  p arti'-itlars  before  the  statement  of  claim,  as  the  defen- 
itiidraw. "      Where  the  plaintiff,  as  a  claim,  gave  notice 
that  the  particulars  were  those  indorsed  on  the  writ,  Lindley,  J., 
an  order   for  additional  particulars  (Cotton  v.  I  fox.*' man,  W. 
.  p.  '2-2  ;  •_'  Charl.  (Jh.  Ca   3t>).      The  form  of  application  in 
i   to   be,  not  for   particulars,  but  for  a  further 
.••lit    of.  claim  (.SW/.o//}.W»/  v.   X>n-h»'!li,    W.   N.     1876,    100,    2 

plaintitl"s  claim  was  not  a  merely  legal  demand  for  an 

ined  sum   hut  an  equitable  claim  which  if  successful  would 

only  lead  to  an  aeoount  being  taken,  and  particulars  where,  not  neces- 

iiit  to  frann-  his  defence,  the  plaintiff  was  not 

i   to  furnish  them  (Atcjiixfinit*  v.   A" -r'nn-Li-  Hi  Ch.   1>.   Mi). 

defendant    reijtiired  particulars  of  a   sum   for   which 
•.riven  by  the  claim,  in   order  to  enable  him  to  frame  his     . 
Hinter-claim,  he  was   held   entitled  to  receive  them  \dml- 

5  C.  1'.  D.   17  ;  \v.  N.  ]S7!».  190). 

ticulars  will  not   IK;   ordered   as   a    matter  of  course'    in  money 
When    they  can  be  indorsed   or  stated   in  the  claim  they 
•per   Lush,    J.,  Anon.  W.   N.    is;:.,    202,    I    Charl. 
If,  therefore,  sutlicient    particulars    are    not   indor 
an   application  to  obtain  them  should  be  borne  by  the 
plaintiff. 
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Rules  14-16  Particulars  should  not  be  ordered  to  be  furnished  in  an  action  of 
seduction  (Turner  v.  Kyle,  2  C.  L.  T.  311). 

As  to  particulars  of  counter-claims  see  notes  to  Rule  127. 
15 

indorsement  5.  Where  the  plaintiff's  claim  is  for  a  debt  or  liqui- 
debtor80'  dated  demand  only,  the  indorsement,  beside  stating 
demadnaded  tlie  nature  of  the  claim,  shall  state  the  amount  claimed 
for  debt,  or  in  respect  of  such  demand,  and  for  costs, 
respectively,  and  shall  further  state  that  upon  pay- 
ment thereof  within  [eight]  days  after  service,  or,  in 
case  of  a  writ  not  for  service  within  the  jurisdiction, 
within  the  time  allowed  for  appearance,  further  pro- 
ceedings will  be  stayed.  Such  statement  may  be  in 
the  form  in  Appendix  (A)  hereto,  Part  II.,  sec.  2. 
The  defendant  may,  notwithstanding  such  payment, 
have  the  costs  taxed,  and  if  more  than  one-sixth  shall 
be  disallowed  the  plaintiff's  solicitor  shall  pay  the 
costs  of  taxation.  (Comp.  R.  Sup.  C.,  1875,  Order  3, 
R.  7;  R.  S.  O.,  c.  50,  s.  18). 

This  is  the  same  as  the  English  Rule  (7)  referred  to,  except  that 
the  latter  names  four  clays  ;  and  is  to  the  same  effect  as  section  18 
of  the  C.  L.  P.  Act  (R,  S.  0.,  c.  50). 

The  indorsement  must  state  clearly  what  is  debt  and  what  costs 
(Truslove  v.  Whitechurch,  8  Dowl.,  P.  0.  837)  ;  and  when  interest  is 
claimed  the  amount  and  the  period  from  which  claimed  should  be 
given  (Barddl  v.  Miller,  1  C.  B.  753). 

The  use  of  this  indorsement,  it  will  be  observed,  is  obligatory. 
The  effect  of  it  is  to  entitle  the  defendant  to  settle  the  claim  by 
payment  within  eight  clays  ;  the  plaintiff  is  not  bound  by  it  for  any 
other  purpose  (Jacquot  v.  Boura,  5  M.  &  W.  155,  156). 

Where  the  defendant  paid  the  amount,  but  not  within  the  four 
days,  he  was  nevertheless  held  entitled  to  have  the  costs  taxed 
under  the  last  clause  of  this  Rule,  as  the  plaintiff,  by  accepting  the 
amount  indorsed,  was  considered  to  have  waived  payment  within 
the  four  days  (Hoole  v.  Earnshaw,  39  L.  T.  409). 
16 

indorsement      6    Jn  an  cases  of  ordinary  account,  as,  for  instance, 

of  claim   for  .  .  _  J.   .  .   . 

account.  in  the  case  of  a  partnership,  or  executorship,  or 
ordinary  trust  account,  where  the  plaintiff  desires  to 
have  an  account  taken  in  the  first  instance,  the  writ 
of  summons  shall  bj  indorsed  with  'a  claim  that  such 
account  be  taken  (a).  This  Rule  does  not  apply  to 
proceedings  under  Order  I.,  Rule  3.  (See  R.  Sup.  C., 
1875,  Order  3,  R.  8  ;  G.  O.  Chy.,  Nos.  467  et  scg.  ;  638 
et  seq.) 

(a)  The  Rule  up  to  this  point  is  the  same  as  the  English  Rule. 
The  proceedings  under  Order  I.,  Rule  3,  are  those  provided  for  by 
the  Chancery  orders  under  which  a  notice  of  motion  is  given  instead 
of  a  writ  being  issued,  and  which  are  set  forth  in  the  notes  to  Rule  3. 
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.aim  against  ail  executor  for  an  account  on  the  footing  of  wilful  Rules  16-18 

M<>t  an    "  ordinary  account,"  and  therefore  does  not  fall 
this    Rule  or  Rule  86  (fl*  ]i»u">n,  Btnnettv.  liimvn,  20  Ch. 
3).      Hut  .see  Re  Allan,  <>  '  1'r.   11.  L'77. 

17 

Where  the  claim  is  for  the  foreclosure  of  a 
gage    or    the   sale   of  mortgaged    property,  and 
plaintiff  desires  an  order  against  a  defendant  for  the 
immediate   delivery   of  possession,  or   for  im  mediate 
payment,  the   writ  must,  in  addition  to  the  ordinary 
notice,  be  indorsed  with  a  further  notice  to  the  effect 
of  such  of  the  forms  in  Appendix  (A)  hereto,  Part  II., 

>n  6,  as  are  applicable  to   the   case.     (See  G.  O. 
Chy.,  No.  647.) 

indorsement  should  also  state  concisely  the  lands  in  question. 
la  Landed  Credit  Co.   v.  CaU^jlum,  Boyd,  C.,  26  Oct.,  1881.) 

Rule  being  applicable  in  the  case  of  a  writ  only,  does  not  apply 

•  unter-claim  on  a  mortgage,  and  orders  for  immediate  payment 

and  possession  may  be  granted,  though  not  asked  for  specifically  by 

•unter-claim  (Kb'in  v.   Cnion  Fir«  Intuninre  Co.,  3  Ont.  250). 

The  forms  are  those  numbered  9,  (d),  (e),  in  the  Schedule  to  the 

Act.     This  Rule  and  the  forms  referred  to  are  not  in  the  English  Act. 

18 

8.  Where  a  plaintiff  sues  by  a  solicitor,  the  writ  o 

summons,  or  notice  in  lieu  of  service  of  a  writ  of  sum-  of  solicitor. 

mons.  shall  be  indorsed  with  the  solicitor's  name  or 

firm  and  place  of  business,  where  writs,  notices,  peti- 

,  orders,  warrants  and  other  documents,  proceed- 

and  written  communications  may  be  left  for  him. 

(a)  Where  any  such  solicitor  is  only  agent  of 
another  solicitor,  there  shall  be  added  to  his  name  or 
firm  and  place  of  business  the  name  or  firm  and  place 
of  business  of  the  principal  solicitor.  ^Comp.  R.  Sup. 
Order  4,  R.  t  ;  R.  S.  O.,  c.  50,  s.  16  ;  G.  O. 
Chy,  Nos.  40,  41.) 


Kiiiilish  Rule  requires  also  the  address  of  the  plaintiff  to  be 

M   the  summons  and  provides,  if  the  solicitor's  place  of 

nor.-  than  three  miles  from  Temple  Bar  the  writ  is  to  be 

-••d  with  another  proper  place  to  be  called  his  addtess  for  ser- 

s  hich  shall  not  b  •  m  >re   than   three  miles   from   Temple    Bar. 

':itario  Rule  corresponds  with  the  enactment  in  the  Revised 

Statute,  except  that  the  latter  names  place  of  abode  instead  of  place 

of  business. 

Where  the  plaintiff  is  out  of  the  jurisdiction  his  address  ought  to 
.though  he  appears  by  solicitor  (McCreadu  v.  //<«'••>••>•//, 

Win-re  the  suit  was  on  beh  ilf  of   ••  the  plaintiff  and  all  others  the 
un.l'-rwnt'-rs  ,,f  a  steamship  tjid  at  the  time  of  loss  in  1  S73  "  it  was 
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Rules  18,  19  held  that  there  was  only  one  plaintiff,  and  that  his  address  alone 
need  be  given  ;  the  other  persons  mentioned  were  not  plaintiffs 
(Leathley  cfcc.,  v.  Me  Andrew,  W.  N.,  1875,  259,  1  Charl.  Ch.  Ca 
58). 

19 

pitS  in        9>  Where  a  plaintiff  sues  in  person,  there  shall  be 
person.        indorsed  upon  the  writ  of  summons,  or  notice  in  lieu 

of  service  of  a  writ  of  summons,  his  place    of   resi- 

dence and  occupation. 

(a)  If  his  place  of  residence  shall  be  more  than  two 
miles  from  the  office  out  of  which  the  first  process  in 
the  cause  shall  be  issued,  there  shall  be  indorsed  also 
another    proper    place,  to    be    called  his  address  for 
service,  which  shall  not  be  more  than  two  miles  from 
such  ofiice,  where-  writs,  notices,  petitions,  orders,  war- 
rants and  other  documents,  proceedings,  and  written 
communications  [not  requiring  personal  service]  may 
be  left  for  him. 

(b)  If  the  writ  or  notice  is  not  so  indorsed,  or  if 
such  address  or  place  be  more  than  two  miles  from 
the  office  aforesaid,  then  the  opposite  party  shall  be 
at  liberty  to  proceed  by  posting  up  in  such  office  all 
notices,  petitions,  orders,  warrants    and   other  docu- 
ments,   proceedings  and  written  communications  re- 
quiring service.     (Comp.  R.  Sup.  C.  1875,  Order  4,  R. 
2  ;  R.  S.  O.  c   50,  s.  17  ;  Rules  of  T.  T.  1856,  No.  138 
Out.  ;  G.  O.  Chy.,  No.  44). 

The  English  Order  names  three  miles  from  Temple  Bar,  instead  of 
two  from  the  issuing  office.  The  words  "not  requiring  personal 
service"  are  not  contained,  though  they  are  of  course  implied,  in  the 
English  Rule.  The  clause  (b)  is  not  in  the  English  Rule,  but  corres- 
ponds with  the  practice  of  the  Courts  (Archbold's  Practice,  p.  176, 
13th  ed.)  The  G.  L.  P.  Act,  Rev.  Stat.,  c.  50,  s.  17,  required  only 
that  the  plaintiff  suing  in  person  should  mention  the  city,  town, 
incorporated  or  other  village  or  township  in  which  he  resided. 

The  present  Rule  corresponds  nearly  with  the  Reg.  Gen.  Trin. 
Term,  1856,  No.  138  (taken  from  English  Rule  166  of  Hil.  T.,  1853), 
except  that,  instead  of  the  information  being  indorsed  on  the  writ 
that  Rule  required  a  memorandum  to  be  left  with  the  Clerk  or 
Deputy  Clerk  of  the  Grown  upon  issuing  the  writ.  The  Chancery 
Practice  was  governed  by  Order  No.  44,  and  required  the  plaintiff, 
if  suing  in  person,  to  indorse  on  his  bill  his  name  and  place  of 
residence  ;  and  also,  when  his  place  of  residence  was  more  than  three 
miles  from  the  office,  where  the  bill  was  tiled,  another  proper  place 
(to  be  called  his  address  for  service)  not  more  than  three  miles  from 
the  said  office,  where  writs,  notices,  warrants,  and  other  documents, 
proceedings  and  written  communications  might  be  left  for  him. 
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-nc  but  a  solicitor  or  plaintiff  in  person  may  issue  a  writ.  RQies  ig-21 
a  person  not  a  solicitor,  but  purporting  to  he  next  friend  of  a 
•  I  woman  issued  a    vrit,  the  writ  and  all  subsequent  proceed- 
wrere  set  aside  (Stratin  v.  titvann.  43  L.  T.  530;  25  Sol.  Jour. 

tficiency   of  address  see  Smith  v.  Dobbin,  3  Ex.  D.  338. 
.vlnt  ret  viuer  of  a  solicitor  authorizes  him  to  issue  a  wi'it, 
///  v.  AT< //</>.  \V.  N.  ISS4,  13  ;  32  W.  R.  334. 

20 

10.  In  any  action  whatever  the  plaintiff  wherever  Plaintiff's 

*  ...  r      \       option  as  to 

resident    may   issue   a   writ    of  summons   out  ot  the  place  of 
proper  office  in  Toronto,  or  in  any  County.     (See  R. lh? 
Sup.  0.,  1875,  Order  5,  R.  I  ;  R.  S.  O.  c.  50,  s.  10  ;  G. 
O.  Chy.,  No.  77.) 

This  Rule  corresponds  substantially  with  the  English  Rule,  and 

with   the  former  practice  in   this   Province  as    respects    transitory 

District  Registries  were  established  in   England  by  the 

Judicature  Act  of  1873,  s.  60,  to  decentralize  the  business,  as  far  as 

-tent  with  the  due  administration  of  justice 

*mt  in  an  action  of  ejectment  may  under  this  Rule  issue  out 

of  the  proper  oitice  in  any  County  without  reference  to  the  locality 

land,  though  the  trial  must,  under  Rule  254,  be  in  the  County 

the  laud  lies  (C<in>i<l,t  Permanent,  &c,  v.  Fokij,  9  Pr.  R.  273). 

21 

11.  Writs  of  summons  for  the  commencement  of  o^ers  to 

^_>^  _^  -^.  -p.-  issiif  writs. 

actions    in   the   Queen  s   Bench   and    Common    Fleas 

-ions,  shall  be  issued  by  the  same  officers  as  now 
like  writs  from  the  Courts  of  Queen's  Bench  and 
Common  Pleas  respectively,  and  shall  be  issued  alter- 
nately in  the  Queen's  Bench  and  Common  Pleas 

-ions,  as  the  case  may  be,  as  heretofore  in  the 
said  Courts.  Writs  for  the  commencement  of  actions 
in  the  i.'hancery  Division  shall  be  issued  by  the  proper 

ers  hitherto  attached  to  the  Court  of  Chancery. 
Writs  issued  by  the  Clerk  of  Records  and  Writs,  or 
by  a  Deputy  Registrar  or  Deputy  Clerk  of  the  Crown 
and  Pleas,  need  not  be  sealed  or  signed  by  the  Clerk 
of  the  Process.  (Se  R.  S.  O.  c.  39,  s.  44 ;  c  50,  s.  3, 
;  G.  O.  Chy.,  Xos.  34-39  ;  R.  Sup.  C.,  1875,  Order 

:    4-) 

In  KnL'land  parties  have  an  unrestricted  choice  of  Divisions  of  CO 

ordinatc   jurisdiction,    subject    to   certain     powers    of  transfer  :    t'.i •• 

-tiiiLC   provisions  as  to  issuing  writs  alter - 

for  the  IJu, •••!!'>    iJeii.-h    and   Common    Pleas,  as  contained  in 

:tion  of  th.-  (  '    L.  I'.  Act  ( K.  S.  <».  c.  50,  s,  7):  "    !"  u.  s.  <>., 
-up.Tior  <  '..urts  such  writs  shall  be  issued  alternately,  one  from  60,  s.  7. 
1  Courts,  and  not  otherwise  ;  but  this  shall  not  aflVct  th  • 
"mcurrent  writs."       The  writs  issued  at  Toronto  will  )><• 
,:thert)   by  th"   Clerk  of  the  Process;  writs  issued  else- 
ia  to  have  nothing  to  do  with. 
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JJnlesJ21-26  The  eleventh  section  of  the  C.  L.  P.  Act,  which  provides  that 
where  the  cause  of  action  is  local,  the  writ  for  the  commencement 
of  the  action  must  be  sued  out  from  the  office  within  the  proper 
County,  is  no  longer  in  force  (Rule  20). 

The  writ  is  hereafter  to  be  prepared  by  the  solicitor  (Rule  23). 
The  issuing  consists  in  the  signing  and  sealing  by  the  proper  officer 
of  the  writ  so  prepared  (Rule  24).     This  is  in  accordance  with  the 
English  Rule. 
22 

statement         12.  In  all  cases  there  shall  be  a  statement  on  the 

appearance  face  of  the  writ  of  summons    naming  the  office   in 

which  the  defendants'  appearance  is  to  be  entered. 

(Comp.  R.  Sup.  C.   1875,  Order  5,  R.  2,  3  ;  R.  S.  O., 

c.  50,  Sch.  A,  Form  i  ;  G.  O.  Chy.,  No.  86,  Sch.  C.) 

23 

Preparation       13.   Writs  of  summons    shall    be  prepared  by  the 
rnt>       plaintiff  or  his  solicitor,  and  may  be  written  or  printed, 
or  partly  written  and  partly  printed.    (Comp.  R.  Sup. 
C.  1875,  Order  5,  R.  5.) 

The  English   Rule  gives  directions  also  as  to  the  description  of 
paper  to  be  used. 
24 
Sealing  and      \A.  Every  writ  of  summons   shall   be  signed   and 

issue  of  writ.  «      «   <  i  r<~  •          •  i  i      1      n  ,1 

sealed  by  the  omcer  issuing  the  same,  and  shall  there- 
upon be  deemed  to  be  issued.  (R.  Sup.  C.  1875, 
Order  5,  R.  6.) 

Identical  with  the  English  Rule. 
25 

Filing.  15.  The  plaintiff  or  his  solicitor  [may]  (a),  on  pre- 

senting any  writ  of  summons  for  sealing,  leave  with 
the  officer  a  copy,  written  or  printed,  or  partly  written 
and  partly  printed,  of  such  writ  and  of  all  the  indorse- 
ments thereon,  and  such  copy  shall  be  signed  by  or 
for  the  solicitor  leaving  the  same,  or  by  the  plaintiff 
himself,  if  he  sues  in  person  (R.  Sup.  C.  1875,  Order 
5,  Rule  7.) 

(a)  The  English  Rule  has  the  word  "  shall  "  instead  of  "  may  ;  " 
it  is  otherwise  substantially  the  same. 
26 

Entry.  16    The  proper  officer  shall  make  an  entry  of  every 

writ  of  summons  in  a  book  to  be  called  the  Process 
Book,  which  is  to  be  kept  in  the  manner  in  which  pro- 
cess books  have  heretofore  been  kept  by  the  Clerks  of 
the  Crown  and  Pleas  ;  and  the  action  shall  be  dis- 
tinguished by  a  number  in  the  manner  in  which  actions 
are  now  distinguished  in  such  last  mentioned  books  ; 
and  in  case  of  any  further  proceeding  in  the  action,  an 
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entry  thereof  shall  be  made  in  another  book  to  be  Rule*  26-28 

1  the  Procedure  Book,  which  is  to  be  kept  in  the 
manner  in  which  Procedure  Books  have  heretofore 
been  kept  by  the  said  Clerks.  Comp.  R.  Sup.  C.  1875, 
Order  5,  R.'8.) 

Knglish    Rule    requires    the    action  to  be    distinguished   by 
the  date  of  the  year,   and  a  letter  as  well  as  a  number.       There  are 
ae  other  minor  variations. 

27 

17.   The  plaintiff  in  any  action  may,  at  the  time  of, 
or  at  anv  time  during  twelve  months,  after  the  issuing  ^ 

.-.'..        i  •  /-  • 

of  the  original  writ  of  summons,  issue  one  or  more 
concurrent  writ  or  writs,  each  concurrent  writ  to  bear 
of  the  same  day  as  the  original  writ,  and  to  be 
marked  by  the  officer  issuing  the  same  with  the  word 
"concurrent"  in  the  margin,  and  the  date  of  issuing  the 
concurrent  writ:  Provided  always,  that  such  concurrent 
writ  or  writs  shall  only  be  in  force  for  the  period  dur- 
ing which  the  original  writ  in  such  action  shall  be  in 
force.  (Comp.  R.  Sup.  C.,  1875,  Order  6,  R.  I.;  R.  S. 
O.,  c.  50,  s.  26.) 

The  twelve  months  are  calendar  months  (Rule  454).      The  time 
named  in  the  English  Rule  is  the  same. 

The  time  by  the  C.  L.  P.  Act  R.  S.  0.  c.  50,  ss.   26-27,   was  six 
months.     So  also  by  the  English  C.  L.  P.   Act,  s.  9.      With    that 
•ion  the  present  Rule  is  substantially  the  same  as  section  26  of 
'ntario  < '.  L.  P.  Act. 

The  Knglish  Rule  requires  that  the  word   "  concurrent  "  and  the 
:ould  In.-  marked  with  a  seal  to  be  impressed  upon  the  writ  by 
:•  officer. 

lie  terms  of  the  Rule  the  concurrent  writ  can  only  be  issued 

within  the  twelve  months  for  which  the    original  writ  is  current. 

And  under  similar  language  in  the  section  of  the  C    L.  P.  Act  above 

i  to,  it  was  held  that  a  concurrent  writ  could  not  be  issued 

the  renewal  of  the  original  writ  (C<A<-  v   Slimm/,  11  Ex.  482). 

•  \\e\ei.    Rule  462,  as  to  the  power  of  a  Court  or  Judge  to 

time  for  any  proceeding  ;  and  lit  Jon<-*,  Ei/rc  \.  Cos,  46 

1..  -L  Ch.  .sir,  ;  \v.  N.  1877,  :<s. 

Where  different  times  are  to  be  mentioned  for  different  defendants 

the  proper  course  is  to  issue  concurrent  writs  (Trail!  \. 

.1    L.  R.  Ir.  60)  ;  so  that  that  course  will  be  proper  where. 

I:  il<     »•'».   defendants   nut   of  the   jurisdiction  have   different 

to  appeal-,  or  where  some  defendants  are  within  and  others, 

ut  the  jurisdiction  (see  next  Rule ;  and  B<'<l<lin<i!oit  v.  l>«l<l'n«jt<>n, 

'24  W.  R.  .m,  :U  L.  T.  :iC»6,  45  L.  J.  (P.  D.  &  A.)  44). 

1 8.  A  writ  for  service  within  the  jurisdiction  may 
be  issued  and  marked  as  a  concurrent  writ  with  one  Jj'jjjf  Jjjfc 
for  service,  or  whereof  notice  in  lieu  of  service  is  to  be  out  ti»- 

r     ......  .  r  .  jurisdiction. 

given  out  of  the  jurisdiction,  and  a  writ  for  service,  or 
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Eules  28, 29  whereof  notice  in  lieu  of  service  is  to  be  given  out  of 
the  jurisdiction,  may  be  issued  and  marked  as  a  con- 
current writ  with  one  for  service  within  the  jurisdic- 
tion. (R.  Sup.  C.  1875,  Order  6,  R.  2.) 

Identical  with  the  English  Rule,  and  corresponds  in  substance 
with  R.  S,  0.,  c.  50,  s.  52  (see  JBeddiugton  v.  Beddington,  supra). 

Where  a  defendant  whose  domicile  was  within  the  jurisdiction 
was  served  abroad  with  a  writ  in  the  form  for  service  within  the 
Province,  on  an  application  to  set  aside  the  service  for  irregularity, 
leave  was  granted  to  issue  nunc  pro  tune,  a  concurrent  writ  for 
service  abroad,  and  the  copies  served,  were  directed  to  be  amended  to 
conform  to  the  concurrent  writ  (Metcalf  v.  Davis,  6  Pr.  R.,  275^. 


ORDEK   JY. 

2g  DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS. 

whether  i.   Every  solicitor  whose  name  shall  be  [signed  to 

writ  issued         -i  •      i     "        «  r  in 

by  his         or]  indorsed  on  any  writ  of  summons  shall,  on  demand 

authority.     in  wrjtjng  made  by  or  on  behalf  of  any  defendant 

who  has  been  served  therewith  or  has  appeared  thereto, 

declare  forthwith  whether  such  writ  has  been  issued 

by  him  or  with  his  authority  or  privity. 

(a)  If  he  answers  in  the  affirmative,  then  he  shall 
also,  in  case  the  Court  or  a  Judge  so  directs,  disclose 
in  writing,  within  a  time  to  be  limited  by  such  Court 
or  Judge,  the  profession  or  occupation,  and  place  of 
abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a 
contempt  of  the  Court  from  which  such  writ  appears 
to  have  issued. 

(6)  If  such  solicitor  shall  declare  that  the  writ  was 
not  issued  by  him  or  with  his  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed,  and  no 
further  proceedings  shall  be  taken  thereupon  without 
leave  of  the  Court  or  a  Judge.  (Comp.  R.  Sup.  C. 
1875,  Order  7,  R.  i  ;  R.  S.  O.  c.  50,  s.  56;  Eng.  C.  L. 
P.  Act  of  1852,  s.  7.) 

The  words  in  the  first  line,  "  signed  to  or,"  are  not  in  the  English 
Rule.  The  clause  (a)  is  not  in  the  English  Rule,  and  is  taken  from 
the  Ontario  C.  L.  P.  Act,  1852,  s.  7  ;  it  is  less  necessary  in  England, 
because  the  plaintiff's  address  must  now,  under  the  English  Rule, 
ba  indorsed  on  the  writ,  which  is  not  required  by  the  present  Rules. 
The  clause  (b)  is  the  same  in  the  English  Rule. 

Where  a  solicitor  has  commenced  an  action  in  the  name  of  f 
plaintiff  without  authority,  the  plaintiff  may,  on  notice  to  tlu 
defendant  and  the  solicitor,  move  that  the  action  be  dismissed,  ami 
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that  the  solicitor  pay  the  costs  of  the  plaintiff  as  between  solicitor  B,uie  29-31. 
ami  client,  and   the  costs  of  the  defendant   as  between  party  and 
party  \  \>  >i->>i</ifin-f»/-ft-     -         fas  Co.   v.  Armstrong,  13  Ch.  D.  310; 
v.  Durnford,  13  (  1h   D.  7<U  ;    Jf'/v///  v.  Kemp,  W.  X.  1884,  13). 

SO 


2.  Where  a  writ  is  sued  out  by  partners  in  the  name  S 
of  their  firm,  the  plaintiffs   or  their    solicitor  shall,  on  JJJjJjT8  °^ 
demand  in  writing  by  or  on  behalf  of  any  defendant  partners.  * 
declare  forthwith  the  names  and  places  of  residence 
of  ail  the  persons  constituting  the  firm. 

If  the  plaintiffs  or  their  solicitor  shall  fail  to 
comply  with  such  demand,  all  proceedings  in  the 
action  may,  upon  an  application  for  that  purpose,  be 
stayed  upon  such  terms  as  the  Court  or  a  Judge  may 
direct. 

(b)  Where  the  names  of  the  partners  are  so  declared, 
the  action  shall  proceed  in  the  same  manner,  and  the 
same  consequences  in  all  respects  shall  follow  as  if 
they  had  been  named  as  the  plaintiffs  in  the  writ  ;  but 
all  proceedings  shall  nevertheless  continue  in  the 
name  of  the  firm.  (R.  Sup.  (\,  1875,  Order  7,  R.  2). 

This  Rule  is  the  same  as  the  English  Rule. 

By  Rule  100  post,  any  party  to  an  action  in  which  partners  either 
sue  or  are  sued  in  the  name  of  their  firm  may  apply  by  summons  for 
a  statement  of  the  names  of  the  partners,  to  be  furnished  in  such 
manner,  and  verified  on  oath  or  otherwise,  as  may  be  ordered. 


ORDER  Y. 

RENEWAL  OF  WRIT.  31 

I.   No  original  writ  of  summons  shall  be  in.  force  ^fei"'y    ' 
for  more  than  twelve  months  from  the  day  of  the  date 
thereof,  including  the  day  of  such  date  ;  but  if  any  Renewal, 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of 
the  twelve  months,  apply  to  a  Judge  for  leave  to  serve 
the  writ  after,  and  notwithstanding  the  lapse  of,  the 
said  period. 

The  Judge,  if  satisfied  that  reasonable  efforts 
have  been  made  to  serve  such  defendant,  or  for  other 
good  reason,  may  order  that  the  service  shall  be  good 
if  made  within  twelve  months  of  the  date  of  the 
order  ;  and  so  from  time  to  time  during  the  currency 
of  the  further  period  allowed. 
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Rule  31.  (b)  The  writ  shall  in  such  case  be  renewed  by  being 
marked  with  the  date  of  the  day,  month  and  year  of 
such  renewal ;  such  renewal  to  be  so  marked  by  the 
proper  officer  upon  delivery  to  him  by  the  plaintiff  or 
his  solicitor  of  a  memorandum  in  Form  No.  76,  in 
Appendix  E. 

(c)  In  such  case  the  original  writ  shall  be  available, 
to  prevent  the  operation  of  any  statute  whereby  the 
time  for  the  commencement  of  the  action  is  limited 
and  for  all  other  purposes,  from  the  date  of  the  original 
issue  of  the  writ.  (Comp.  R.  Sup.  C.,  1875,  Order  8, 
R.  i  ;  R.  S.  O.  c.  50,  ss.  27-29  ;  G.  O.  Chy.,  Nos. 
93-98.) 

The  English  Rule  provides  for  the  renewal  being  marked  with  a 
seal. 

This  Rule  introduced  an.  important  change.  Theretofore  the  writ, 
if  not  served,  might,  as  of  right,  during  its  currency,  be  renewed  for 
six  months  from  the  date  of  renewal,  and  so  on  from  time  to  time 
during  the  currency  of  the  renewed  writ ;  so  as  to  keep  the  action 
alive  without  service,  and  thereby  defeat  the  Statute  of  Limitations 
for  an  indefinite  time  ;  whereas  under  this  Rule  a  writ  can  only  be 
renewed  by  leave,  and  if  reasonable  efforts  have  been  made  to  serve 
the  defendant,  or  for  other  good  reason. 

It  is  only  the  original  writ  that  can  be  renewed.  Where,  there- 
fore, a  writ  which  had  been  once  renewed  was  lost,  the  Court  refused 
to  dii-ect  the  officer  to  seal  a  verified  copy  (Davies  v.  Garland.  1 
Q.  B.  D.  250).  Semble  a  concurrent  writ  might  have  been  issued. 

The  writ  will  expire  at  midnight  preceding  the  anniversary  of  its 
issue.  See  Fitch  v.  Walker,  1  Fr.  R.  3. 

Where  a  writ  was  renewed  for  six  months  from  6th  April,  1881, 
under  the  former  practice  and  was  served  on  27th  Dec.,  1881,  it  was 
held  that  the  writ  being  in  force  on  22nd  Aug.,  1881  (when  the  Jud. 
Act  came  into  force),  it  was  continued  in  force  under  this  Rule  for  a 
year,  and  service  was  therefore  good  (Mackelcan  v.  Beckct,  9  Pr. 
R.  289). 

The  twelve  months  are  calendar  months  ( Rule  454)  and  run  from 
the  date  of  the  writ  (Re  Jones,  Eyre  v.  Cox,  46  L.  J.  Ch.  316  ;  W. 
N.  1877,  38)  ;  and  vacation  is  included  (see  Rule  461,  and  Mtdlln 
v.  JBonjor,  5  Ir.  C.  L.  475). 

By  Rule  462  a  Court  or  Judge  may  enlarge  the  time  for  any  pro- 
ceeding, and  although  the  prescribed  time  has  elapsed.  In  A*' 
Jonet*,  Eyre  v.  Cox,  supra,  Jessel  M.  R.,  allowed  a  writ  to  be  renewed 
after  its  period  of  currency  had  expired,  the  plaintiff  not  having 
been  able  to  serve  it.  But  where  the  Statute  of  Limitations  had  in 
the  meantime  run,  the  Queen's  Bench  Division  held  that  it  could 
not  renew  the  writ  (Doyle  v.  Kaufman,  3  Q.  B.  D.  7,  affirmed  in 
Appeal,  340). 

Where  a  writ  was  taken  out  in  the  C.  P.  Div.  so  as  to  save  the 
Statute  of  Limitations,  but  not  served,  and  after  the  period  of  the 
Statute  had  run,  but  before  the  expiration  of  the  writ,  an  adminis- 
tration action  was  commenced  in  the  Chancery  Div.,  it  was  held 


SKKVirK    OF     VVKIT.  177 

that  the  writ  in  the  C.  P.  Div.  did  not  keep  the  debt  alive  for  the  Rules  31-34 
purpose  of  the  administration  suit  (Manby  v.  Manby,  3  Ch.  D.  101). 

Where  the  writ  has  expired  before  service,  the  copy  and  service 
of  the  writ  may  be  set  aside,  but  not  the  original  writ  (Fitch  v. 
Walker.  7  Pr.  R.  8). 

Where  a  defendant  has  been  served  with  an  un renewed  writ  after 
the   expiration  of  twelve  months  from  the  date  of  its  issue,  he  pro- 
bably cannot  treat  it  as  a  nullity,  but  should  apply  to  set  aside  the 
e  for  irregularity  (see  Rule  473,  and  Hemp  v.    Warren,  11  M.  & 
W.   103,  2  Dowl.,  X.'S.  758). 

32 

2.  The  production  of  a  writ  of  summons  purporting  Evidence  of 
to  have  been  renewed  in  manner  aforesaid  shall  be 
sufficient  primi  f.icie  evidence,  for  all  purposes,  of  the 
writ  having  been  so  renewed,  and  of  the  commence- 
ment of  the  action  as  of  the  date  of  the  issue  of  the 
writ  in  manner  provided  as  aforesaid.  (Comp.  R. 
Sup.  C.  1875,  Order  8,  Rule  2  :  R.  S.  O.  c.  50,  s.  28  ; 
C.  L.  P.  Act  of  1852,  s.  13.) 

This   corresponds   in  substance  with  the   English  0.    L.   P.   Act, 
13,  and  with  ft.  S.  O.,  c.  50,  s.  28. 


ORDER   VI. 

SERVICE  OF  WRIT  OF  SUMMONS. 

1 . — Mode  of  Service.  QQ 

1.  No  service  of  writ  shall   be  required  where  the  undertakm 
defendant  by  his  solicitor  accepts  service,  and  [under-  Service.p 
takes  to  enter]  an  appearance.     (R.  Sup.  C.,  Order  9, 

Rule  i  ;  G.  O.,  Chy.,  No.  47.) 

Knglish  Rule  has  the  word  "  enters  "  instead  of  the  words  in 
..-•ts. 

34 

2.  Where  service  is  required  the  writ  shall,  wherever  Personal 

111  i     n  i  i    •        antl  sul>- 

it  is  practicable,  be  served  [by  the  same  person  and  in  stuutiouai 
the  same  manner  as  service  is  now  made  ;  and  where  sel 

>nal  service  is  required]  if  it  be  made  to  appear  to 
the  Court  or  Judge  on  affidavit  that  the  plaintiff  is 
from  any  cause  unable  to  effect  prompt  personal  ser- 
vice, the  Court  or  Judge  may  make  such  order  for 
substituted  or  other  service,  or  for  the  substitution  of 
notice  for  service,  as  may  seem  just.  (R.  Sup.  C.,  1875, 
Order  9,  K.  2;  /&,  Order  10;  R.  S.  O.  c.  i6,ss.  32,  33  ; 
c.  40,  s.  95  ;  c.  50,  ss.  20,  23  ;  Eng.  C.  L.  P.  Act  of 
1852,  s.  17;  G.  O.  Chy..  Nos.  99-102;  Eng.  Consol 
Orders,  No.  10,  R.  6,  7.) 

12 
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Eule  34.  Instead  of  the  words  in  brackets  the  English  Eule  has  the  words 
"  in  the  manner  in  which  personal  service  is  now  made  ;"  the  sub- 
sequent part  of  the  Eule  corresponds  with  the  English  Eule. 
R.  S.  O.  c  The  modes  of  service  had  previously  not  been  the  same  in 
Chancery  and  in  a  Common  Law  action  (see  Chy.  Gen.  Orders,  87, 
et.  seq.,  and  Eev.  Stat.  c.  40,  ss.  92-94,  and  Eev.  Stat.  c.  50,  ss.  20- 
24).  Uader  section  20  of  the  C.  L.  P.  Act  (Eev.  Stat.  c.  50),  service 
of  the  writ  was  required  to  be  personal  wherever  practicable,  and 
therefore  leaving  a  copy  with  a  female  servant  at  the  lodging  of 
defendant  has  been  held  not  to  be  good  service  (Price  v.  Tho-ntas,  11 
C.  B.  543)  ;  though  if  the  service  were  shewn  to  have  come  to  the 
knowledge  of  defendant,  leave  to  proceed  might  be  granted.  The 
above  service,  if  of  a  bill  in  Chancery,  would  probably  have  been 
held  sufficient  under  Chy.  Gen.  Order  87  (see  Elliot  v.  Beard,  2 
Chy.  Ch.  80).  Where,  however,  the  service  had  not  been  personal, 
notice  of  motion  to  take  the  bill  pro  c,nif<'.^o  was  required  to  be 
served  personally,  or  as  the  Court  might  direct  (see  Chv.  Order  107 
and  108). 

See  notes  to  Eule  42,  as  to  service  of  corporations. 

Srvic™1  Personal  service  may  be  by  delivering  the  process  into  the  defen- 

dant's hand  ;  jor  by  seeing  him  and  bringing  the  process  to  his  notice 


'Who  luay 
serve   writs 


Substituted 
Service. 

Formerly. 


(T/ioiiiKon  v.  Pheney,  1  Dowl.  441);  and  shewing  him  the  original 
if  he  desires  it  (Go<j<j*  v.  Hui>ti'i<(/ton-<>)-,  12  M.  &  W.  503)  within  a 
reasonable  time  after  service  ('/ howa*  v.  Pcar<-<-.  2  P>.  &•  C.  701  ; 
Prlif  v.  Anthraxi-,  (i  M.  &  S.  274;  a  quarter  of  an  hour  was  con- 
sidered reasonable  time  in  JJV.sY/Vy/  y.  Jour*,  5  Moo.  l(>2)  ;  or  if  he 
r*  fuses  to  receive  the  copy,  after  being  told  its  nature  and  being 
tendered  it,  then  by  placing  it  on  his  person  (Bell  v.  Vincent,  7  D. 
&  E.  233),  or  by  throwing  it  down  in  his  presence  (1  Dowl.  443). 
The  copy  must,  however,  be  left  with  the  defendant  and  not  m> 
shewn  to  him  (Worl'ji  \.  (,'foccr,  2  Str.  877),  even  though  he  refuses 
to  take  it  (Pigeon  v.  Bruce,  8  Taunt.  410  ;  Erin,,  v.  Powley,  2  TJ.  C. 
K.  270). 

i>y  the  practice  in  the  Common  Law  Courts,  anyone  might  serve 
papers.  But  by  E.  S.  0.  c.  50,  s.  335,  "Xo  mileage  shall  be  taxed 
or  allowed  for  the  service  of  any  writ,  paper  or  proceeding,  without 
an  affidavit  being  made  and  produced  to  the  proper  Taxing  Officer, 
stating  the  sum  actually  disbursed  and  paid  for  such  mileage,  and 
the  name  of  the  party  to  whom  such  payment  has  been  made  ;  and, 
except  in  the  cases  provided  for  in  the  23rd  section  of  this  Act,  no 
fees  shall  be  allowed  for  the  mileage  or  service  of  writs  of  summons 
o.'  other  mean?  process  unless  served  and  sworn  in  the  affidavit  of 
service  to  have  been  served,  by  the  Sheriff,  his  Deputy  or  Uailitf, 
being  a  literate  person  (or  by  a  Coroner  when  the  Sheriff  is  a  party 
to  the  suit),  nor  unless  a  return  of  the  Sheriff  or  Coroner  (as  the 
may  be)  is  indorsed  thereon.  '  The  practice  was  formerly  similar  in 
Chancery  under  Order  298,  but  that  Order  was  rescinded  by  Order 
610,  and  thereafter  any  reasonable  sum  paid  for  serving  proceedings 
might  be  taxed,  no  matter  by  whom  the  service  was  effected.  Under 
the  present  tariff  (item  14)  the  costs  of  service  of  a  writ  by  a  person 
other  than  a  sheriff  are  only  taxable  where  sheriff  has  made  default. 
(See  11.  6.  O.  c.  50,  s.  24). 

Substituted  service  was  not  in  use  in  the  Common   Law   ( 'uurts. 
The  equivalent  practice  was  that  provided  by  R.  S.  O.  c.  50,'  s.  21), 
under  which,  if  reasonable  efforts  had  been  made  to  effect  ser 
and  either  the  writ  had  come  to  the  defendant's  knowledge  or  he 
wilfully  evaded  service,  an  order  might  be  obtained  to  proceed  us  if 
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:i;il  service  had  been  effected.     In  Chancery,  substituted,  service     g,uie  34. 
'.owed   wherever  necessary  (see  Hope  v.  Hope,  19  Bear.  237  ; 
4  I>.  M  .  \:   <i.  32Si.   and  this  jurisdiction  was  enlarged  by  Statute 

Stat.  c.  4H.  8.  !»4,  (printed  infra  p.  181)  : 

The  present  Rule  gives  a  wide  discretion  to  the  Court.     It  allows  Present 
substituted  service  to  be  ordered  if,   from  any  cause,  the  plaintiff  is  pr,-i<'i 
unable  to  effect  prompt  personal  service,   and  applies  to  a  case  of 
:>  sued  iu  the  name  of  a  firm  when  no  person  having  control  or 
•ment  of  the  business  can  be  found.      (ShiUito  v.  Child  <t-  Co., 

383,  -JOS.) 

Where  defendant  has  an  agent  within  the  jurisdiction,  substitu-  when 
tional  service  may  be  allowed  on  such  agent,  e.  g.  a  managing  clerk  allowed, 
at  Ins  place  of  business  (Annltn/jc  v.  Fitzwittiam,  W.  NT.  1875,  '238)  ; 
.  1  agents  (Jone*  v.  Cary til,,  11  L.  T.,  N.  S.  566)  ;  special  agents 
(Hobhouse  v.  Conrtna/,  12  Sim.   140)  ;  solicitors  who  had  acted  for 
..uit  (Hnrnhn  v.  Holm*'*.  4  Ha.  306  ;    Watt  v.  Banu-tt.  3  Q.  B. 
I)    I  S3,  3t>3  :    Tottenham  v.  Barry,  12  Oh.  D.  798). 

A>  was  said  in  Watt  v.  BarnHt,  3  Q.  B.  D.  367,  substituted  service 

may  be  properly  ordered  upon  any  persons  with  whom  the  Court  is 

••d  that  the  party  is  in  communication.     The  Court  has  a  right 

isider  that  the  copy  of  writ  served  will  be  sent  on,  and  the 

service  will  be  good,  though  the  service  is  not  in  fact  communicated. 

In  cases  decided  under  the  former  Chancery  practice  the  agent  was  • 
required  to  be  such  in  relation  to  the  subject  matter  of  the  suit, 
(Allan  v    1'upir.  5  (' .  0.  L.  J.  118;  Clippie  v.   Yorston,  2  Chy.  Ch. 
31  ;(  ''uiiii/e  v.   Tfii//or,  '2  i.rr.  617  ;  Doremus  v.  Kennedy,  2  Or!  657)  ; 
but  under  the   present  practice  orders  have  been  made  though  the 

•  •d  lias  no  connexion  with  the  subject  of  the  suit,  if  only  he 
is  likely  to  communicate  the  fact  of  service  to  the  defendant  (see  Watt 
v.  Barnctt,  *npra). 

Where  defendant's  wife  or  other  relative  or  person  is  shewn  to  be  or 
iikely  to  be  in  communication  with  him  and  is  within  the  juris- 
diction, service  may  be  allowed  on  such  person  (Dicker  v.  Clarke,   1 1 
W.    R.  635;   Hank  of   Wkitehaven  v.    Thompson,   W.    N.  1877,  45; 
./•/V'v,  1   Chy.  Ch.  358);  and  even  under  the  former 

•  ry  practice  such  service  has  been  allowed  though  the  relative 
>t  shewn  to  be  at  the  time  in  communication  with  defendant 
ron  v.  BakiT,  2  Chy.  Ch.  281).     Such  service  maybe  accom- 

i   by  advertising   where   the  person  upon  whom  substituted 

aacle,  may  not  be  able  to  communicate  with  defendant. 

n'i-n  v.   T/ioi/i-ption,   Cameron  v.  Baker,  xt/pm,  Coul- 

•  ;:<fnnr,  ,'i'J  W.  R.  33,)  or  by  mailing  to  an  address  at  which 

A-n  to  have  recently  been  (Gnpples  v.  Ynr.ffnn.  ,<n/>ru.  ) 

•re  a  bill  had  been  filed  for  foreclosure,  and  the  defendant  the 

of  the  mortgagor  absconded  before  service  effected, 

allowed  substitutionally  upon  one  of   the   Inspectors  of 

•  Lnnilnn    Ciiuail'iaii    Ln<in    ,r    .  1  ijenri/  Co.  V.     Thompson,    8 

91). 

>>tituted  service  will  not  be  ordered  under  this   Rule  unless  it  when  n«>t 
!--\vn  that  prompt  personal  service  cannot  be  effected.     The  foot 
••ut  of  the  jurisdiction  is  not  alom-  a  n-as.in  f,  >r 
isinur  \vith  p'TS'.iri!  service.      11-  must  be    evading   servic-.-.  ..r 
•'»ut-«  unknown  (Robertson  v.  M-m,  ;»  1'r.  K.  5K»i.  Wln-iv 
ID    !><•   ascertained    by   examination  of  relatives  that 

•  will     doubtless     be    prop -r    as    form-'fly    in    Cha', 

rrick  v .  Hoyan,  1    ciiy.    Ch.  307  ;   Mr  Donald  v.  McMitten  '2 
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Enle  34.  Substituted  service  will  not  be  ordered,  under  this  Rule,  of  a  writ 
which  could  not  have  effectually  been  served  personally  —  as  a  writ 
against  a  colonial  government  (tiloman  v.  Governor  of  _\  ew  Zealand. 
1  C.P.  D.  563). 

Principle  of.  The  principle  upon  which  substituted  service  is  granted  is  that  the 
service  is  likely  to  come  to  the  knowledge  of  the  party  (Hope  v. 
Hope,  supra  ;  Fur  her  v.  King,  29  W.R.  535)  ;  where  therefore  the 
defendant  was  shewn  to  have  absconded  from  his  residence  and  place 
of  business  leave  to  serve  him  substitutionally,  by  leaving  copies  of 
the  writ  at  those  places,  was  refused  and  service  was  allowed  by 
advertising.  (  Waiver/tampion  &  Staffordshire  Banking  Co.  v.  Bond, 
43  L.  T.  72  ;  29  W.  R.  599.) 

Not  confined  The  provision  for  substituted  service  has  been  held  in  England,  by 
to  service  of  Denmau,  J.,  in  Chambers,  to  relate  only  to  service  of  writs  of 
writs.  summons  or  notices  thereof,  and  therefore  substituted  service  of  a 

notice  of  application  for  a  writ  of  attachment  was  refused  (Anon.  W. 
N.  1870,  105;  -2  Churl.  Ch.  Ca.  26).  It  is  presumed,  however, 
that  notices  under  Rule  108  may  be  so  served,  and  that,  under  their 
general  jurisdiction,  the  Courts  of  this  Province  may  order  such 
service  of  all  papers  not  required,  to  be  personally  served  (see  Mc- 
Tat/yart  v.  Merrill.  7  Pr.  R.  405).  Substituted  service  has  been 
allowed  of  proceedings  to  set  aside  fraudulent  conveyances  under  R. 
S.  O.  c.  49  s.  10  (Dobxon  v.  Marshall,  9.  Pr.  K.  1  )  ;  and  in  England  of 
a  notice  of  motion  (Cook  v.  Dey  W  N.  1876,  122  ;  Hamilton  v. 
DttritK,  W.  N.  1880  82  ;  see  Dan.  Pr.  1442)  ;  an  order  for  an  interim 
injunction  (  Youny  v.  Brasxey,  1  Ch.  D.  277  ;  a  summons  to  shew 
cause  where  defendant  was  evading  service  (Hunt  v.  Austin,  Kx.  p. 

rburg,  Re 


9  Q.  B.  D.  598);  a  notice  of  appeal  (Ex.  p.  Warburg,  Re 
\Ylmlley,  24  Ch.  D.  364)  ;  and  a  notice  of  motion  for  an  administration 
order  under  Chy.  Gen.  O.  638  \lte  Allan.  9  Pr.  R.  277);  see  also  Re 
Mwaiit,  W.  N.  1879,  144. 

An  order  to  proceed  in  absence  of  service,  will  not  be  made  ;  sub- 
stituted or  equivalent  service  must  be  obtained  if  personal  service  or 
acceptance  of  service  cannot  be  obtained  (\V  .  is  .  1875,  p.  202;  1 
Charl.  Ch.  Ca.  37). 

Substitution  In  Cook  v.  Dey,  2  Ch.  D.  218  it  was  held  by  V.  C.  Hall,  that  the 
of  notice  for  substitution  of  notice  for  service  mentioned  in  the  latter  part  of  the 
Rule  is  not  intended  to  apply  to  ordinary  cases  of  persons  not  able 
to  be  found,  but  who  were  within  the  jurisdiction.  He  therefore 
directed  substituted  service  of  the  writ  by  advertising,  and  by  leav- 
ing a  copy  at  defendant's  office  and  lodgings.  In  Leddell  v.  Me- 
Dowjall,  22  Sol.  Jour.  838,  Manisty,  J.  held  the  Court  had  power 
to  make  an  order  for  substitution  of  notice  for  service  within  the 
jurisdiction.  See  also  in  Out.,  R.  S.  O.  c.  40,  s.  94,  infra,  p.  181.  • 

In  such  cases  the  time  for  appearance  runs  from  the  time  the  order 
takes  effect,  that  is,  from  the  service  of  the  writ  at  the  place  men- 
tioned or  issue  of  the  advertisement,  whichever  is  the  later  (Crane 
v.  JullionZCh.  D.  220  ;  see  also  Johnson  v.  Aloffat,  \V.  N.  1875. 
248,  1  Charl.  Ch.  Ca.  39). 

When  ser-  Where  defendant  gave  his  club  as  his  address  and  an  order  for 
vice  set  substitutional  service  having  been  granted  on  an  affidavit  of  a  clerk 
that  he  had  been  to  the  defendant's  residence  but  had  been  unable  to 
effect  personal  service,  and  judgment  by  default  was  signed  on  the 
substituted  service,  the  affidavit  was  considered  misleading  and  the 
order  for  substitutional  service  was  set  aside  though  two  years  had 
elapsed  since  signing  of  judgment  (Johnson  v.  Meitzies,  72  L.  T. 
Jour.  348). 
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An  order  directing  substitutional  service  upon  solicitors  of  defend-     Rule  34. 
ant  in  a  former  action  was  set  aside,  it  being  shewn  that  the  solicitors 
had  ceased  to  act  for  defendant   in  such  former  action  (Tin-  Pmn- 
merania,  4  P.  D.  195). 

Substituted  service,  when  duly  effected,  is  for  all  purposes  equiva-  practice, 
lent  to  personal  service  (  Watt  v.  Barnett,  3  Q    B.   D.  303). 

When  it  is  necessary  to  effect  substitutional  service  on  several 
defendants  at  the  suit  of  the  same  plaintiff,  and  the  application  is 
based  on  the  same  facts,  a  single  affidavit  may  be  used  setting  out 
the  necessary  facts  and  entitled  in  all  the  actions  (Orkney  v. 
Shnnnhan,  8  L.  R.  Ir.  155). 

( \>sts  of  motion  for  leave  to  effect  substituted  service  are  taxable  Costs. 
in  the  cause  (Eager  v.  Buckley,  8  L.  R.  Ir.  99). 

Rev.  Stat.  Ont.  c   40,  s.  94,  provides  as  follows  :  — 

"94.   Where  a  defendant  or  respondent  in  any  suit  or  matter  is  ab-  Service  by 
sent  rrom  the  Province  or  cannot  be  found  therein  to  be  served,  the  other  modes 
Court  may  authorize  proceedings  to  be  taken  against  him  according 
to  the  practice  of  the  Court  in  the  case  of  a  defendant,  whose  resi- 
dence is  unknown,  or  in  any  other  manner  that  may  be  provided  <>r 
ordered,    if  the  C  >urt    shall,  under  the  circumstances  of  the  case, 
deem  such  mode  of  proceeding  conducive  to  the  ends  of  justice." 
28  Viet.  c.  17,  s.  12. 

This  Act,  which,  it  is  apprehended,  may  still  be  applied,  (see 
Dohton  v.  Marx/tall,  9  Pr.  R.  1)  was  held  to  apply  to  cases  where 
defendants  are  very  numerous  or  where  they  reside  out  of  the  juris- 
diction at  a  very  great  distance,  or  where  the  residence  is  not  known 
at  all,  or  where  from  any  other  cause  it  would  be  difficult  or  expen- 
sive to  effect  a  service  (Pearson  v.  Campbell,  2  Chy.  Ch.  25).  Ad- 
vertising has  been  dispensed  with  where  it  would  be  useless,  and 
service  allowed  by  mailing  to  the  address  of  defendant's  brother 
resident  in  the  Province,  though  not  in  any  way  an  agent  of  defen- 
dant (Cooper  v.  Lane,  1  Chy.  Ch.  363). 

A  combination  of  different  modes  of  effecting  service  where 
defendant's  address  is  nob  known  or  he  cannot  be  found  may  be 
ordered,  depending  upon  the  circumstances  of  the  particular  case. 

Example j).  -Where  the  defendant  was  supposed  to  be  within  the 
jurisdiction  but  had  absconded  or  was  evading  service,  service 
allowed  by  leaving  copies  of  writ  at  his  last  lodgings  and  place  of 
business  and  by  advertising  or  mailing  (Cook  v.  Dey,  2  Ch.  D.  218  ; 
v.  Brewer,  24  W.  R.  40);  by  serving  tenants  of  lands  in 
question  in  the  action  to  whom  the  defendant  had  given  notice  to 
pay  rents  to  him,  and  advertisement  (Crane  v.  Jidlioti,  2  Ch.  D.  220)  ; 
by  leaving  copy  of  writ  at  defendant's  only  known  place  of  residence, 
a  club,  and  serving  solicitors  who  refused  to  accept  service  but  had 
acted  in  other  matters  for  defendant  (Rafael  v.  Onyley,  34  L.  T. 
124  ;  .-,et:  Anna,  1  Char.  Ch.  Ca.  38)  ;  by  mailing  to  his  address  and 
advertizing  (Hamilton  v.  Daoies,  W.  N.  1880,  82)  ;  by  serving 
defendant's  wife,  leaving  copies  at  his  residence  and  advertizing" 
(Mallows  v.  Kannixtrr,  \V.  N.  1882,  183;  31  W.  R.  238).  Where 
defendant  is  out  of  the  jurisdiction  but  his  whereabouts  unknown, 
service  may  be  allowed  by  advertising  alone  if  no  agent  within  the 
jurisdiction  or  person  likely  to  be  in  communication  with  defendant 
(Harf/ei/v.  Ditto,  35  L.  T.  706  ;  Gordon  v.  Hanua,  (i  Pr.  R.  2  If,  ; 
WhOtttyy.  /fu n<-t/well,  2t  \V.  R.851)  ;  or  by  advertising  and  mailing 
to  various  addresses  at  which  defendant  has  been  heard  of  (St.ii)t-«>i> 
v.  titinitton,  6  (.Jr.  379). 
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Rules  34-36  Any. objection  to  an  order  allowing  any  particular  mode  of  service 
must  be  taken  by  motion  to  set  aside  the  order  and  not  by  pleading 
the  objection  as  a  defence  (Preston  v.  Lament,  I  Ex.  D.  363). 
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2. — On  particular  Defendants. 

3.  A  married  woman  shall  be  served  in  the  same 
manner  as  a  party  to  a  suit  or  matter,  not  under  any 
disability,  is  now  served  ;  and  the  like  proceedings  may 
be  had  on  such  service  and  with  the  like  effect,  as  if 
the  married  woman  were  a  feme  solo.     (See  G.  O.  Chy., 
No.  613  ;   11.  S.  O.  c.  125,  s.  20.) 

This  Rule  corresponds  with  the  Chancery  Order  No.  613.  The 
Knglish  Rule  R.  S.  C.  1875,  Order  3,  Rule  3,  provided  that,  where 
the  husband  and  wife  live  together  and  are  both  defendants,  service 
on  the  husband  shall  be  deemed  good  service  011  the  wife,  but 
authorizes  the  Court  or  a  Judge  to  order  that  the  wife  shall  be 
served  with  or  without  service  on  the  husband.  The  Married 
Woman's  Acts  in  this  country  have  made  a  difference  (see  R.  S.  0. 
c.  125,  47  V.  c.  19,  and  notes  to  Rule  97). 

4.  Where  the   action  is  for  the   administration   or 
partition  of  an  estate  in  which  an  infant  is  interested 
or  where  the  action  is  for  any  purpose  other  than  the 
recovery  of  money  from  an  infant  defendant  personally, 
or  of  lands,  goods  or  chattels,  of  which  he  is  person- 
ally in  possession,  service  on  the  official  guardian  shall 
be  good  service  on  the  infant  defendant  if  such  infant 
defendant  is  resident  in  Ontario  at  the  time  of  such 
service. 

(a)  If  in  such  case  there  is  more  than  one  infant 
defendant,  for  whom  service  is  to   be   made  on   the 
official  guardian,  one  copy  only  need  be  so  served. 

(b)  From  the  time  of  such  service  the  official  guar- 
dian shall  become  and  be  the  guardian  ad  litem  of  the 
infant,  unless  and  until  the  Court  otherwise  orders  ; 
and  it  shall  be  his  duty  forthwith  to  attend  actively  to 
the  interests  of  the  infant  in  the  action,  and  for  that 
purpose  to  communicate  with  all  proper  parties,  in- 
cluding the  father  or  guardian  (if  any)  of  the  infant, 
and  also  the  person  with  whom  or  under  whose  care 
the    infant    resides,   in    case  such  person   is   not   the 
infant's  father  or  guardian  ;  and  the  guardian  is  to 
make  such  other  enquiries  and  to  take  such  other  pro- 
ceedings as  the  interests  of  the  infant  may  require. 

(c)  Any  person  interested  may  move  before  a  Judge 
in  Chambers,  on  such  material  as  he  may  think  pro- 
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;or  an  order  appointing  a  guardian  other  than  the    Kule36. 
official  ^uardi.in  i  ;   \vhereupon  siuh  orck : 

may  be  considered  most  conducive  to  the  interests  of 
the  infant  shall  be  made,  and  a  copy  of  the  order  shall 
forthwith  !)j  served  on  the  official  guardian.  (R.  Sup. 

^75,  Order  9,  R.  4  ;  G.  O.  Chy.,  Nos.  5  17-520,  610- 

616). 

This  Rule,  in  ti  which  it  applies,  is  in  substantial  accord* 

with   the   rhaneery   Orders  610  to  612,   as    construed   in  the 

meery  except  that  those  Orders  required  an  ex  parte  order 

taken,  out  for  the  appointment  of  the  guardian,  which  order 

the  present   Rule  dispenses  with. 

Rule  has  no  application  however  in  the  cases  in  which  by 
link-  .S7  an  infant  defendant  is  to  IK-  personally  served,  nor  where  the 
infant  defendant  is  not  resident  in  Ontario. 

In  ll'jrk'nt*  v    ff(irt>/,  6  Pr.  11.  *2(X),  under  the  former  practice  in  a 
redemption  suit  to  which  the  widow  and  infant  heirs  of  the  mortga- 
re  parties  defendant  ;  a  guardian  named  by  the  mother  was 
appointed  to  tiie  infants,  it  being  considered  that  there  was  no  con- 
diet  of  interest  between  the   defendants.     The  present  practice  is, 
er,   different.     In   H<jtl<jinx  v.    Hody'in*  (Mr.    Dalton,   March, 
the   mother  of  infants   defendants   of  tender  years  who  was 
also  their  guardian,  appointed  by  the   Surrogate  for  the  purpose  of 
taking   proceedings  on  their  behalf  for   partition  of  the  lands   in 
question  under  the  Partition   Act,  applied  to  have  a  guardian  other 
than  the  .  >fficial  guardian  appointed.    There  was  no  conflict  of  interest 
and  the  action  involved  a  partition  of  lands  inherited  by  the  infants 
from  their  grandfather,  but  the  Master  in  Chambers  held  that  there 
•  sufficient  reason  for  acting  under  the  power  conferred  by  this 
uid  that  the  policy  adopted  by  the    Rules  of  appointing  the 
official  guardian  was  not  to  he  departed  from  without  some  reason, 
from  the' wishes  of  those  who  naturally  have  the  care  of  the 
infants'  interests. 

On  an   application   at   the  instance   of  an  infant  of  18  who  was 

>le  of  exercising  a  sound  discretion  in  managing  his 

own  affairs  and  applied  with  the  approbation  of  his  father,  a  guardian 

Dominated  by  the  infant  was  appointed  under  above  clause  (<•)  in  the 

of  the  official  guardian  (M<- A'<-// :>V  v.  Dir'ujht,  '2  (.'.  L.  'I.  3  ">!>). 
Where  an  infant  resided  out  of  the    Province   and  his  interest  in  Practice  in 
11,  the  official  guardian  was  on  motion  allowed  to  bej^^jj  36 
served  for  him  (  \\'<-th'-,'h<-nil  v.    Wetherhead,  '.)  Pr.   It.  96).     It  is  now, 
-tabiished  that  in  the  cases  in  which  this  Rule  and  Rule 
•  ply  the  former  (  Miancery  practice  is  still  to  be  followed 
Anthony,  II  Pr.   R.  545 

follo-.ving    ' 'hane.M-y    orders    regulate    the    practice    in    such 
-  : — 

1     [n  any  proceeding  in   the  < 'ourt  in  which  it  may  be  neces- Chy.  i>r.i<-rs 
sary  to  ;i!>i><ii:it  a  g;i:irdian  n>l  liti-m  for  an  infant,  the  person  desiring  'Ji^-612. 
:'[ciiiit  in-ni  shall,  upon  an  allegation  contained  in  the  />/•<• 

a  for    whom    such    guardian  is  sought,  be 

entitled  t>  an  order  '-./•  /v/V.   from    the  <  'krk  of    Kfcords  and  \Vrits, 
or,  \vht-r--  tin-   bill    is    tiled    or    tin-    pr  are   taken  outside  <>f 

Toronto,  fi-oni  tlr-  D'-piity-RrgisM-ar  of  the  County  where  such  bill 

is  tiled  or  pro.-e.-dinu's  aiv  had  appointing  a  guardian  ml  lit< m  to  such 
infant." 
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Bales  36-38  The  prcecipt  order  will  now  appoint  the  official  guardian  to  be  the 
guardian  ad  litem  (Rew  v.  Anthony,  9  Pr.  R.  545)  unless  he  is  acting 
in  the  matter  for  parties  adversely  interested,  in  which  case  a  special 
application  will  have  to  be  made. 

Chy.  Orders      "611.   With  the  order  appointing  such  guardian  shall  be  served  on 


611,  612. 


37 

Service  on 

infant 

personally. 


Lunatic. 


the  guardian  one  copy  of  the  proceedings  had  up  to  the  time  of  such 
appointment,  or  of  such  part  thereof  as  may  be  necessary  to  enable 
the  guardian  to  protect  the  interests  of  the  infant  to  whom  he  has 
been  appointed  guardian. 

"612.  Any  person  aggrieved  by  such  order  may  move  before  a 
Judge  in  Chambers,  on  such  material  as  he  may  think  proper,  to 
discharge  the  same,  whereupon  such  order  as  may  be  considered 
most  conducive  to  the  interests  of  the  infant  shall  be  made. " 

5.  Where  an   action   is   brought  against  an   infant 
defendant  for  the  recovery  of  money  from  him   per- 
sonally or  for  the  recovery  of  lands,  goods,  or  chattels 
of  which  he  is  personally  in  possession,  service  shall 
be  made  on  the  infant  personally,  and  one  copy  of  the 
writ  shall  also  be  posted  (prepaid)  to,  or  delivered  at 
the  office  of  the  official  guardian.     (Comp.  R.  Sup.  C., 
1875,  Order  9,  R.  4  ;  G.  O.  Chy.  Nos.  517-520.) 

This  varies  from  the  English  Rule.  Personal  service  on  an  infant 
is  made  in  the  same  manner  as  upon  an  adult  (Dan.  Chy.  Prac  (5th 
ed. )  368,  376). 

See  notes  to  the  preceding  Rule. 

Where  an  infant  is  out  of  the  jurisdiction  the  Court  has  the  like 
power  to  order  substitutional  service  or  by  publication  or  otherwise 
as  in  the  case  of  an  adult  (Duffy  v.  O'Connor,  1  Chy.  Ch.  393). 

6.  Where  a  lunatic  or  person  of  unsound  mind  not 
so  found  by  inquisition   [or  judicial  declaration]   is  a 
defendant  to  the  action,  service  on  the  committee  of 
the  lunatic,  or  on  the  person  with  whom  the  person  of 
unsound  mind  resides,  or  under  \.hose  care  he  or  she 
is,  shall,  unless  the  Court  or  Judge  otherwise  orders, 
be  deemed  good  service  on  such  defendant.       (Comp. 
R.  Sup.  C.,  1875,  Order  9,  R.  5  :  R.  S.  ().,  c.  40,  s.  70; 
c.  220,  ss.  49-51  ;  G.  O.  Chy.,  Nos.  517-520.) 

Same  as  the  English  Rule,  except  the  words  in  brackets.  The  R. 
S.  O.  c.  40  s.  65,  authorizes  the  Court  of  Chancery  or  a  Judge  to  de- 
clare a  person  a  lunatic  without  an  inquisition. 

Where  a  lunatic  had  no  committee,  service  was  in  England  directed 
to  be  on  the  keeper  of  an  asylum  where  the  lunatic  was  living 
(Thorn  v.  Smith,  W.  N.  1879,  p.  81,  27  W.  R.  617.)  It  is  the  duty 
of  the  keeper  of  an  asylum  to  allow  the  writ  to  be  served,  (Den'mon 
v.  Hardinys,  W.  N.  1867,  17,)  unless  the  service  might  be  injurious 
to  the  lunatic. 

By  R.  S.  O.,  c.  220,  s.  49  however,  the  Inspector  of  Prisons  and 
Public  Charities  is  ex  officio,  and  by  his  name  of  office,  the  committee 
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ry  lunatic  who  has  no  other  committee  and  who  is  detained  in  Rules  38-41 
a  public  asylum,  and  it  is  presumed  that  in  such  case  service  may  be 
upon  the  Inspector. 

39 

No  further  proceedings  are  to  be  taken  against  Guardian  ad 
such    a    defendant    who    has    no    committee    until    a 
guardian    ad    litem   is    appointed.      (See  G.  O.  Chy., 
No.  518.) 

See  notes  to  Rules  09  and  124. 

3. — On  Partners  and  other  Bodic*. 

8.  Where  partners  are  sued  in  the  name  of  their  firm,  Partners, 
the  writ  shall  be  served  either  upon  any  one  or  more 
of  the  partners,  or,  at  the  principal  place  within 
Ontario  of  the  business  of  the  partnership,  upon  any 
person  having  at  the  time  of  service  the  control  or 
management  of  the  partnership  business  there  ;  and, 
subject  to  the  Rules  hereinafter  contained,  such  service 
shall  be  deemed  good  service  upon  the  firm.  (R.  Sup. 
C,  1875  Order  9,  R.  6.) 

Same  as  the  English  Rule. 

Service  on  a  person  who  is  not  a  partner  may  be  discharged  with 
costs  on  the  application  of  the  firm  (Nelson  v.  Pastorino,  49 
I..  T.  564). 

41 

9    Where  one  person  carrying  on  business  in  the^"onbusj 
name  of  a  firm  apparently  consisting  of  more  than  ness  under 
one  person,  shall  be  sued  in  the  firm  name,  the  writ na 
may  be  served  at  the  principal  place  within  Ontario  of 
the  business  so  carried  on  upon  any  person  having  at 
the  time  of  service  the  control  or  management  of  the 
business  there  ;  and,  subject  to  any  Rules  of  Court, 
such   service   shall   be   deemed   good  service    on    the 
person  so  sued.     (R.  Sup.  C  ,  June  1876,  R.  4.) 

as  the  English  Rule. 

This  Huh;  dons  not  apply  where  the  person  so  carrying  on  business 
••come  a  lunatic.  Rule  38  in  such  case  applies  (For<'  Street 
house  Co  \.  Dnrrfint.  <f  Co.,  10  Q.  B.  D.  471). 

The  power  to  partners  to  sue  and  be  sued  in  the  name  of  their  firm  is 
;  ule  1 00) .     I  n  Hitch  cases,  if  partners  are  suing  in  the  name  of  the 
linn,  they  must,  on  the  demand  of  the  defendant,  disclose  the  names    * 
of  the  partners  ;  and  whether  suing  or  being  sued,  they  may   be 
I  by  a  Judge,  on  the  application  of  any  party  to  the  action, 
,K«  such  disclosure  (Rule  30  and  100. )     If  a  firm  is  sued  as  such, 
e  may  be  effected  either  upon  any  one  or  more  of  the  partners, 
or  at  the  principal  place  of  business  of  the  partnership  upon  any 
;  having  the  control  or  management  of  the  business.     The  part- 
ners  are   to  appear   individually  in    their   own    names,  but  all   sub- 
sequent proceedings  go  on  in  the  name  of  the  firm  (Mule  f>7). 
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Bales  41,  42  Where  a  partnership  unregistered  existed  between  A  B  and  C 
under  the  style  A  &  Co.  and  A  absconded,  and  three  days  later  C  ma<l< 
a  secret  assignment  of  his  interest  in  the  business  to  B.  and  twc 
days  thereafter,  before  the  announcement  was  made  public,  C  wai 
served  with  a  writ  in  an  action  against  the  firm  by  its  tirm  name,  o: 
which  proceedings  B  was  aware,  it  was  held  that  the  service  was 
good  (Bank  of  Hamilton  v.  Blakeslee,  9  Pr.  R.  130). 

Though  the  partners  in  such  action  are  to  appear  individually 
(Rule  57)  the  judgment  is  not  against  them  individually,  but  musl 
follow  the  writ  and  be  against  the  firm  (Jackson  v.  Litchjield,  8  Q, 
B.  D.  474)  ;  (see  discussion  of  this  case  in  17  L.  J.  324). 

After  judgment  against  the  firm,  execution  may  issue  against  anj 
property  of  the  firm,  or  against  any  person  admitted  or  adjudged  tc 
be  a  partner,  or  against  any  person  served  as  a  partner  with  the 
writ  who  has  failed  to  appear.  If  the  judgment  creditor  claims  tc 
be  entitled  to  issue  execution  against  any  one  else  as  a  partner  in  the 
firm,  he  may  apply  for  an  order  to  that  effect,  and  an  issue  may  be 
directed  to  try  the  question  (Rule  346). 

If  a  business  is  carried  on  by  a  single  individual  he  may  be  sued 
in  the  firm  name.  Rule  41  provides  for  the  service  of  the  writ  : 
Rule  57  provides  for  the  defendant's  appearance. 

A  person  residing  abroad,  but  carrying  on  business  in  this  Province 
under  a  firm  apparently  consisting  of  more  than  one  person,  may  be 
sued  here,  and  the  writ  may  be  served  at  his  place  of  business  in 
this  Province  (O'Neil  v.  Clason,  46  L.  J.  Q.  B.  191). 
42 

Corpora-  JQ.  Where  by  any  statute   provision   is   made   for 

service  of  any  writ  of  summons,  bill,  petition  or  other 
process  upon  any  corporation  or  any  society  or  fel- 
lowship, or  any  body  or  number  of  persons,  whether 
corporate  or  otherwise,  every  writ  of  summons  may 
be  served  in  the  manner  so  provided.  (R.  Sup.  C., 
1875,  Order  9,  R.  7  ;  R.  S.  O.,  c.  50,  ss.  21.  22  ;  c.  149, 
s.  43  ;  c.  150,  s.  60). 

Former  The  following  sections  of  the  C.  L.  P.  Act,  Rev.   Stat   c.  50,  ss. 

practice  con- 21  22,  prescribe  the  mode  of  service  of  a  writ  of  summons  upon 
corporations  : 

R.  S.  O.  "21.    Every  such  writ  issued  against  a  corporation  aggregate,  and, 

c.  50,  s.  21.  in  the  absence  of  its  appearance  by  attorney,  all  papers  and  proceed- 
ings in  the  action  before  final  judgment  may  be  served  on  the  Mayor, 
Warden,  Reeve,  President,  or  other  head  officer,  or  on  the  Town- 
ship, Town,  City  or  County  Clerk,  or  on  the  Cashier,  Manager, 
Treasurer  or  Secretary,  Clerk  or  Agent  of  such  corporation,  or  of 
*  any  branch  or  agency  thereof  in  Ontario  ;  and  every  person  who, 
within  Ontario,  transacts  or  carries  on  any  of  the  business  of,  or 
any  business  for,  any  corporation  whose  chief  place  of  business  is 
without  the  limits  of  Ontario,  shall,  for  the  purpose  of  being  served 
with  a  writ  of  summons  issued  against  siich  corporation,  be  deemed 
the  Agent  thereof. " 

The  first  part  of  this  section  applies  only  to  corporations  whose 
chief  place  of  business  is  within  the  Province.  Service  within  the 
Province  on  the  President  of  a  foreign  corporation  was  held  bad 
where  it  was  not  shewn  that  he  transacted  any  business  there 
(Wil*on  v.  Detroit  &  Milwaukee  Rt/.  Co.,  3  Pr.  R.  37).  Where  a 
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...n  Insurance  »  'o.  had  a  head  office  for  the  Province  in  Toronto     B,uje  42. 

•lie   local    agent   of    the    Co.   at    Ottawa    was   held    good 

under  this  section  notwithstanding  the  provisions  of  the  Dom.  Act, 

»';/*('«  v.  .fcVmi  /,/VV  I,i.«m-<inc''  Co.,  8  Pr.  R.   131.) 


(•'.very  writ  of  summons  issued  against  a  railway,  telegraph,  /'•  . 

•  rporation,  and  all  subsequent  papers  and  proceedings, 

in  tlu-  event  of  an  appearance  not  having  been  duly  entered,  maybe 

on  the   Agent  of  such   corporation,  at  any  branch  or  agency 

f,  or  on  any  Station  Master  of  any  railway  company,  or  on 

•ih  (  >perator  or  Express  Agent,  having  charge  of  any  tele- 

press  office  belonging  to  such  corporation  ;  and  any  such 

.  Operator  or  Express  Agent  shall,  for  the  purpose  of  being 

with  a  writ  of  summons  issued   against  such   corporation,  or 

•  :•  proceeding  as  aforesaid,  in  the  event  of  non-appearance, 
the  Atrent  thereof." 

Chy.  (Jen.  Orders  91  &  9-  prescribe  the  mode  of  service  of  a  bill  Cli.  Ord.  91. 

:  poratioiis.     These  Orders  are  as  follows  : 

•".M  .  Service  «»f  a  bill  of  complaint  within  the  jurisdiction  of  the 

;pon  a  corporation   aggregate,  is  to  be   effected  by   personal 

of  an  office-copy  thereof  on  the  Warden,  Reeve,  Mayor  or 

Clerk,  in  ease  of  a  municipal  corporation,  or  on  the  President,  Man- 

other  head  officer,  or  the  Cashier,  Treasurer  or  Secretary,  at 

.d   office,  or  at  any   branch   or  agency  in  Ontario,  or   on  any 

other  per>on   discharging  the  like  duties,  in   the  case  of  any  other 

Corporation." 

This  order  applies  only  to  servi6es  of  corporations  within  the  jur- 

•ii   and  does  not  authorize   service  on  an  agent   (C<i-tnpbefl  v. 

.   1  <  hy.  I'h.  2).       The  next  Order  applies  to  foreign  rorpora- 

'.  Inch  may  be  served  at  any  agency  within  the  Province  (Jrwin 

••-.,  2  Chy.  Ch.  291  ;   Rowland  v.  Gri<-r.«t,ri,  5  U.  C. 

L  J.  19.) 

Where  a  foreign  corporation  aggregate,  defendant  to  a  bill  Ib.  9-2. 
i.laint.  has  no  branch  or  agency  in  Ontario,  service  of  the  bill 
icli  corporation  may  be  effected,  out  of  the   jurisdiction,  by 
•  >f  an  office-copy  thereof  on  the  Warden,  Reeve, 
k.  President,  Manager,  or  other  head  officer,  or  on  the 
r.  Treasurer,  or  Secretary  of  such  corporation,  or  other  person 
rlie  like  duties,  as  in  the  case  of  service  in  Ontario." 

For  the  mode  of  serving  companies  incorporated  by  special    Act  Cos.  by 

atent,  see  H..-V.  Stat    c.  14!l,  s.  43,  and  c.  150,  s.  60,  le^™  nr 
•Liiics   incorporated  by  the  authority  of  the  Legislature  of  !,|'(e).j.ii    \,-t. 
id  .'-i-J-M  Viet.  c.  1-J,  s.   41.  (D)  and   40   Viet.  c.   43,  s.  61,  ' 
•upanies  incoi-porated  l»y  the  authority  of  the    Dominion 
Parliament  ;  and  40  Viet.  c.  4'2,  s.  !>  (D),  as  to  Insurance  Companies. 
o   II  '/////•  v.  Land  and  l\'<it<-r,  etc.  Co.,  \V.  N.  1SS3,   174. 

•  n  held    that   a    f«>i-ei..'n   corporation,    having    a   place    of  Fmvi-n  .-or 

j   in     I-ln.Lrland,  may  be  sued  there,  and  served  in 

unit  r  pi,  int.  -d  out    i:r  section   111    of    the    (  '.    1..    P.    Act  of  1S.VJ, 

for  this  purpose  in  England  a   head   officer   i  A'<  //•/<// 

Upjwn,  I..  P.  7  <}.  P>.  -!•:;  ;  r<ilm<r\-.  Gould's  Manufacturing 

'.  .  N.  I.ss4.  C>;i  ;   see  also  per  Lord  St.    Leonards  in  Tin-  ('urmn 

>iiijniii't  v.   Mnrluri  'i.  .")  H.    L.  ('.  at  ]t.4.")!li        P>ut  service  on  a 

booking  clerk  or   a  >cotch  railway  company  at  a  station  on  an 

n     railway    over     which    tin-    Scotch    company    had    running 

held    insufficient   in    M«r[:<-r<-th    v.    <  !  l<t.-«i<>ir    ,nul  Smitk 

-,  !;<>',  I,,;,,,  c,,.,  L    R.  8  Ex.  14U. 
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Bulea  42-44  Where,  by  a  Statute,  service  of  a  writ  might  be  effected  by  beii 
left  at,  or  sent  by  post  to,  the  company's  office,  or  given  to  the  seci 
tary  or,  if  no  secretary,  to  a  director,  and  the  company  had  no  offic 
and  was  being  sued  by  the  secretary,  service  on  a  director  was  he 
invalid  (Lawrenson  v.  Dublin  Metropolitan  <&c.,  Railway,  37  L.  T.  3: 

A  colonial  Government  (Sloman  v.  Governor  of  New  Zealand,  1. 
P.    D.  563),   and  a   foreign  Government  (Strousberg  v.   Costa  Rit. 
29  W.  R.  125)  have  been  held,  not  to  be  corporations  with  this  Ku! 

It  has  been  decided  under  the  English  Rule  63,  and  s.  100  of  t 
Act  of  1875  [see  s.  93  of  Ont.  Judicature  Act  and  Rev.  Stat.  c.  1, 
8  (13)],  that  a  foreign  corporation,  though  it  does  not  carry  ' 
business  within  the  jurisdiction,  may,  in  a  proper  case,  be  sued  thei 
(See  We«tman  v.  Aktir.bolaciet,  <fcc.,  1  Ex.  D.  237,  and  Scott  v.  T 
Royal  Wax  Candl*  Co.,  1  Q.  B.  D.  404.  See  also  Royal  Mail  Steo 
Packet  Co.  v.  Braham,  2  App.  Ca.  381.) 

Such  a  corporation  might  hitherto  have  been  sued  in  Ontario,  ai 
the  mode  of  service  in  such  case  was  prescribed  by  Chy.  Gen.  Ord 
92  and  Rev.  Stat.  c.  50,  ss.  50  ami  51.) 

43  4. — In  Particular  Actions. 

Action  to          1 1.   Service  of  a  writ  of  summons  in  an  action  to  r 

recover  land.  ...  ~  •          r     1 

cover  land  may,  in  case  ol  vacant  possession,  [when 
cannot  otherwise  be  effected]  be  made  by  posting 
copy  of  the  writ  upon  the  door  of  the  dwelling-hou: 
or  other  conspicuous  part  of  the  property.     (R.  Su 
C.  1875,  Order  9,  R.  8  ;  Comp.  R.  S.  O.,  c.  51,  s.  8.) 

Identical  with  the  Rule  in  the  English  Judicature  Act.  The  cc 
responding  provision  in  the  P]nglish  and  Ontario  C.  L.  P.  Acts  do 
not  contain  the  words  in  brackets. 

Service  by  nailing  a  copy  to  a  tree  upon  the  lot  which  was  a  wi 
land,  considered  good  service  under  the  similar  provisions  of  R. 
O.  c.  51,  s.  8.     (Burnham  v.  Jones,  32  U.  C.  Q.  B.  83.) 

Where  service  has  been  effected  in  this  manner  in  ejectmeu 
judgment  by  default  cannot  be  signed  without  a  Judge's  order  i 
heretofore.  (See  Rule  T.  T..  1845,  No.  92  Anon.  60  L.  1\  Jour  3< 
1  Charl.  Oh.  (Ja.  40  ;  see,  however,  Isaac  v.  Diamond,  W.  ! 
1880,  75). 
44 

indorsement      \  2.  The  person  serving  a  writ  of   summons  shal 

•of  service.          .   ,   .         .          l    .  ..  ,  ... 

within  three  days  at  most  after  such  service,  mdors 
on  the  writ  the  day  of  the  month  and  week  of  tfc 
service  thereof;  otherwise  the  plaintiff  shall  not  b 
at  liberty,  in  case  of  non-appearance,  to  proceed  b 
default  [without  the  leave  of  a  Judge,  such  leave  to  b 
obtained  at  the  cost  of  the  plaintiff,  and  such  cost  t 
be  in  no  event  charged  against  the  defendant]. 

(a)  Every  affidavit  of  service  of  such  writ  sha 
mention  the  day  on  which  such  indorsement  wa 
made.  (R.  Sup.  C.,  1875,  Order  9,  R.  13  ;  Comp.  I' 
S.  O.,  C.  50,  s.  25  ;  Eng.  C.  L.  P.  Act  of  1852,  s.  15 


SEKYUK    «HT     OF     ONTARIO.  189 

words  in  brackets  are  new,  and  not  in  the  Order  or  Statutes 
.1  to.  In  lldft'nnj*  v.  Uurldj,  16  Ch.  I  >.  734,  and  in  Sproalv. 
.  \\'.  N.  lss3.  76  ;  48  L.  T.  Too,  the  time  for  making  the  in- 

\tended  under  Rule  462. 

rder  to  amend  the  indorsement  of  service  was  granted  where 
te  was  indorsed  by  mistake  (Hyne  v.  Mur/Ji;/,  -  L.  R. 

are  not  included  in  the  three  days,  Rule  455. 

This    Rule   has  been  held  not  to  apply   to  cases  of  substituted 

(l)t/niund  v.    t'roj't,   3  Ch.  D.  512;  Cruse  v.   KuttiinjeH,  \V. 

75,  p.    -.">(>  ;   1    (.'hurl.  C'h.  ('a.  40,)  or  where  notice    in  lieu  of 

.  (see  Rule  49)  is  given  (Fish  v.  ChaUerton,  W.  N.  1882,  145; 

31  \V.  R.  !S7  :  47  L.  T.  328). 
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(Comp.  R.  S.  O.  c.  50,  s.  48;  R.  Sup.  C,  1875,  Order 
2.  Rule  4  ;  Id.,  Order  u  ,  R.  Sup.  L.,  June,  1876,  R. 
'5  ;  G.  O.  Chy.,  Nos.  90,  100,  102,  620.) 

.  iously  to  '2  William   IV.,  c.  33,  a  writ  from  Chancery  might  Jurisdiction 
veii  out  of  the  jurisdiction  ;  but  unless  the  party  served  chose  before  Jud. 

the  suit   could  not   be  proceeded  with  as  against  him.  Act' 
i  lowing  Statutes  and  Orders  bearing  on  the  subject  were  sub- 
tly passed  in  England:— 2  Will.  IV,  c.  33  ;  4  and  5  Will.  IV, 
I  Viet.,   c.  94;  4  &  5  Viet.   c.   52  ;  G.  O.,   May,    1845; 
Hi   Viet.,  c.  86,  s.  3  ;  Consol  Orders,  Order  10,  Rules  6,  7,  &c. 
The  practical  effect  was  that  in  England  the  Court  of  Chancery  at 
the  tune  of  the  passing  of  the  Judicature  Act  of  1873  could  sanction 
out  of  the  jurisdiction  in  any  suit.     By  the  Provincial  Statutes 
:,_r  the  Court  of  Chancery,  and  the  Orders  made  by  that  Court 
nice,  the  Court  had  a  like  jurisdiction.     [See  Consol.  Ch. 
No.  101  ;   12  Viet.  c.   64,   s.  9;  20  Viet.,  c.  56,  s.   21  ;  Con. 

!•_'.  5.  74,  (R.  S.  O.  c.  40,  ss.  (J3,  94). j 

In  the  Common  Law  Courts,  the  power  of  serving  a  defendant  out  At  Law. 
jurisdiction  was  governed  in  England  by  sections  18  and  19  of 
L.  1'.  Act,   !S.~>2,  and  in  this  Province  by  the  C.  L.  P.  Act, 
.">()  and  51.     These  sections  cover  two  classes- — (1)  British 
-ident  abroad,  and  (2)  foreigners  ;  and  their  operation  was 
in  M-vcral  respects.     The  authority  given  by  the  44th  and 
'lule*  is  more  extended  than  that  given  by  the  Common   Law 
uire  Acts.      These    Rules    embrace    all   the   cases    in    which 
as  intruded  that  the  jurisdiction  of  the  English  High  Court 
should  for  the  present  be  exercised  ;  and  they  will  probably  include 
all  whieh  the  <  <mrt  in  Ontario  will  ordinarily  sanction.     But  look- 
the  47th  Rule,  the  jurisdiction  does  not  appear  to  be  confined 
.-pecitied  cases,  though  its  ordinary  exercise  may  be. 
-tatutory  authority  of  the  former  Court  of  Chancery  is  to  be  In  Chy. 
in  the  Chancery  Act  R.  S.  O.  c.  40,  ss.  93,  94  (following  (Jon. 
.  (  .,  c,  12,  ss.  71,  and 28,  Viet.  c.  17,  s.  12.     See  also 40  Viet., 
h.  (A),  No.  50). 

\nabsentdefendant  or  respondent  maybe  served  at  any  ch.  Ord.  93. 
uut  of  the  jurisdiction  of  the  Court  with  a  copy  of  any  bill  or 
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Ih.  94. 


Under  Eng, 

Jnd.  Act. 


Rule  45-  proceeding  without  an  application  being  previously  made  to  th 
Court  for  the  allowance  of  such  service,  and  the  service  shall  b 
allowed  on  proof  to  the  satisfaction  of  the  Court  that  the  same  wa 
duly  made. 

"94.  Where  a  defendant  or  respondent  in  any  suit  or  matter  i 
absent  from  the  Province,  or  cannot  be  found  therein,  to  be  served 
the  Court  may  authorize  proceedings  to  be  taken  against,  him  accord 
ing  to  the  practice  of  the  Court  in  the  case  of  a  defendant  whos 
residence  is  unknown,  or  in  any  other  manner  that  may  be  provide 
or  ordered,  if  the  Court,  under  the  circumstances  of  the  case,  deem 
such  mode  of  proceeding  conducive  to  the  ends  of  justice." 

The  effect  of  the  Rules  in  this  Order  is  slightly  different  from  tha 
of  the  English  Rules.  Under  the  latter  no  writ  which,  or  notice  c 
which,  is  intended  to  be  served  out  of  the  jurisdiction,  can  be  issue 
without  the  leave  of  the  Court  or  a  Judge  (Order  2.  R.  4).  Lea\ 
to  issue  and  serve  the  writ  may  be  asked  for  in  the  same  motio 
(Yunn<i  v.  Brawn,  24  W.  R.  flO  ;  1  Ch.  D.  277  ;  Trail!  v.  Portei 
1  L.  R.  Ir.  60)  ;  or  separately  (Stiffand  v.  Stigand,  19  Ch.  D.  460) 
and  in  Chambers  (ih.)  The  application  is  not  one  which  can  b 
entertained  by  a  District  Registrar  or  a  Master  (Eng.  Order  5^ 
Rule  2  (a),  and  has  been  regarded  by  one  Judge  (V.  C.  Hall)  a 
of  such  importance  that  he  has  directed  that  in  all  cases  in  his  Coui 
he  is  to  be  personally  consulted  (Toffi-nkam  v.  Barr;/,  12  Ch.  I 
79S. )  See.  however,  Stigand  v.  Stigand,  supra.  An  affidavit  i 
necessary  in  all  cases  showing  the  cause  of  action  and  where  i 
arose  ;  affirming  the  truth  of  the  facts  constituting  the  cause  c 
action  (see  Gn-af  Ati*f/'<:i/i<in  MinlnyCo.  v.  Martin,  5  Ch.  D.  1)  ;  an 
stating  the  amount  or  value  of  the  property  in  question,  the  plac 
where  the  defendant  may  be  found,  and  whether  or  not  the  defenc 
ant  is  a  British  subject.  Service  of  process  upon  a  defendant  not 
British  subject  might  involve  unpleasant  questions  of  jurisdictior 
In  such  case,  therefore,  notice  of  the  writ,  and  not  the  writ,  i 
served  (Brildiiujton  v  Bi-ilduxjton,  1  P.  D.  426  ;  West  man-  v.  Aktir. 
fto/aifef,  <{•(-.,  1  Ex.  D.  237)  ;  and  that  practice  applies  to  the  Chancer 
Division  as  well  as  to  the  other  Divisions  (/.V  Howard,  Pfi<l/r>/  \ 
Camphausen,  10  Ch.  D.  550.)  Where  the  writ  was  served  instea 
of  notice  thereof,  it  was  held,  under  the  similar  practice  before  th 
Judicature  Act,  that  this  was  an  irregularity  which  could  not  b 
cured  by  amendment,  and  the  service  was  accordingly  set  asid 
(ffend«r#on  v.  Hall,  8  Pr.  R.  353.) 

Under  the  Ontario  Rules  it  is  not  necessary  to  obtain  leave  t 
issue  or  serve  the  writ,  (though  that  course  may  be  pursued, )  but  a 
order  allowing  the  service  after  it  has  been  effected  will  be  made  upo: 
proof  that  the  service  was  duly  made  and  that  the  case  was  a  prope 
one  for  service  out  of  the  Province  under  the  above  Rules  (Rule  48] 

It  was  not  the  practice  of  the  former  Court  of  Chancery  to  requir 
service  in  such  case  to  be  allowed,  but  if  no  answer  was  filed  th 
plaintiff  had  to  move  in  Chambers  to  take  bill  pro  <-r»n'<'Mo.  Th 
affidavit  usually  necessary  on  such  motion  was  merely  to  establish  th 
fact  of  the  service  and  that  the  person  served  was  really  the  d. 
As  to  the  mode  of  identification  see  Anuotir  v.  /.Vv-r/xo//,  1  Chy 
Cti.  252  ;  S.ilxvit  v.  KeHtwdi/,  1  Chy.  Ch.  230  ;  Erie  v.  Hunt,  2  Chy 
Ch.  395. 

Such  an  affidavit  is  still  required  under  the  new  practice  ;  and  th 
affidavit  should  also  show  that  prim-a  f*icl<-  the  plaintiff  h; 
cause  of  action  within  this  Rule  as  in  England,  is  necessary  o 
ing  for   leave    to  issue    and  serve   the  writ  (see   Great  Australia 


Ontario. 
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v.  Martin,  5  Ch.  D.  1).     Under  the  analogous  practice  in     g^&  45. 

tnou    Law   action   of  an   application  for  leave  to  proceed  in 

default  of  appearance   (held  to   be   now  superseded    by   Rule  48  in 

%rante€    (V    v.   Shicltl*,   Mr.    Dalton.   2nd    -Sept.    1881  ;) 

v.  Lttrf, ,-('/.  ()  1'r.  [I.  301  ;  an  affidavit  was  required,  to  satisfy 

art  that  the  plaintiff  had  a  good  cause  of  action  (see  Rev. 

ss.  49  and  51). 

The  affidavit  need  only  establish  a  prhna  facie  case,  but  it  should 

mdid"   (see  Hardingham    v.    Kowun,  24   Sol.  Jour.  309).     It 

made  by  the  solicitor  or  any  one  who  can  swear  to  it  (Gr<-nf 

ilian,  <i''.,  v.   Martin,  *up.)      It  is  not  necessary  to  use  the 

,i  cause  of  action"  if  the  facts  sworn  shew  it  (Foii:l<:r  v. 

30  W.  R.  113).      See  Perk-in*  v.  M'i««ixxipp'>.  200.  L.  J.  135. 

An  affidavit  for  leave  to  serve  a  writ  should  be  entitled  "  In  the 

matter  of  an  intended  action  between  £c."  (Young  v.  Brassey,  1  Ch. 

-  :   lll'ib-   v.  Leccr,  6   L.  R.  Ir.  470),  and  must  shew  a  prlma 

>f  action  within  this  Rule. 

If  default  is  made  in  appearance,  Rule  45   (e)  provides  that  the 
plaintiff  shall  prove  his  claim  before  obtaining  judgment  in  the  cases 

:dch  Rule  45  ((-)  applies. 

If  the  case  is  not  one  in  which  service  should  be  allowed,  the 

course  is,  not  to  raise  the  question  by  statement  of  defence, 

DQt  to  move  to  rescind  the  order  allowing  service  (Preston  v.  Lamonf, 

!>.  3C>1). 

Where  defendant  moves  against  the  order  or  to  set  aside  the 
.  affidavits  are  admissible  to  try  the  question  whether  a  cause 
of  action  arose  within  the  jurisdiction,  or  other  circumstances  neces- 
sary under  Rule  45  to  give  the  Court  jurisdiction,  though  not  to  try 
the  merits  of  the  case  (Fowler  v.  Barstmv,  20  Ch.  D.  240  ;  over- 
ruling on  this  point  Great  Australian  Gold  Mimnci  Co.  \.  Martin,  5 

'.  D. 

It  would  seem  that  an  appearance  by  defendant  does  not  estop  him 
from  moving  to  set  aside  a  writ  and  service  as  contrary  to  this  Order 

MacGregor,  Mews  Dig.  1882,  342). 

re  a  defendant  was  resident  in  Scotland  or  Ireland  the 
u  of  any  statement  that  he  was  a  British  subject  was  held 
ri-il  i  h^ iirlf r  v.  Burxtnir.  xnp.) 

re  there  is  a  conflict  of  evidence   as  to  whether  the  cause  of 

action  arose  within  or  without  the  jurisdiction  an  order  is  sometimes 

-:milar  to  that  in  Jtidinoml  v.  h'nffo»,  L  R.  1  P]x.  130,  i.  e.,  the 

•:md,  plaintiff  undertaking  to   be  non-suited  if  no  cause 

•»n  within  the  jurisdiction  be  ehewii  at  the  trial  (see  O'Doixthoc 

..  4:?  U.  C.  Q.  B.  351)  ;   Xntf,,,/,-  v.  Aiffo-n,  71  L.  T.  Jour.  3*2li, 

;  ;  see  also  Fowler  v.'  Bnr#tou\  30  \V.  II.   Ill';  $h«tr- 

v.   F! nt/ln i/,  32  \V.    11.    122).      See  Pe.rk'tH*  v.  J//.s.</.s.«;//y>;,  x//y>. 

•orporation  may  be  served  abroad  (Scuff  \.  Jt'<>t/<t/   ]V«.r 

•••'mti'tn,  1  (,>.  H.'l.).  404;    W,<*tm<in  \.   Aktinboldfjet,  etc., 

•••fn'iri/c,  1    Kx.   !).  :.):57),  hut  not  a  foreign  sovereign  or  state 

v.   Costa  /,';>'/,  •'_>!>  \V.   |{.    125). 

;.rovi<i(»ns  of  tl,e  ue\v  Kules  are  exhaustive  and  even  though 
my  f.irni'-r  practice  process  might  be  served  out  of  the  juns- 
it  will  not  now  be  allowed  unless  the  case  falls  within  these 

Eayer,  i>2  Ch.  h. 

Mules  apply  to  service  of  a  notice  to  a  "third  party"  (under 
107    and    108)    if  out   of  the   jurisdiction  (Swansea,  ,f--.,    v. 
in,  1  g.   15.   1 1.  044). 
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Bules  45-  Leave  to  serve  a  counter  claim  on  a  third  person  out  of  the  juris 
diction  was  granted  in  Re  Luckie  (W.  N.  1880,  12),  but  refused  ii 
Potters  v.  Miller,  (31  W,  R.  358.) 

Applications  for  leave  for  service,  or  for  allowance  of  service,  oui 
of  Ontario  do  not  fall  within  the  jurisdiction  conferred  upon  Count} 
Judges  and  Local  Masters  by  Rule  422. 
45 

Service  out        i.  Service  out  of  Ontario  of  a  writ  of  summons  01 

of  Ontario:  r  •         r  i  11  i     i  1 

in  what  notice  of  a  writ  of  summons  may  be  allowed  by  the 
Court  or  a  Judge  in  the  following  cases  : 

(a)  Where  the  whole  or  any  part  of  the  subject- 
matter  of  the  action  is  land,  stock,  or  other  property, 
situate  within    Ontario,  or  is  any  act,  deed,  will,  01 
thing  affecting  such  land,  stock  or  property  : 

(b)  Where  the  contract,  which  is  sought  to  be  en- 
forced or  rescinded,  dissolved,  annulled,  or  otherwise 
affected  in  any  such  action,  or  for  the  breach  whereof 
damages  or  other  relief  are  or  is  demanded  in  such 
action,  was  made  or  entered  into  within  Ontario  : 

A  contract  by  correspondence  is  deemed  to  have  been  made  at  the 
place  where  final  assent  was  given,  (GUdersleeye  v.  McDougaU,  31  C. 
P.  104  ;  O'Donohoe  v.  Wiley,  43  U.  0.  Q.  B.  350  ;  see  also  William* 
v.  Corbey,  5  Ont.  App.  626  j 

(c)  Where  there  has  been  a  breach,  within  Ontario, 
of  any  contract  wherever  made  ; 

This  Rule  removes  the  difficulty  arising  under  R.  S.  0.  c.  50,  s. 
49,  as  to  the  meaning  of  a  4;  cause  of  action  which  arose  in  Ontario," 
(see  GiMer*leeve  v.  McDougaU,  31  C.  P.  164.  166.) 

Service  was  allowed. — Where  the  plaintiff  complained  of  an  agree- 
ment made  in  England  as  infringing  on  his  rights  under  an  agree- 
ment made  in  India,  as  the  action  both  "  affected  "  a  contract  made 
within  the  jurisdiction,  and  was  in  respect  of  a  breach  within  the 
jurisdiction,  of  a  contract  made  abroad  (Harris  v.  Fleming,  13  Ch. 
D.  208)  ;  where  a  contract  made  in  England  by  a  defendant  resident 
in  Ireland,  to  pay  for  a  rink  constructed  in  Dublin,  was  broken  by 
non-payment  to  the  plaintiff  in  England,  (Green  v.  Browning,  34 
L.  T.  760). 

Service  was  not  allowed. —Where  the  writ  was  endorsed  with  a 
claim  to  restrain  a  ship-owner  from  dealing  with  a  ship  at  port  at 
Cardiff  contrary  to  a  charter  party  entered  into  in  Scotland 
between  a  plaintiff  and  defendant  who  both  resided  in  Scotland, 
(ex  parte  McPhail,  12  Ch.  D.  632)  ;  where  the  claim  was  by  a 
cestui  que  trust  resident  in  England  for  administration  of  trusts 
of  Scotch  property  by  Scotch  trustees,  (Gresswell  v.  Parker,  11 
Ch.  D.  601)  ;  where  mortgagees  of  a  ship  and  her  freight  in  an 
action  against  second  mortgagees,  discovered  that  some  freight  had 
previously  to  the  suit  been  collected  by  brokers  in  Antwerp,  who 
claimed  to  retain  the  money  against  a  debt  due  to  them  by  the  second 
mortgagees.  The  plaintiffs  obtained  leave  to  serve  the  brokers,  but 
the  order  was  on  motion  set  aside,  the  Court  holding  that  the  right 
to  the  freight  was  claimed  by  being  entitled  as  mortgagees  to  take 
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-ion  of  the  ship  and  its  earnings,  and  not  by  seeking  the  en-    ft^e  45. 
::ent  of  any  contract  (Mctiti-jihcnx  v.  Carnf<j'n  ,  28  \V.   It.  3s.~>  ; 


42  L.    i.  309). 

ruder  the  English  Rules  of   1875  and   1883,  if  defendant  is  resi- 

dent in  Scotland  or  Ireland,  the  Court  has  to  consider  the  compara- 

tive cost  ami  convenience  of  proceeding  to  England  (see  Tuttoilm  m 

v.  liaiT;i,  12  Ch.  D.  797,  where  the  case  in  other  respects  fell  with- 

.</'//*m,  and  Wood  v.  Mc-lnius,  4  C.  P.  D.  67). 

A   foreigner  resident  in  the    Province,  or   a   foreign   corporation 

having  a  place  of   business  in  the  Province  may  be  served  with- 

out any  leave  though  the  contract  was  made  and   breach  thereof 

occurred  oat  of  the  jurisdiction  (see  Palmer  v.  Gould's  Manufactur- 

.  \V.  N  .  1884,  63  ;  and  note  to  Rule  42). 

(d~)  Where  any  act  or  thing  sought  to  be  restrained 
or  removed,  or  for  which  damages  are  sought  to  be 
recovered,  was  or  is  to  be  done,  or  is  situate,  within 
Ontario. 

responds  with  English  Order  11,  Rule  1. 

••  Act"  was,  in  the  Rule  as  originally  enacted,  "  action,"  a  mis- 
print which  was  corrected  by  Rule  496  as  follows  : 

••4!)6.  In  Uule  45  sub-sec,  (d),  the  word  "act"  is  hereby  substi- 
tuted for  the  word  "action"  in  the  first  line  thereof." 

itement  in  the  nature  of  slander  of  title,  made  out  of  the 
jurisdiction,  concerning  property  within  the  jurisdiction  has  been 
held  not  to  be  an  act  or  thing  affecting  such  property  within  the 
meaning  of  this  clause  (Casey  v.  Arnotf.,  '2  C.  P.  D.  24,  where  the 
Kule  was  held  not  to  apply  in  a  case  in  which  the  defendant  in 
Ireland  said  that  a  ship  in  England  was  unseaworthy). 

A  slander  not  actionable  in  itself  without  special  damage  spoken 
out  of  the  jurisdiction,  but  resulting  in  special  damage  within 
the  jurisdiction,  is  not  within  this  Rule  (Br<-<-  v.  Mar<-«<-<.ni.<-.  1  Q. 
P>.  I).  434). 


It  lias  been  held  in  England  that  an  Admiralty  writ  in 

cannot  be  issued  for  service  abroad  in  respect  of  a  wrong  done  on 

the   h  The   phrase  in  the  English  Act  corresponding  to 

"  within  (  hitario  "  is  "within  the  jurisdiction,"  which  was  construed 

to  ni.-an   "within  the  territorial  jurisdiction"    (7iV   Smith,  1  P.  D. 

rhe   I'"-'//-,  2  P.  L>.  29)  ;  which  does  not  extend  beyond  low 

mark  (Hurrl*  \  .  <  »rn<-rx  <>f  thf  Franconta,  2  C.  P.  L).  173;  see 

K'-.jn,  2  Ex.  D.  63). 


Where  the  action  is  upon  a  contract  or  judgment  Procedure 

i-i.i  i  •    i    •  r     i         r  '"  ''ase  °* 

though  the  same  be  not  within  any  01  the  lour  classes  neglect  to 
already  enumerated,  but  it  appears  to  the  satisfaction  appaai< 
of  the  Court  or  a  Judge  that  the  defendant  has  assets 
in  Ontario  of  the  value  of  $200  at  least  which  may  be' 
rendered  liable  to  the  judgment  in  case  the  plaintiff 
should   recover  judgment  in  the  action  ;  and,  if  the 
defendant  does  not  appear,  the  Court  or  a  Judge  is  to 
give  any  directions  which  the  Court  or  Judge  from 

13 
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Bules45,46time  to  time  sees  fit  as  to  the  manner  of  proceeding 
in  the  action,  and  the  conditions  on  which  the  same 
may  be  proceeded  with  ;  and  shall  require  the  plain- 
tiff, before  obtaining  judgment,  to  prove  his  claim  and 
the  amount  of  debt  or  damages  (if  any)  to  the  satis- 
faction of  the  Court  or  Judge,  and  in  such  mode  as 
the  Court  or  Judge,  having  reference  to  the  nature  of 
the  case,  may  direct.  (See  R.  Sup.  C.,  1875,  Order  1 1, 
R.  i  ;  R.  S.  O.  c.  50,  ss.  50,  51.) 

This  case  is  substantially  provided  for  in  the  same  manner  by  R. 
S.  0.  c.  50,  s.  51.  The  former  Court  of  Chancery  might  have  acted 
on  a  service  whether  the  above  circumstances  existed  or  not,  see 
Ohy  Orders  86-103;  Drummond  v.  Druminond,  L.  R.,  2  Chy.  32, 
Dan.  Pr.  5th  ed.  375. 

The  latter  part  of  the  above  clause  (e)  only  applies  to  the  cases  in 
the  first  part  of  that  clause  mentioned,  and  therefore  in  cases  falling 
within  the  prior  clauses  an  order  as  to  the  manner  of  proceeding  is 
unnecessary  (Aim-tin  \.  La/erty,  9  Pr.  R.  300  ;  see  also  2  C.  L.  T. 
378  and  the  prior  decisions  in  Chamberlain  v.  Armstrong,  2.  C.  L.  T. 
150  and  204;  0  Pr.  R.  l>12). 
46 

Time  for  2.  Where  a  defendant  is  served  out  of  Ontario  he 

shall  have  the  time  following  for  entering  his  appear- 
ance and  delivering  his  defence,  and  both  proceedings 
shall  be  taken  within  the  time  named. 

(a)  If  the  defendant  is  served  within   any  part   of 
the  Dominion  of  Canada  (other  than  Ontario,  Mani- 
toba, Keewatin   or   the  North    West    Territories,   or 
British   Columbia,)  or  within    the    United    States   of 
America,  he  is  to  have  six  weeks  after  such  service. 

(b)  If  served  within  any  part  of  the  United  King- 
>dom    (including  the    Isle   of  Man   and   the   Channel 
Islands),  or  of  Manitoba,  Keewatin  or  the  North  West 
Territories,  British  Columbia  or  Newfoundland,  he  is 
to  have  eicfht  weeks  after  such  service. 

o 

(c)  If    served     elsewhere    than    within    the    limits 
above  designated,  he   is  to  have  twelve  weeks   after 
such  service. 

(d)  The  writ  of  summons  in  such  case  may  be  in 
the  form  set  forth  in   Appendix  (A),  and  the  state- 
ment of  claim  is  to  be  served  therewith.     (See  G.  O. 
Chy.  No.  620.) 

This  Rule  varies  a  little  from  the  Chancery  Order  referred  to. 
On  application  in  Chambers  these  periods  are  frequently  short- 
ened under  Rule  462  according  to  the  facilities  of  communication 
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with  the  place   where  a  defendant  is  shewn  to  be    residing.      Two  B,uies  46-48 
-  is  ordinarily  limited  by  the  Master  in  ( 'hambers  where  tin-  de- 
Mdes    in    Montreal,    and    three    weeks    where    defendant 
-  in  some  place  in  the  Tinted  States  not  far  fn»in  the   border. 
Where  this  course  is  desirable  an  application  combining  a  motion  for 
.e  the  writ  and  to  shorten  the  time  for  appear- 
will  be  a  convenient  procedure.     See  Form  No.  110 
for  form  of   <  >rder. 

The  statement  of  claim  referred  to  in  clause  (d)  means  the  plead- 

• -ailed  and  not  any  indorsement,  however  full,  upon  the  writ 

of  tlie  nature  of  the  claim.      (Summer*  v.  tinnmn-rs,  Mr.  Dalton,  6th 

.,  1882.) 

Hy  Rule  400  no  pleadings  can  be  delivered  during  Vacation,  ex- 
cept by  leave.  s<>  that  where  it  is  necessary  to  serve  a  writ  in  vaca- 
tion on  a  defendant  out  of  the  jurisdiction  an  application  for  leave  to 
issue  and  serve  the  writ  may  be  conveniently  combined  with  a  motion 
for  leave  to  deliver  a  statement  of  claim. 

47 

3.  The    preceding    Rules    of   this    Order    are    notSavins°f 

i  •  r  •     i  rr  i  r-       i         existing 

intended  to  interfere  with  or  affect  the  powers  of  the  jurisdiction 
High  Court  or  Judge  thereof  in  the  exercise  of  the 
jurisdiction  heretofore  possessed  by  any  or  either  of 
the  Courts  hereby  consolidated,  to  direct  on  applica- 
tion in  that  behalf,  that  service  in  any  other  manner 
may  be  good  service,  or  that  the  time  for  defending 
shall  be  other  than  the  time  above  named,  or  to  give 
any  special  or  other  direction  as  respects  proceeding 
against  a  defendant  out  of  Ontario,  (tiee  R.  S.  O.  c. 
50,  ss.  48-51  ;  G.  O.  Chy.  Nos.  102,621.) 

also  Kev.  Stat.  e.  40,  ss.  93  and  94,  in  note  to  Rule  49. 

48 

4.  It  shall  not  be  necessary  before  serving  the  writ,  sem.-e 

i  ^1        /^i          Z*          T     j        made  with- 

or  notice  ot  the  writ,  to  apply  to   the  Uourt  or  Judge  Out previous 
to  allow  the  service  ;  but  in  case  proof  is  given  to  the  JJ^JJ^ 
satisfaction  of  the  Court-  or  Judge  that  the  service  was 
duly  made  and   that  the  case  was  a  proper  one  for 
service  out  of  the  Province  under  the  preceding  Rules, 
the   service    shall    be    allowed.      (R.   S.   O.   c.   50,  ss. 
49,  5 i-) 

This  Kule  does  not  preclude  an  application  for  leave  to  serve  the 

Writ,  though  in  ordinary  ..••-.-     a  motion  to   allow  a  service  already 

1  will  be  sufficient.      Kule  412>2,  which  exceptssuch  applications 

from    the    jurisdiction    conferred    upon    County    Judges    and    Local 

re,    speaks    oi    'both    kinds    of   application.      See  also    note  to 

Rule  46. 

This  pra.--  edea  the   former    practice,  under  Kcv.  Stat.  c. 

'  •">!,  of  applying  for  leave  to  proceed  where  service  has  been 

••t'-d    out    of    the     jurisdiction,    (//om/o//,    <iv.,     <  1  n,t r«nt«     <'<>.    \. 

Shields,    Mr.    Dalton,   1st  Sept.   1SSI  ;  M.trCtn  v.  hifti •/•///,  !>  Tr.  JL  ;UM».) 
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Rules  48-51  Where  an  order  for  leave  to  serve  the  writ  has  been  obtained  it 
would  appear  to  be  unnecessary  to  apply  after  the  service  has  been 
effected  to  have  it  allowed  or  to  obtain  any  further  liberty  to  sign 
judgment.  A  doubt  on  the  point  arose  in  England  owing  to  the 
language  of  the  form  corresponding  to  Form  N  o.  2.  T  he  latter, 
however,  does  not  contain  the  words  creating  the  doubt  in  England 
(see  Scott  v.  Royal  Wax  Candle  Co.  1  Q.  B.  D.  404  ;  Bacon  v.  Turner, 
3  Ch.  D.  275)  ;  but  perhaps  on  signing  judgment  an  affidavit  of 
identification  may  be  required. 
49 

service  of          r    Notice  in  lieu  of  service  shall  be  given  in  the 

notice  in  J  » 

lieu  of  writ,  manner  in  which  writs  of  summons  are  served.  (R.  Sup. 
C.  1875,  Order  11,  R.  5  ;  w  R.  S.  O.,  c.  50,  s.  50.) 

See  notes  at  the  beginning  of  this  Order. 
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APPEARANCE,    &<•. 

Appearance,  i.  All  proceedings  to  final  judgment  in  actions 
ent'.'r,  ,1.  shall  be  carried  on  in  the  office  from  which  the  writ  of 
summons  was  issued,  except  where  by  ;my  Rules  of 
Court  it  may  be  otherwise  provided,  or  where  a  Court 
or  Judge  shall  otherwise  direct.  (Sec  Imp,  Act  of  1873, 
s.  64;  R.  Sup.  C.  1875,  Order  13,  R.  1-5  ;  R.  Sup.  C. 
June,  1876,  R.  12  ;  G.  0.  Chy.  No.  35  ;  R.  S.  O.  c.  50, 

SS.    12,   303.) 
51 

2.  A  defendant  shall  enter  his  appearance  to  a  writ 
of  summons  by  delivering  to  the  proper  officer  a  mem- 
orandum in  writing,  dated  on  the  day  of  delivering  the 
same,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in  per- 
son. (Comp.  R.  Sup.  C.  1^7;,  Order  12,  R.  5  ;  R.  S. 
0.,  c.  50,  ss.  61-62  ;  R.  Sup.  C.  Feb'y.  1876,  R.  5  ;  R. 
Sup.  C.  April,  1880,  R.  6.) 

Taken  from  R.  Sup.  C.,  April,  1880,  R.  6  (first  part). 

The  form  of  the  memorandum  is  given  in  A  pp.  K.  No.  77.  See  R. 
55,  infra. 

An  appearance  entered  by  two  solicitors  for  one  defendant  is  not 
a  nullity,  but  is  irregular.  (See  Williams  v.  William*,  10M.  &.  W., 
178  ;  Walton  v.  Thompnon,  L.  R.  6  Eq.  7.)  If  sued  in  a  wrong 
name  defendant  should  appear  by  the  right  one,  stating  that  he  was 
sued  by  the  wrong  name,  (Lomax  v.  Kilpiii.  4  D.  &  L.  295  ;  Hobson 
v.  Wadsworth,  8  Dowl.  P.  C.  601,)  otherwise  the  plaintiff  may  pro- 
ceed against  him  by  the  wrong  name,  (Clark  v.  Baker,  13  East,  273  ; 
Williams  v.  Bryant,  5  M.  &  W.  447). 
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Aii  appearance  usually  operates  as  a  waiver  of  any  irregularity  in  Rules  51-55 
the    proceedings    taken    against    the    defendant.       (See    Oulton    v. 
Raddifff,   L.   R.  9,  C.  P.    189;  Preston  v.  Lamont,   1  Ex.   D.   302  ; 
Diamond  v.   Sutton,    L.    R.   1   Ex.    131.       See,   however,   B>-n<-<-l,-<'  v. 
Frost,  1  Q.  B.  I)  421). 
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3.  The   solicitor   of  a  defendant    appearing   by   a  Address  of 
solicitor  shall  state  in  such  memorandum  his  place  of 
business.     (Comp.  R.  Sup.  C    1875,  Order  12,  ft.  7.) 

Identical  with  first  part  of  English  Rule. 
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4.  A  defendant  appearing  in  person  shall  state  in 
such    memorandum    his    address  ;  and  if  he    resides  person, 
more  than  two  miles  from  the  office  from  which  the 
writ  of  summons  was  issued,  he  shall  state  in   such 
memorandum   a   place   to   be   called   his  address  for 
service,  which  shall  not  be  more  than  two  miles  from 
such  office.     (Comp.   R.  Sup.  .C,  Order  12,  R.  8  ;    R. 

S.  O.  c.  50,  s.  61.) 

Varies,  as  regards  distance,  from  the  English  Rule. 

Where  a  party  who  appears  in  person  subsequently  appoints  a 
solicitor,  the  practice  in  Ireland  is  to  enter  the  solicitor's  name  on 
the  record  by  side  bar  rule  for  that  purpose  before  any  proceeding  is 
taken  by  such  solicitor  (Johnston  v.  Colcman,  8  L.  R.  Ir.  148). 

Where  at  an  address  for  service  given  by  a  defendant  in  person  no 
one  was  found  but  a  housekeeper  who  refused  to  receive  documents, 
service  of  a  summons  under  Rule  80  by  putting  it  into  the  letter 
box  was  held  not  sufficient  (Jimlney  v.  Owen,  28  Sol.  Jour.  165). 
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5.  If  the  memorandum  does  not  contain  the  address  where  no 
of  the  solicitor  or  the  defendant  (as  the  case  may  be)  improper 
as  required  by  the  preceding  Rules,  the  memorandum  jj?^88 
shall  not  be  received  ;  and  if  such  address  shall  be° 
illusory  or  fictitious,  the  appearance  may  be  set  aside 

by  the  Court  or  a  Judge,  on  the  application  of  the 
plaintiff;  and  the  plaintiff  may  be  permitted,  by  the 
Court  or  a  Judge,  to  proceed  by  posting  up  the 
proceedings  in  the  office  from  whence  the  writ  was. 
issued.  (Comp.  R.  Sup.  C,  1875,  Order  12,  R.  9;  R. 
S.  0.  c.  50,  s.  61.) 

Where  a  defendant  gives  an  address  for  service  at  which  he  is  not 
to  !>••  found,  and  there  is  no  person  authori/ed  to  take:  in  or  forward 
documents,  such  address  is  illusory  and  the  appearance  will  be  set 
aside  (.-1.  v.  B.,  W.  N.,  1883,  174.) 
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6.  The  memorandum  of  Appearance  may  be  in  the  Form  of 
Form  No.  77,  Appendix   (K)   with   such   variations 


198  ONTARIO  JUDICATURE  ACT,  1881. 

Rules  55-57  the  circumstances  of  the  case  may  require.     (Comp. 
R.  Sup.  C.  1875,  Order  12,  R.  10  ;  R.  S.  0.  c.  50,  s.  62.) 

The  English  Rule  has  the  word  "  shall "  instead  of  "  may." 

The  time  for  appearing  is  ten  days  after  the  service  in  the  case  of 

service  within  the  jurisdiction,  and  the  day  of  service  is  inclusive. 

See  Form  No.   1,  and  Cornish  v.   Manning,  18  C.  L,  J.  76,  143;  2 

C.  L.  T.  105.     In  case  of  service  out  of  the  jurisdiction  the  time  will 
be  in  accordance  with  Rule  46,  or  any  special  order  in  the  action. 
In  case  of  service  by  advertising  the  time  dates  from  the  last  publi- 
cation (Crane  \.  Jullion,  2  Ch.  D.  220). 

(a)  In  case  a  defendant  does  not  require  the  plaintiff 
to  deliver  a  statement  of  claim  he  sliall  so  state  in  his 
memorandum  of  appearance,  and  in  that  rase  shall 
serve  a  copy  of  such  appearance  on  the  plaintiff.  (See 
R.  Sup.  C.,  April,  1880,  R.  6.) 
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Memoran-         7-   Upon  receipt  of  a  memorandum  of  appearance, 
dura.          the  officer  shall  forthwith  enter  the  appearance  in  the 

Procedure  Book.     (R.  Sup.  C.,  1875,  Order  12,  R.  1 1  ; 

See  Rules  of  T.  T  ,  1-^56,  No.  i,  Ont .) 

The  Book  is  in  the  English  Rule  named  the  Cause  Book. 
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Partners.          8.  Where  partners  are   sued  in  the  name  of  their 

firm,  they  shall  appear  individually  in  their  own  names ; 
but  all  subsequent  proceedings  shall,  nevertheless, 
continue  in  the  name  of  the  firm.  (R.  Sup.  C.,  1875, 
Order  12,  R.  12.) 

Same  as  English  Rule. 

For  the  provisions  for  ascertaining  who  are  the  partners  in  a  firm 
see  Rule  100. 

If  one  of  several  partners  does  not  appear,  judgment  cannot  be 
entered  against  him  separately.  Judgment  if  recovered  must  follow 
the  writ  and  be  against  the  firm  (Jackson  v.  Litcfijiehl,  8  Q.  B. 

D.  474).      Execution,    however,   may   be   issued   under   Rule   346 
against  individual  partners. 

Where  an  action  was  brought  against  a  firm,  and  one  of  the  part- 
ners individually,  and  the  partner  only  appeared,  but  separate  de- 
fences were  afterwards  delivered  by  the  partner  and  the  firm,  it  was 
held  that  the  defence  of  the  firm  could  not  be  struck  out,  for  the 
present  Rule  does  not  give  power  to  the  firm  to  enter  an  appearance 
(Taylor  v.  Collier  <L  Co.,  30  YV.  L!.  701  ;  W.  !N.  1882,  83  ;  51  L.  J. 
Chy.  853). 

In  Munster  v.  petition,  10  Q.  B.  D.  475,  11  Q.  B.  D.  435,  an  action 
was  brought  against  a  firm,  "R  &  Co."  ;  R  appeared  individually 
and  the  plaintiff  then  delivered  a  statement  of  claim  against  "  R  sued 
as  R  &  Co."  and  obtained  judgment.  Afterwards  discovering  that 
C  was  a  member  of  the  firm  of  •'  R  &  Co.,"  plaintiff  was  not  allowed 
to  amend  his  judgment  to  make  it  conform  to  the  writ  ai,d  be  a 
judgment  against  the  firm,  as  he  had  chosen  to  sue  R  individually. 

See  also  notes  to  Rules  40,  100  and  346. 
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9.  Where  any  person  carrying  on   business  in  the  Rules  58-61 
name  of  a  firm  apparently  consisting  of  more  than  one       58 
person  shall  be  sued  in  the  name  of  the  firm,  he  shall 
appear  in  his  own  name  ;  but  all  subsequent  proceed- 

.      .  .  .  n  r     .       (inn  name. 

>hall,  nevertheless,  continue  in  the  name  of  the 
firm.     (R.  Sup.  C.,  June,  1876,  R.  6.) 

as  the  English  Rule. 
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10.  If  two  or  more  defendants  in  the  same  action  TvVi  '"  "'"re 

...  defendants 

shall  appear  by  the  same  solicitor  and   at  the  same  etc. 
time,  the  names  of  all  the  defendants  so  appearing 
shall  be  inserted  in  one  memorandum.     (R.  Sup   C., 
1875,  Order   12,   R.   13;   Rule  of  T.  T.,  1858,  No.  2, 
Out.) 

Same  as  the  English  Rule  and  as  Rule  of  T.  T.  referred  to. 
Where  several  defendants  represent  one  interest  (as  e.  </.  trustee 
and  rf.<f,ii  ,/"•    f/'n«t,  mortgagee  and  mortgagor,  partners,  &c.,)  they 
should  appear  by  the  same   solicitor,  and  if   they  do   not,  will   be 
allowed  only  one  set  of  costs  (Morgan  &  Davey,  87  ;  see  also  Barntf 
ipbett,  1  Pr.  R.  150)  ;  but  where  a  trustee  has  really  a  separate 
interest  as  where  he  claims  that  a  co-trustee  is  lia.ble,  he  may  re- 
a  separate  set  of  costs  (  Webb  v.   Webb,  16  Sim.  55). 
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11.  A  solicitor  not  entering  an  appearance  in  pur-s..iK-it..,r's 
suance  of  his  written  undertaking  so  to  do  on  behalf111 

of  any  defendant  shall  be  liable  to  an  attachment. 
''R.  Sup.  C,  1875,  Order  12,  R.  14;  Rules  of  T.  T., 
1856,  No.  3,  Ont.  ;  Rules  of  Hilary  Term,  1853,  No. 
3.  Eng) 

This  is  the  same  as  the  English   Rule,  and  also   as  the   Rule  of 

T.  T.,  Ontario  referred  to.     The  plaintiff  may  also  proceed  in  such 

a  case  under  Rule  33  which  provides  that  "No  service  of  writ  shall 

dred  where  the  defendant  by  his  solicitor  accepts  service,  and 

undertakes  to  enter  an  appearance." 

If  a  solicitor  enters  an  appearance  without  authority  it  may  be 

u-ith  costs,  to  be  paid  by  him  (fr-  Llnyl,  12  <(h.  I).  449). 

•e< lings  by  attachment  to  compel  an  appearance  to  be  entered 

may  perhaps  be  usefully  adopted  where  it  is  desired  to  obtain  from 

;.uit  a  waiver  of  some  irreguhirity  (see  Cdrrlck  v.    YOKIKJ,  .lac. 

it  a  r-litiiration  of  the    matter  in  an  action  on  the 

judu'iii'-nt  in  another  country.      The  plaintiff  should  request  the  <li  - 

feii'tant's  solicitor  to  enter  the,  appearance  before  moving  to  attach  , 

-   v.    MIHJ/KII/,   ~  Mir.   .Sl'li). 

dao  aa   t.>   the  enforcement  of  an  undertaking  by  a  solicitor 
••lit  of  Court,    Wwxlfin  v.    Wray,  51  L.  J.  Cliv.    I'-'T. 

61 

12.  A  defendant  may  appear   at  any  time  before  Jp^J, 
;ment.     If  he  appear  at  any  time  after  the  tinu 

limited  for  appearance  he  shall,  on  the  same  clay,  give  win-n  n«tirc- 
notice  thereof  to  the    plaintiff's    solicitor,  or   to  the^',.1,,1" 
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Eules  61-83  plaintiff  himself  if  he  sues  in  person,  and  he  shall  not, 
unless  the  Court  or  a  Judge  otherwise  orders,  be 
entitled  to  any  further  time  for  delivering  his  defence, 
or  for  any  other  purpose,  than  if  he  had  appeared 
according  to  the  writ  (a) ;  and  if  the  defendant  appears 
after  the  time  appointed  by  the  writ,  and  omits  to 
give  such  notice  of  his  appearance,  the  plaintiff  may 
proceed  as  in  case  of  non-appearance.  (R.  Sup.  C., 
1875,  Order  12,  R.  15  ;  R.  S.  O.  c.  50,  s.  60). 

(«)  The  rule  up  to  this  point  is  identical  with  the  English  Rule. 
The  remainder  of  the  rule  is  taken  from  R.  S.  O.  c.  50,  s.  60,  latter 
part. 

For  the  time  limited  for  appearance  see  note  to  Rule  55. 

A  form  of  notice  of  appearance  will  be  found  in  App.  B.  No.  13. 

Appearance  while  the  plaintiff  is  signing  judgment  is  in  time 
(Harris  v.  Andrews,  3  U.  C.  L.  J.  31). 

If  an  appearance  has  been  entered,  but  the  plaintiff  nevertheless 
proceeds  as  if  none  had  been  entered,  the  proceedings  are  not  null 
but  merely  irregular,  and  the  irregularity  may  be  waived  (see  Alxayer 
v.  Crisp,  9  Dowl.  353  ;  Strange  v.  Freeman,  5  Dowl.  407  ;  Maple 
v.  Woodgate,  1  B.  &  C.  79) ;  but,  under  this  Rule,  where  notice  of 
an  appearance  entered  after  the  proper  time  was  not  given,  judgment 
signed  disregarding  the  appearance  was  upheld  (Smith  v.  Dobbin,  3 
Ex.  D.  338). 
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Appearance       1 3.     Any  person  not  named  as  a  defendant  in  the 
notpnamed    writ  of  summons  for  the  recovery  of  land,  may,  with- 
fesndaiit.       out    leave,    appear    and    defend,    by    filing    with    his 
appearance  an  affidavit  stating  that  he  is  in  possession 
of  the  land   either  by  hirr-self  or  his   tenant  (as   the 
case  may  be),  and  stating  further,  in  case  the  posses- 
sion is  by  his  tenant,  that  the  defendant,  named  in  the 
writ  is  his  tenant.     The  affidavit  may  be  in  the  form 
of  affidavit  numbered  3 3,  in  Appendix  C. 

No  corresponding  English  Ilule. 

The  intention  would  appear  to  be  that  in  simple  cases  in  which 
leave  would  have  been  given  under  the  former  practice  as  of  course, 
and  an  affidavit  in  the  form  given  can  be  made  by  the  defendant,  no 
leave  need  be  applied  for.  Under  s.  10  of  the  Ejectment  Act  (Rev. 
Stat.  c  51)  it  was  often  a  question  whether  a  person  could  be  said 
to  be  in  possession  by  himself  or  his  tenant  within  the  meaning  of 
that  section  ;  for  example,  a  mortgage  out  of  possession  in  an  action 
against  his  mortgagor  (McDennott  v.  Keeling,  1  U.  C.  L.  J.,  150,  see 
also  I /orris  v.  Smythe,  '2  U.  C.  L.  J.  212).  in  such  cases  it  will  be 
necessary  to  apply  for  leave  under  Rule  63,  as  heretofore. 
63 

bpiandioni        *4*  [Where  suc^   affidavit  is   not  filed]  any  person 

in  actioiTfor  not  named  as  a  defendant  in  a  writ  of  summons  for 

the  recovery  of  land,  may,  by  leave   ot  the  Court  or 
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^e,  appear  and  defend,  on  filing  an  affidavit  show- Rules  63-66 

hat   he  is   in    possession    of  the   land   either  by 

himself  or  his  tenant.     (R.  Sup.  C.  1875,  Order  12,  R. 

II.  S.  O.  c.  51,  s.   10 ;  Eng.  C.  L.  P.  Act  of  1852, 

, 

!»t  the  words  in  brackets,  the  Rule  is  the  same  as  the  Eng- 
Lule. 

•ases  under  the  former  practice  see  Harrison's  C.  L.  P.  Act, 
I !  ^      See  also  notes  to  the  preceding  Rule. 

The  Court  will  not  011  the  application  consider  nice  questions  as  to 

jut  of   possession  (see  Croft  v.   Lumley,   4  E.   &  B.   614,  and 

Thompson  \.  TomkinxoH,  11  iix.,442).      In  Lonyhourne  v.  Fidier,  W. 

J78,  ->,  an  equitable  tenant  for  life  was  given  leav<s  to  defend 

au  action  of  ejectment  in  the  place  of  her  trustees,  using  their  names 

and  indemnifying  them. 

64 

15.  Any  person  appearing  to  defend  an  action 
the  recovery  of  land  as  landlord  in  respect  of  property 
whereof  he  is  in  possession  [in  person  or]  by  his  ten- 
ant, shall  state  in  his  appearance  that  he  appears  as 
landlord.     (II.  Sup.  C.,  1875,  Order  12,  R.  19;  Comp. 

O.  c.  51,  s.  12.) 

Same  as  R.  s.  O,  c.  51,   s.    12.     The   I  English  Rule  has  the  word 
"  only"  instead  of  the  words  in  brackets. 
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1 6.  Where  a  person  not  named  as  defendant  in  aNoticesof 

appearance 

\vrit    or    summons    for   the    recovery  of    land   enters  i>y  person 
an  appearance  according  to  either  of  the   foregoing  «?!  defend- 

Rules,  the  appearance  shall  be  entitled  in  the  action amtowrit 
against  the  party  or  parties  named  in  the  writ  as 
defendant  or  defendants  ;  and  the  person  so  entering 
an  appearance  shall  forthwith  give  notice  thereof  to 
the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  sues  in 
person,  and  shall  in  all  subsequent  proceedings  be 
namrd  as/a  party  defendant  to  the  action  (a]  ;  and  if 
such  person  appears  and  omits  to  give  notice  of  his 
appearance,  the  plaintiff  may  proceed  as  in  case  of  non- 
appearance.  (Comp.  R.  Sup.  C.,  1875,  Order  12,  R. 
Rules  of  T.  T.,  1856,  No.  93,  Out.) 

Thr  ]»i-t'ct:dini:  part  of  the   Mule  corresponds  with  the  Kn^lish 
.    what  follows  has  1,,-en  taken  from  Li.  S.  (.),  c.  50,  s.  60. 
•nn  of  notice  of  appearance  will  be  found  in  App.  B.,  No.    13. 
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17.  Any  person  appearing  to  awrit  of  summons  for  Limited 

the  recovery  of  land  shall  be  at  liberty  to  limit  ' 

defence  to  a  part  only  of  the  property  mentioned   in  la"'1 
the  writ,  describing  that  part  with  reasonable  certainty 
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Rules  66-68  in  his  memorandum  of  appearance;  or  in  a  notice  inti- 
tuled in  the  cause  and  signed  by  him  or  his  solicitor,  such 
notice  to  be  served  within  four  days  after  appearance 
upon  the  solicitor  whose  name  is  indorsed  on  the  writ, 
if  any  ;  and  if  none,  then  filed  in  the  proper  office  ; 
and  an  appearance  where  the  defence  is  not  so  limited 
shall  be  deemed  an  appearance  to  defend  for  the  whole. 
(R.  Sup  C.,  1875,  Order  12,  R.  21  ;  Comp.  R.  S.  O.  c. 
51,  s.i3.) 

The  C.  L.  P.  Act  c.  50,  s.  13,  does  not  provide  for  the  alternative 
of  the  notice  being  in  the  memorandum  of  appearance  ;  and  the 
English  Rule  does  not  contain  the  words  in  brackets,  these  being 
taken  from  the  Ont.  C.  L.  P.  A.,  s.  13. 

This  Rule  has  been  held  to  be  applicable  in  an  action  of  Dower. 
(Cunningham  v.  Pearce,  Mr.  Dalton,  21st  Sept.,  1881).  Better  par- 
ticulars may  be  obtained  where  there  is  a  want  of  "  reasonable  cer- 
tainty" (Wattsonv.  Brewer,  4  Pr.  R.  202). 
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Form  of  1 8.  The  notice  to  be  served  as  mentioned  in  the  last 

preceding  Rule  may  be  in  the  Form  No.  14  in  Appen- 
dix (B)  hereto,  with  such  variations  as  circumstances 
may  require.  (Comp.  R.  Sup.  C.,  1875,  Order 
12,  R.  22.) 

Same  as  the  English  Rule. 
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Limitation        jo.  Any  person  appearin^  in  a  writ  of  summons  in 

of  defence  as       ,  J    r  ,.       .      ,   .        ,°  -  r 

to  amount  otnter  cases  may  limit  his  defence  to  the  question  01 
claimed  only  the  amount  to  which  the  plaintiff  is  entitled,  and  in 
.  that  case  may  in  his  appearance,  or  by  notice  served 
within  four  days  thereafter,  state  that  he  disputes 
only  the  amount  claimed  by  the  plaintiff ;  and  he  need 
not  file  any  further  defence  for  the  purpose  of  disputing 
such  amount ;  and  the  plaintiff  is  to  proceed  as  if  the 
defendant  had  filed  a  defence  disputing  the  amount  of 
the  claim.  The  notice  disputing  the  amount  of  the 
claim  maybe  in  the  Form  No.  15,  in  Appendix  (B) 
hereto,  with  such  variations  as  circumstances  may 
require. 

A  similar  notice  was  provided  for  by  Chancery  Gen.  Order  436,  in 
in  mortgage  suits,  and  entitled  the  defendant  to  four  days  notice  of 
the  taking  of  the  plaintiff 's  account.  The  extension  of  the  practice 
to  other  suits  is  new.  It  has  been  decided  that  a  defendant  tiling  a 
disputing  note  in  a  mortgage  suit  may  on  the  taking  of  the  accounts 
shew  that  the  Statute  of  Limitations  applies  so  as  to  prevent  the  re- 
covery of  more  than  six  years'  arrears  of  interest  (  Wriyht  v.  Mori/on, 
1  Ont.  App.  613,  overruling  the  decision  reported,  24  Gr.  457).  But 
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must  be  pleaded  if  the  defendant  -wishes  to  set  it  up  as  Boles  68,  69 
<>the  suit  (Cattnnnrh  v.   Urqnhart,  6  Prac.  K.  28,  explained, 
App.  61(5  ;  see  also  notes  to  K.  147). 

id  also  under  the  former  Chancery  practice  that  a  dis- 

\va.s  not  an  answer,  and  therefore  Gen.  Order  134  (see  Rule 

>\ving  a  defendant  to  obtain  on  pnecipe  an  order  for  production 

•  apply.     (Richardson  v.  Bcauprc  '2  Chy.  Ch.   54).     In  cases 

i  praecipe  judgment  can  be  obtained  (see  Rule  78)  the  former 

TV  practice  will  probably  be  applicable.     In  other  cases  the 

nt  required  will  be  obtained  in  the  same  way  as  if  a  defence 

•  ii  put  in   disputing  the  amount  only,   I.   e.,  by  motion  for 

ut  under  Rules  315  or  under  Rules  80,  86  or  322  in  cases  to 

•hose  Rules  apply  (see  Williamson  v.  Ewiny,  27  Gr.  59G). 


ORDER    IX. 

DEFAULT  OF  APPEARANCE.  69 

i.   Where  no  appearance  has  been  entered  to  a  writ  Jjgj^jn  °r 
summons  for  a  defendant  who  is  a  person  of  un-  mind, 
und  mind  not  so  found  by  inquisition,  or  judicial  de- 
iration  in  lieu  of  an  inquisition,  the  plaintiff  may 
)ply  to  the  Court  or  a  Judge  for  an  order  that  the 
fficial  guardian  or]  some  other   proper    person    be 
signed  guardian  of  such  defendant,  by  whom  he  may 
>pear  and  defend  the  action. 

But  no  such  order  shall  be  made  unless  it  ap-» 

on  the  hearing  of  such  application  that  the  writ 
"summons  was  duly  served,  and  that  notice  of  the 
>plication  was,  after  the  expiration  of  the  time 

:d  for  appearance,  and  at  least  six  clear  days 
the  day  in  the  notice  named  for  hearing  the 

ation,  served  upon,  or  left  at  the  dwelling-house 
".  the  person  with  whom  or  under  whose  care  such 

:.mt  was  at  the  time  of  serving  such  writ  of 
immons.  (Comp.  R.  Sup.  C,  1875,  Order  13,  R.  I  ; 
hy.,  Nos.  519,  520;  R.  S.  O.,  c.  40,  s.  65.) 

-h  Order  does  not  speak  of  an  official  guardian,  and  in- 
rhe  case  of  an  infant  which  is  here  provided  for  by  llule  70. 

•uld  seem  that  Sunday  is  reckoned  in  computing  the  six  clear 

v.  T/ior/x*,  11  Jur.  6).    The  corresponding  Knglish 

11  lii-l<l  not  to  render  it  obligatory  on  the  plaintiff  to 

r  the   appointment  of  a   guardian   to   a  pel-son   of   unsound 

init  only  to  enable  him  to  do  so,  and  if  he  does  not  desire 

son  of  unsound  mind  to  appear  and  defend,  he  may  on  tiling 

ivit  of  due  service,  proceed  as  if  the  person  of  unsound  mind 

•ared  (Taylor  v.  l><>d<,  \V.   N.,  1881,  74;  44  L.  T.  514). 
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Rules  69,  70  It  would  seem,  however,  from  the  terms  of  Rule  39,  that  tl 
practice  in  Ontario  is  different,  and  that  even  though  an  appearam 
should  be  entered  for  a  lunatic,  if  he  has  no  committee  or  guardis 
ad  lite  in,  the  plaintiff  cannot  proceed  until  a  guardian  ad  lit  (^  in 
appointed.  It  is  apprehended  that  the  intention  of  the  Rules  i 
that  application  may  be  made  on  behalf  of  the  lunatic  for  the  a] 
pointment  of  a  committee  or  guardian  ad  liteni  by  whom  he  in* 
appear  and  defend  ;  but  that  if  no  such  appointment  is  made  tl 
plaintiff  may  under  this  Rule  apply  to  have  a  guardian  appointed. 

Applications  under  the  Rule  should  be  made  to  the  Master  i 
Chambers  not  to  a  Judge  (Crawford  v  Crawford,  9  Pr.  II.  ITS 
If  the  person  has  not  been  found  to  be  of  unsound  mind  t 
inquisition  or  judicial  declaration  facts  must  be  shewn  upon  whic 
the  Court  may  judge  for  itself  that  the  person  is  of  unsound  mir 
(Mcl)ityre  v.  Kitigiley,  1  Chy.  Ch  281).  The  official  guardian  wi 
in  general  be  appointed,  but  if  a  case  be  made  for  appointing  anoth< 
proper  person  it  will  doubtless  have  to  be  shewn  that  he  has  i 
conflicting  interest  (see  ib.,  and  James  v.  Robertson,  \  Chy.  C] 
197).  Service  of  notice  of  the  application  is  necessary  though  tl 
person  to  be  served  is  out  of  the  jurisdiction  (O'Brien  v.  Maltlant 
10  W.  R.  275). 

This  Rule  is  based  upon  the  English  Chancery  Order  7,  Rule  i 
There  are,  however,  two  alterations,  viz.,  the  substitution  of  "  tl 
official  guardian  or  some  other  proper  person  "  for,  "one  of  the  S< 
licitors  of  the  Court,"  and  the  omission  of  persons  of  weak  mil 
from  the  persons  regarded  as  non  compote*  maitl*.  In  the  Court  < 
Chancery  persons  of  great  age  and  incapable  of  attending  to  busine 
have  been  ordered  to  be  defended  by  guardian  «<l  I  item  (St^d 
Cobb,  11  W.  R.  298  ;  Newman  v.  Selfe,  11  W.  R.  761). 

For  further  information  on  this  subject,  see  Morgan's  Chy.  Order 
p  400,  4th  ed.  ;  Seton  706. 
70 

By  infants.  2.  In  case  of  an  infant  defendant,  who  has  bee 
served  with  a  writ  of  summons  otherwise  than  by  tl: 
same  being  served  on  the  official  guardian  (a),  if  n 
guardian  ml  I  it  em  is  appointed  within  seven  days  aftc 
the  time  for  appearance  had  expired,  the  plaintiff  ma 
serve  the  official  guardian  with  notice  of  the  said  pa 
ticulars  ;  whereupon  from  the  time  of  such  service  tl 
official  guardian  shall  become  and  be  the  guardian  o 
lit<m  of  the  infant,  unless  and  until  the  Court  othe 
wise  orders  ;  and  it  shall  be  his  duty  forthwith  t 
attend  actively  to  the  interests  of  the  infant  in  tl' 
action,  and  for  that  purpose  to  communicate  with  a 
proper  parties,  including  the  father  or  guardian  ( 
any)  of  the  infant  and  also  the  person  with  whom  c 
under  whose  care  the  infant  resides,  in  case  such  pe 
son  is  not  the  infant's  father  or  guardian  ;  and  tl 
guardian  is  to  make  such  other  inquiries  and  tak 
such  other  proceedings  as  the  interests  of  the  infai 
may  require.  (G.  O.  Chy.,  Nos.  610,  611.) 


DEFAULT    <>F    APl'KAKANVK.  205 

For  the  cases  in  -which  service  is  required  to  be  effected  on  an  Rules  69-72 

:idant  personally  see  Rule  87. 

corresponds    substantially    with    C'hy,     Order    010    and  the 
e  thereunder,   except  that  that  Order  required  an    ',/•  j><i/-('- 
for  the  appointment  to  be  taken  out  which  under  this  Rule  is 
iry. 

71 
\Vhere  any  defendant  fails  to  appear  to  a  writ  of  Proceedings 

,    '  ,  ........         .  ..  .  .         in  default  of 

nons  and  the  plaintiff  is  desirous  of  proceeding  appearance. 
i  default  of  appearance  under  any  of  the  follow- 
:  Jules  of  this  Order,  or  under  Order  2,  Rule  I,  he 
I  ,  hall,  before  taking  such  proceeding  upon  default,  file 
;  in  ath'davit  of  service,  or  of  notice  in  lieu  of  service, 
i  or  the  undertaking  of  the  defendant's  solicitor  accept- 
orvice  and  agreeing  to  enter  an  appearance,  with 
ridavit  verifying  the  undertaking  filed,  as  the  case 
nay  be.]     (R.  Sup.  C.  1875,  Order  13,  R.  2.) 

Rule  corresponds  with  the  English  Rule,  except  that  the 
in  1  (rackets  is  not  in  the  latter.  Rule  33  provides  for  a 
i's  undertaking  to  accept  service.  Rule  86  prescribes 
"cedure  in  case  of  default  of  appearance  to  a  writ  indorsed, 
iiule  1(5.  with  a  claim  for  an  account. 

-ubstitution  of  notice  in  lieu  of  service  of  the  writ  is  authoriz- 

«  rtain  cases  where  the  defendant  is   out   of  the  jurisdiction 

...so,  if  the  Court  sees  fit  to  allow  that  mode  of  ser- 

\vhere  the  plaintiff  is  unable  to  effect  prompt  per- 

•••  (Rule  34).      In  such  cases,  before  the  plaintiff  can  pro- 

vice  must  have  been  allowed  (see  Kules  48  and  34).     The 

1  1  lowing  service  should,  it  is  presumed,  be  tiled  or  produced 

taking  proceedings  on  default 

re  a  notice  was  served  in  lieu  of  a  writ  an   affidavit  stating 

efendant  had  been  served  with   "a  notice   in   writing,  a  true 

•f  which  i.s   hereto  annexed,"  was  held  sufficient  (Bn.*tm*  •  v. 

•    t'h.    i).   N4i)).      in   cases,    however,    in   which    Rule   44 

aliidavit  of  service  should  state  the  day  on  which  the 

lit  of  the  time  of  service  was  made. 

writ  should  be  annexed  to  the  affidavit  of  service  in  accord- 
:th  the  former  practice  (Thr.  J&wox,  3i'   \V.  11.   lf>4  ;  49  L.  T. 


vke  lias  been  effected  out  of  the  jurisdiction,  and  de- 

it  doe.s  not   appear,  proceedings  to   be   taken,  in  certain   cases 

tinal    judgment  can    be   obtained,  are  also  provided  by  Uule 

72 

4.   In    case  of  non-appearance    by   the    defendant  Where  writ 
:re  the  writ  of  summons  i.s  specially  indorsed   un-  indorsed. 
)rder  3,  Rule  4,  the  plaintiff  may  sign  final  judg- 
t  for  any  sum  not  exceeding  the  sum  indorsed  on 

e  writ,  together  with  interest  at  the  rate  specified,  if 
to  the  elate  of  the  judgment,  and  a  sum  for  costs, 
the  plaintiff  may,  at  the  expiration  of  eight  days 
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Eule  72.  from  the  last  day  for  appearance,  and  not  before,  issue 
execution  upon  such  judgment]  ;  but  it  shall  be  law- 
ful for  the  Court  or  a  Judge  to  set  aside  or  vary  such 
judgment  upon  such  terms  as  may  seem  just.  (R 
Sup.  C,  1875,  Order  13,  R.  3  ;  R.  S.  O.  c.  50,  s.  64 
Eng.  C.  L.  P.  Act  of  1852,  s.  27.) 

The  words  in  brackets  are  not  in  the  English  Rule,  which  is 
otherwise  the  same.  They  have  been  taken  from  R.  S.  U.  c.  50 
s.  64,  with  which,  in  that  respect,  the  English  C.  L.  P.  Act  of  1852 
s.  27,  corresponds. 

Where  service  was  effected  on  22nd  December,  execution  issuec 
on  9th  January  following  was  held  to  be  regular  (Cornish  v.  Mamuiuj 
18  C.  L.  J.  143  ;  2  C.  L.  T.  105). 

An  execution  issued  before  the  expiration  of  the  eight  days  is  ai 
irregularity  only,  and  not  a  nullity  (Macdonald  v.  Crombie,  2  Ont 
243). 

In  an  action  on  a  promissory  note  the  plaintiff  may  sign  judgmen 
by  default  of  appearance  to  a  specially  indorsed  writ  without  pro 
cluction  of  the  note  (Oliver  v.  Fryer,  1  Pr.  R.  325). 

Where  an  action  is  commenced  in  a  local  office  a  judgment  ty 
default  should  be  entered  in  the  local  office  (Chamberlain  v.  Arm 
strong,  18  C.  L.  J.  99). 

Where  the  copy  of  writ  served  was  not  an  accurate  copy,  the  test 
being   1880  instead  of   1882,  held  an  imperfection  only  and  not 
fatal  error,  and  a  motion  to  set  aside  a  judgment  signed  was  refusec 
(Wf*xon  v.  Stalker,  47  L.  T.  444). 

Judgment  can  only  be  signed  for  the  amount  due  at  the  time  th< 
writ  was  issued,  not  for  claims  which  had  not  then  matured  (Par 
v.  Patton,  3  C.  L.  T.  264). 

Forms  of  the  judgment  will  be  found  in  App.  L,  Nos.  147  an 
148.  Under  R.  S.  0.  c.  50,  s.  64,  it  was  provided  that  an  applicatio: 
to  set  aside  a  judgment  must  be  based  upon  affidavits  "accountin 
for  the  non-appearance  and  disclosing  a  defence  upon  the  merits. 
By  the  present  Rule  the  matter  is  left  at  large  to  the  discretion  c 
the  Court  or  Judge  ;  but,  no  doubt,  in  practice  it  will  be  require 
to  have  the  non-appearance  explained  and  a  defence  shown.  Th 
terms  commonly  imposed  have  been  the  payment  by  the  defendai; 
of  the  costs  of  application,  pleading  without  delay,  and  sometime 
bringing  money  into  Court.  (See  Harrison  C.  L.  P.  Act, 
R.  S.  0.  c.  50;  Arch.  Pr.  [13th  ed.]  790  and  800;  and  Smith* 
Dobbin,  3  Ex.  D.  340.) 

Substituted  service  when  regularly  effected  is  for  all  purpos* 
equivalent  to  personal  service,  and  even  though  it  has  in  realit 
never  come  to  the  knowledge  of  the  defendant  he  will  not  be  let  i 
to  defend  as  of  right  ( Watt  v.  Barnett,  3  Q.  B.  D.  183,  363).  Lap; 
of  time  is  no  bar  to  an  application  to  set  aside  a  judgment  obtaiiu 
by  default,  where  no  irreparable  mischief  will  be  done  to  tl 
plaintiff,  and  the  injury  caused  by  the  delay  may  be  compensat* 
for  by  payment  of  costs  (Atwood  v.  Chichester,  3  Q.  B.  D.  7-- 
also  Davis  v.  Ballenden,  W.  N.  1882,  92  ;  46  L.  T.  797  and  notes  1 
Rules  215  and  270). 

The  application  will  not  be  granted  to  give  the  defendant  tl 
advantage  of  a  technical  defence  (Forbes  v.  Middleton,  2  Str.  12-4 
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The  following  have  beeii  considered  meritorious  defences:     The  Rnies  7274 

be    of   Limitations;    iMatblurk*    v.    Hnlm*-*,    \    B.   \    1'.   228; 

<\tna,la   Co.,  18  Gr.  3G7  ;   .SV<i/u/<  v.  F>-ntnrk,  ~  l'i. 

'rust  ,i-  Loan  Co  of   (Jumiila  v.  Houlton,  18  Gr. 

Infancy:     (Urliifltld  v.    '/tinm-i;    ">  Taunt.   856;   (.'aral/i,-,-  v. 

7  L.  T.  N.  8.  290)  ;  Improper  Indorsement  :    (tfw/rr*   v. 

10  Kx.  474)  ;  Want  of  Jurisdiction  :  (Harndyn  v.  HV/i/V,  G  I'r. 

U.  1-Jn,.      As  to  want  of  stamps  see  CamjMll  v.  CV«r/.-,  9  Pr.  K.  471. 
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;.   Where  there  are   several   defendants   to  a  writ  w^ 
specially  indorsed  for  a  debt  or  liquidated  demand  in  fendante. 
money  under  Order  3,  Rule  4,  and  one  or  more  of  the 
defendants  appear  to  the  writ,  and  others  of  them  do 
not  appear,  the   plaintiff  may  enter   final  judgment     • 
against  such  as  have  not   appeared,  and   may  issue 
execution  upon  such  judgment,  without  prejudice  to 
his  right  to  proceed  with  his  action  against  such  as 
have  appeared.     (Comp.  R.  Sup.  C,  1875,  Order   13, 
R.  4  ;    R.  S.  0.  c.  50,  s.  69 ;     Eng.  C.   L.  P.  Act  of 
1852,  s.  33.) 

This  Rule  is  to  the  same  effect  as  the  English  Rule,  and  its  pro- 
-  are  new.     Formerly,  in  such  a  case,  the  plaintiff  might  sign 
judgment  against  the  defendants  who  did  not  appear,  and  might 
issue  execution  against  them  ;  but,  if  he  did  so,  he  abandoned  his 
right  to  proceed  against  the  other  defendants.     Or  he  might,  before 
^  execution  against  the  defaulters,  declare  and  proceed  with 
the  action  against  the  other  defendants.      But  in  this  case  the  judg- 
ment already  signed  became  a  mere  interlocutory  one  ;  the  plaintiff 
could  never  put  it  in  force  unless  and  until  he  succeeded  in  obtaining 
judgment  in  the  action  against  the  other  defendants. 

74 

6.  When  the  defendant  fails  to  appear  to  the  writ  where  writ 
of  summons  and  the  writ  is  not  specially  indorsed,  bat 
the  plaintiff's  claim  is  for  a  debt  or  liquidated  demand 
•only,  no  statement  of  claim  need  afterwards  be  deliver- 
ed, but  the  plaintiff  may  file  an  affidavit  of  service  of 
Himmons,  or  of  notice  in  lieu  of  service,  as  the  case 
may  be,  and  [file  and  serve]  a  statement  of  the  parti- 
culars of  his  claim  in  respect  of  the  causes  of  action 
stated  in  the  indorsement  upon  the  writ,  and    may, 
after  the  expiration  of  eight  days,  enter  final  judgment 
for  the  amount  shewn  thereby,  and  costs  to  be  taxed, 
vided  that  the  amount  shall  not  be  more  than  the 
sum  indorsed  upon  the  writ,  besides  costs.     (Comp. 
ip.  C.  1875,  Order  13,  R.  5  ;  R.  S.  O.  c.  50,5.  65; 
C.  L.  P.  Act  of  1852,  s.  28.) 

This  is  the  same  as  the   English   Rule    except   that  the  words 
in  brackets  are  not  in  English  Rule. 
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Rules  74,  75  Under  the  former  practice,  the  plaintiff  filed  and  served  a  declara- 
tion, and  if  no  plea  were  pleaded  he  could,  if  the  amount  claimed  were 
indorsed  on  the  writ,  sign  final  judgment  for  default  of  a  plea  for  the 
amount  so  shewn  and  costs.  The  filing  or  serving  of  a  declaration 
is  now  dispensed  with,  and  the  filing  and  serving  of  a  statement  of 
the  particulars  of  the  claim  is  substituted. 

A  claim  for  a  specified  sum  for  work,  labour  and  attendance  as  a 
medical  man  has  been  held  to  be  a  liquidated  demand  and  capable  of 
being  made  the  subject  of  a  special  indorsement  or,  though  the  writ 
be  not  specially  indorsed,  to  entitle  the  plaintiff  to  obtain  final  judg- 
ment under  the  Rule  in  the  Irish  Judicature  Act  corresponding  to 
the  present  Rule  (Kilyariff  v.  McGrane  8  L.  R.  Ir.  354. ) 

The  case  of  some  defendants  only  making  default  is  not  specially 
provided  for  as  it  is  in  the  case  of  a  specially  indorsed  writ.  Probably 
a  statement  of  claim  must  then  be  delivered  to  the  solicitors  of  those 
defendants  who  have  appeared,  and  under  Rule  131  to  the  other  de- 
fendants. 

Forms  of  judgment  will  be  found  in  App.  I,  Nos.  147,  148. 

(a)  In  such  case  the  plaintiff  is  not  to  be  entitled 
to  the  costs  of  the  statement  of  particulars  of  his  claim, 
unless  the  taxing  officer  is  satisfied  that  there  was  good 
reason  for  not  specially  indorsing  the  writ,  so  as  to 
render  unnecessary  filing  and  serving  such  statements. 

Not  in  the  English  Rule.  It  is  presumed  that  the  service  of  the 
particulars  may  be  effected  as  provided  in  Rule  131. 

The  word  "  notified"  was  by  a  misprint  substituted  in  the  Rule  as 
originally  enacted  for  "  satisfied."  The  error  was  corrected  by  Rule 
497  which  is  as  follows  : — 

"497.   In  Rule  74  subsec  (a)  the  word  "satisfied"  is  hereby  sub- 
stituted for  the  word  "  notified"  in  the  third  line  thereof." 
75 

where  claim  j .  Where  the  defendant  fails  to  appear  to  the  writ  of 
of  goods  and  summons  and  the  plaintiff's  claim  is  not  for  a  debtor 
damaUgesy  liquidated  demand  only,  but  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  no  statement  of 
claim  need  be  delivered,  but  interlocutory  judgment 
may  be  entered,  and  the  value  of  the  goods  and  the 
damages,  or  the  damages  only,  as  the  case  may  be,  in 
respect  of  the  causes  of  action  disclosed  by  the  indorse- 
ment on  the  writ  of  summons  [shall  be  assessed  as 
hitherto,  or  at  the  County  Court  of  the  County  in  which 
the  action  is  brought  if  the  solicitors  for  all  parties 
reside  in  such  County]  ;  or  the  High  Court  or  a  Ju 
thereof,  may  order  that  the  value  and  amount  ot  dam- 
ages, or  either  of  them,  shall  be  ascertained  in  any 
other  way  in  which  any  question  arising  in  an  action 
may  be  tried.  (Comp.  R.  Sup.  C,  1875,  Order  13,  K. 
6;  R.  S.  O.  c.  50,  s.  152,  Eng.  C.  L.  P,  Act  of  1852,53. 
28,  94.) 
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This  corresponds  with  the   English  Rule,  except  that  the  latter  B,uies  75,  76 

.    the    tirst   alternative   for    a   writ    of    inquiry  to   assess 

the  damages,  instead  of  the  clause  above  in  brackets.     The  practice 

in   actions   at  law   formerly    was,    that    the    plaintiff,    in    the    case 

provided  for  by  this  Kule,  tiled  and  served  a  declaration,  indorsed 

a   notice  to   plead  in  eight  days,   and  then  if   no  plea  were 

I  signed  interlocutory  judgment   for   want  of  a  plea.     Then 

issessed.       Under   the   present  Rule,   interlocutory 

ut  may  be  entered  immediately  upon  default  of  appearance  ; 

and  the   indorsement   on   the   writ  will  govern   the  inquiry  as  to 

damages  without  any  pleading. 

•riu  of  interlocutory  judgment  will  be  found  in    Appendix  I., 
-"••_',  and  of  judgment  in  default  of  appearance  after  assessment 
of  damages,  in  Appendix  I.,  No.  154. 

It  would  seem  that,  under  this  Rule,  where  the  action  is  brought 
for  the  specific  recovery  of  chattels,  the  plaintiff  may,  upon  default 
of  appearance,  have  judgment  for  the  delivery  of  the  chattels  ;  and 
may  then  enforce  that  judgment  under  Rule  34'2  (I>\>ry\.  Crnic.k- 

\V.  N.  1875,  %24i),  pl-r  Quain,  J.,  at  Chambers). 

In  cases  where  interlocutory  judgment   only   may  be  signed,  the 

to  not  provide  for  the  signing  of  such  judgment  against  some 

.uits  by  default  of  appearance,  where  other  defendants  appear. 

In  such  case  probably   a  statement  of  claim  should  be  delivered  to 

•  hi  i  appear,  and  be  served  under  Rule  131,  on  those  who  do  not 

Rule  73  makes  provision  for  such   contingency   in  cases 
tally  indorsed  writs. 

The  former  mode  of  assessment  of  damages  was  prescribed  by  R. 
.  .")().  s.  l.l'J.  which  is  as  follows  : — 

o    writ    of  inquiry   shall  issue  to  a  sheriff  in  cases  of 

•  •nt  by  default,    but,    except   in  cases   where  the  judgment  is 
rinal  as  aforesaid,  the  damages,  when  to  be  assessed  by  a  judge  or 
jury,  shall  be  asertained  at  the  same  time,   and  in  like  manner  as  if 
tin-  parties  had  pleaded  to   issue,    and  the    entries  shall  be  made  in 

11  accordingly." 

•-•ibly  under   sec.  197  of   R.  8.  O.  c.   50,  (p.  77)  there  may  be 
nee  to  compute. 

\Viiere  a  linal  instead  of  an  interlocutory  judgment  was   signed, 

find  uas  then-fore  set  aside,  it  was  held  under  the  former  practice, 

le  plaintiff  was  not  forthwith  entitled  to  take  out  and  rile  the 

-ign  an  interlocutory  judgment.    The  rinal  judgment  was 

T  aside  without  an  entry  on  the  roll,  and  the  defen- 

'  ithout  laches  uuild  not  be  deprived  of  the  carriage  of  the  order 

•I'i'jii  v.  Ilnxtimj*  Mutual,  1  Pr.  R.  111). 

Notice  of  inquiry  before  a  master  to  assess  damages,  may  it  would 

•  ved  under  Rule  131.      (See  notes  to  that  Rule. )     As  to 

QCC  on  .such  inquiry  see  M<I>'(/<>/HI/>{  v.  Aitt<lm<,  \V.  X.  1884,  7-. 

76 

8.  In  case   no  appearance  shall    be  entered  in  an  Acti.ui  for 
n  for  the  recovery  of  land,  within  the  time  limited  1:tll<L 
-pearance,  or  if  an  appearance  be  entered  but  the 
defence  be  limited  to  part  only,  the  plaintiff  shall  be 
at  liberty  to  enter  a  judgment,  that  the  person  whose 
title  is  asserted  in  the  writ  shall  recover  possession  of 
the  land,  or  of  the  part  thereof  to  which  the  defence 
H 
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Rules  76-78  does  not  apply.  (Comp.  R,  Sup.  C.,  1875,  Order  13, 
R.  7  ;  R.  S.  O.  c.  51,  s.  20  ;  Eng.  C.  L.  P.  Act  of  1852, 

s.  177.) 

This  corresponds  with  the  English  Rule,  and  is  in  substance  the 
same  as  the  former  practice.  A  form  of  judgment  which  may  be 
adapted  to  meet  such  case  will  be  found  in  Appx.  I.,  No.  149. 

This  judgment  does  not  carry  costs,  but  it  is  presumed  that  the 
former  practice  applies  under  K.  S.  O.  c.  51,  s.  20,  (2).  That  section 
is  as  follows  :  — 

R.  S.  O.  c.  "  (2)  In  case  no  appearance  is  entered  within  the  time  appointed, 
51  s.  20  (e).  an(j  |n  case  £ne  plaintiff  files  the  writ,  and  an  affidavit  of  personal 
service  thereof,  (or  in  case  of  service  on  a  corporation,  an  affidavit 
of  service  in  the  manner  authorized  for  service  on  corporations,  )  and 
also  files  an  affidavit  that  the  party  so  served  was  at  the  time  of  the 
issue  of  such  writ  in  actual  adverse  possession  of  the  land,  or  in- 
stead of  such  affidavits  obtains  and  files  a  rule  of  Court  or  Judge's 
order,  allowing  him  to  sign  judgment  as  well  for  his  costs  as  for 
recovery  of  possession  of  the  land,  plaintiff  may  at  once  sign  judg- 
ment that  the  person  whose  title  is  asserted  in  the  writ  shall 
recover  and  have  possession  of  the  land,  and  also  his  costs  (to  be 
taxed  in  the  ordinary  way),  and  the  plaintiff  may  forthwith  issue 
execution  thereupon  ;  and  such  last  mentioned  judgment  may  be 
in  the  words,  or  to  the  effect  of  Form  No.  2,  in  the  schedule  to  this 
Act,  with  the  words  following  or  words  to  the  same  effect  added 
thereto,  namely  :  "and  do  also  recover  against  the  said  C.  D.  (the 
defendant)  $  for  his  costs  of  suit. 

77 

Assessment  9.  When  the  plaintiff  has  indorsed  a  claim  for  mesne 
profits,  arrears  of  rent,  or  damages  for  breach  of  con- 
tract,  upon  a  writ  for  the  recovery  of  land,  he  may 
enter  judgment  as  in  the  last  preceding  Rule  men- 
tioned, for  the  land  ;  and  may  proceed  as  in  the  other 
preceding  Rules  of  this  Order,  as  to  such  other  claim 
so  indorsed.  (R.  Sup.  C.,  1875,  Order  13,  R.  8  ;  R.  S. 
O.  c.  51,  s.  70;  Eng.  C.  L.  P.  Act  of  1856,  s.  257.) 

This  is  the  same  as  the  English  Rule.  The  former  practice 
^confined  this  right  to  the  suit  of  a  landlord  against  a  tenant. 

No  claim  other  than  those  mentioned  in  the  Rule  can,  without 
leave,  be  joined  with  a  claim  for  the  recovery  of  land  (see  Rule 
116,  post). 

A  form  of  judgment  which  may  be  adapted  to  meet  such  cases 
will  be  found  in  Appendix  I.,  No.  151. 

78 

judgment         iQ.  Where  the  action  is  in   respect  of  a  mortgage, 

in  certaiu6    and  the  plaintiff  claims  foreclosure  or  sale,  or  redemp- 

cases.          tion,  or  where  the   action  is  for  the  administration  of 

an    estate,  or    for    a    partition,  the  plaintiff  shall  be 

entitled   to  a  judgment  or   order  on  p/cecipc  to  the 

Registrar,  Deputy-Registrar,  Local  Registrar,  or  Clerk 

or  Deputy-  Clerk  of  the  Crown  and  Pleas,  as  the  case 
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may  be,  on  such  evidence  (if  any)  and   in  such  cases    Rule  78. 
(as  nearly  as  may  be),  as  provided  for  by  the  present 
practice  of  the  Court  of  Chancery  in  that  behalf,   (a) 
'/'/»   reference  <'-l/oi  acquired  by  the  practice  X/KI// 
'/it-  J/</.S''<v  <>r   Lor,-, I  Master  (G.  O.  Chy.  Nos.  38, 
.  V\  045-648). 

Til-.-  concluding  words  from  (a)  were  added  by  Rule  502  to  pre- 

,ny  doubt  as  to  the  .persons  to  whom  the   reference  should 

.  where  a  judgment  requiring  a  reference  was  issued  by  a 

i  'lerk  or  Deputy  Clerk  of  the  Crown  and  Pleas.     It  seems  tolerably 

•  I-  of  the  Act  and  Rule  417  worked  the  same  result. 
\Vhere  the   action   is   commenced  in  a  local  office  the  judgment 
sh  mil  be  entered  in  the  local  office  (Chamberlain  v.  Armstrong,  9 
Vr.   ft.  212). 

Where  a  reference  is  necessary  as  to  iiicumbi'ancers  the  plaintiff's 

it    of   any  amount   payable    under   defendant's    covenant   is 

I  iy  the  report  and  not  by  the  Registrar,  and  defendant  will  be 

1  to  |>;iy  forthwith  after  the  confirmation  of  the  report  (North 

Hand  v.  />-•'//•'/.  9  Pr.   U.  546).     The  practice  in  England  is  to 

order  payment  one  month  after  the  date  of  the  Chief  Clerk's  certiti- 

v.    Fi«/wr,    W.    N.    1880,    12;  Farrer  v.  Lacei/,  32    \V. 

Tit.-  General  Orders  38,  435  and  436,  referred  to  as  forming  the 
of  the  Rule,  only  treat  of  cases  of  foreclosure,  sale  or  redemp- 
tion ;  and  the  practice  of  the  Court  of  Chancery  did  not  enable  a 
plaintiff  to  obtain  a  decree  or  order  on  prcecipe  in  other  cases.    Orders 
•  >,'!s  and  640  provide  for  administration  and  partition  being  obtained 
;mmary  way  on  motion.      No  forms  of  judgment  on  prozcipc  in 
administration  actions  are  given,  though  forms  in  cases  of  foreclosure, 
id  redemption  are  prescribed  (see  Appx.  Nos.  168,  170).     It  is 
ned  that  the  intention  of  the  Rule  is.  to  enable  a  judgment  to 
i.-d  on  in •<!•('] ji,'  upon  the  production  of  evidence  similar  to  that 
required  by  the  practice  of  the  Court  of  Chancery  under  Orders  38, 
i: id   436    in  cases  of  foreclosure,   &c.,  where   no   answer   was 
md  that  the  judgment  in  administration  and  partition  cases 
will  be  similar  to  the  form  provided  by  the  practice  in  Chancery 
where  the  application  is  made  to  a  Local  Master  on  motion  (see 
Appendix,  Forms  171  and  172).     Except  where  personal  service  had 
n  e.lf.-i-tt-d,  the  Chancery  practice  incases  of  foreclosure,  &c., 
did  not  require  any  proof  of  the  claim;  the  order  on  pro&cipe  was 
>n  production   of  an  office  copy  of  the  bill  and  proof  of  the 

H.  Orders  436  and  646). 

Rule,  like  the  rest  of  the  Rules  under  this  Order,  is  only 
applicable  in  cases  where  default  has  been  made  in  appearance. 

Where  an  appearance  has  been  entered  in  any  of  the  cases  referred  Foreclosure, 
to  in  this  Rule,  a  judgment  cannot  be  signed  on  pnecipe  under  this  sale  ai?d  re- 

If,  however,  a  statement  of  defence  is  filed  admitting  facts  JSf»5> 
•ient  to  entitle  the  plaintiff  to  a  decree  under  the  former  practice  pearauce 
in  ( 'hancery,  a  decree'  on  prvecipe  may  be  issued,  as  heretofore  in  cub-mi. 

•sure,   sale  and  redemption  cases  under  Orders  435  and  646. 

.'  ,1-  Loan  Co.  v    McCarthy,  19  C.  L.  J.  188  ;  3  C.  L.  T.  266). 

pplication  in  the  nature  of  an  appeal  from  the  mode  in  which 

li-awn  up  on  />r<*r'/ f>f  may  be  made  to  a  single  Judge  (see 

v.    Vandyke,    17   Gr.    14;   TriMt  <0   Loan  Co.    v.    McCarthy, 
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Rule  78-         Where  administration  is  sought  by  a  creditor,  his  right  to  it  is 

Administra-  almost  as  of  course.     A  judgment  therefore,  would  probably  be  most 

tion.  expeditiously,   and  least  expensively,  obtained  under  the  present 

Rule.     Ordinarily,  however,  administration  or  partition  will  be  best 

obtained  on  motion  according  to  the  former  practice. 

Prcecipe  If  other  than  the  usual  decree  is  prayed  for,  the  non-appearance 

decree.  of  the  defendant  will  not  entitle  the  plaintiff  to  obtain  on  prcecipe 
such  other  decree.  Thus,  where  immediate  foreclosure  was  asked 
and  the  mortgagor  made  default  in  appearance,  only  the  usual  fore- 
closure decree  was  made  (Patey  v.  Flint,  48  L.  J.,  Ch.  696).  In  such 
case  a  judgment  containing  the  additional  relief,  if  proper,  can  be 
obtained  on  motion  for  judgment  under  Rules  79  and  315.  On  such 
a  motion,  however,  special  grounds  for  immediate  foreclosure  or 
other  special  relief  must  be  shewn  though  the  defendant  has  not 
appeared,  otherwise  only  the  usual  judgment  will  be  given  (Meredith 
v.  McCabe,  19th  January,  1881,  Boyd,  C.  See  also  Jtforth  of  Scot- 
land d-c.  v.  Beard,  9  Pr.  R.  546). 

The  Chancery  rule  by  which  defendants  in  an  action  of  fore- 
closure may  obtain  a  sale  (see  Gen.  Orders  429,  430)  will  not,  even 
where  infants  are  concerned,  be  extended  to  an  action  by  a  mortgagee 
for  possession  merely  ( Western.  Canada,  L.  <£•  S.  ti.  v.  Dunn, 
19  C.  L.  J.  211). 

The  following  Chancery  Orders  show  the  practice  of  the  Court  of 
Chancery  referred  to  in,  and  supplementing  the  provisions  of  this 
Kule. 

Ch.  Orel.  38.  "38.  Every  Deputy-Registrar  may  issue  decrees  on  p/wipe  for 
foreclosure,  sale  or  redemption,  where  the  suit  is  between  the 
original  mortgagee  and  mortgagor  only,  and  is  to  enter  such  decrees 
in  a  book,  to  be  approved  of  by  the  Court,  and  kept  for  that  purpose 
by  the  Deputy -Registrar." 

This  Order  was  extended  by  Order  648,  but  is  practically  super- 
seded by  Rule  78. 

Ch.  Ord.  432.      ' '  432.   Where  the  cause  is  heard  upon  an  order  to  take  the  bill 
Evidenc 

hearing 


Evidence  ou  pro  confesso,  in  a  suit  for  foreclosure  or  sale,  and  no  reference  as  to 
pro  confesso  incumbrances  is  required,  the  plaintiff  is  to  produce  at  the  hearing  : 


1.  The  mortgage  deed,  and  the  assignments  thereof,  if  any  ; 

2.  An  affidavit  which  is  to  state  the  amount  advanced  upon  the 

security  ;  the  amount  paid,  whether  by  receipt  of  rents  or 
otherwise  ;  and  the  amount  remaining  due  for  principal  and 
interest,  distinguishing  how  much  for  principal  and  how  much 
for  interest.  The  affidavit  is  to  state  whether  the  mortgaged 
premises,  or  any  part  of  them,  have  been  in.  the  occupation  of 
the  mortgagee,  or  of  any  one  under  whom  he  claims  ;  and 
when  there  has  been  any  such  occupation,  the  affidavit  is  to 
state  its  nature,  the  time  it  continued,  and  the  fair  rentable 
value  of  the  property. 

Ch.  Ord.  433.  ''  433.  Upon  production  of  such  proofs  and  documents,  the  Court 
Taking  ac  may  at  once  determine  the  amount  due,  and  appoint  the  time  and 
count.  place  for  the  payment  of  the  mortgage  money,  by  the  decree,  with- 

out a  reference  to  the  Master,  or  any  further  inquiry." 

The  proofs,  &c.,  referred  to  are  required  where  the  account 
be  taken  by  the  decree  without  a  reference  (see  Chy.  Order  432),  and 
are  also  required  where  the  writ  has  not  been  served  personally  (see 
Chy.  Order  646). 
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•    i:U.    In  an  ordinary  suit  of  foreclosure  or  sale  against  an  infant     R^  73. 
heir  or  devisee  of  the  mortgagor,  or  of  the  assignee  of  the  mortgagor,  ch.  Ord.434. 
no  defence  is  set  up  in  the  infant's  answer,  the  cause  is  not  to  Judgment  in 
t  down   to  be  heard  in  Court  by  way  of  motion  for  a  decree  j  Chambers 
ber  the  infant's  answer  is  tiled,  or  after  the  time  for  tiling  the  infants. 
same  has  expired,  the  plaintiff  is  to  tile  affidavits  of  the  due  execu- 

•  the  mortgage,  and  of  such  other  facts  and  circumstances  as 

•  him  to  a  decree,  and  is  to  apply  for  the  decree  in  Chambers, 
notice  to  the  infant's  solicitor." 

Th's  Order  was  held  to  apply  only  where  all  the  defendants  were 

inf.-mts.      Where  some  were  adults  judgment  had  to  be  obtained  on 

m<>ti  >n  in  Court  (Falb'rton  v.  Keely,  9  C.  L.  J.  54).      To  enable  a 

to  be  made  in  Chambers  in  all  such  suits  where  infants  were 

i  uits,  Order  645  was  passed.       There  is  a  further  extension  by 

(  )rder  i>46,  infra. 

i  >rder  6i5,  is  as  follows  :  — 

i")    Order  43-1  shall  apply  to  cases  in  which  an  adult  is  inter-  Cny.  Order 
in   the   estate    as    well    as    an    infant,    and   also   to   suits   for 645- 
redemption. 

;.">.      Where  the   defendant  answers   the   bill,    admitting   the  Ch.  Ord.  435 
execution  of  the   mortgage  and  other  facts,   if  any,    entitling   the  Judgments 
plaintiff  to  a  decree,  or  where  the  defendant  disclaims   any  interest  on  PrceciPe- 
in  the  mortgaged  premises,  or  where  no  answer  is  put  in  to  the  bill, 
the  plaintiff  is,  on  praecipe  to  the  Registrar,  to  be  entitled  to  such  a 
decree  as  would  under  the  practice   of  the  Court  have  been  made 
upon  hearing  of  the  cause  pro  conftsso." 

It  has  been  held  that  since  this  Order,  any  lecree  for  foreclosure  or 

sale  may  be  issued  on  prcecipe  which  the  Court  could  formerly  make 

on   a   hearing   pro   confcxso,    and  therefore  a  decree   for  sale  with 

;al  orders  in  case  of  a  deficiency  against  the   mortgagor  and 

his  surety  was  issued  (Kirkpatrick  v.  ffowell,  22  Gr  94)  ;  but  where 

an  injunction    is   desired,    the    case  will  probably  still  have  to  be 

it  before  the  Court  on  motion  for  judgment  (see  King  v.  Free- 

Chy.,  Ch.  350). 

This  Order  governs  the  case  where  a  disclaimer  is  filed,  or  a  defence 
•dmitting  f'i--ts  entitling  the  plaintiff  to  a  judgment  (Trutt  >k  L  nut 

v.   .\f'-<  'u  rt ////.  Hupi'ii). 

Order  646  extending  this  Order  is  as  follows :  — 

16.    Order  485    shall   apply   to    redemption   suits;  and    under  Chy   Order 

-  434  and  435  there   may   be  granted,   where  it  is  prayed  for,  t>46.    Exten- 
and  notice  is  given  in  pursuance   of  Order  647,  a  decree  embracing  sion  of  Order 

•Iditional    relief    which    this    Court   is    entitled,    under    "the430' 
Administration   of  Justice  Act,"  to  give,  in  mortgage  cases,  on  the 
Mie  cause  pro  confess,  and  such  a  decree  may  be  granted, 

thstanding  that  the  defendant  has  been  served  by  publication,  Ju()  men<. 
or  otherwise,  or  is  a  corporation  ;  provided  always  that  where  the  On 'covenant 
bill  has  not  been  personally  served  the   claim  of  the  plaintiff  shall  and  for 
be  duly  verified  by  affidavit."  ssion- 

A  l>  -puty  llogistrar  under  Gen.  Order  38,  had  previously,  though 
,'istrar   had   not.  the   power  to  issue   redemption   decrees  on 

power  to  icive   additional   relief  referred  to,  is  that  now  pos- 

:>y  all  Divisions   of  the  High  Court  of  granting   in  one  suit, 

all    the    kinds    of  relief  a  mortgagee  may  be  entitled   to,  such  as 
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Rule  78.  immediate  payment  of  the  debt  under  any  covenant  to  pay,  and 
delivery  of  the  possession  of  the  mortgaged  lands,  as  his  mortgage 
may  provide. 

An  order  for  payment  can  only  be  made  against  such  defendants 
as  by  covenant,  or  otherwise  are  personally  liable  for  the  debt  (see 
Christie  v.  Dowker,  10  Gr.  199;  Clarktson  v.  Scott,  25  Gr.  374; 
N orris  v.  Meadows,  28  Gr.  334)  ;  thus  one  defendant  who  has  so 
covenanted  by  the  mortgage,  may  be  ordered  to  pay,  though  he  may 
have  conveyed  to  a  co-defendant  his  estate  in  the  lands  ;  and  from 
the  latter  defendant  possession  may  be  recovered.  See  Order  647, 
infra. 

Ch.Ord.  436.  "436.  Where  no  answer  is  filed,  the  decree  is  to  be  drawn  up 
upon  production  of  an  office-copy  of  the  bill  and  an  affidavit  of  the 
service  thereof,  showing  the  same  to  have  been  indorsed  with  the 
notice  set  forth  in  Schedule  S.  hereunder  written." 

This  Order  is  superseded  by  Rules  11,  14  and  17  respecting  the 
indorsements  required  to  be  made  on  the  writ  of  summons,  instead 
of  an  indorsement  in  accordance  with  Schedule  S.,  the  writ  will  be 
indorsed  as  set  forth  in  A  pp.  Form  ,9,  (d)  or  (e),  together  with  par- 
ticulars of  the  amount  due,  indorsed  in  accordance  with  Rule  14, 
and  a  concise  description  of  the  mortgaged  lands. 

Judgment  will  be  drawn  up  on  production  of  the  writ  and  proof 
of  service  without  proof  of  the  debt  except  in  the  cases  mentioned 
in  Chy.  Orders  432  and  646. 

Ch.  Ord.  437.  ' '  437.  The  notice  under  Order  436  is  to  specify  whether  the  plain- 
tiff desires  a  foreclosure  of  the  equity  of  redemption,  or  a  sale  of  the 
mortgaged  premises. 

Chy.  Order        "647.  In  suits  for  foreclosure  or  sale,  where  the  plaintiff  prays 

647.  for  an  order  for  the  immediate  delivery  of  possession,  or  for  an  order 

for  immediate  payment  against  a  defendant,  he  must,  in  addition  to 
the  notice  required  by  Schedule  S,  indorse  upon  the  office  copy  of 
the  bill  served  upon  the  defendant,  the  further  notice  : 

(  Where  order  for  immediate  possession  prayed) : 

'  And  the  plaintiff  will  be  entitled  to  an  order  for  the  immediate 
delivery  of  possession  of  the  mortgaged  premises  to  him. ' 

(  Where  order  for  immediate  payment  prayed)  : 

'  And  the  plaintiff  will  be  entitled  forthwith  to  execution  against 
the  goods  and  lands  of  you  (naming  the  defendant  against  whom  the 
pld'tntijT  is  entitled  to  this  relief)  to  recover  payment  of  the  amount 
due  by  you.'  " 

These  indorsements  will  now  be  made  under  Rule  17  on  the  writ 
of  summons  (see  Form  9,  in  App.  A). 

i  )rders  for  payment  and  possession  may  be  granted  on  a  counter- 
claim on  a  mortgage  though  not  asked  for  by  the  counter-claim,  as 
this  Order  and  Rule  17  do  riot  in  such  case  apply  (Klein  v.  Union, 
<kc.,  3  Ont.  250). 

Chv  Order        "648.   Every  Deputy-Registrar  shall  have  the  same  power,  as  to 
648.'  the  issue  of  decrees  on  prcecipe,  as,   by  Order  646  and  the  Consoli- 

dated General  Orders,  is  given  to  the  Registrar  of  the  Court." 

The  Korms  of  judgment  to  be  issued  under  Rule  78  are  to  be 
found  in  App.  Nos.  168  and  169.     Where  a  reference  is  required  the 
form  168  will  doubtless  have  the  same*  effect  as  a  decree  under  G.  C 
441  and  will  be  read  as  if  it  contained  all  the  provisions  of  G.  0. 
442-454. 
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.  for  further  provisions  in  regard  to  foreclosure  ami  redemption  Rules  78-80 
suits,  Rules  332-337. 

79 

ii.  Where    the    action    is    for    the    foreclosure    orj1jd«ment 

where 

redemption    of  a    mortgage,   or    sale   of   mortgaged  plaintiff  not 
premises,  if  the  plaintiff  is  not  entitled  to  a  judgment  JJa^jme 
or  order  on  prcecipe    or  would  not  according  to  the  i'r*iuiie- 
practice   of   the    Court   of   Chancery   be   entitled   on 
-lie  to  such  a  judgment  or  order  as  he  desires,  he 
shall  be  entitled  to  the  proper  judgment  or  order,  on 
notice  or  otherwise,  according  to  the  practice  of  the 
Court  of  Chancery  where  a  cause  is  heard  on  an  order 
to  take  the  bill  pro  confesso  or  otherwise.      (See  G.  0. 
Chy.,  Nos.  113  et  seq.,  432-434.) 

'It  is  presumed  that  this  Rule  like  the  last  refers  only  to  cases 
where  default  has  been  made  in  appearance.  A.  judgment  or  order 
on  prazcipe  cannot  be  obtained  in  such  cases — 

(1)  Where  infants  are  defendants  ; 

('!)  Where  some  special  relief  is  asked  for,  such  as  immediate  fore- 
closure or  sale  (see  note  to  Rule  78)  ; 

(3)  Where  the  writ  has  not  been  indorsed  sufficiently  under 
Rules  11-14  and  17  to  give  the  defendant  the  information  contem- 
plated by  those  Rules,  as  by  the  former  notice  indorsed  on  the 
bill  aud  referred  to  in  Chy.  Order  436  supra.  (See  Pherrill  v. 
,  8  Pr.  R.  408.) 

Where  infants  are  defendants  a  judgment  will  be  obtained  in 
Chambers,  as  heretofore  under  Chy.  G.  t).  434,  and  645,  on 
notice  to  the  guardian  ad  lltcm.  Where  special  relief  is  asked,  or 
full  particulars  are  only  given  by  statement  of  claim,  the  case  will 
have  to  be  set  down  on  motion  for  judgment  (see  note  to  preceding 
Rule). 

In  cases  where  the  writ  might  have  been  indorsed  so  as  to  enable 
plaintiff  to  obtain  a  judgment  on  prcecipe  the  extra  costs  of  moving 
for  judgment  will  not  be  allowed. 

The  Chancery  Orders  referred  to  are  432-434,  for  which  see  note 
to  the  preceding  Rule. 


ORDER    X. 

LKAVK  TO  SIGN   JUDGMENT    WHERE  WRIT  SPECIALLY 

INDORSED.  8Q 

I .   Where  the  defendant  appears  to  a  writ  of  smmons  Leave  to 
specially  indorsed,  under  Order  3,  Rule  4,  [(a)  and  the  judgment, 
plaintiff  is  not  entitled  to  a  judgment  or  order,  under 
the  preceding  Order,]  he  may,  on  an  affidavit  (b)  (made 
by  himself,  or  by  any  other  person   who  can   swear 
positively  to  the  debt   or  cause   of  action),  verifying 
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Rule  80.  the  cause  of  action,  and  stating  that  in  his  belief 
there  is  no  defence  to  the  action,  [serve  the  defendant 
with  a  notice  of  motion]  to  show  cause  before  the  Court 
or  a  Judge  why  the  plaintiff  should  not  be  at  liberty 
to  sign  final  judgment  for  the  amount  so  indorsed, 
together  with  interest,  if  any,  and  costs.  A  copy  of 
the  affidavit  shall  accompany  the  (c)  notice  of  motion. 
The  Court  or  a  Judge  may  thereupon,  unless  the 
defendant,  by  affidavit  or  otherwise,  (</)  satisfy  the 
Court  or  a  Judge  that  he  has  a  good  defence  to  the 
action  on  the  merits,  or  disclose  such  facts  as  may  be 
deemed  sufficient  to  entitle  him  to  defend  the  action, 
make  an  order  empowering  the  plaintiff  to  sign  judg- 
ment accordingly.  (Comp.  R.  Sup.  CM  1875,  Order  14, 
R.  i  ;  R.  Sup.  C.  May,  1877,  R.  3,  which  repealed  R. 
Sup.  C.  1875,  Order  14,  R.  i.; 

(a)  These  words  in  brackets  are  not  in  the  English  Rule,  (b)  In- 
stead of  the  words  in  brackets  here  the  English  Rule  has  the  words 
<'call  on  the  defendant."  (c)  The  English  Rule  has  here  the  words 
''summons  or."  The  Kules  are  otherwise  the  same. 

The  words  in  brackets  (b)  have  been  introduced  in  consequence  of 

the  decision  in  Bank  of  Montreal  v.  Cameron,  2  Q.  B.  D.  536,  where 

it  was  held  that  since,  under  the  original  Rule,  the  affidavit  was 

.    required  to  be  made  by  the  plaintiff  himself,  the   Rule  could   not 

apply  where  a  corporation  was  plaintiff. 

(d)  By  reason  of  the  words  "  or  otherwise,"  it  was  held  that  the 
reasoning  in  Bank  of  Montreal  v.  Cameron  (sup.)  did  not  apply,  and 
that  therefore  a  plaintiff  may  apply  for  judgment  under  this  Kule 
where  the  defendant  is  a  corporation  (She/ford  v.  Louth  &  E.  C.  jR'y 
Co.,  4  Ex.  D.317). 

Leave  to  A  power  analogous  to  that  conferred  by  this  Rule  was  formerly  ex' 

sign  judg-     ercisedinthe  Common  Law  Courts  in  Ontario  since  the  Administra- 
rnent.  tion   of  Justice  Act,  in  cases  where  pleas  were  put  in  for    time  ; 

and  that  practice  may  in  such  cases  still  be  applied.  In  such  a  case, 
if  by  an  examination  of  a  defendant  his  pleas  were  shewn  to  be  un- 
true, an  order  might  be  obtained  in  Chambers  striking  out  the  pleas, 
so  that  the  plaintiff  could  sign  judgment  in  default  of  plea  (see  Me- 
Master  v.  Seattle,  6  Pr.  K.  162  ;  Davis  v.  Code,  1  Pr.  R.  2  ; 
Johnson  v.  Johnson,  Ib.  288  ;  Imperial  Bank  v.  Summer  felt,  Ib  320). 
The  Courts  would  not  however  strike  out  a  plea  upon  the  plaintiff's 
affidavit,  but  required  a  clear  admission  by  the  defendant  that  there 
was  no  real  defence  (see  Arch.  Pr.  292,  12th  ed. ;  Turner  v.  X<  i/l, 
6  Pr.  R.  295  ;  Post  v.  Leys,  7  Pr.  R.  357  ;  The  Queen  Ins.  Co.  v. 
Bond,  Ib  379).  In  an  ejectment  suit  brought  by  mortgagees,  though 
the  defendant  admitted  that  he  appeared  and  defended  for  time,  it 
was  nevertheless  held  that  the  appearance  and  defence  could  not  be 
struck  out,  as  the  defendant  was  entitled  to  possession  until  the 
plaintiff  should  prove  his  case  (Metropolitan  B.  <fc  8.  Soc.  v.  Rotldm, 
6  Pr.  R.  294). 

Under  the  present  Rule  the  onus  is  thrown  upon  the  defendant 
of  shewing  that  he  has  a  defence,  where  it  is  sworn  on  the  part  of 
the  plaintiff'  that  there  is  none. 
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the  remedy  here  given  to  a  plaintiff  is  a  new  and  special  one,     Rule  80- 
the  question  arose  whether  it  can  only  be  given  according  to  the 
of  the  Rule,  viz.,  where  a  writ  is   specially  indorsed  under 
15,  Rule  4  (Rule  14)      The  Rule  was  held  by  Quain,  J.,  not  to 
apply  in  the  case  of  a  writ  served  before  the  commencement  of  the 
[non,  L.  T.,  Dec.  1875,  1  Charl.  Ch.  Ca.  45  &  46).      An  order 
uvver  made  in  such  a  case  by  Lindley,  J.,  in  Anon,  W.  N., 
12;   1  Charl.  Ch.  Ca.  55,  where  it  was  held  that  sec.  '22  of  the 
•at.  Act  s.  11)  gave  power  to  do  so  ;  and  by  Huddlestou,  B., 
».  \V.   N.,  1875,  260,  1   Charl.   Ch.  Ca.  49,  where  the  defen- 
dant did    not   appear ;    and    in    Denison   v.    Frankhjn,    60    L.    T. 
1  Charl.  Oh.  Ca.  51,  where  the  writ  had  been  renewed  subse- 
quently to  the  commencement  of  the  Act.     Under  the  Ontario  Act 
it  was  held  by  Mr.   I  Walton,  the  Master  in  Chambers,  that  the  Rule 
applied  in  a  case  where  the  writ  was  issued  under  the  former  prac- 
Wilaon  v  Pencil//,  1  Sept.,  1881,  and  Close  v.  O'Brien,  9  Sept., 

In  England,  it  has  been  said  that  the  power  given  by  this   Rule  is  When  Rule 
intended  to  be  exercised  where  it  is  shewn  from  an  acknowledgment  aPPlies- 
by  the  defendant  of  the  debt,  or  from  other  circumstances,  that  the 
ie  is  only  for  time  (Lloyd's  Bankiny  Co.  v.  Ugle,  1  Ex.  D.  262  ; 
ipson  v.  Marshall,  28  W.  R.  220). 

Where  the  nature  of  the   claim  involves  the  taking  of  accounts 

'•ii  the  parties,    the  order  is  not  applicable   (Wattingford  v. 

Mutual  Society,  5  App.  Ca.  685.     So  where  something  beyond  the 

recovery  of  money  is  sought   (Fell  v.    Williams,   3  C.   L.  T.   358  ; 

Standard  Bank  v.   Wells,  20  C.  L.  J.  71  ;  4  C.  L.  T.  135). 

An  application  under  this  Rule  can  only  be  made  where  the  writ  Where  writ 
has  been  specially  indorsed  under  Rule  14.  i.  e.,  where  the  claim  is  specially  in- 
in  respect  of  a'debt  or  liquidated  demand,  &c.  (see  Rule  14).     Where,  d 
therefore,  the  claim  was  upon  a  covenant  in  a  chattel  mortgage  given 
as   a   continuous  security  for  future  advances,  and    the    writ  was 
indorsed  for  the  amount  mentioned  in  the  mortgage  and  not  for  the 
various  advances,  and  the  Master  in  Chambers  had  directed  judg- 
ment to  be  signed  for  a  sum  less  than  $2,500  which  upon  affidavits 
and  the  depositions  of  defendant  appeared  to  him  to  be  due,  it  was 
•n  appeal  that  the  plaintiff's  claim  was  not  a  debt  or  liquidated 
<1.      Mr.  Justice  Cameron  in  giving  judgment  said,    "  I  think 
>\ver  to  authorize  a  plaintiff  to  sign  judgment  against  the  de- 
nt where  the  defendant  makes  an  affidavit  of  merits  and  dis- 
the  claim  should  be  most  carefully  and  sparingly  exercised, 
ver  unless  it  can  be  shewn  that  the  plaintiff  may  be  seriously 
prejudiced  by  the  delay  that  may  occur  in  awaiting  the  ordinary 
-  of  trial,  and  that  it  should  not  be  exercised  in  any   case  in 
which,  under  the  old  practice,  final  judgment  could  not  have  been. 
iv  signed  for  want  of  appearance"    (Barber  v.  Ru.w1l,  !»  Pr. 
H2.       in  Fdl  v.    Williams,  3  C.  L.  T.  358,  it  was  held  that 
L-e  must  appear  to  a  demonstration,  and  where  the 
lant  set  up  matter  which  might  possibly  afford  a  defence  the 
refused  to  criticize  or  enter  into  the  probabilities  of  the  cie- 
(See  also  Thompson  v.  Marshall,  28  W.  R.  220). 

iction  upon  a  foreign  judgment  is  within  the  Rule  (dntnl  \. 
.  VV.  X.,  1883,  218;  32  W.  R.  231)  ;  49  L.  T.  645;  53  L.  J., 
68). 

In    Hood   v.  Martin,  9    Pr.    R.    313,  where   a  writ  was    indorsed 
to  recover  the  price  of  land  bargained  and  sold  but  not  conveyed  it 
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Kule  80.  was  he^l  that  the  plaintiffs  claim  was  for  damages  and  not  the  sub- 
ject of  a  special  indorsement  so  that  the  case  was  not  within  the 
Rule. 

In  actions  \vhere  the  writ  is  indorsed  not  under  Rule  14  but 
under  Rule  17  for  foreclosure  and  immediate  payment  of  the  amount 
due  under  a  covenant  in  a  mortgage  this  Rule  has  been  held  not  to 
apply  (Canadian  Bank  of  Commerce  v.  Bricker,  1  C.  L.  T.  729  ;  Hill 
v.  Sidebottom,  47  L.  T.  ±24). 

In  Lnca*  v.  Ross,  9  Pr.  R.  251,  the  plaintiff  was  held  not  entitled 
to  judgment  under  this  Rule  where  the  writ  was  indorsed  as  follows  : 
"The  plaintiff's  claim  is  for  the  price  of  goods  supplied.  The  follow- 
ing are  the  particulars  :  —  .$62  1  .  06  for  money  payable  by  the  defendant 
to  the  plaintiff  for  goods  bargained  and  sold  and  d'elivered  by  the 
plaintiff  to  the  defendant,  and  interest  thereon  from  25th  July, 
1882." 

For  other  instances  of  insufficient  special  indorsements  see  notes 
t<>  Rule  14  and  74. 

Where  a  writ  is  indorsed  for  liquidated  and  unliquidated  demands 
the  writ  may  be  amended  by  striking  out  the  imliquidated  claims, 
and  judgment  may  be  signed  for  the  balance  (Robinson  v.  Raltton,  8 
L.  R.  Ir.  •_>«)). 

A  formal  error  in  the  indorsement  of  the  writ,  such  as  the  mis- 
placing of  a  date,  is  no  answer  to  an  application  under  this  rule 
(Anon.W.  N.  ls7<>.  f>3  ;  2  Charl.  Ch  Ca.  20).  Neither  is  a  mistake 
in  the  teste  in  the  copy  of  writ  served  (  Wesson  v.  Stalker,  47  L.  T. 
444)  ;  where  the  year  was  given  in  the  copy  as  "eighty"  instead  of 
"  eighty-two"  (see  also  Re  Johnson,  25  Ch.  D.  112). 

In  cases  of  It  was  considered  doubtful  whether  Order  3,  Rule  4,  (Rule  14)  refers 
to  anything  but  a  monetary  demand  ;  and  therefore,  in  an  action 
jn  ^-j^h  ft  was  S0xight  to  charge  a  wife's  separate  estate  on  a 
guarantee,  an  order  under  the  present  Rule  (80)  was  refused,  with 
liberty  to  amend  the  writ  (Butterworth  v.  Tee  and  Wife,  \\  .  N.  1876, 
9,  1  Charl.  Ch.  Ca.  50).  The  Rule  has  been  held  not  to  be  appli- 
cable. in  the  case  of  an  action  against  a  widow  in  respect  of  bills  of 
exchange  given  by  her  during  coverture  (Ortner  v.  Fitzgibbon,  43  L. 
T.  60  ;  50  L.  J.  Chy.  17),  in  England  even  since  the  Married  Women's 
Act  of  18S2  (Moore  v.  Miillnjan,  W.  X.  1884,  34)  though  the  contrary 
has  been  held  in  Ireland  (Broicn  v.  Moryan,  12  L.  R.  Ir.  122)  and  also 
in.England  ((j!ar<$ton  v.  Mat/Hard,  75  L.  T.  102  ;Perks  v.  Mylrea,  W. 
N.  1884,  64).  Before  that  Act,  in  an  action  against  a  married  woman 
for  the  price  of  goods  supplied  during  coverture,  orders  were  made 
directing  an  enquiry  as  to  the  existence  of  any  separate  estate  charge- 
able with  the  sum  claimed  and  declaring  the  same  to  be  charged  there- 
with (Dnrranl  v.  Ricfattx,  8  Q.  B.  D.  177  ;  18  C.  L.  J.  160,  and  see 
Pike  v.  Fif'.yibbon,  17  Ch.  D.  454  ;  and  notes  to  Rule  97). 

The  Master  in  Chambers  or  a  County  Court  Judge  under  Rule 
422  has  jurisdiction  to  entertain  applications  under  the  present  Rule 
(Canada  Landed  <  'redit  Co.v.  McCarthy,  1st  Sept.,  1881,  Mr.  Dalton, 
Master  in  Chambers). 

In  applications  to  a  County  Court  Judge  the  procedure  will  be  by 
mmons  instead  of  notice  of  motion  (Rule  425). 


money  de- 
maud  only. 


Time  for 
moving. 


summons 

No  time  is  limited  within  which  an  application  may  be  made,  and 
it  has  therefore  been  held  to  be  regular  after  statement  of  claim 
delivered  (Hope  v.  i\eill,  12th  Sept.,  1881,  Mr.  Dalton,  and  see 
Haunter  v.  FHy/tt,  36  L.  T.  279).  It  is  held  in  Ireland  under  a 
similar  Rule  that  after  issue  joined  on  a  statement  of  defence  a 
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plaintiff  cannot  resort  to  this  summary  procedure  as  he  has  adopted    ]j,ule  go 
vndant's  mode  of  procedure  (Hackett  v.  Lalor,  1*2  L.  R.  Ir. 
,  !    the  time  for  delivering  a  defence  is  running   pending  the 
:.  the  .  Judge  or  Master  will  by  his  order  give  further  time  if 
Unbson  v.  Munfa,  W.  N.  1884,  8). 

r,    40    L.   T.    21);  27  W.  R.  '224,  it   was   held  Materials. 
that  the  making  of  the  plaintiff's  affidavit  was  not  a  condition  pre- 
to  the  issue  of  a  summons,  and  therefore  where  the  plaintiff 
a  defective   affidavit,  then  obtained  his  summons,  and  after- 
made  a  fresh  and  good  affidavit  it  was  held  that  the  issue  of 
minions  was  good. 

I'nder  the  practice  in  Ireland  where  a  motion  was  refused  because 
;avit  was  liled  at  the  time  of  service  of  the  summons,  the 
efused  to  entertain  a  renewal  of  the  motion  (Trench  v.  Mul- 
>  L.  R.  Ir.  146)  ;  but  in  England  the  dismissal  of  the  motion 
n  held  no  bar  to  a  fresh  application  on  fresh  materials  (  Wag- 
Jacoboirltz,  W.  N.  1884,  17). 

The  plaintiff's  affidavit  should  not  only  verify  the  cause  of  action  Form  of 
but  also  pledge  the  deponents  belief  that  there  is  no  answer  to  the  Affidavit  of 

demand  (Kiel//  v.  M  asset/,  6  L.  R.  Ir.  445).      An  affidavit  plaintiff. 
of  plaintiff  which  stated  that  he  was  "advised  and  believed  defen- 
dant h.-ul  no  defence  on  the  merits  to  the  action  "  was  held  sufficient 
'ti»l  v.  Moriartt/,  12  L.   II.  Ir.  372). 

•'allowing  is  the  form  of  affidavit  required,  taken  from  Chitty's 
1  1th  ed.  100  (see  Runnacles  v.  Mesquita,  1  Q.  B.  D.  410). 

lu  the  High  Court  of  Justice. 
n.   B.  [or  "C.  P."]  Division. 

Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant. 

!     ;;.,  of  ,  the  above-named  plaintiff,  make  oath  and  say 

as  follows  : 

This  action  was  commenced  on  the  day  of  , 

18     ,  by  a  writ  of  summons  specially  indorsed  with  my  claim  herein, 
in  pursuance  of  the  Rules  of  the  Supreme  Court  (Order  3,  Rule  4, 

•il  number  14L 
2.    My  said  claim  so  indorsed  is  for  [here  state  the  da  on  as  in  the 


\  'he  defendant  appeared  in  this  action  on  the  day  of 

.    18      . 

defendant  at  the   commencement  of  this  action  was,  and 
i  uly  and  justly  indebted  to  me  in  §  ,  in  respect  of  the 

-  in  the  said  indorsement  mentioned. 

:.at  \hf-re  state  us  ron^isehj  us  is  consistent  with  clearness  the  facts 

fiich  the  plaintiff''  s  claim  is  founded.    Mere  matters  of  evidence 

•  *sa  /•<///  l,<-  Nfdfftl,  but  a  good  cause  of  action  inu*t  be  di-t- 

'//'/  the  jilaintijT'x  claim  in  respect   of  it    verified,  and  in  xoinc 

inn  ii  bf  adcixnblr  t'<>  .staff  the  evidence  by  wJiiclt  it  is  f<ui>iH>rtcd. 

•i-  in  •>/  (In-  ajji  ilnrit  must   necessarily  vary  according  to  tin-  f<i>'f* 

/"irtirit/nr  cane.      The   statement   of  facts  mail  be  confined  to 

•"//•"/'/'  or  divided  into  several,  as  /nay  b<>  found  most,  cunrenirnt. 

i/-'ti/ra>>/i  .slnm.'il  rnntitin,  as  fur  as  jxissibl?,  a  separate  «U>-<jn- 

''>«•(.      Tli>'  njjidarit  should  be  made  as  strong  as  possible,  and 

any    facts  tending  to  s/ioir  an  admission    of  the   claim  bi/  the  defendant 

iitinctiy  stated]. 
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show. 


Rule  80-         6.   In  my  belief  there  is  no  defence  to  this  action,  and  the  appear- 
ance has  been  entered  for  purposes  of  delay  only. 
Sworn  [£c.,  as  usual]. 
This  affidavit  is  filed  [&c.,  as  usual], 

What  defen-      ( hi  such  a  motion  the  only  question  to  be  determined  is  whether 
dant  must     ^he  Judge  is  satisfied  that  there  is  a  good  defence  on  the  merits  (per 
Jessel  M.  R.  Ex  p.  Marshall,  5  Ch.  D.  877). 

The  Judge  or  Master  does  not  pretend  to  try  the  action  (Andrews 
v.  Stewart,  2  Charl.  Ch.  pa.  50  ;  W.  X.  1876,  7) ;  though  to  a 
certain  extent  the  question  of  liability  must  be  entertained  in 
scrutinizing  the  defence  to  ascertain  if  it  is  fair  and  reasonable 
(Phillips  v.  Harris,  W.  X.  1876,  54;  2  Charl.  Ch.  Ca.  20;  Anglo- 
Italian  Bank  v.  Wells,  W.  N.  1877,  263  ;  1878,  10  ;  38  L.  T.  197). 

To  entitle  the  defendant  to  defend  he  is  only  required  to  show  a 
"  bona  fate"  defence  (Andrews  v.  Stewart,  supra);  to  suggest  a 
defence  and  show  some  probability  of  getting  it  from  the  plaintiff  or 
proving  it  himself  (Harrison  v.  Bottenheim,  26  W.  R.  362) ;  or 
reasonable  ground  for  supposing  that  there  is  a  "plausible"  defence 
(Beckingham  v.  Owen  and  Thome  v.  Seel,  W.  N.  1878,  215);  or 
grounds  for  fairly  disputing  the  claim  (Runnacles  v.  Mesquita,  1  Q  B. 
D  416);  or  that  the  matter  is  so  doubtful  that  it  ought  to  be  allowed 
to  go  to  a  jury  (Andrews  v.  Stewart,  and  Buckingham  v.  Oiven, 
supra  ;  Anon.  W.  X.  1876,  64;  Berridge  v.  Roberts,  W.  X.  1876, 
86;  2  Charl.  Ch.  Ca.  21). 

In  answer  to  the  motion  a  simple  affidavit  of  merits  is  not  suffi- 
cient, the  affidavit  must  disclose  a  good  defence  (Pascal  v.  Stone, 
9th  Sept.,  1881,  Mr.  Dalton  ;  see  also  Anon.  1  Char.  Ch.  Ca.  48; 
W.  X.  1875,  249,  250).  In  the  words  of  Lord  Blackburn  in  Wal- 
linyford  v.  Mutual  Soc.,  5  App.  Ca.  704,  "It  is  not  enough  for 
defendant  to  swear  'I  say  I  owe  the  man  nothing.'  Doubtless  if  it 
were  true  that  you  owed  the  man  nothing,  as  you  swear,  that  would 
be  a  good  defence  ;  but  that  it  is  not  eribugh.  You  must  satisfy  the 
Judge  that  there  is  reasonable  ground  for  saying  so  So  again  if 
you  swear  there  was  a  fraud  that  will  not  do.  It  is  difficult  to 
define  it,  but  you  must  give  such  an  extent  of  definite  facts  pointing 
to  the  fraud  as  to  satisfy  the  Judge  that  those  are  facts  which  make 
it  reasonable  that  you  should  be  allowed  to  raise  that  defence.  And 
in  like  manner  as  to  illegality,  and  every  other  defence  that  might 
be  mentioned." 

When  count-      The  fact  that  there  is  a  valid    counter-claim    is  not  necessarily 
erclaim  suf-  sufficient,  as  the  admission  of  a  counter-claim  is  not  of  right  but  in 

the  discretion  of  the  judge  (Anglo- Italian  Bank  v.     Wells,    W.   X. 

1877,  263  ;  1878,  10  ;  38  L.  T.  197  ;  Fowler  v.  Lee,  W.  X.  1876,  86  ; 

Rotheram  v.  Priest,  49  L.  J.  C.  P.  104  ;  Anon.  1  Charl.  Ch.  Ca.  45). 

Where  a  counter-claim  is,  however,  proper,  the  defendant  will 
generally  be  allowed  to  set  it  up  (Anon,  60  L.  T.  Jour.  85 ;  1  Charl  .Ch. 
Ca.  45  ;  Morin  v.  Cafcock,  26  Oct.  1881,  Mr.  Dalton  in  Chambers) ; 
and,  if  sufficiently  connected  with  the  same  transaction  as  that 
which  is  the  subject  of  the  plaintiff's  claim,  the  counter-claim  may 
be  sufficient  to  entitle  the  defendant  to  defend  even  where  set 
up  as  a  defence  to  a  liquidated  claim  as  on  a  bill  of  exchange  (per 
L.  J.  Thesiger  in  Anglo- Italian  Bank  v.  Well*,  38  L.  T.  197).  So 
where  the  defendant  has  a  set  off  greater  than  the  plaintiff's  claim 
(Groom  v.  Rathbone,  41  L.  T.  591  ;  see  Bowyear  v.  Pawson,  6  Q. 
B.  D.  540). 


Affidavit 
must  dis- 
close de- 
fence. 


ttcient. 
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iaim  for  indemnity  against  a  third  party  will  not  suffice  ( Thome    g^  gg 
.   \V.  X.,  1878,  215;  German  Bank  v.  Schmidt,  W.  >  ,  1870,  Claimfovi 
10  ;  1   Charl.  Ch.  Ca.  53)  ;  nor  a  promise  to  give  time  without  con-  demnitjTnot 
ition  (  Woolston  v.  Baines,  W.  IS.,  1876,  74  ;  2  Charl.  Ch.  Ca.  a  defence. 

As  to  what  are  meritorious  defences  see  note  to  Rule  7-. 
•Judgment  was  ordered  to  be  signed  where  it  was  stated  that  the 
i  ant  was  at  sea  on  his  way  to  join  his  regiment  and  that  he 
had  been  served  with  the  writ  the  day  before  leaving  England  (Anon. 
\V.    N.,    1875,    260  ;  1    Charl.    Ch.   Ca.   49).     That  defendant  was 
served  in  New  York  and  had  not  time  to  instruct  his  solicitors,  was 
considered  sufficient  reason  for  refusing   an   order  (Anon.  60  L.  T. 
Jour.  213  ;  2  Charl.  Ch.  Ca.  18). 
The  orders  which  may  be  made  upon  the  application  are  : 

Leave  to  the  plaintiff  to  enter  final  judgment : — This  order  ought  Leave  to 
>  be  ma  le  save  where  the  case  is  free  from  doubt  (Ray  v.  Barker,  si§n  Judg- 
.1.,  Ex.  569  ;  4  Ex.  D.  279  ;    Thompson  v.  MarthaU,  28  W.  R.  ment 

1 1  will  be  made  if  defendant  does  not  appear,  or  files  no  affi- 
davit (\V.  M.,  1876,  12)  ;  or  only  an  affidavit  stating  that  there  is  a 
iefence  without  stating  what  it  is  (  Wallingford  v.  Mutual  Soc. 
:  though   an  opportunity  of  tiling  a  better  affidavit  may  be 
givt-ii  (Pascal  v.  Stone,  supra)  ;  or  if  no  fairly  arguable  defence  be 
/ :o- Italian  Bank  v.    Wells,  38  L.  T.    197;   Thome  v.  Seel, 
.   I.V78,  215;  Anon,  W.   N.,    1876,   23;  2  Charl.  Ch.  Ca.  18; 
Assam  Ac.,  v.  Roche,  W.  N.,  1875,  238;  1  Charl.  Ch.  Ca.  46). 
Judgment  was  ordered  to  be  signed  where  the  only  defence  was  that 
the  defendant  had  commenced  proceedings   in  Bankruptcy   (Anon. 
.    1875,   220;  W.    X.,    1876,   23;   Clifford  \.   Budds,  W.  N., 
.!)>.     80  where  in  an  action   against   two   defendants  one  ad- 
mitted the  debt  and  let  judgment  go  by  default  and  the  other  only 
ed  that  he  was  willing  to  pay  his  share  and  that  his  co-defen- 
dant was  acting  in  collusion  with  the  plaintiff  (East  Assam  Co.  v. 
\V.  N. ,  Ib75,  238).    Execution  was  stayed  to  enable  defendant 
:><jal  in  Anglo- Italia n  Bank  v.   Wells,  38  L.  T.,  197. 

to  defend  unconditionally  : — This  will  be  the  order  where  Leave  to  de-. 
ndavit  shows  what  the  defence  is,  and  gives  reason  for  thinking  fe.ud  uncou- 
r  is  substantial,  and  may  be  sustained  by  evidence  (Bunnacles  dltlonaliv- 

,"iit<i,  I  Q.  B.  D.  416).     Where  the  defendant  was  a  surety, 

anil  ha«t  not  acknowledged  his   indebtedness,  and  there  was  nothing 

w  that  the  defence  was  merely  for  delay,  he  was  held  entitled 

the  plaintiff  to  proof  of  his  claim,  and  was  admitted  to  defend 

:;'tnkin<i  Co.  v.  Oyle,  1  Ex.  D.  262). 

Iso  where  a  set  off  was  shewn  exceeding  the  plaintiff's  claim 

n  v.  llathiivin',  41    L.  T.  591  ;  but  see  Branwhite's  case,  40  L. 

;    and   where  it  was    alleged    that   the    plaintiff's  affidavit 

:  i  true,  and  the  defence   was  stated  to  be  that  the  services  for 

which  the  plaintiff  claimed  remuneration  had  never  been  performed 

•//  v.  Sa-tcab  Nazim  of  Btnyal,  W.  N.  1875,   239  ;  1  Charl. 

47.)  ;   and  where  the  plaintiff  in  an  action  on  a  promissory 

;ifged,  but  did  not  state  in  his  affidavit,  that  he  was  a  bonajidt 

alue,  and  the  defendant  swore  to  the  defence  that  the 

is  drawn  in  fraud  of  him,  the  defendant  was  held  entitled  to 

unconditionally  as  the  onus  of  proof  was  on  the  plaintiff  that 

is  a  /lotm    ii<l,r  holder  for  value  (Fuller  v.  Alexander,  47  L.  T. 

52  L.  J.  (^.  B.  103). 

i- -ft  nd  onpayment  of  money  into  Court  within  a  reason-  On  terms 
/•  on  other  terms : — Where  it  is  not  clear  that  there  is  a 
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Knle  80-  defence,  but  the  defendant  shews  such  a  state  of.  facts  as  leads  to 
the  inference  that  at  the  trial  he  may  be  able  to  establish  a  good 
defence  (Ray  v.  Barker,  4  Ex.  D.  279). 

In  Anon.  L.  T.  4th  Dec.,  1875  ;  1  Charl.  Ch.  Ca.  45,  Quain,  J., 
gave  leave  to  defend  where  a  proper  counter-claim  was  the  defence, 
but  confined  the  defence  to  the  counter-claim. 

In  Roberts  v.  Guest,  W.  N.  1876,  10;  1  Charl.  Ch.  Ca.  53, 
judgment  was  ordered  to  be  signed  unless  the  defendant  paid  the 
money  into  Court  where  the  defence  was  a  counter-claim  for  costs 
in  a  suit  in  Chancery,  in  which  an  order  for  the  costs  had  not  been 
obtained. 

See  also  German  Bank  v.  Schmidt,  W.  K  1876,  10,  and  as  to  the 
amount  to  be  paid,  Oriental  Bank  v.  Fitzgerald,  W.  N.  1880,  119. 

Where  the  defence  to  an  action  by  the  holder  on  of  a  bill  of 
exchange  was  sworn  to  be  that  the  acceptance  was  obtained  by  fraud, 
to  which  the  plaintiff  replied  that  he  took  the  bill  for  value  and 
without  notice  of  any  fraud,  it  was  held  reasonable  to  give  defendant 
leave  to  defend  upon  payment  into  Court  of  the  amount  of  the  bilJ 
(Brooks  v.  Aylmer,  73  L.  T.  Jour.  80). 

In  an  action  by  a  company  on  a  call  a  clerk  of  the  company  swore 
that  notice  of  allotment  was  duly  posted  to  defendant.  Defendant 
swore  that  the  letter  was  never  received,  it  was  held  that  this  con- 
stituted no  defence  (see  Household  Fire  Insurance  Co.  v.  Grant,  4  - 
Ex.  D.  216),  but  the  defendant  was  entitled  to  cross-examine  the 
clerk  who  swore  to  the  posting,  and  leave  was  therefore  given  tc 
defend  on  payment  into  Court  (Garta  Para  Gold  Minimi  Co.  v 
Faxtmdye,  30  W.  R.  880). 

Where  the  defendant  shews  what  his  defence  is  and  his  reasons  foi 
thinking  it  substantial  and  it  appears  to  be  fairly  in  dispute,  ht 
ought  not  to  be  ordered  to  bring  money  into  Court  (Runnacles  v 
Mesquita,  1  Q.  B.  D.  416). 

Where  in  a  claim  for  payment  of  sums  of  money,  the  defence  sei 
up  is  that  of  a  denial  and  contradiction  of  the  accounts  on  whicl: 
the  claim  is  founded,  it  is  erroneous  to  make  an  order  under  this 
Rule  refusing  leave  to  defend,  except  upon  the  condition  of  th( 
defendant  paying  into  Court,  a  definite  sum  within  a  certain  time 
and  that,  unless  he  does  so,  judgment  shall  be  signed  against  him 
This  is  especially  the  case  where  there  are  mortgages,  and  th( 
creditor  has  been  a  mortgagee  in  possession  (  Wallingford  v.  Mutua 
Society,  5  App.  Ca.  685). 

A  defendant  is  not  entitled  as  of  right  to  defend  upon  paying 
money  into  Court  without  an  affidavit  of  merits  (Cramp  v.  Cavendish 
5  Ex.  D.  211). 

A  defendant  who  has  paid  money  into  Court  has  been  held  entitles 
to  have  it  paid  out  to  him  if  successful  in  the  action,  notwithstanding 
that  a  notice  of  appeal  has  been  given  (Yorkshire  Banking  Co.  v 
Beatson,  4  C.  P.  D.  213). 

(4)  Leave  to  defend  as  to  part  on  terms,  and  as  to  the  residu 
unconditionally. — When  the  defendant's  affidavit  admits  part  of  th< 
claim  to  be  due,  and  discloses  a  defence  upon  the  merits  as  to  th 
residue  There  ia  no  power  to  grant  leave  to  defend  as  to  part  o 
the  claim  only  on  condition  of  payment  of  the  amount  as  to  whicl 
there  is  no  defence.  The  proper  judgment  is  that  the  plaintiff  hav« 
judgment  for  the  amount  admitted  ;  the  defendant  to  be  at  liberty 
to  defend  as  to  the  residue  (Dennis  v.  Seymour,  4  Ex.  D.  80,  and  se 
Rule  83). 
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(5)  Di*  initial  of  the  motion. — The  simple  dismissal  of  the  plaintiffs  £uies  80-82 
motion  will  be  equivalent  to  leave  to  defend  (Margate  Pit  r.  <(r.  d>.  , 
v.    Perry,    W.    N  ,    1876,   52;    '2  Charl.   ( 'h.   Ca.  'l<M  ;    and,   if  theJ5SJlaf 
order  giving  him  leave  to  defend  does  not  name  a  time,  the  defend-  motion. 
ant  must  deliver  his  defence  within  eight  days  (see  Rule  16*2).  othcr- 
r   is   held   in    England   that   judgment    may   be    obtained    by 
default,  even  though  no  statement  of  claim  is  delivered  iA  (kin* •  v. 
Taylor,    W.    N.    1876,    11,   and  Mary  ate    Pice,   <tv.,   Co.   v.  /Jr /•/•//, 
supra).      These  cases  were  followed  in  Ireland  in  Ra<   v.   L<i/,:/f'<,i-<l, 
10  L.    R.    Ir.    108,    where  a  summons  was  marked    "no    order  "in 
vacation,  and  the  plaintiff  was  held  entitled  to  sign    judgment  }>y 
default  after  the  lapse  of  eight  days  from  the  termination  of  vacation 
without    delivering   a   statement    of    claim.       It    may    be    doubted 
whether  this  is  the  practice  in  Ontario.      See,  however,  Rule  162. 

The  dismissal  of  a  motion  is  held  in   Kngland  to  be  no  bar  to  a 
triplication  on  fresh  materials  (  Wagstaffv.  Jacobowltz,  \\ .  X. 
Iva.  17).     But  see  Trench  v.  Afulcahy,  supra,  p.  219. 

Where  a  statement  of  defence  does  not  show  a  good  defence  to  the  Judgment 
plaintiffs  claim  judgment  may  be  signed  under   this   order  for  so  for  lmrt- 
much   of  the   claim  as  is  not  answered.       (See  Anon.  \V .  X.  1876, 
53  ;  2   Charl.    Ch.  Ca.    22  ;    Hanmer   v.    Flight,  35  L.  T.    127  ;  W. 
N.   1876,   54;  2  Charl.  Ch.  Ca.  23.)      On  appeal,  however,   in  the 
last  case,  36   L.  T.  279,  it  was   considered  that  the  facts  set   out 
in  the  pleadings   did   not   support  the   claim   in   respect  of  which 
the  plaintiff  sought  to  sign  judgment,  and  the  order  was  therefore 
refused. 

For  forms  of  orders  under  this  Rule,  see  App.  H.,  Xos.   115-118.  Forms  of 
For  forms  of  judgment  after  order  and  default  in  complying  with  orders,  etr.. 
the  conditions  imposed,  see  App.  I.,  Xos.  161,  162  ;  and  where  leave 
to  defend  refused,  App.  I.,  153. 

Where   leave   to   defend    has  been  given  an  appeal  against  the  Appeal. 
discretion  thus  exercised  will  hardly  ever  be  entertained  (Papayanni 
v.  Coutpa*,  \V.  X.  1880,  109). 

O1 

2.  The  application  by  the  plaintiff  for  leave  to  enter  procedure. 
(a)  judgment  under  the  last  preceding  Rule  shall  be 
made  (6)  on  notice  returnable  not  less  than  two  clear 
days  after  service.      (Comp.    R.   Sup.  C,  1875,  Order 

H.  R.  2.) 

(a)  The  English  Rule  has  here  the  word   "final."     (/>)  Instead  of 
"  on  notice,"  the  English  llule  has  "  by  summons." 

The  Rules  are  otherwise  the  same.     The  application  will  be  made 
in  Chambers.     For  form  of  the  notice  of  motion  see  App.  B,  Xo.  11. 

82 

3-  The  defendant  may  shew  cause  against  such  Sh"wi"- 
application  by  offering  to  bring  into  Court  the  sum 
indorsed  on  the  writ,  or  by  affidavit.  In  such  affi- 
davit he  shall  state  whether  the  defence  he  alleges 
goes  to  the  whole  or  to  part  only,  and  if  so,  to  what 
part,  of  the  plaintiff's  claim.  And  the  Judge  may, 
if  he  think  fit,  order  the  defendant  to  attend  and  be 
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Rules  82-84  examined  upon  oath  ;  or  to  produce  any  books  or 
documents  or  copies  of  or  extracts  therefrom.  (R. 
Sup,  C.  1875,  Order  14,  R.  3) 

Identical  with  the  English  Rule. 

The  affidavit  must  be  made  by  the  defendant  himself,  where  he  is 
a  person  who  can  make  an  affidavit  (Mairhead  v.  Direct  U.  N.  Cable 
Co.,  27  W.  R.  708  ;  Shelf ord  v.  Louth,  cfcc.,  R'y  Co.,  4  Ex.  D.  317). 
Although  a  defendant,  a  corporation  cannot  make  an  affidavit,  the 
Rule  nevertheless  applies,  and  the  corporation  must  show  cause 
under  the  words  "or  otherwise"  in  Rule  80,  i.  e.,  by  some  other 
means  than  the  affidavit  of  the  defendant  (Ib. )  The  defendant's 
affidavit  must  disclose  the  defence  (Pascal  v.  Stone,  p.  220).  A 
mere  affidavit  that  he  has  a  good  defence  is  not  sufficient  (per 
Quain,  3.,  Anon,  1  Char.  Ch.  Ca.  48  ;  W.  N.  1875,  249,  250).  The 
affidavit  will  not  be  insufficient  merely  because  it  contains  only 
hearsay  evidence  (Harrison  v.  Bottenheim,  26  W.  R.  362). 

The  application  may  be  adjourned,  if  necessary,  for  better  par- 
ticulars of  the  plaintiff's  claim  (Aston  v.  Hurwitz,  W.  N.,  1879, 
194).  In  Anon,  60  L.  T.  Jour  176  ;  1  Charl.  Ch.  Ca.  52,  onaiiapp'eal 
from  a  Master  who  had  ordered  money  into  Court,  a  fresh  affidavit 
not  used  before  the  Master  being  read,  leave  to  defend  uncondition- 
ally was  given. 

The  Judge  may,  in  his  discretion,  allow  the  plaintiff  to  file  affi- 
davits in  reply  to  the  defendant's  affidavit  (Davis  v.  Spence,  1  C.  P. 
D.  719,  this  case  was  not  approved  in  North  Central  Waggon  Co.  v. 
The  N.  Wales  Waggon  Co.,  39  L.  T.  628,  but  has  been  followed  in 
Girvin  v.  Grepe,  13  Ch.  D.  174).  The  filing  of  an  affidavit  in  reply, 
under  this  Rule,  is  however  not  a  matter  of  right  (Rotlieram  v. 
Priest,  49  L.  J.  C.  P.  104  ;  W.  N.  1879,  190). 

83 

Defence  as  4.  In  any  case  if  it  appears  that  the  defence  set  up 
to  part.  ky  tjie  Defendant  applies  only  to  a  part  of  the  plain- 
tiff's claim,  or  that  any  part  of  his  claim  is  admitted 
to  be  due,  the  plaintiff  shall  have  judgment  forthwith 
for  such  part  of  his  claim  as  the  defence  does  not 
apply  to  or  as  is  admitted  to  be  due,  subject  to  such 
terms,  if  any,  as  to  suspending  execution,  or  the  pay- 
ment of  any  amount  levied  or  any  part  thereof  into 
Count  by  the  sheriff,  the  taxation  of  costs,  or  other- 
wise, as  the  Judge  may  think  fit.  And  the  defendant 
may  be  allowed  to  defend  as  to  the  residue  of  the 
plaintiffs  claim.  (R.  Sup.  C.  1875,  Order  14,  R.  4). 

The  English  Rule  has  not  the  words  "  in  any  case  "  at  the  beginn- 
ing and  has  the  words  "the  amount"  instead  of  the  words  "  any 
amount."  The  two  Rules  otherwise  correspond.  See  the  Rule  applied 
in  Jfanmer  v.  Flight,  24  W.  R.  346  ;  36  L.  T.  279. 

See  notes  to  Rule  80. 
84 

when-  5.  If  it  appears  to  the  Judge  that  any  defendant  has 

a  good  defence  to  the  action,  or  ought  to  be  permitted 
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to  defend  the  action,  and  that  any  other  defendant  Rules  84-86 
has  not  such  defence  and  ought  not  to  be  permitted 
to  defend,  the  former  may  be  permitted  to  defend, 
and  the  plaintiff  shall  be  entitled  to  enter  final  judg- 
ment against  the  latter,  and  may  issue  execution  upon 
such  judgment  without  prejudice  to  his  right  to  pro- 
ceed with  his  action  against  the  former.  (R.  Sup.  C., 
Order  14,  R.  5.) 

This  Rule  is  new  and  corresponds  with  the  English  Rule, 
e  notes  to  Rule  80. 

85 

6.  Leave  to  defend  maybe  given  unconditionally,  J*»ve  to  **• 

,     J  '  fend  may  be 

or  subject  to  such  terms  as  to  giving  security,  or  other- absolute  or 
wise,  as  the  Court  or  a  Judge  may  think  fit.  (R.  Sup. conditional- 
C.,  1875,  Order  14,  R.  6). 

Identical  with  the  English  Rule. 

<>tes  to  Rule  80. 

Where  leave  is  given  to  defend,  see  Rule  162,  as  to  the  time  within 
which  a  defence  is  to  be  delivered. 


ORDER   XI. 

APPLICATION   FOR   ACCOUNT,  &c.,    WHERE  WRIT   IN- 
DORSED UNDER  ORDER  III.,  RULE  6. 

I.   In  default  of  appearance  to  a  writ  indorsed  under  Action  for 

-D     i       ,-  i \        r,  r-  •      account. 

Order  3,  Rule  6,  and  after  appearance  [in  a  case  in 
which  the  preceding  Orders  do  not  entitle  the  plaintiff 
to  a  judgment  or  order  on  praecipe  or  otherwise,  then] 
unless  the  defendant,  by  affidavit  or  otherwise,  satisfy 
the  Court  or  a  Judge  that  there  is  some  preliminary 
question  to  be  tried,  an  order  for  the  account  claimed, 
with  all  directions  now  usual  in  the  Court  of  Chancery 
in  similar  cases,  shall  be  forthwith  made.  (Comp.  R. 
Sup.  C.,  1875,  Order  15.  R.  i  ;  G.  O.  Chy.  No.  467, 
. ;  R.  S.  O.  c.  50,  ss.  189-197  ;  Imp.  Act,  15  &  16 
V.  c.  86,  ss.  45,  47  ;  Order  9,  R  10). 

Same  as  the  English  Rule  except  that  the  words  in  brackets  are 
new. 

Order  :>,  Kule  0  (marginal  number  16),  provides  for  the  indorse- indorsement 
ment  of  a  claim  for  an  account  in  all  cases  of  ordinary  account,  such  °f  <:lai»»  for 
as  a  partnership,  or  executorship,  or  ordinary  trust  account,  where  account 
JT, 
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Rules  86,  87  *he  plaintiff  desires  to  have  an  account  taken  in  the  first  instance. 
The  present  Rule  provides  for  t\vo  cases  ;  first,  default  of  appear- 
ance ;  in  which  case  the  order  will  be  made  as  of  right  ;  secondly, 
appearance  ;  in  which  case  the  order  is  to  be  made  unless  the  defen- 
dant shows  that  there  is  some  question  which  ought  to  be  tried 
first. 

A  claim  against  an  executor  for  an  account  on  the  footing  of  wilful 
default,  is  not  an  ordinary  account  within  Rule   1C,  and  therefore 
does  not  corne  within  the  present  Rule  (He  Bowen,  Brmtrft  v.  Bon:cn 
20  Oh.  D.  538). 

An  order  for  account  may  be  made  in  any  Division  of  the  High 
Court  (Yorkv.  Stowers,  W.  N.,  1883,  174). 

Before  taking  proceedings  under  this  Rule,  the  plaintiff  must  file 
an  affidavit  of  service  or  notice  in  lieu  of  service  (see  Rule  71j. 

Under  the  corresponding  English  Rule,  where  the  account  claimed 
is  an  executorship  or  administration  account,  the  order  made  is  the 
same  as  the  usual  administration  decree  formerly  made  in  Chancery 
(see  Bell  v.  Lowe,  W.  N.  1875,  229,  1  Charl.  Ch.  Ca.  56,  and  Pratt 
v.  Brown,  cited  in  Dan.  Forms  3rd  ed.  206).  An  account  of  the 
amount  due  in  a  foreclosure  action  may  also  be  obtained  (Gatti  v. 
Webster,  12  Ch.  D.  771) ;  and  in  such  cases  any  matter  required  on. 
further  consideration  as  to  costs  may  be  proved  by  affidavit  (Bennett 
v.  Elliott,  W.  N.  1880,  99). 

The  benefit  of  the  Rule  is  only  to  be  _given  where  a  writ  is 
indorsed  under  Rule  16  with  a  claim  to  have  an  account  taken.  The 
proviso  to  that  Rule  states  that  the  Rule  does  not  apply  to  pro- 
ceedings under  Order  1,  Rule  3,  i.  e.  to  proceedings  taken  for 
administration  or  partition  in  a  summary  way  without  writ  (in 
which  case,  of  course,  there  could  be  no  indorsement),  or  to  cases 
of  foreclosure,  sale,  and  redemption,  where  a  judgment  may  be  ob- 
tained on  prwcipe,  or  on  motion  in  Chambers.  A  form  of  indorse- 
ment claiming  an  account  in  administration  actions  is  given  in 
Appendix  A. ,  No.  9  (d  and  e).  It  was  pointed  out  in  Gatti  v.  We.hxt.er, 
12  Oh.  D.  771,  that  the  form  of  judgment  given  in  Seton,  4th  ed., 
p.  8,  containing  the  following  words — "a  Judge  not  requiring  any 
trial  of  this  action  other  than  the  hearing  of  this  application  "- 
may  not  always  be  appropriate,  and  they  are  not  to  be  used  indis- 
criminately so  as  to  prejudice  any  issue  that  may  be  raised  by  the 
subsequent  pleadings. 

The  provisions  of  the  Rule  236,  for  enforcing  orders  for  discovery 
or  inspection  of  documents,  are  not  applicable  to  the  order  for 
accounts  under  this  Rule  (Pike  v.  Keene,  35  L.  T.  341  ;  24  W.  R. 
322). 

87 

Application  2.  An  application  for  such  order  as  mentioned  in 
notice?11  the  last  preceding  Rule  shall  be  made  (a)  on  notice, 
and  be  supported  by  an  affidavit  filed  on  behalf  of  the 
plaintiff,  stating  concisely  the  grounds  of  his  claim  to 
an  account.  The  application  may  be  made  at  any 
time  after  the  time  for  entering  an  appearance  has 
expired.  (R.  Sup.  C.,  1875,  Order  15,  R.  2.) 

(a)  Instead  of  "on  notice  "  the  English  Rule  has  the  words  "  by 
summons."  The  Rules  are  otherwise  identical.  Where  the  defend- 
ant has  not  appeared,  besides  the  affidavit  mentioned  in  this  Rule, 
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the  plaintiff  is  required  by  Rule  71  to  tile  an  affidavit  of  service.   In  R^g  87-89 
.la-re  an  order  allowing  service  is  necessary  (see  Rule  48),  the 

allowance  should,   doubtless,   also  be  proved.     If  an  order  has  not 

1'tained,  the  application  to  allow  the  service  and  for  the  direc- 

•  the  ( 'ourt  re-quired  under  Rule  45  (?)  and  for  an  order  under 

:!ule,   mi<_rht  be  conveniently  made  at  the  same  time.      The 

application   will    no   doubt   be   made   in    Chambers.      Notice    will 

probably  be  unnecessary  where  the  defendant  has  not  appeared,  but 
y  it  will  probably  be   sufficiently  served  by  complying 

with  Rule  131. 

mi  of  summons  from  which  a  notice  of  motion  may  be  framed 
will  be  found  iu  Dan.  Forms  (3rd  ed.)  206. 

It  would  seem  that  a  statement  of  claim  should,  in  general,  be 

delivered  before  a  motion  is  made  under  this  Order.      In  Re  Huck- 

l>iir'xl  v.    Dal fon,    \V.    N.    1879,    86,    in    an    administration 

.  the  motion  was  directed  to  stand  over  until  a  statement  of 

claim  was  delivered  (see  Green  v.  Colby,  '24  W.  R.  246). 

88 

3.  But  the  preceding  two   Rules  are  not  to  prevent  orders  for 
orders   for  the  administration   of  the   estate,  real  ortion!nia 
personal,  of  a  deceased  person,  or  for  the  partition  or^itionor 
sale  of  any  estate  from  being  obtained   on   motion 
without  any  previous  notice  or  other  preliminary  pro- 
ceeding,  and    in    the    manner    provided    for   by    the 
General    Orders  of  the   Court    of  Chancery  in    that 
behalf.     (See  G.  O.  Chy.,  Nos.  467  et.  seq. ;  638  et.  seq.) 

note  to  Rule  86,  supra. 

Although  Rule  86  should  be  considered  to  apply  in  some  cases  of 
administration  and  partition,  it  is  probable  that  nevertheless  a  judg- 
>r  order  will  in  such  cases  be  most  appropriately  obtained  in 
inner  mentioned  in  this  Rule. 


ORDER  XII. 

(See  R  S.  0.  c.  50,  ss.  73-83). 

PARTIES. 
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I.  All  persons  may  be  joined  as  plaintiffs  in  whom  who  may  b© 
the  right   to   any  relief  claimed    is   alleged   to  exist,  - 
whether  jointly,  severally,  or  in  the  alternative.     And, 
without  any  amendment,  judgment  may  be  given  for 
such  one  or  more  of  the  plaintiffs  as  may  be  found  to 
be  entitled  to  relief,  for  such  relief  as  he  or  they  may 
be  entitled  to.     But  the  defendant,  though  unsuccess- 
ful, shall   be   entitled   to  his  costs  occasioned  by  so 
joining  any  person  or  persons  who  shall  not  be  found 
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Rule  89.  entitled  to  relief,  unless  the  Court  in  disposing  of  the 
costs  of  the  action  shall  otherwise  direct.  (R.  Sup. 
C,  1875,  Order  16,  R.  i  ,  R.  S.  O.  c.  49,  s.  5.) 

Same  as  the  English  Rule,  the  last  clause  of  which  is  taken  from 
sec.  19  of  the  C.  L.  P.  Act  of  1852  (see  Day's  C.  L.  P.  Act). 

The  changes  introduced  into  England  by  the  Judicature  Act  were 
very  material  changes.  Most  of  them  had  in  Ontario  been  already 
made  part  of  the  jurisdiction  and  practice  of  the  Common  Law 
Courts  by  the  Administration  of  Justice  Act,  R.  S.  O.  c.  49,  s.  5, 
which  provided  that — 

R.  S.  O.  c.  "5.  For  the  purpose  of  carrying  into  effect  the  objects  of  this 
49,  s.  5.  ^c^  anc|  £or  causjug  complete  and  final  justice  to  be  done  in  all 
matters  in  question  in  any  action  at  law,  the  Court  or  a  Judge 
thereof,  according  to  the  circumstances  of  the  case,  may,  at  the  trial 
or  at  any  other  stage  of  an  action  or  other  proceeding,  pronounce 
such  judgment,  or  make  such  order  or  decree  as  the  equitable  rights 
of  the  parties  respectively  require,  and  may  make  such  rule  or  order 
as  to  adding  third  persons  as  parties  to  any  proceeding,  striking  out 
parties,  or  treating  parties  named  plaintiffs  as  defendant,  or  parties 
named  defendants  as  plaintiffs,  and  as  to  costs,  and  may  direct  such 
inquiries  to  be  made  and  accounts  to  be  taken  as  seem  reasonable 
and  just :  and  may  as  fully  dispose  of  the  rights  and  matters  in 
question  as  a  Court  of  Equity  could." 

The  Judicature  Acts  extend  the  jurisdiction  of  the  Court  still 
further  in  the  same  direction,  so  as  to  do  complete  justice  in  one 
suit. 

Previous  to  the  Administration  of  Justice  Act  in  Ontario,  and  to 
the  Judicature  Acts  in  England,  the  contrast  between  Common  Law 
and  Chancery  procedure  was  very  great. 

Subject  to  a  few  exceptions,  the  Common  Law  Courts  were  tied 
down  to  disposing  of  claims  arising  between  exactly  the  same  parties 
upon  each  side,  and  in  the  same  right.  They  could  give  a  judgment 
against  the  defendants  generally,  but  they  could  not  give  relief  of 
one  sort  against  one  defendant  and  of  another  sort  against  another 
defendant ;  nor  could  they  give  relief  of  one  kind  to  one  plaintiff, 
and  of  another  kind  to  another  plaintiff,  or  of  one  kind  to  two 
plaintiffs  jointly,  and  another  to  one  of  them  separately.  All  the 
plaintiffs,  if  more  than  one,  had  to  be  jointly  entitled,  and  all  the 
defendants  jointly  liable,  with  respect  to  every  matter  upon  which 
the  Court  was  asked  to  adjudicate. 

In  Chancery,  on  the  other  hand,  the  course  was  to  deal  with  the 
•controversy  or  transaction  forming  the  subject  matter  of  the  suit  as 
.a  whole,  and  endeavor  to  do  complete  justice  with  respect  to  it 
.and  for  that  object  the  Court  formerly  insisted  on  all  the  parties 
interested  in  the  subject  matter  being  brought  before  it.  Tht 
extreme  strictness  of  this  rule  had  been  usefully  relaxed  from  time 
to  time,  but  in  the  main  it  had  not  been  departed  from. 

The  result  had  been,  that  a  Court  of  Law  could  not  handle  th< 
matter  as  a  whole,  however  desirable  it  might  be  to  do  so  ;  but  wa; 
obliged  to  confine  itself  to  the  specific  claim  of  one  person  agains 
another  ;  while  a  Court  of  Equity  could  only  deal  vrith  the  matte 
as  a  whole,  whether  that  were  really  necessary  or  not,  and  could  no 
dispose  of  the  mutual  rights  of  particular  persons  singly,  howevt 
Convenient  it  might  be  to  do  so. 
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The  Judicature  Act  and  Rules,  give  a  very  wide  latitude  as  to  the    &uie  3) 
matters  which  may  be  disposed  of  in  au  action,  the  mode  in  which  a  p     .     , 
may  be  dealt  with,  and  the  persons  who  may  be  made  parties  plaintiffs 
to  it. 

A  plaintiff  may  in  any  suit  enforce  any  claim,  whether  of  law  or 
equity.  The  defendant  may  raise  any  defence  which  is  good,  either 
at  law  or  in  equity,  and  may  also  rai.se.  by  way  of  counter-claim, 
not  merely  a  pecuniary  set-off,  but  anything  that  formerly  he  could 
:aade  the  subject  of  a  cross  action  or  suit.  And  he  may  make 
such  counter-claim,  not  only  against  the  plaintiff,  but  against  any 
third  person,  if  only  it  be  connected  with  the  subject  of  the  action. 

The  Court  in  its  turn  is  bound  to  ''grant,  either  absolutely  or  on 
such  reasonable  terms  and  conditions  as  to  them  shall  seem  just,  all 
such  remedies  whatsoever  as  any  of  the  parties  thereto  may  appear 
to  be  entitled  to  in  respect  of  any  and  every  legal  or  equitable  claim 
properly  brought  forward  by  them  respectively  in  such  cause  or 
matter  ;  so  that,  as  far  as  possible,  all  matters  so  in  controversy 
between  the  said  parties  respectively  may  be  completely  and  finally 
:iined,  and  all  multiplicity  of  legal  prom-dings  concerning  any 
of  such  matters  avoided"  (Jud.  Act,  s.  l.~>.  sub-s.  7i. 

(>n  the  other  hand,  no  action  is  to  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  i-very  action  deal  with 
the  matters  in  controversy  so  far  as  regards  the  rights  and  interests 
of  the  pat-ties  actually  before  it. 

The  provisions  of  this  Order  relating  to  the  selection  of  parties, 

and  those  of  O.  13,   relating  to  the  joinder  of  various  claims  in  the 

action  and  in  the  same  pleadings,    were   fr;uned  so  as  to  give 

to  these  provisions.      All  persons  ci  reJief.  ,/oinffif, 

illy,  or  in  th<-  (iifi-i -H'lfit'i'.   may  be  made  plaintiffs.     All  persons 

-r  whom  any  relief  is  claimed.  joiitllii.  .-•crcriiHi;.  orin  fix  alterna- 

i:iv  be  made  defendants.     And  tin-  defendants  need  not  ail  be 

-ted  in  all  the  relief  claimed  or  all  the  causes  of  action.      Tt  is 

not  necessary  that  either  plaintiff  or  defendant  should  be  concerned 

in  all  the  matters  in  question  in  tlje  same  capacity  ;  subject  to  r.  few 

qualifications,  either  may  be  concerned  partly  in  a  representative 

capacity,  partly  personally. 

The  defendant  may  also  bring  before  the  Court  persons  not  already 
parties  against  whom  he  seeks  any  relief  relating  to  or  connected 
with  the  subject  matter  of  the  suit. 

In  short,  all  parties  may  be  added  that  may  be  necessary  to  enable 
tin-  ( 'ourt  effectually  and  completely  to  adjudicate  upon  and  settle 
all  the  questions  involved  in  the  action. 

The  present  Rule,  it  will  be  observed  authorizes  the  joinder  as 
plaintiffs,  not  only  of  persons  claiming  jointly  or  in  the  alternative, 
but  of  persons  claiming  severally.  Accordingly,  where  eight  per- 
sons brought  an  action  of  libel,  it  was  held  that  they  might  rightly 
join,  though  no  joint  injury  was  shewn,  and  though  they  would 
before  the  Act  have  had  to  bring  eight  actions  (Booth  v.  liri*<;,< ,  '2 
l>  .  496).  In  suph  case,  of  course  there  is  no  joint  damages. 
Kich  h  is  a,  separate  cause  of  action,  and  the  assessment  of  damages 
or  the  award  of  any  other  relief  should  be  separate.  But  in  Booth 
the  damages  having  been  jointly  assessed,  it  was  held 
that  the  defendants  could  not  complain. 

'•'on  v.  Chapel  Town  Paper  Co.  45  L.  J.  Chy.  276  does  not 
f  to  be  quite  consistent  with  this.   There  the  owners  of  two  sep- 
arate bleach  works  joined  as  plaintiffs  in  a  suit  to  restrain  the  pollution 
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Eules  89,  90  °f  a  stream  used  by  both  of  their  works,  and  the  case  was  tried  by 
consent,  as  if  two  separate  bills  had  been  tiled,  but  it  seems  to  have 
been  considered  by  the  Judge  that  the  plaintiffs  could  not  sue 
together  in  one  action  for  distinct  nuisances. 

One  of  several  mortgagees  may  bring  a  foreclosure  action,  making 
his  co-mortgagees  defendants,  if  they  will  not  join  as  plaintiffs 
(Luke  v.  South  Kensington  Hotel  Co.,  11  Ch.  D.  121). 

Where  two  or  more  plaintiffs  sue  for  a  joint  claim,  the  defendant 
may  set  up  a  separate  counter-claim  against  each  plaintiff  (Manches- 
ter, <fcc  Ry.  v.  Brooks,  2  Ex.  D.  243). 

Where  two  plaintiffs  join  in  an  action  and  one  is  successful  and 
the  other  unsuccessful,  the  successful  plaintiff  is  chargeable  with  the 
costs  of  joining  the  unsuccessful  plaintiff  (D'Hormusjee  &  Go,  and 
Isaacs  &  Co.  v.  Grey,  52  L.  J.  Q.  B.  192).  One  of  several  joint  own- 
ers of  a  patent  may  sue  for  a  recovery  of  profits  due  for  the  use  of 
the  patent  without  joining  the  other  owners  (Sheehan  v.  G.  E.  Ry. 
Co.,  16  Ch.  D.  59). 

90 

Substitution      2.  Where  an  action  has  been  commenced  in    the 

and  addition  c     ,  i    -    ,-rr  i  •,     • 

of  plaintiffs,  name  of  the  wrong  person  as  plaintiff,  or  where  it  is 
doubtful  whether  it  has  been  commenced  in  the  name 
of  the  right  plaintiff  or  plaintiffs*,  the  Court  or  a 
Judge,  if  satisfied  that  it  has  been  so  commenced 
through  a  bona  fide  mistake,  and  that  it  is  necessary  for 
the  determination  of  the  real  matter  in  dispute  so  to 
do,  may  order  any  other  person  or  persons  to  be  sub- 
stituted or  added  as  plaintiff  or  plaintiffs,  upon  such 
terms  as  may  seem  just.  (R.  Sup.  C,  1875,  Order  16, 
R.  2  ;  Comp.  R.  S.  O.  c.  49,  s.  5.) 

Same  as  the  English  Rule. 

Actions  have  been  inadvertently  brought  by  the  wrong  person,  as 
by  cestui  que  trust,  instead  of  trustee  ;  by  mortgagor,  instead  of 
mortgagee.  The  same  mistake  has  been  made  where  it  was  matter 
of  real  difficulty  to  say  which  of  the  two  persons  ought  to  sue  :  as  in 
the  case  of  contracts  made  by  agents,  as  to  which  it  is  sometimes  a 
question  of  much  nicety  to  determine  who  ought  to  sue.  Previous 
to  the  Administration  of  Justice  Act,  1873,  in  Ontario,  and  until  the 
Judicature  Acts  in  England,  though  the  Common  Law  Courts  had 
the  largest  powers  of  adding  parties,  or  amending  misdescriptions  of 
parties,  they  had  no  power  to  substitute  one  plaintiff  for  another, 
such  as  this  rule  confers  (see  De  G  entire  v.  Boyardus,  L.  II. 
7  C.  P.  409). 

An  application  under  this  Rule  can  only  be  made  by  a  plaintiff 
(Clowe*  v.  Hill'iard,  4  Ch.  D.  413),  and  is  restricted  to  cases  where  a 
bona  fide  mistake  has  occurred,  which  has  been  discovered  after- 
action  brought  :  as  where  a  new  partner  was  brought  into  a  linn 
before  the  dealing  in  question  ;  but  it  is  not  intended  to  confer  upon 
the  judge  unlimited  discretion  to  re-model  the  proceedings  (/><  r 

' 


Mellor,  J.,  in  7V/v/wW  v.  Fearwt,  4  (}.  15.  I),  at  p.  282).  In  Km'dh 
v.  Haneltine,  W.  N.  1875,  250  ;  1  Charl.  Ch.  Ca.  56,  Huddlestone, 
B.,  said  :  "  You  have  to  satisfy  me  of  two  things  :  1st,  that  there 
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been  a  bona  file  mistake  in  the  issue  of  the  writ ;  and  2nd,  Rules  90  91 
1    it   is   a   necessary   change"    (see   also    Clowes    v.    Hill'mrd, 
D   413). 

In  an  action  by  assignees  of  insolvents  the  judge  at  the  trial  held 

that  the  claim  sued  for  did  not  pass  under  the  circumstances  to  the 

The   defendants   having   been   given   time    during   the 

,js  to  ascertain  whether  they  had  any  defence  to  a  suit  by  the 

ut>.  the  latter  were  added  under  this  Rule  as  plaintiffs',  and 

ven  in  their  favour,  but  without  costs  (  Woodwards. 

•  ('.  P.  282.     See  Emden  v.  Carte,  17  Ch.  D.  169). 

F«>r  cases  in   which  the   Rule  has  been  acted  upon,  see  Val  de 

.. ,/,,,'f,    I'.irini/   Co.   (Limited]   v.   London    Tramway   Co. 

\S   L.  J.  C.  P.  312  ;  40  L.   T.    133  ;   W.  N.  1879,  46,  and 

Rivttr  Plate  Co.   v.   Isaac,   YV.    X.    1876,    104;    2    Charl. 

.::;  ;  Bla<'k>,nrn  Union  v.  Brook*,  26  W.  R.  57). 

The  !»>na   fi<l>   mistake  which  must  be  shewn  may  be  one  of  law 

/-.  (i  Ch.  D.  82  ;  Mason  v.  Harris,  11  Ch.  D.  97). 
A  plaintiff  will  not,  in  general,  be  added  or  substituted  unless  he 
ts  (Tm-ijuaiid  v.  Fearon,  4  Q.  B.  D.  280,  and  see  Rule  103). 
Nor  under  this  Rule  unless  the  original  plaintiff  consents  (Emdrn  v. 

17  »'h.  I).  169). 
An  order  will  not  be  made  on  an  <-./•  part*'  application  (Tildes!**//  v. 

ii.  1).  277). 

Where  the  present  Rule  is  not  applicable,  plaintiffs  may  neverthe- 
less sometimes  be  added  under  Rules  103  and  104,  infra  (see  notes 
under  those  Rules,  and  Emdi-n  v.  Cart*'  and  Smith  v.  Haseltim,  supra. 

91 

3.  All  persons  may  be  joined  as  defendants  against  Who  may  be 

whom  the  right  to  any  relief  is  alleged  to  exist,  fendants. 
whether  jointly,  severally,  or  in  the  alternative.  And, 
without  any  amendment,  judgment  may  be  given 
against  such  one  or  more  of  the  defendants  as  may 
>und  to  be  liable,  according  to  their  respective 
liabilities.  (See  R.  Sup.  C.  1875,  Order  16,  R.  3.) 

oa  the  English  Rule. 
This  Kule  which  is  the  converse  of  Rule  103  must  be  read  with  the  Parf. 

Edward*  v.  Lowther,  '24  W.  R.  434).  defendants. 

What  is  said  here  as  to  defendants  is  analogous  to  Rule  89  as  to 

plaintiffs;  and  the  two  Kules  have  received  a  similar  construction. 

iule  is  not  confined  to  cases  in   which  the  alternative  relief 

uient  of  claim  against  one  defendant  is  consistent 

•;iat  ask'-d  against  another  (Honduras  //'y  Co.  v.    Tin-lccr,  2  lv\. 

;  Child  v.  Stenning,  .">  Ch.   i).  i;<»r>)  ;  and  a  plaintiff  may  rely 

.itf'.-ivnt  rights  alternatively  though  they  may  be  inconsistent 

Phili/M,  I  (t>.  .!'..  I).  134).     It  would  seem,  however,  that 

iistrurtion  of  the  K'ule  a].]»lies  to  a  statement  of  claim  only, 

icre  by  a  enuntt-r-ehnni    i-elief  was  sought   against  a  parts    in 

two  inconsistent  alternatives  a  demurrer  was  allow. -d  (Kran* 

If  the  defendant  ran  show  that  there  is  inconvenience  or  additional 

•eying  botli  the  claims  at  the   same  time,  or  that   the  dis- 

11  of  oni-  will  render  the  ti'ial  of  the  other  unnecessary,  lie  may 

apply  under  Kule  11  ">  for  the  trial  of  one  issue   before  the  other  is 
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Rules  91,  92  approached  (Bagot  v.  Easton,  1  Ch.  D.  1).     In  Honduras  Ry  Co.  v.. 
Parties  Tucker,    2  Ex.    D.    301,    the  plaintiffs    sought    to  enforce    a    con- 

Defendants,  tract  against  the  defendant  on  the  ground  that  the  person  by  whom 
it  was  made  was  the  defendant's  agent  to  make  it.  The  Court  of 
Appeal,  affirming  the  Exchequer  Division,  ordered  the  alleged  agent 
to  be  added  as  a  defendant ;  the  plaintiff  claiming  to  recover  against 
him,  in  the  alternative  of  his  not  having  had  authority  to  contract. 
In  Child  v.  Stenning,  5  Ch.  D.  695,  the  action  was  for  trespass  to 
land,  of  which  the  plaintiff  was  lessee.  The  defence  was  a  right  of 
way  granted  by  the  lessor,  and  it  was  held  that  the  plaintiff  might 
amend  his  claim  by  adding  the  lessor  as  a  defendant ;  claiming  against 
him,  in  case  the  right  of  way  was  established,  damages  for  breach  of 
covenant  for  quiet  enjoj^ment.  See  also  Edwards  v.  Lowther,  45  L. 
J.  C.  P.  417  ;  24  W.  E.  434.  and  Ba<jot  \.  Easton,  1  Ch.  D.  1,  where, 
however,  the  alternative  claims  were  not  considered  inconsistent. 

As  to  the  disposition  of  the  costs  where  the  plaintiff  succeeds  against 
one  defendant,  but  not  against  another,  see  Child  v.  Stenniiuj,  1  Ch. 
D.  413;  11  Ch.  D.  82.  and  BiiKjham  v.  Alc.rnnder,  cited  Charley's 
Judicature  Act,  3rd  ed..  455. 

Rules  92  and  9.'>  seeui  to  be  applications  of  the  principle  of  the 
present  Rule. 

If  a  plaintiff  brings  separate  actions  against  a  number  of  persons 
whom  he  might  have  joined  as  defendants  in  one  action  he  may  have 
to  pay  the  defendants'  extra  costs  (Gneretv.  YOUIKJ,  \\ .  X.,  1883,216). 

It  is  not  proper  to  make  individual  corporators  defendants  for  the 
sole  purpose  of  making  them  pay  costs  (At-ti/.  Gen.  v.  Vestn/  of  Ber- 
mondsey,  23  Ch.  D.  60).  See  also  Matthias  v.  Yetts,  46  L!  T.,  497, 
Barnes  v.  Addy,  L.  R.  9  Chy.  244,  255,  256  ;  Siirxtall  v.  Bei/fus, 
W.  N.,  1884,  49  ;  32  W.  R.  418,  for  what  was  formerly  known  in 
Chy.  as  the  Rule  of  the  three  A's,  and  for  observations  on  the  prac- 
tice of  making  solicitors,  agents  and  arbitrators  parties  to  suits, 
alleging  against  the  principal  defendants  fraud  in  which  the  co- 
defendants  are  not  implicated. 

In  Head  v.  Bou'tnan,  9  Pr.  R.  12,  the  plaintiff  sued  in  respect  of 
the  flooding  of  land  by  a  milldam.  The  G.  W.  Ry.  had  turned  the 
waters  of  the  stream  inta  another  channel,  which  was  not  deep 
enough  to  carry  off  all  the  water,  even  though  the  defendant's  dam 
were  removed,  so  that  complete  relief  could  not  be  given  even  though 
the  plaintiff  were  successful  against  the  defendant.  The  plaintiff  was 
therefore  allowed  under  this  Rule,  and  Rule  103,  to  add  the  G-.  W. 
Ry.  Co.  as  defendants. 

In  Heatley  v.  Newton,  51  L.  J.  Chy.  225,  an  action  by  purchaser 
for  rescission  of  a  contract  of  sale  and  costs,  auctioneers  were  made 
co-defendants  with  the  vendors,  the  plaintiff  alleging  that  they  and 
the  vendors  had  joined  in  a  fraud  whereby  the  plaintiff  was  induced 
to  pay  too  high  a  price.  It  was  held  that  the  auctioneers  were 
rightly  joined  and  could  not  claim  to  be  dismissed  merely  on  pay- 
ment of  the  deposit  into  Court  and  costs  to  the  date  of  the  order. 

If  alternative  cases  are  alleged  the  facts  ought  not  to  be  mixed  up 
but  should  be  stated  so  as  to  shew  on  what  facts  each  alternative  of 
the  relief  sought  is  founded  (/Jaw/  v.  Garrett,  7  Ch.  D.  489). 
92 

where  4.   It  shall  not  be  necessary  that  every  defendant  to 

not  interest- any   action    shall,  be    interested   as  to   all   the    relief 

reHel prayed  thereby  prayed  for,   or  as  to  every  cause  of  action 

included  therein  ;  but  the  Court  or  a  Judge  may  make 
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such  order  as  may  appear  just,  to  prevent  any  defend-  Rules  92,  93 
ant  from   bcin^  embarrassed   or  put  to   expense  by 
being  required  to  attend  any  proceedings  in  such  action 
in  which  he  may  have  no  interest.     (R.  Sup.  C,  1875, 
er   1  6,  R.  4.) 


English  Rule. 

liiirki  •/•„  3  Ch.  D.  359,  where  this  Rule  was  considered 

and  iriven  a  liberal  construction.   The  judgment  of  V.  C.  Bacon,  which 

iirmed  on  appeal,  contains  the  following  passages  :  —  "I  take 

it  that  it  was  the  intention  of  the  Legislature,  when  any  question  of 

:  t.  or  any  set  of  questions,  arose,  to  endeavour  by  one  hearing 

and  one  decree  to  dispose  of  all  matters  in  litigation  between  all  the 

a  who  were  interested  in  the  subject  of  the  litigation.     The 

Parliament,  at  the  same  time  that  it  has  enabled  any  person 

a  claim  to  bring  before   the  Court  all  persons  interested  in 

iaim.   ami   to   include  in   the   claim  every  question  that  can 

In-long  to  it.   or  arise    out   of  it,   has,   at  the   same  time,  carefully 

provided  that  no  one  shall  be  prejudiced  by  the  fact  of  his  being 

joined.     The  Rules  are  distinct  on  the  subject." 

93 

The  plaintiff  may  at  his  option,  join  as  parties  AH  or  any 

to  the  same  action  all  or  any  of  the  persons  severally,  SaWeto  < 


or  jointly  and   severally,  liable  on  anyone  contract,  J 
including  parties  to  bills  of  exchange  and  promissory  joined 
notes.      'R.  Sup.  C.,  1875,  Order   16,  R.   5;  See   G.  6. 
Chy.,  Xo.  62). 

ie  as  English  Rule. 

Mat.  Out.,  c.  50,  s.  134,  it  is  provided  that  all  the  parties 
11  or  note  may  be   joined  in  one  action  ;  but  by  sec.  135  the 
non-  joinder  of  any  joint  drawer,  maker,  indorser,  or  acceptor  might 
aded  in  abatement. 

By  the  present  Ilule  it  is  optional  with  the  plaintiff  in  actions  on 

bills  and  notes,  as  well  as  in  actions  on  any  other  contract,  to  proceed 

•  any  one  or  more  of  the  parties  jointly  or  severally  liable  (see 

•'/'.    Atk'ni*   v.    Arc^h'ckiK',    24    Ch.  I).   709;  Murray  v. 

-  C.  L.  J.  78). 

Undt-r  <  'hy.  <  Jen.  <  >rder  (52.  a  plaintiff  might  select  one  or  more  of 

persons    liable.       Tnder   the    corresponding    English    Con. 

VII.   R.  2),  it  was  held  in    Snt'if/i   v.  Iforxfii/f,  24  I'.cav.  331, 

that  if  the  plaintiff  chose  to  sue  all   or  some  of  them,  and  the  suit 

<-tive  or  abated  by  reason  of  a  transmission  of  the  interest 

of  tin-in,  he  could  not   afterwards  proceed  against  the  other. 

in  the  Order  was   described  as  highly  technical  ((,'rn/i  v. 

L.  K.  S  Chy.  1035,  1052),  and  will  not  be;  imported  by  analogy 

sent  Rule  (Llnyl  v.    Dinuwk,  1  Ch.   D.   398).      In  the 

latter  case  two  of  live  defendants  became  bankrupt,  and  it  was  held 

that  the  action  mi^ht  proceed  against  the  other  three  without  bring- 

••  trustees  of  the  bankrupts  before  the  Court.      For  other  rcstric- 

oon  the  application  of  (1.  <).  (52,  see  Le.win,  6th  ed.  807.  *See 

Viltion  v.  Hh>  ,•!<•«,  8  Ch.  l>.   777. 
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Eules94,95  6.  Where  in  any  action,  whether  founded  upon 
94  contract  or  otherwise,  the  plaintiff  is  in  doubt  as  to 

defendants  tne  person  from  whom  he  is  entitled  to  redress,  he 
may,  in  such  manner  as  hereinafter  mentioned,  or  as 
may  be  prescribed  by  any  special  order,  join  two  or 
more  defendants,  to  the  intent  that  in  such  action  the 
question  as  to  which,  if  any,  of  the  defendants  is 
liable,  and  to  what  extent,  may  be  determined  as 
between  all  parties  to  the  action.  (R.  Sup.  C,  1875, 
Order  16,  R.  6.) 

Identical  with  the  English  Rule. 

This  Rule  is  applicable  to  actions  which  have  been  already  com- 
menced, as  well  as  to  those  in  which  the  plaintiff  is  in  doubt  at  the 
commencement  of  action  (per  Cockburn.  C.  J.,  in  Honduras,  ,i-r.  v. 
Tucker,  2  Ex.  D.  305).  There  the  plaintiffs  claimed  against  L. 
specific  performance  of  a  contract  alleged  to  have  been  made  by  T., 
the  authorized  agent  of  L.,  they  afterwards  alleged  that  L.  denied 
that  T.  was  his  authorized  agent,  and  were  therefore  in  doubt  as  to 
who  was  liable,  and  they  obtained  leave  to  add  T.  as  defendant, 
claiming  that  if  he  was  not  the  authorized  agent  of  L.  he  was  liable 
as  principal. 

This  Rule  was  applied  in  Harvey  v.  G.  T.  Ry.  Co.,  &  G.  W.  Ry.Co., 
9  Pr.  R.  80  (affirmed  on  appeal,  7  Ont.  App.  715)  where  injury  was 
done  to  goods  carried  by  two  Railway  Companies,  but  the  plaintiff 
was  not  able  to  ascertain  which  line  of  Railway  the  goods  were  on 
at  the  time  of  the  injury.  The  plaintiff  was  held  entitled  to  join 
both  Companies  as  defendants. 

In  an  action  brought  against  an  Irish  Ry.  Co.  claiming  damages  for 
breach  of  contract  in  not  carrying  certain  pigs  from  a  station  in 
Ireland  to  Liverpool,  and  for  trover  and  conversion  of  the  pigs.  The 
Co.  having  stated  in  answers  to  interrogatories,  that  some  of  the  pigs 
were  sold  by  the  L.  &  IS".  W.  Ry.  Co.,  on  whose  line  part  of  the 
journey  had  to  be  performed,  but  without  communication  with  the 
defendants,  leave  was  given  to  add  the  L.  &  N.  W.  Ry.  Co.  as  de- 
fendants (Creaton  v.  Midland,  G.  W.  By.  Co.,  10,  L.  R.  Ir.  74). 

As  to  the  person  by  whom  the  costs  of  successful  defendant  are 
to  be  borne  see  notes  to  Rule  91. 

95 

Trustees,          7.  Trustees,  executors,  and  administrators  may  sue 
andTdmMs- and  be  sued  on   behalf    of   or   as    representing,    the 
trators.        property  or  estate  of  which  they  are  trustees  or  repre- 
sentatives, without  joining  any  of  the  parties  bene- 
ficially interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  parties  in  the  action  ; 
but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such  parties  to    be  made 
parties  to  the  action,  either  in  addition  to,  or  in  lieu 
of,  the  previously  existing  parties  thereto.     (R.  Sup. 
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5,  Order  16,  R.  7  ;  Sie  G.  0.  Chy,  Nos.  58,  61  ;    Rule  95. 
Imp.  Act  15  and  16  Viet.,  c.  86, -s.  42.) 

: itieal  with  the  English  Rule. 

Ofii.  Ord.   (51   (I'o.tt,  p.   152)  provided  that  in  all  suits  con- 
cerning real  or  personal  estate  vested  in  trustees  under  will,  settle- 
•'herwise,   the   trustees  should  sufficiently  represent  the 
<  subject  to  the  power  of  the  Court  to  add   the  bene- 
s  or  any  of  them  at  the  hearing.     This  Rule  is  an  extension  of 
hunt-fry  Order. 

effect  of  this  Rule  is  that  in  litigation  with  strangers,  trustees 

represent  their  crxtui*  i/m   trustent  (Re  Cooper,  Cooper  \.    Vesri/,  20 

i.  611  ;  Bulk <i  v.  Bulley,  8  Ch.  D.  489  ;  Brooke  v.  McLean,  4 

T..  128) ;  thus  in  a  suit  for  redemption  a  trustee  of  the  equity 

•mption  has  been  held  to  sufficiently  represent  the  trust  estate 

v.  Jenning^,  13  Ch.  D.  639  ;  6  App.  Ca.  698,  sub.  noin.  Jennings 

!<in,  :  see  l>mj  v.  Hadcli/e,  24  W.  R.  844)  ;  so  trustees  of  real 

.  in  a  partition  suit  under  the  Partition  Act  (Stace  v.  Gage,  8 

451  :  tihnpwnv.  Denny,   10  Ch.  D.  28;  Goodrich  v.  Marsh, 

N     1S78,   186). 

Where  the  subject  of  a  settlement  was  an  equitable  chose  in  action, 
and  the  legal  estate  was  not  in  the  trustees  of  the  settlement,  but  in 
the  trustees  under  a  prior  will  who  were  charged  with  misapplica- 
tion of  the  fund,  the  cestui  gae  trust  was  held  entitled  to  institute 
•uit  (P'ujot  v.  Stewart,  W.  X.  1875,  69). 

itui  gue  trust  may  probably  also 'still  be  properly  joined  where 

the  chief  object  of  the  suit  is  to  affect  the  right  of  the  cestui  que  trust, 

'I  v.   Deacon,   20  Or.   72  ;    Day  v.   Radcli/e,  24  W.   R.  844) 

trustee  has  an  adverse  interest  (Payne  v  Parker,  L.  R,  1  Chy. 

>r  there  is  a  question  of  fraud  (Read\.  Prest,  1  K.  &  J.  183). 

<TUH.  Ord.  56  (corresponding  to  Imp.  Act  15  &  16  V.  c.  86, 

the  Court  a  wide  discretion  to  appoint  a  representative 

estate  of  a  deceased  person  for  the  purposes  of  an  action,  or  to 

;th    a  representative,   wherever   it   considered   that   the 

in  question  was  sufficiently  represented  (Joint  Stock  Discount 

/>'/•«/'•//.  L.  R.  8  Kq.   376),  but  the  Order  was  only  acted  on 

the  interest  of  deceased  was  of  little  consequence,   and  it  was 

"t  to  apply  where  the  estate  had  a  substantial  interest  (Sherwood 

"/"/.  (i  ( \v.  305  ;  Toronto  Curing*  Bank\.  Canada  Lije  Ass.  Co. 

171:  li<    Tohhi,  6  Pr.  It.  40),  or  where  the  personal  representa- 

"iild  have  active  duties  to  perform  (Fon-l> ,-  \.  Jj<tt//i/u//.  9  Ha. 

Aj>]>.  7* )or  would  represent  interests  adverse  to  the  plaintiff  (Headden 

•_'•_'  L.  T.  Jour.  166  ;  Dean  of  Eli,  v.  6Y////W,  16Beav.  561)  or 

the  ol.jcct  of  the  siiit  was  to  administer  the  estate  (Si/rcr  v. 

n  held  in  Kngland  that  an  administrator  «<l  lift  ///  does 

•iii-initly  i<'|>ivsriit    tin'  estate   where  a  general  administration 

n-y  !  l)nir<li-.-<ii;'ll  v.    I)oirtl<.-<ii;ll,  <.)  <'h.    I).  294  ; 

11.   1'r.  5th  «'d'..  LSI  ;    Mor>/<ni  Chy.  Ordt-rs20l.    \V>  1  >.•<!>  r  \ . 

Emnm  Co.,  15  Ch.  I).  L69  ;  Curtititf  v.  Caledonian,  etc.,  ///*. 

n  Ch.  i>.  . 

ral    Ordei-  56  was  extended,  to  meet   the   above   decisions,    by 

.  '.».   whi.-h  is  as  follows  :— 

.  in  any  suit  or  othn-  p  rot-ceding,  it  in  made  to  appi-ar  that  "'"'I' 
i  ji«-rs..n  who  was  inteivst.'d  in  the  matters  in  question  has  pJJJJwd 
d  per^.iual   representative,  the  Court   or   a  -ludge  may  either 
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Euies  95,  96  proceed  in  the  absence  of  any  person  representing  the  estate  of  the 
resentative  Deceased  person,  or  may  appoint  some  person  to  represent  such 
proceedings'  estate  for  all  the  purposes  of  the  suit  or  other  proceeding,  on  such 
may  go  on"  notice  to  such  person  or  persons,  if  any,  as  the  Court  thinks  fit, 
or  the  Court  either  specially  or  by  public  advertisement  [and  notwithstanding 
^represent-  *^a*  ^ie  es^a*e  in  question  may  have  a  substantial  interest  in  the 
ative.  matters,  or  that  there  maybe  active  duties  to  perform  by  the  person 

so  appointed,  or  that  he  may  represent  interests  adverse  to  the  plain- 
tiff, or  that  there  may  be  embraced  in  the  matter  an  administration 
of  the  estate  whereof  representation  is  sought]  ;  and  the  order  so 
made  and  any  orders  consequent  thereon,  shall  bind  the  estate  of 
such  deceased  person  in  the  same  manner  in  every  respect  as  if  there 
had  been  a  duly  appointed  legal  personal  representative  of  such 
person,  and  such  legal  personal  representative  had  been  a  party  to 
the  suit  or  proceeding,  and  had  duly  appeared  and  had  submitted 
his  rights  and  interests  to  the  protection  of  the  Court.  39  V.  c.  7, 
s.  23. 

The  passage  in  brackets  is  new,  the  remainder  of  the  section  being 
in  the  terms  of  Gen.  Order  56. 

Notwithstanding  this  amendment  the  cases  in  which  the  section 
is  applied  are  still  very  limited.  In  Re  Cotton,  Fisher  v.  Cotton,  8 
Pr.  R.  542  it  was  said  that  in  a  suit  for  administration  this  Act 
might  be  applied  but  only  when  the  estate  was  shewn  to  be  small. 
(See  also  Montgomery  v.  Douglas,  14  (Ir.  268.)  In  Hughes  v.  Hughes, 
6  Out.  App.  373,  it  was  held  that  where  the  administration  of  the 
estate  of  a  deceased  person  forms  the  subject  of  a  suit,  such  person 
is  not  a  party  interested  in  the' matter  in  question  in  the  suit  within 
this  enactment.  The  section  is  confined  to  cases  in  which  the 
deceased  was  in  his  lifetime  interested  in  the  matters  in  question. 

The  section  was  applied  on  a  motion  for  judgment  in  a  suit  for 
construction  of  a  will,  where  some  legatees  were  dead  and  had  no 
personal  representatives,  and  other  parties  to  the  action  in  the  same 
interest  were  appointed  to  represent  deceased  (Gairdnerv.  Gain/tier, 
1  Out.  186)  ;  see  also  Mendees  v.  Guedalla,  10  W.  R.  485,  where  an 
order  was  made  at  the  trial,  and  McCarthy  v.  Arbuckle,  31  C.  P., 
48,  where  a  defendant  died  after  the  trial. 

See  Wingrove  v.  Thompson,  11  Ch.  D.  419,  cited  in  note  to  Rule 
385. 

The  Master  in  Chambers  has  power  to  make  an  order  under  this 
section  (see  Collver  v.  Swayzie,  8  Pr.  R.  42). 

infants.  8.  Infants  may  sue  as  plaintiffs  by  their  next  friends, 

in  the  manner  practised  in  the  Court  of  Chancery 
before  the  passing  of  the  Act;  and  may,  in  like  man- 
ner, defend  any  action  by  their  guardians  appointed 
for  that  purpose  [or  by  the  official  guardian,  as  the 
case  may  be].  (R.  Sup  C.,  1875,  Ord.  16,  Rule  8). 

The  words  in  brackets  are  not  in  the  English  Rule,  which,  as 
respects  infants,  corresponds  otherwise  with  the  above. 

See  also  Rules  36,  37  and  70. 

By  the  practice  of  the  Court  of  Chancery,  every  suit  or  application 
(Cox  v.  Wright,  9  Jur.  N.  S.  981)  on  behalf  of  an  infant  must  In-  by 
next  friend,  who  properly  will  be  the  father  if  he  is  not  adverse  in 
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v.   r  mh<  -rfnu.  (1    (Mi.   I  >.   !!•).  \mt  who  need  not  be  a  Ruies  95  97 

v.    Cross,    8     lu-av.     4.").");.    or    a    solvent  person    ( /.'. 

.;  (Miy.  (Mi.  423.,  ami  therefore  need  not  give  security  for 

•<  v.  Ji'H-i-itf,  \    Keen   119).  but  may  not  be  a  defendant 

II  Jur   25.s  ;   Payne  v.  Litffc,  13  Heiiv.   1*14;  7,V  7>'// /•;/'-•-.  \V. 

$3,  177 1.  unless  merely  a  formal  defendant  ( Tay /or  v.  T<n/l<>i\ 

I.   N.  C    »!«;>       In   Raider  v.  linn-kin*,  '2   M.  &  K.  '248,  it  was 

said  that  tin-  ('nun  always  expected  next  friends  to  be  substantial 

,  that  they  should  be  relations,  connections  or  friends  of 

the  family,  not  mere  volunteers  (see   also  F<>«tvr  v.  Cant  let/,  ID  Ha. 

App.  24,  and  n'uu/'\.  I'f/n/i'-rfvit,  xitj>.)     Circumstances  connecting  a 

M-nd  too  closely  with  parties  adverse  in  interest  may  render 

him  an  improper  person  and  liable  to  be  removed,  though  nothing  is 

:  against  ins  character,  circumstances  or  conduct  (/A    /></>• 

Hiiiyc**.  25  (Mi.  I).  243).    The  consent  of  the  next  friend 
should  be  obtained  before  using  his  name,  though   the  infant's  coii- 

-  unnecessary  <  W<>rtlt«n   v.  J^>nf»-rfon,  9  Jur.  291).     If  a  suit 
ruted  on  an  infant's  behalf  without  a  next  friend,  it  may,  on 
fendant's  motion,  be  dismissed  with  costs,  to  be  paid  by  the 

solicitor  (Dan.  1'rac.  5th  ed.,  67).  Notwithstanding  that  anyone 
next  friend  of  an  infant,  the  Court  will,  on  the  applica- 
tion of  the  defendant,  or  of  any  person  acting  as  next  friend  of  the 
infant  for  the  purpose  of  the  application  (Guy  v.  Guy,  '2  Beav.  4(50), 
institute  an  inquiry  as  to  whether  the  suit  is  for  the  benefit  of  the 
infant  ;  and  if  the  result  shews  that  the  proceedings  are  not  for  the 

-  of  the  infant,  the  suit  may  be  stayed  (Anderton  v.   Yate*,  5 
i    S.  I'l >•_'),  or  dismissed  with   costs,  to  be  paid  by  the  next 

friend  5    werkrop,  1  Beav.  583  ;  Gnhl*  v.  Kerr,  AV.  N.  1884, 

'    Elsom,   Thomas  v.  E!*<m».  \V.  N.  1877,  177. 

If  no  next  friend  is  named  a  motion  may  be  made  to  dismiss  the 
.action,  with  costs  to  be  paid  by  the  solicitor  (Fliyht  v.  Bollard,  4 

298  . 

A  compromise  cannot  be  forced  upon  infants  contrary  to  the 
opinion  of  their  legal  adviser  (Re  Birchall,  Wilson,  v.  Birchall,  44 

113;   It;  (Mi.   L>.  41). 

\A7hen  the  next  friend  dies  pending  the  action  a  new  next  friend 
may  be  appointed  on  an  ex  parte  motion  (Daly  v.  Daly,  9  L.  R.  Ir. 
383  ;  Dan.  Forms  34). 

The  next  friend  should  not  take  any  step  in  the  cause  in  the  name 
of  the  infant  after  he  attains  twenty-one,  for  the  infant  may  abandon 
the  suit  (Proton  v.  Weatherhead,  4  Ha.  122).  If  the  infant  adopts 
the  proceedings  after  he  becomes  of  age,  he  becomes  liable  for  all 
the  costs  of  the  suit. 

vt  friend  who   refuses  to  appeal  may  be  removed  (Depuy  v. 
ford,  \V.  N.  1880,  121). 

The  next  friend,  if  directed  to  pay  costs,  is  personally  liable  for 
ithem,  unless  the  Court  gives  direction  otherwise  (Caley  \.  Cali-y,  25 
W.  11.  528). 

97 

9.  Married  women  may  sue  or  defend  without  their 
husbands  and  without  next  friends,  in  all  cases  relat- 
ing to  their  separate  estate,  or  to  their  separate 
engagements,  contracts  or  torts  ;  and  also  in  suits  for 
alimony  ;  and  in  other  cases  by  the  leave  of  a  Court 
or  a  Judge,  on  giving  (in  such  other  cases)  such 
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Rule  97-  security  (if  any)  for  costs  as  the  Court  or  Judge  may 
require.  (Comp.  R.  Sup.  C,  1875,  Order  16,  R.  8  ;  R. 
S.  0.  c.  125,  "Married  Woman's  Property  Act.") 

(a)  In  cases  not  thus  provided  for,  married  women 
may  sue  as  plaintiffs  by  their  next  friends  in  manner 
practised  in  the  Court  of  Chancery  before  the  passing 
of  the  Act. 


Operation 

onlv^tilTl 
July,  1834. 

Practice 
of  1872 


Not  the  same  as  the  English  Rule  referred  to. 

Since  the  passing  of  "  The  Married  Women's  Property  Act,  1884," 
t  *^e  °Perati°n  °f  this  Rule  would  seem  to  continue  up  to  1st  July,. 
1884,  only.     After  that  date  it  will  be  practically  abrogated  by  sec. 
2  of  the  above  Act.     (See  notes  below  j. 

Prior  to  the  Married  Woman's  Act  of  1872,  a  married  woman 
could  not  sue  at  law  without  her  husband  being  joined  as  a  co- 
plaintiff  :  Lush's  Prac.  33  ('2nd  ed).  In  Equity  she  might  some- 
times be  sole  plaintiff,  but  was  required  to  sue  by  next  friend. 
It  had  long  been  a  settled  rule  of  the  Court  of  Chancery  that 
wherever  the  husband  and  wife  without  a  next  friend  sue  or  defend 
together,  or  where  the  husband  sues  as  next  friend  of  his  wife,  the 
suit  or  defence  is  regarded  as  that  of  the  husband  alone,  and  would 
not  prejudice  any  future  claim  by  the  wife  (  Wake  v.  Parker,  2  Keen 
59,  70  ;  Hiujlwa  v.  Emm,  1  S.  &  S.  185  ;  Mole  v.  Smith,  1  J.  &  W. 
665).  Where  the  suit  related  to  the  separate  property  of  a  wife,  she 
was  required  to  sue  by  next  friend,  otherwise  the  defendant  might 
demur  (Houldiny  v.  Poole,  1  Gr.  206  ;  Blackburn  v.  McKlnlay,  3 
Chy.  Ch.,  65  ;  Wake  v.  Parker,  supra).  This  Rule  applied  not 
only  where  a  bill  was  filed,  but  in  all  applications  made  exclusively 
on  the  wife's  behalf  (Re  Wauah,  15  Beav.  508  ;  Cooney  v.  Gin-in,  1 
Chy.  Ch.,  94);  and  this  practice  was  not  altered  by  the  Judicature 
Acts  in  England  (Roberts  v.  Evans,  1  Ch.  D.  830).  Where  the  wife 
sued  by  next  friend,  the  husband  was  still  often  required  to  be  a  party, 
and  he  was  usually  made  a  defendant  (  Wake-  v.  Parker,  supra  j 
Roberts  v.  Evans,  7  Ch.  D.  830  ;  see,  however,  Abouloff  v.  Op  pen- 
heimer,  47  L.  T.  702  ;  52  L.  J.,  Q.  B.  309)  ;  unless  he  had  no  adverse 
interest,  in  which  case  he  might  be  co-plaintiff  (Meddowcroft  v. 
Campbell,  13  Beav.,  184  ;  Beardmore  v.  Gregory,  2  H.  &  M  .,  491  ; 
Davis  v.  Prout,  7  Beav.,  288). 

So  where  a  suit  was  brought  against  a  married  woman  as  having 
separate  estate  it  was  necessary  to  join  her  husband  and  generally 
the  trustees  of  such  estate  as  defendants  (see  Atwood  v.  C/iic/iester, 
3  Q.  B.  D.  722  ;  Hancocks  v.  Lablache,  3  C.  P.  D.  197  ;  McFarlane 
v.  Murphy,  21  Gr.  81  ;  Collett  v.  Dickenson,  11  Ch.  D.  687  ;  Flower 
v.  Sutler,  15  Ch.  D.  665). 

A  change  was  introduced  in  1872,  by  the  Married  Woman's  Pro- 
perty Act>  35  vict.,  c.  16  (see  now  Rev.  Stat.,  c.  125,  sec.  20),  which 
is  as  follows  :  — 

Suits  by  and      "20.  A  married  woman  may  maintain  an  action  in  her  own  name 

against  mar-  £or  ^ne  recovery  of  any  wages,  earnings,  money  and  property,  by  this 

ien'  or  any  other  Act  declared  to  be  her  separate  property,  and  shall 

have  in  her  own  name  the  same  remedies,  against  all  persons  whom- 

soever for  the  protection  and  security  of  such   wages,   earnings, 
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. .  and  property,  and  of  any  chattels  or  other  her  separate  j^g  97. 
ry  for  her  own  use.  as  if  such  waives,  earnings,  money, 
Is  and  propertv  belonged  to  her  as,  an  unmarried  woman  ; 
iv  married  woman  may  be  sued  or  proceeded  against  sepa- 
t'roiH  her  husband  in  respect  of  any  of  her  separate  debts, 
.1  tracts  or  torts,  as  if  she  were  unmarried."  35  V. 

ins  to  have  been  established  in  Laivson  v.  Laid/aw,  3  Ont. 
App.  77,  that  the  personal  property  enjoyed  by  a  married  woman 
under  the  Married  Women's  Property  Acts  of  1859  and  187-  and 
-ate  enjoyed  by  her  under  the  Act  of  1872  is  her  "separate 
property"  within  the  meaning  of  sec.  20  of  R.  S.  0.,  c.  125,  so  as  to 
enable  her  to  sue  alone  in  respect  thereof. 

Since  that  Act,  in  those  cases  in  which  it  allows  a  married  woman 
to  be  sued  alone,  or  enables  her  to  sue  without  a  next  friend,  it  is 
not  necessary  to  make  her  husband  a  party,  unless  he  has  an  interest, 
and  is  made  a  party  in  respect  of  that  interest  (see  McFarlam  v. 

y,  21  Gr.  SO  ;  Boustcad  v.   Whitmore.,  22  Gr.  222;  Murdochs. 

'•<in,  25  Gr.  392)  ;  but  if  the  husband  be  joined  as  a  co-plain- 
tiff, the  wife  is  required  to  sue  by  next  friend,  otherwise  the  rule 
applies  that  the  suit  is  that  of  the  husband  (Re  Spencer  and  Mc- 
Donald, 19  Gr.  4(57  ;  Young  v.  Robertson,  3  Ont.  434). 

The  Act  of  1872  enabled  a  wife  to  sue  alone  and  without  a  next 
friend  in  relation  to  such  estate  only  as  by  that  or  any  other  Act  is 
•  d  to  be  her  "separate  property"  (Redman  v.  Browmcombe, 
*;  1'r.  II.  84  ;  Hooper  v.  Maitland,  1  Pr.  R.  50).    If  the  property  does 
not  answer  the  description  of  separate  property,  she  must  sue  by 
next   friend  (Pruyn  v.  Soby,  1   Pr.  R.  44).     The  Act  of  1872  is  the 
only  Act  which  gives  the  quality  of1  separate  estate  to  unsettled  pro- 
>f  a  married  woman  ;  and  whether  or  not  her  unsettled  real 
ty  acquired  that  quality  depends  upon  whether  the  marriage 
took  place  before  or  after  2nd  March,  1872.     (See  Rev..Stat.  cap. 
did  Godfrey  v.  Harrison,  8  Pr.  R.  272).    These  observa- 
tions do  not  apply  to  actions  relating  to  her  separate  engagements, 
contracts,  or  torts,  or  for  alimony,  for  which  the  present  Rule  makes 
additional  provision. 

In  suits  for  alimony  a  wife  could  always  formerly  sue  alone ;  and 
may  compromise  the  suit  and  deal  with  it  just  as  any  other  suitor 
can  (  Vardon  v.  Vardon,  19  C.  L.  J.  229). 

The  defendant  may  raise  the  question  of  want  of  next  friend  by  Aiimony 
i  to  stay  proceedings  till  a  next  friend  is  appointed  (McPher- 
.!/'•'  'abe,  1  Chy.  Oh.  250  ;  Pruyn  v.  Soby,  1  Pr.  R.  44  ;  Abou- 
nheimer,  47  L.  T.  702  ;  52  L.  J.,  Q.  B.  309)  ;  and  forni- 
>y  demurrer  (Jessop  v.  McLean,  15  Gr.  489  ;  Blackburn  v.  Me-  Objection 
'//,  3  Chy.  Ch.  65)  ;  but  a  demurrer  would  not  now  seem  to  be  Jj^^rieud 
a  proper  course  (see   Young  v.  Robertson,  2  Ont.  434  and  notes  to  how  takeu 
Kule  189). 

A  question  whether  a  next  friend  was  necessary  was  not  allowed 

to  be  taken  upon  a  motion  to  limit  the  time  or  appointment  of  a 

;•  xt  friend.    The  original  order  was  required  be  first  rescinded, 

("I instead  v.Rutherford,  1.  Pr.  R.  146  ;  see  Shelley  v.   Goriny,  8   Pr. 

:   HV,.x*r  v.  Leys,  20  C.  L.  J.  129). 

objection  was  one  that  formerly  might  be  waived  by  conduct, 
as  it  stands  on  the  same  footing  as  the  right  to  security  for  costs 
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97.  (Mallory  v.  Mallory,  1  Pr.  R.  446  ;  but  see  now  Mariano  v.  Mann,  14 
Ch.  D.  419,  where  it  was  held  that  since  the  Judicature  Acts  the 
Court  has  a  judicial  discretion  to  direct  security  for  costs  to  be  given 
at  any  time,  and  that  the  old  rule  as  to  waiver  by  step  taken  is 
abrogated  (see  also  note  to  Rule  429). 

If  the  next  friend  is  not  appointed  in  a  reasonable  time,  a  motion 
may  be  made  to  limit  the  time  therefor,  or,  in  default,  that  the  action 
be  dismissed  (McPherson  v.  McCabe,  supra).  The  time  limited  is 
the  same  as  upon  application  to  limit  the  time  for  furnishing 
security  for  costs,  as  to  which  see  Grant  v.  Winchester,  6  Pr.  R,  56. 

A  defendant  cannot  act  as  next  friend  of  a  married  woman 
plaintiff  (Payne  v.  Little,  13  Beav.  114  ;  Bennett  \.<Sprague,  4  C.  L. 
J.  N.  S.  45  ;  see  Lewis  v.  Nobbs,  8  Ch.  D.  591);  except  perhaps  a 
merely  formal  defendant  (Taylor  v.  Taylor,  16  L.  J.  N.  C.  66).  The 
next  friend  must  be  a  person  of  substance,  as  he  is  liable  for  the 
the  costs  (Hind  v.  Whitmore,  2  K.  &  J.  458  ;  Rann  v.  Lan-l,-** 
1  Chy.  Ch.  333;  Van  Winkle  v.  Chaplin,  2  Chy.  Ch.  98).  If 
not  solvent,  an  order  may  be  made  on  motion  of  defendants  to  stay 
proceedings  till  a  new  next  friend  be  appointed  or  security  for  costs 
given  (Stovel  v.  Coles,  3  Chy.  Cham.  421).  Where  such  an  order 
had  been  made  and,  not  being  complied  with,  the  action  was  dismissed 
with  costs,  a  second  action  by  another  next  friend  was  stayed  till 
the  costs  of  the  first  were  paid  (Re  Payne.  Randle  v.  Payne,  23  Ch. 
D.  288). 

A  next  friend  of  a  married  woman  plaintiff  must  be  authorized  to 
act  as  such,  otherwise  the  action  may  be  dismissed  on  the 
application  of  the  defendant.  Where  a  next  friend's  authority  was 
disputed  by  defendant,  and  not  deposed  to  by  the  next  friend,  the 
action  was  dismissed  with  costs,  payable  by  the  next  friend  (Schjott 
v.  Schjott,  19  Ch.  D.  94  ;  see  also  Cook  v.  Fryer,  4  Beav.  16).  A 
writ  issued  by  a  next  friend  without  employing  a  solicitor  was  set 
aside  with  all  the  proceedings  (Swann  v.  Swann,  43  L.  T.  530). 

The  next  friend  may  be  changed  by  the  married  woman  on  notice 
to  the  defendant  (Eastman  v.  Eastman,  2  Chy.  Ch.  183  ;  Harvey  v. 
Boomer,  3  Chy.  Ch.  11). 

Effect  of  The   present   Rule   follows   in   a   great  measure,  but  is  also  an 

present  Rule  extension  of  the  Act  of  1872.       In  alimony  suits  the  right  to  sue 

alone  as  formerly,  is  clear  (see  Vardon  v.   Vardon,  19  C.  L.  J.  229). 

The  Act  of  1872  rendered  a  wife  capable  of  being  sued  at  law,  as 
before  the  Act  she  could  be  in  equity,  separately  from  her  husband  in 
respect  of  her  separate  engagements,  contracts  or  torts  ;  but  it  was 
only  in  respect  of  her  separate  property  that  she  could  sue  alone.  Tht 
present  Rule  enables  her  to  sue  alone,  not  only  in  respect  of  he) 
separate  estate,  but  also  in  cases  relating  to  her  separate  engage 
meiits,  contracts  or  torts,  or  for  alimony;  and  by  leave  in  all  othei 
cases  in  which  heretofore  a  next  friend  was  necessary,  upon  givinj 
security  for  costs,  if  the  Court  thinks  fit. 

Under  the  corresponding  English  Rule  a  married  woman  in  receip 
of  a  separate  income  of  £1,150  was  not  required  to  give  security  fo 
costs  on  obtaining  leave  to  defend  separately  (Noelv.  Noel,  13  Ch 
D.  510).  So  a  married  woman  suing  alone  without  a  next  friend 
and  having  sufficient  separate  property  to  pay  costs  of  the  act'on 
was  not  required  to  give  security  (Brown  v.  North,  9  Q.  B.  D.  52) 

There  is  nothing  in  this  Rule  to  preclude  the  Court  from  exercisini 
the  power  to  give  leave  after  action  brought  (Kings  man  v. 
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I'..   IV  122.   whore    refusal    to   stay  an    action    was    considered    J^Q  97, 
;k-nt  to  leave  to  sue  without  next  friend). 

-Inly.  1884,  "The  Married  Women's  Property  Act,  1884,"  M.  W.  Actof 

:ito  operation,   and  the  capacity  of  a  married1884- 
woman  to  sue  and   Me  sued   will   be  governed  by  sec.  2  of  that  Act, 
and  thenceforward  a  married  woman  plaintiff  will  stand  in  the  same 
•i  so   far  as  s<  runty  for  costs  is  concerned  as  any  other  plain- 
' .-//    v.     Wilton,  S    P.     D.    18),   even  though  the  cause  of 
ma'y    have   arisen   prior  to  1st  July,    1884  (Si-rt-rmici-  \.    Cirll 
/;///,  48   L.    '\\    48.3  ;  James  v.  Hurruml,  31   W.  l\.  78(3  ; 
T.  300).' 

tion  2  of  the  Act  of  1884  is  as  follows  :— 
( 1 )  A  married  woman  shall,   in    accordance   with  the  pro-  Married 

-his  Act,  be  capable  of  acquiring,  holding,  and  disposing  ^'S^of1'6 
,1  or  otherwise,  of  any  real  or  personal  property  as  her  separate  holding  pro- 
rty.  in  the  same  manner  as  if  she  were  a,  fern?  #olc,  without  the  perty  as  a 
ution  of  any  trustee.  feme  sole- 

\  married  woman  shall  be  capable  of  entering  into  and  render- 
liable  in  respect  of  and  to  the  extent  of  her  separate  pro- 
n  any  contract,  and  of  suing  and  being  sued,  either  in  contract 
or  in  tort,  or  otherwise,  in  all  respects  as  if  she  was  a,  feme  sole,  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or  defendant, 
or  be  made  a  party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her  ;  and  any  damages  or  costs  recovered  by  her 
iii  any  such  action  or  proceeding  shall  be  her  separate  property;  and 
any  damages  or  costs  recovered  against  her  in  any  such  action  or 
liu^  shall  be  payable  out  of  her  separate  property,  and  not 
otherv 

(3)  Every  contract  entered  into   by  a  married  woman  shall  be 

I  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shewn. 

(4)  Every  contract  entered  into  by  a  married  woman  with  respect 
to   and   to   bind   her   separate   property,   shall   bind  not  only  the 

ite  property  which  she  is  possessed  of  or  entitled  to  at  the  date 
of  the  contract,  but  also  all  separate  property  which  she  may  there- 
acquire." 

This  section,  which  is  in  the  terms  of  the  English  Act  of  1882  (45 
&  4i)  V.  c.  75),  seems  to  apply  in  the  case  of  all  married  women, 
whether  married  before  or  after  1st  July,  1884,  in  all  actions 
instituted  after  that  date,  whether  in  respect  of  a  cause  of  action 

g  before  or  after  that  date  (James  v.  Barraud,  31  W.  II.  786); 

•i   under  Sec.  22  of  the   Out.  Act  the  right  to  sue  and  liability 

sued  under  the  Act  of  1872  is  preserved. 

I 1  of  the  Act  is  as  follows  : — 

"11.  1-lve.ry  woman,  whether  married  before  or  after  this  Act,  shall  Remedies  of 
have  in   her  own  name  against  all  persons  whomsoever,  including  married 
^island,  the  same  remedies  for  the  protection  and  security  of  protpl'tifm 
A  n  separate  property,  as  if  such  property  belonged  to  her  as  a  a'n'ct  security 
feme  sole,   but,   except  as  aforesaid,   no  husband   or  wife  shall  be  <>f  srpunite 
bled  to  sue  the  other  for  a  tort.     In  any  proceeding  under  this  property. 
n  it  shall  be  sufficient  to  allege  such  property  to  be  her  pro- 
:  and  in  any  proceeding  under  this  section  a  husband  or  wife 
shall  be  competent  to  give  evidence  against  each  other." 
If, 
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Rev.  Stat  c.  125,  sec.  20,  has  been  held  to  affect  procedure 
only,  and  not  to  render  a  married  woman  liable  in  respect  of  her 
contracts  except  in  the  same  way  as  she  was  formerly  liable  in 
equity,  that  is  to  say,  her  liability  depends  upon  the  possession  of 
separate  estate  ;  and  that  fact  must  therefore  be  alleged  (Darling  v. 
Rice,  \  Out.  App.  46  ;  Standard  Bank  v.  Boulton,  3  Ont.  App.  93; 
see  Field  v.  Me  Arthur,  25  C.  P.  167  ;  27  C.  P.  15.  See  also  per 
Brain  well,  L.  J.,  Atwood  v.  Chichester,  3  Q,  B.  D.  723  ;  and 
Durrani  v.  Ricketts,  3  Q.  B.  D.  177).  These  authorities  have 
been  followed  in  subsequent  cases,  though  not  without  expressions 
of  dissent  on  the  part  of  some  of  the  Judges  (see  Clarke  v.  Creighton, 
45  Q.  B.  514,  39  ;  Griffin  v.  Patterson,  45  U.  C.  Q.  B.,  536  ;  Hessin  v. 

Baine,  2  Ont.  302  ;  G v.  R ,  9  Pr.  R.  174  and  Anon.,  1  C. 

L.  T.  730).  See  also  Jones  v.  Elderton,  W.  JS\  1884,  39. 

The  Act  of  1884  may  not  substantially  differ  in  its  result,  but, 
according  to  the  cases  thus  far  decided  in  England  under  the  similar 
English  Act  of  1882,  a  material  change  is  made  in  the  procedure. 
The  plaintiff,  it  would  seem,  need  not  aver  the  possession  of  separate 
estate  as  the  foundation  of  her  right  to  sue.  The  married  woman 
may  be  sued  "as  if  she  was  a  feme  sole,"  and  unless  she  by  pleading 
raises  the  question  of  separate  estate  or  of  its  being  bound,  judgment 
may  be  "recovered  against  her."  Nevertheless,  since  "  any  damages 
or  costs  recovered  against  her,"  are  to  be  "payable  out  of  her 
separate  property  and  not  otherwise,"  execution  can  only  issue 
against,  and  therefore  only  in  the  event  of  her  possessing,  such 
separate  property  (see  Gunston  v.  Maynard,  75  L.  T.  Jour.  102  ;  and 
Perks  v.  Mylrea,  \V.  N.  1884,  64,  in  wrhich  the  apparently  conflict- 
ing decision  in  Moore  v.  Mulligan,  W.  N.  1884,  34  is  explained). 
There  are  in  England  however,  cases  which  do  not  seem  consistent 
with  this  view  (see  Jones  v.  Elderton,  W.  X.  1884,  39;  Gloucestershire 
Banking  Co.  v.  Phillips,  W.  N.  1884,  72,  76  ;  76  L.  T.  Jour.  374  ;  28- 
Sol.  Jour.  358) ;  and  it  is  to  be  observed  that  in  Gunston  v.  Maynard, 
sap.,  it  was  shewn  that  the  defendant  had  separate  estate. 

Where  a  wife  has  a  separate  business  she  may  however  under  the 
Act  of  1872  be  sued  on  contracts  respecting  it,  without  regard  to 
the  possession  of  separate  estate,  (Berry  v.  Zeiss,  32  C.  P.  231). 

Prior  to  the  Act  of  1882,  in  England  the  Form  of  order  against  a 
married  woman  was  for  an  inquiry  as  to  the  separate  estate  which 
she  had  at  the  time  of  the  contract,  and  still  has,  with  a  declaration 
that  the  claim  in  question  may  be  recovered  out  of  it  (see  Picard 
v.  Nine,  L.  R.  5  Ghy.  274,  McQueen  v.  Turner,  30  W.  R.  80 ;  30  VV. 
R.  428;  Davis  v.  Bellenden,  46  L.  T.  797  ;  Robinson  v.  Pickering,  50 
L.  J.  Chy.  527 ;  Gallagher  v,  Nugent,  8  L.  R.  Ir.  353  ;  Darrant  v. 
Ricketts,  8  Q.  B.  D.  177  ;  King  v.  Lucas,  23  Oh.  D.  712),  and  a 
receiver  of  it  might  be  appointed  by  the  same  order  (Re  Peace,  v. 
Waller,  31  W.  R.  899).  A  charge  by  a  married  woman  upon  her 
separate  estate  was  held  sufficient  evidence  of  separate  estate  to 
entitle  plaintiff  to  an  inquiry  (London  Discount  Alliance  Co.  v.  Ktrr, 
1  Cab.  &  El.  5). 

In  Ontario  under  the  present  law  the  judgment  is  similar  (Lawson 
v.  Laidlaw,  3  Ont.  App.  91,  92 ;  Wallace  v.  Hutchinson,  3  Ont.  398)  ; 
but  in  the  case  of  a  contract  entered  into  after  1st  July,  1884,  both 
separate  property  at  the  date  of  the  contract  and  all  separate  pro- 
perty thereafter  acquired  will  be  bound  (47  Viet.  c.  19,  s.  2  siqira). 
Probably  separate  estate  subject  to  a  restraint  on  anticpation  will 
not  be  bound  any  more  than  it  was  formerly.  (See  Pike  v.  Fitzgibbbon, 
17  Ch.  D.  454  ;  timiih  v.  Lucas,  18  Ch.  D.  531  ;  Gloucestershire 
Banking  Co.  v.  Phillipps,  sup.  ,  Gunston  v.  Maynard,  sup.) 
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property   li;il>le  may  be   reached  in   execution  in    the  usual  j^g  97  gg 

••  /•.    .'>   C.    L  T.  .'>">  ;    L«ir#on  v.  Laitl/atc,  *ttn. ;  i.-v 
vfcsv.  J/////va,  W.X.  1884,  64). 

-  in  this  Province  against  a  married  woman  for  a.  tort  com-  Actions  of 
1  by  her.  it  has  been  held  that  since  the  Act  of  187*2  the  bus-  tnrt- 

:>  not  a  proper  party,  but  the  wife   must   be   sued  alone,  and 

that  her  liability  is  not  dependent  upon  her  possession  of  separate 

Rogers,  31  C.P.  195  ;    and  Barker  v.  Weslover,  .sup. 

-  to  be  in  accordance  with  the    opinions   expressed  by 
.  J.  in  Stone   v.    Kn«pi>,    29  C.    P.    609,   Spragge,  C.,-in 

••'an*  v.  Murpliy,  and  Wilson,  J.  in  Wagner  v.  Jefferson,  37  Q. 
3  ;  and  seems  also  to  be  the  effect  of  the  Act  of  1884 
v.  Mylrea,  supra). 

In  actions  by  a  married  woman  for  a  tort  suffered  by  her  uncon- 
\vith  her  separate  estate,  her  husband  was  even  after  the  Act 
7_'  required  to  be  a  party  plaintiff  (see  Amer  v.  Rogers,  31  C. 
I),  but  under  the  present  Rule  and  the  Act  of  1884  it  would 
that  the  wife  may  sue  alone. 
generally  on  the  present  law  in  Ontario,  3  C.  L.  T.  63. 
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10.  Where  there  are  numerous  parties  having  the  where 
same  interest  in    one    action,  one    or    more    of  such 
parties  may  sue  or  be  sued,  or  may  be  authorized  by 
the  Court  to  defend,  in  such  action,  on   behalf  of,  or 
for  the  benefit  of  all  parties  so  interested.     (R.  Sup. 

C,  1875,  Order  16,  R  9  ;   G.  0.  Chy.,  Nos.  58-61.) 

This  is  the  same  as  the  English  Rule  referred  to,  and  corresponds 
witli  what  had  long  been  the  practice  of  the  Court  of  Chancery  (see 
V.    pp.    207,  et   «e«2->    108S>    etl-   5;   Thomson   v.    Victoria 
'".,  29  Gr.  56). 

A  plaintiff  suing  under  this  Rule  must  indorse  his  writ  accord- 

-see  Rule  13,  and  HIJIK-S  v.  Fisher,  4  Out.  78). 

In  I)v  Hart  v.  Stevenson,  1  Q.  B.  I).  313,  it  was  held  that  one  part- 

•  «>f  a  ship  might  sue  under  this  Rule  on  behalf  of  himself  and 

•••wners  for  freight.     So  also  one  underwriter  on  behalf  of  all 

•//  v.    Me  Andrew,   W.   N.  1875,  259;    1  Charl.  Ch.  Ca.  58)  ; 

a  number  of  co-owners  of  a  patent  (S/tcehan  v.  G.  E,  Ry.,  16 

:  or  bondholders  (Eraser  v.  Cooper,  Hall  <fc  Co.,  21  Ch. 

D.  71>i  ;    or   policy  holders  in  an  Ins.    Co.   (Thomson    v.    Victoria 

•I  Co.,  29  Gr.  56).     See  also  Bergman  v.  McMillan,  W.  N., 

Rule  was     acted  on  in  a  case  where  certain  charitable  be- 

in  a  will,  if  held  invalid  would  go  the  next  of  kin,  and  four 

next   of   kin   besides   the    widow   of   the  testator   and  the 

•  <-n.  as  representing  the   charities   had    been  served,  and   it 

d  that  there  were  a  large  number  of  next  of  kin,  many  of 

\vere  unknown,  and  service  upon  others  would  be  difficult  and 

ive.     An  order  was  made  declaring  that  the  next  of  kin  were 

•utficiently   represented   by    those    before    the    Court    (Gillies    v 

wwhie,  18  C.  L.  J.  179). 

In  suits  by  one  on  behalf  of  all  others  of  a  particular  class  the 
>ther  members  of  the  class,  if  fairly  represented,  are  bound  by  the 
judgment  (Commissioners  of  Sewers  v.  Gellatly,  3  Ch.  D.  610  ;  Leath- 
ley  v.  McAndrew,  \V.  N.  1876,  38;  2  Charl.  Ch.  Ca.  24;  Hurt. 
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EulesQS,  99  v-  British  Nation  Life  Ass.  Assoc.,  4  DeG.  &  J.  158,  174;  Barker 
v.  Walters,  8  Beav.  97).  Where  one  of  the  class  objects  to  the 
proceedings,  he  may,  on  applying,  be  made  a  party  defendant 
(Wilson  v.  Church,  9  Ch.  D.  552  ;  Fraser  v.  Cooper,  21  Ch.  D.  718). 
That  is  the  proper  course  if  he  is  really  not  represented  by  the  plaintiff. 
He  cannot  otherwise  appeal  from  an  order  obtained  by  the  plaintiff 
(  Watson  v.  Cave,  17  Ch.  D.  19),  unless  perhaps  in  a 'case  where  a 
person  has  already  been  made  a  defendant  in  the  same  interest  as 
the  applicant,  and  appointed  under  this  llule  to  represent  that 
interest  (see  Fraser  v.  Cooper,  <6c.,  21  Ch.  D.  718). 

A  person  fairly  represented  will  not  be  allowed  to  attend  the  pro- 
ceedings unless  he  may  be  joined  as  a  party  (Conybeare  v.  Lewis.  48 
L.  T.526). 

99 

f er  3ed  to  IX-  In  any  case  in  which  the  right  of  an  heir-at-law 
represent  a  or  of  the  next  of  kin,  or  of  a  class  shall  depend  upon 
the  construction  which  the  Court  may  put  upon  an 
instrument,  and  it  shall  not  be  known  or  shall  be 
difficult  to  ascertain  who  is  or  are  such  heir-at-law  or 
next  of  kin  or  class,  and  the  Court  shall  consider  that 
in  order  to  save  expense,  or  for  some  other  reason,  it 
will  be  convenient  to  have  the  question  or  questions 
of  construction  determined  before  such  heir-at-law, 
next  of  kin  or  class,  shall  have  been  ascertained  by 
means  of  inquiry  or  otherwise,  the  Court  may  appoint 
some  one  or  more  person  or  persons  to  represent  such 
heir-at-law,  next  of  kin  or  class,  and  the  judgment  of 
the  Court  in  the  presence  of  such  person  or  persons 
shall  be  binding  upon  the  party  or  parties  or  class  so 
represented.  (R.  Sup.  C,  June,  1876,  R.  7). 

Same  as  the  English  Rule. 

Where  upon  the  construction  of  a  will,  questions  had  arisen  as  to 
Tvhat  classes  of  representatives  of  the  testator  were  entitled,  and 
great  difficulty  was  foreseen  in  attempting  to  find  the  heir,  who  in 
the  result  might  be  held  not  entitled,  an  order  was  made  under  this 
Rule  appointing  persons  to  represent  the  various  classes  of  persons, 
some  or  one  of  which  might  be  held  to  be  entitled,  before  the  ques- 
tions of  construction  came  on  to  be  decided  (Re  Peppitt's  Estate, 
Chester  v,  Phillips,  4  Ch.  D.  230). 

In  Re  Reef,  Rees  v.  George,  49  L.  J.,  Chy.  568,  persons  who  had 
not  been  parties,  but  had  been  served  with  notice  of  decree,  w<  're- 
directed to  be  served  with  notice  of  hearing  on  further  consideration, 
where  an  order  was  asked  for  against  them  personally. 

In  Re  Cooper,  Cooper  v.  Vesey,  20  Ch.  D.  611,  one  of  four  trustees 
under  a  will  was  a  beneficiary  and  son  of  the  testator  and  bore  the 
same  name.  He  personating  the  testator  mortgaged  the  trust  estate, 
and  employed  the  mortgage  money  for  his  own  use.  After  his  deatl 
the  remaining  trustees  brought  an  action  against  the  mortgagees  an< 
beneficiaries  to  have  the  mortgage  declared  void.  It  was  held  thai 
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the  plaintiffs  represented  the  beneficiaries  and  that  the  latter  were      Eulea 
•perly  made  parties,  and  an  order  directing  the  mortgagees  to     99^  IQQ 
pay  their  costs  was  therefore  reversed  on  appeal. 

In  /A   I'rlmjk,  17  Ch.  D.  821,  an  action  by  legatees  for  construc- 
tion ot  a  will,  the  defendants  the  executors,  two  of  the  next  of  kin, 
.t  the  hearing  authorized  to  represent  the  absent  next  of  kin. 
In  Cook  v.  Ffarn,   27  W.   R.   212,  representation  of  an  unascer- 
I   class,  viz.,  the  next  of  kin  of  the  plaintiff,  was  dispensed 
with 

also   Lovesi/  v.  Smith,   15  Ch.  D.  655  ;  Hobbs  v.  Reid,  W.  N. 
5  :  and  Beak  v.  Huston,  W.  IS.  1878,  179. 

1OO 

12.  An\'  two  or  more  persons  claiming,  or  being  Partners, 
liable,  as  co-partners,  may  sue  or  be  sued  in  the  name 
of  their  respective  firms,  if  any  ;  and  any  party  to  an 
action  may  in  such  case  apply  by  summons  or  on 
notice  as  the  case  may  require  to  a  Judge  for  a  state- 
ment of  the  names  of  the  persons  who  are  co-partners 
in  any  such  firm,  to  be  furnished  in  such  manner,  and 
verified  on  oath  or  otherwise,  as  the  Judge  may  direct, 
<k.  Sup.  C,  1875,  Order  16,  R.  10,  Rule  501). 

Identical  with  the  English  Rule. 

The   Rule   originally  did  not   contain  the  words  in  italics,  but  by 

1th  Rule  it  is  provided  that   "every  application  at  Chambers 

in  Toronto,  authorized  by  these  rules  and  not  made  ex  parte,  shall 

i<le  in  a  summary  way,  on  notice,  instead  of  by  summons." 

The    Ilule  was   therefore  amended   by  Rule    501,   by  inserting   the 

•'or  on  notice  as  the  case  may  require "  to  make  it  clear  that 

applications  under  this  Rule  are  to  be  made  in  the  usual  way. 

>nn  of  notice  of  motion  under  this  Rule  is  given  in  App.  B. 
11. 

The  order  for  the  statement  cannot  be  enforced  by  attachment 

und.-r  Rule  238  (Pike  v.  Kwne,  24  W.  R.  322). 

The  question  has  been   discussed  whether   this    Rule   applies  to 

QS  only  who  are,  at  the  time  of  the  commencement  of  the  action, 

partners  in  an  existing  firm,  or  also  to  persons  who  were  partners  at 

the  time  the  debt  was  contracted,  but  who  have  ceased  to  be  so  at 

the  time  of  bringing  the  action,  either  by  the  firm  having  dissolved, 

or  new  partners  having  come  in  and  former  partners  retired.     In 

Hln'in,  12  Ch.  D.  533,  James.  L.  J  ,  pointed  out  the  difficulty, 

and  he  and  Brett,  L.  J.  expressed  doubt  whether  in  a  case  where  A. 

B.  &  C.  were  partners  at  the  time  of  bringing  the  action  and  E.  F. 

&  G.  at  the  time  of  the  contract,  the  same  firm  name  being  used  by 

the  firm  could  be  sued.     In  ex  p.  Yoitn;/,  19  Ch.  D.  124  Lord 

ne,  without  absolutely  expressing  an  opinion,  seemed  inclined 

:ee  with  the  views  of  Brett,  L.  J.,  who  thought  that  the  Rule 

authori/ed  the  suing,  in  the  name  of  their  firm,  the  members  of  a 

rship  dissolved  before  the  issue  of  the  writ,  in  respect  of  a 

of   action    which   arose    during   the   existence   of   the   firm. 

M.    L.   J.,   thought   the    Rule   applied   only  to   a   partnership 

existing  at  the  time  when  the  writ  issued.      The  point  was  not  in 

that  case  decided,  as  the  majority  of  the  Court  held  that  the  judgment 

was  not  at  any  rate  binding  on  a  member  of  the  dissolved  firm  who 
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had  not  been  served  with  the  writ  as  a  partner  nor  had  admitted  on 
the  pleadings  that  he  was,  nor  had  been  adjudged  to  be  a  partner. 
(See  Rule  346.)  Subsequently,  in  Davis  v.  Morris,  10  Q.  B.  I).  436, 
the  question  again  arose,  and  it  was  expressly  held  by  Watkin 
Williams,  J.,  that  under  this  Rule  the  right  to  sue  partners  in  the  name 
of  their  firm  is  not  limited  to  the  case  of  partners  carrying  on 
business  at  the  date  of  the  writ ;  and  also  that  it  is  a  question  of  fact 
whether  the  plaintiff  intended  to  sue  under  the  firm  name  former 
partners  as  well  as  those  who  were  members  of  the  firm  at  the 
commencement  of  the  action. 

A  judgment  obtained  against  some  partners  is  a  bar  to  an  action 
for  the  debt  against  others  not  sued  (Kendall  v.  Hamilton,  4  App. 
Ca.  504). 

In  Eacott  v.  Gray,  39  L.  T.  121,  it  was  held  that  a  cost  book 
mining  company,  though  unincorporated,  might  be  sued  by  its 
partnership  name. 

13.  Any  person  carrying  on  business  in  the.  name 
of  a  firm,  apparently  consisting  of  more  than  one 
person,  may  be  sued  in  the  name  of  such  firm.  (R. 
Sup.  C.June,  1876,  R.  8\ 

Same  as  English  Rule. 


14.  Subject  to  the  Act  and  these  Rules,  the  pro- 
visions as  to  parties,  contained  in  Orders  58,  59,  60 


102 

Rules  of 
Court  of 

to  parties,  and  6 1  of  the  General  Orders  of  the  Court  of  Chancery, 
shall  be  in  force  as  to  actions  in  the  High  Court  of 
Justice.  (Comp.  R.  Sup.  C.,  1875,  Order  16,  R.  n  ; 
Imp.  Act,  15  and  16  Viet.,  c.  86,  s.  42  ;  G.  O.  Chy., 
No.  68.) 

The  English  Rule  is  the  same,  except  that,  instead  of  referring  to 
Chancery  Orders,  it  refers  to  the  English  enactments  which  corres- 
pond with  the  Chancery  Orders  of  this  Province  mentioned  in  the 
above  Rule. 

The  following  are  the  Chancery  Orders  referred  to  : — 

Ch.  Ord.  58.  "58.  It  shall  not  be  competent  to  a  defendant  to  take  an  objection 
for  want  of  parties  in  any  case  to  which  the  seven  Rules  next  here- 
inafter set  forth  apply  (3rd  June,  1853  ;  Order  6,  R.  2). 

Buk  1. — A  residuary  legatee,  or  next  of  kin,  may  have  a  decree 
for  the  administration  of  the  personal  estate  of  a  deceased  person, 
without  serving  the  remaining  residuary  legatees  or  next  of  kin. 

Rule  2.  —  A  legatee  interested  in  a  legacy  charged  upon  real  estate  ; 
or  a  person  interested  in  the  proceeds  of  real  estate  directed  to  be 
sold,  may  have  a  decree  for  the  administration  of  the  estate  of  a 
deceased  person,  without  serving  any  other  legatee  or  person  inter- 
ested in  the  proceeds  of  the  estate. 

In  Wolfafston  v.  Wollaston,  1  Ch.  D.  58,  the  legatee  of  an  annuity 
charged  upon  residue,  was  held  entitled  to  have  judgment  for  ad- 
ministration of  the  estate. 

ftufe  3. — A  residuary  devisee  or  heir,  may  have  the  like  de. 
without  serving  any  co-residuary  devisee  or  co-heir. 
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RK'  of   several    cr.it  nii  i/ue  trn*f,  under   a  deed  or    in-   Ru}e  ^02. 

strument,  may  have  a  decree  for  the  execution  of  the  trusts  of  the 

•  r  instrument,  without  serving  any  other  of  such  tv.s/^/x  >/!/>• 

Rul?  5. — In  all  cases  of  suits  for  the  protection  of  property  pend- 
•. nation,  and  in  all  cases  in  the  nature  of  im«tv,  one  person 
•:iove  on  behalf  of  himself,  and  of  all  persons  having  the  same 
inter 

Rule  6. — An  executor,  administrator,  or  trustee,  may  obtain  a 
decree  against  any  one  legatee,  next  of  kin,  or  cc.it n't  que  tru.it,  for 
the  administration  of  the  estate,  or  the  execution  of  the  trusts. 

Rule  7. — An  assignee  of  a  chose  in  action  may  institute  a  suit  in 
ct  thereof  without  making  the  assignor  a  party  thereto. 

"59.  In  all  the  above  cases  the  Court,  if  it  sees  fit,  may  require  Ch.  Ord.  59. 
any  other  person  to  be  made  a  party  to  the  suit,  and  may,  if  it  sees 
e  the  conduct  of  the  suit  to  such  person  as  it  deems  proper  ; 
and  may  make  such  order  in  any  particular  case  as  it  deems  just  for 
placing  the  defendant  on  the  record  on  the  same  footing  in  regard  to 
costs  as  other  parties  having  a  common  interest  with  him  in  the 
matter  in  question." 

Where  proceedings  are  necessary  against  persons  who  have  had 
dealings  with  the  testator  whose  estate  is  being  administered,  the 
executor  has  a  right  to  the  conduct  of  the  cause  unless  misconduct 
has  been  proved  (Longbourne  v.  Fiaher,  40  L.  T.  124). 

Conduct  of  a  sale  was  given  to  the  party  most  interested  in  getting 
a  good  price  in  Woolley  v.  Colman.  30  W.  R.  769. 

Where  the  conduct  of  an  administration  action  is  given  to  a  credi- 
tor he  is  entitled  to  costs  as  between    solicitor  and  client    (Re  Rlch- 
,  Rich  r  inf. ion  v.  Richardson,  43  L.  T.  279). 

As  a  general  rule  where  two  actions  for  administration  have  been 
commenced  the  conduct  will  be  given  to  the  plaintiff  in  the  h'rst  even 
tin  >ugh  a  decree  may  have  been  first  obtained  in  the  second.  This  Rule 
is  not  however  inflexible.  There  may  be  special  circumstances  which 

•  urt  will  take  into  account  such  as  the  object  of  the  first  plain- 
titf  in  commencing  his  action,  the   amount  of  his  interest  and  the 
nature   of    his   claim   (R?    /v'v/v.    MI- I  fur    v.  Swire,  21   Ch.  D.   647  ; 

////  v.   Townsend,  23  Ch.  D.  100  ;  Re  ATcRac,  Forstc.r' v .  Davit, 

also  Pen-in  v.  Prrrin,  3  Chy.  Ch.  452  and  Re 

>n,  8  Pr.  R.  330,  and  notes  to  Chy.  Gen.   Order,  470,  p.  143 

Where  the  conduct  of  the  cause  was  refused  to  a  party,  and  he 
appealed,  it  was  held  that  all  parties  were  interested  and  should  be 
id  with  notice  |.sV,,/,r,,//  v.  (JnUfani,  71  L.  T.  Jour.  264). 

M60.    In  all  the  above  cases,  the  persons  who,  according  to  the  ch.  Onl.  60. 

practice  of  the  Court,  would  be  necessary  parties  to  the  suit,  are  to 

ved  with  an  office  copy  of  the  decree  (unless  the  Court  dis- 

with  such  service)    indorsed  with    the    notice  set  forth   in 

Schedule  A  hereunder  written,  and  after  such  service,  they  shall-  be 

bound  by  the  proceedings  in    the    same   manner  as  if  they  had  been 

.lly  made  parties  to  the  suit  ;  and  upon  service  of  notice  upon 

.  lintitl,  they  may  attend   the   proceedings   under   the   decree. 

Any  party  so  served  may  apply  to  the   Court  to  add  to,  vary  or  set 

•lie  decree,  within  fourteen  days  from  the  date  of  such  service. 

following  is  the  notice  referred  to  : 

notice,  that  from  the  time  of  the  service  hereof,  you  (or, 
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Rules  a><?  the  case  may  be,  the  infant,  or  person  of  unsound  mind)  will  be 
102,  103-  bound  by  the  proceedings  in  this  cause  in  the  same  manner  as  if  you 
(or,  the  said  infant,  or  person  of  unsound  mind)  had  been  originally 
made  a  party  to  the  suit  :  and  that  you  (or,  the  said  infant,  or  per- 
son of  unsound  mind)  may,  upon  service  of  notice  upon  the  plaintiff, 
attend  the  proceedings  under  the  within  decree  ;  and  that  you  (or, 
the  said  infant,  or  person  of  unsound  mind)  may,  within  fourteen 
days  after  the  service  hereof,  apply  to  the  Court  to  add  to,  vary,  or 
set  aside  the  said  decree. 

A.    B.,  of  the  City  of  Toronto,  in  the  Count//  of   York, 
Plaintiff's  Solicitor. 

Ch.  Ord.  61.  "61.  In  all  suits  concerning  real  or  personal  estate  which  is  vested 
in  trustees  under  a  will,  settlement,  or  otherwise,  the  trustees  shall 
represent  the  persons  beneficially  interested  under  the  trust,  in  the 
same  manner  and  to  the  same  extent  as  executors  or  administrators, 
in  suits  concerning  personal  estate,  represent  the  persons  beneficially 
interested  in  such  personal  estate  ;  and  in  such  case  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested  under  the 
trusts  parties  to  the  suit  ;  but,  on  the  hearing,  the  Court,  if  it 
thinks  fit,  may  order  such  persons,  or  any  of  them,  to  be  made 
parties." 

See  also  Rule  95. 

1O3 

Misjoinder.  1 5-  No  action  shall  be  defeated  by  reason  of  the 
misjoinder  of  parties,  and  the  Court  may  in  every 
action  deal  with  the  matter  in  controversy  so  far  as 
regards  the  rights  and  interests  of  the  parties  actually 
before  it.  (See.  R.  Sup.  C,  1875,  Order  16,  R.  13  ;  G. 
O.  Chy.  No.  53.) 

Taken  from  the  English  Rule. 

This  is  an  extension  of  the  Chancery  G-.  0.  53,  which  provides 
that  no  suit  shall  be  dismissed  by  reason  of  the  misjoinder  of  persons 
as  plaintiffs. 

The  Cpurt  of  Chancery  formerly  under  G.  O.  65,  exercised  a 
similar  power  of  dealing  with  the  questions  raised  in  a  suit  wherever 
justice  could  be  done  to  all  parties  notwithstanding  misjoinder  or 
nonjoinder  (see  Lambert  v.  Hutchinson,  1  Beav.  277,  286).  Where 
necessary  the  decree  expressly  saved  the  rights  of  absent  parties. 

From  the  provisions  for  adding  parties  contained  in  the  sub-clause 
of  this  Rule,  it  would  appear  that  "misjoinder"  includes  "non- 
joinder. " 

Misjoinder,  though  it  cannot  defeat  an  action,  may  affect  the  costs 
(Roberts  v.  Evans,  1  Ch.  D.  830). 

Misjoinder  and  non-joinder  of  parties  are  not  since  the  Jud.  Act 
grounds  of  demurrer.  (See  Blake  &  Co.  v.  Moore,  8  L.  R.  Ir.  95  ; 
Werderman  v.  Societe  Generate,  &c.,  19  Ch.  D.  246  ;  Hunter  v.  Young, 
4  Ex.  D.  256  in  notes  to  Rule  189  ;  Young  v.  Robertson,  2  Ont.  434  ; 
Scane  v.  Duclcett,  3  Ont.  370). 

Striking  out      The  defendant's  course  is  to  apply  under  the  present  Rule  to  add 

and  adding    or  strike  out  parties  or  require  the  plaintiff  to  do  so  ;  and  the  defend- 

parties.         an^  snould  raise  any  objection  of  this  kind  that  he  may  have,  at  the 

earliest  possible  moment,  (Sheehan  v.  Great  Eastern  Ry.  Co.,  16  Ch. 

D.  59,  where  the  objection  was  not  allowed  though  taken  by  the  de- 
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l\.    YV<;//.    \V.    N.    1SSO.   1JI;    /!,•!„•)•/*    V.    Er,n,.<,     Rule  103. 

. .   I)n.'k'-tt,  3  ( >nt,  37i»i.    Where  the  defendant's 

.;ion    is  that  additional  parties  are  necessary  to   enable   the 

i  at  all,  it  would  seem  however  that  it  is  sufficient 

m  to  take  the  objection  by  his  defence,  leaving  the  plaintiff  to 

I  I  partie-  if  so  advised    isee    A V"  •/'•>•    Explosives   Co.    v. 

\V.   i;.  653;   42  L.  T.   754;  4<>   L.   J.   Ch.   726;  Lydall 

5  Ch.  D.  7sc>. 

uiurrer  will  still  l»e  proper  where  the  plaintiffs  are  not  persons 
entitle*!  to  bring  the  action,  so  that  the  objection  is  one  of  substance, 
;  merely  that  other  parties  should  be  also  joined  (McClenaghan 
•i,  4  (>nt.  329). 

1O3« 

)  The  Court  or  Judge  mav,  at  any  stage  of  the  striking  out 

.   .  J  . .  (  p       ,  .  f  and  adding 

proceedings,  either  upon  or  without  the  application  of  parties, 
either  party,  and  on  such  terms  as  may  appear  to 
the  Court  or  a  Judge  to  be  just,  order  that  the  name 
of  any  part}*,  whether  as  plaintiff  or  as  defendant, 
improperly  joined,  .be  struck  out,  and  that  the  name 
of  any  party,  (?)  whether  plaintiff  or  defendant,  who 
ought  to  have  been  joined,  or  whose  presence  before 
the  Court  maybe  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  action,  be 
added. 

as  the  English  Rule. 

I.e.   person  (Lon<j  v.  Crosslfi/,  13  Ch.  D.  391.) 

-   clause  provides  a  cure  for  mis  joinder   and  nonjoinder,  by 

striking  out  or  adding  parties.      Applications  under  it  may  be  made 

iier  party,  or  the  Court  may  act  niero  motu.     The  power  given 

extensive,  and  may  be  exercised  at  any  stage  of  the  proceed- 

trial  on  motion,  and  at  the  trial  (Kino  v.  Rudkin,  6  Ch. 

1    in  a  summary  way  (Kule  104).     An  order  was  made  after 

•:-y  of  a  statement  of  claim  (Anon.  2  Charl.  Ch.  Ca.  25)  ;  but 

:  as  being  asked  for  at  an  unreasonably  late  stage  where 

ise  had  come  on  for  trial  and  had  been  adjourned  (  William*  v. 

A'.  X..  Is7.~>.  L'H7  ;    1    Charl.  Ch.  Ca.  60).       It  cannot  be 

after  final  judgment  (Attorney-General  v .  Corporation  of  Bir- 

tm,  1")  <  'h.  D.  42:-5).      In  that  case  new  parties  had  succeeded 

rights  and  liabilities  of  the  defendants,'  and  it  was  held  on 

i.  that  the  pleadings  could  not  be  amended  to  intr'niuce  these 

<  after  final  judgment,  and  that  when  it  becomes  necessary  to 

•e  such  a  judgment  against  persons  who  had  acquired  a  title 

it  was    made,  an   action    must   be    brought  for   that   purpose. 

judgment  is  not  drawn  up,  however,  and  can  therefore 

••died,  tin-  plaintiff  may  be  allowed  to  amend  and  add  parties 

tUh  v.  Vutrl,,','.  W.  X..  1884,  379;  32  W.  R.  378). 

Application  to  add  as  a  defendant  a  person  who  ought  to  be  but 

has  not  been  joined,  r.u^ht  to  be  granted  or  refused  upon  the  same 

principles  on  which  a  plea  in  abatement  for  the  non-joinder  of  such 

n  would  have  succeeded   or  failed   ( Lord  Cairns  in   K<n<lullv. 

//•i, n',!'',,,,  4  App.  Ca.  516). 
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Eule  103        Striking  out  parties.  — Under  the  former  practice,  if  a  party  was 

•Striking  out  improperly  joined,  the  defendant  might  demur  if  the  impropriety 

.parties.          appeared  on  the  face  of  the  proceedings  ;  otherwise  it  was  necessary 

to  defend  and  proceed  to  a  hearing  of  the  cause.     The  present  Rule 

enables  the  Court  to  strike  out  a  party  improperly  joined,  before 

expense  is  incurred. 

If  a  defendant  is  improperly  joined,  he  should  apply  to  have  his 
name  struck  out,  at  the  earliest  possible  moment ;  but  a  defendant 
was  struck  out  on  his  own  application,  though  he  had  delivered  a 
statement  of  defence  upon  which  issue  had  been  joined,  and  delay 
only  influenced  the  decision  as  to  the  costs  (  Valkinc.v  v.  Birmingham 
and  Midland  Land,  &c.,  Corporation,  2  Ch.  D.  369). 

Where  defendants  did  not  move  under  this  Rule  to  be  struck  out, 
but  took  part  in  the  defence,  they  were  held  jointly  liable  with  other 
defendants  to  the  costs  of  the  action  (Twinbarrow  v.  Braid,  W.  N., 
1878,  169). 

The  Court  will  not  virtually  try  the  cause,  however,  on  such  an 
application.  Where,  therefore,  a  plaintiff,  a  builder,  sued  for  work 
and  labor  done,  and  made  two  persons  defendants  who  occupied  the 
position  of  lessee  and  lessor,  alleging  that  there  was  a  doubt  which 
was  liable  to  him,  Lush,  J.,  on  the  application  of  the  lessor,  refused 
to  strike  him  out  on  his  statement  that  the  lessee  was  liable  to  do 
all  repairs  (Anon.  W.  NT.,  1875,  203;  1  Charl.  Ch.  Ca.  59).  Under 
an  order  striking  out  a  defendant  and  giving  the  plaintiff  leave  to 
amend,  he  may  not  amend  by  striking  out  another  defendant,  even 
though  that  defendant's  interest  was  determined  (  Wyrner  v.  Dodds, 
11  Ch.  D.  436;  Elwonv.  Vau<jhan,Vf.  N.,  1879,  69).  A  defendant 
sought  to  be  struck  out  is  entitled  to  notice,  that  he  may  be  heard 
as  to  the  question  of  his  costs  (  Wymer  v.  Dodds,  sup.). 

A  defendant  in  ejectment,  a  tenant,  whose  landlord  had  obtained 
leave  to  defend,  and  whose  lease  had  expired  pending  the  writ,  was 
not  allowed  to  have  his  name  struck  out,  as  the  plaintiff's  security 
would  thus  be  diminished  (Johnston  v.  Oliver,  9  Pr.  R.  353) 

On  grounds  apart  from  any  question  of  personal  responsibility  de- 
fendants on  their  own  application  may  not  be  allowed  to  be  struck 
out  (see  He.atley  v.  Newton,  19  Ch.  D.  336). 

Adding  Adding  Parties. — This  Rule  is  to  be  read  with  the  preceding  Rules 

parties.  §9,  91,  &c.,  (Edwards  v.  Lowther,  24  W.  R,  434)  ;  and  any  person 
who  might  have  been  joined  originally  under  the  preceding  Rules 
may  be  added  under  this  Rule  (see  Smith  v.  Haseltine,  W.  N.,  1875, 
250,  1  Charl.  Ch.  Ca.  56  ;  Long  v,  Crosslet/,  13  Ch.  D.  388),  subject 
to  the  restrictions  hereafter  referred  to,  and  to  the  power  of  the 
Judge  in  his  discretion  to  refuse  to  interfere  if  injustice  is  likely  to 
be  done  in  any  way  by  the  addition  (see  Edwards  v.  Lowther,  34  L. 
T.  255). 

The  words  "who  ought  to  have  been  joined,"  in  this  Rule  mean 
"  ought,  in  order  to  do  complete  justice,  to  have  been  joined  ;"  and, 
as  a  general  rule,  "all  parties  against  whom  remedy  or  relief  is 
sought  should,  if  possible,  be  joined  in  the  same  action"  (per  Archi- 
bald, J.,  in  Edwards  v.  Lowther,  45  L.  J.,  C.  P.  419).  There  an 
action  was  brought  against  a  publisher  of  a  newspaper  for  libel,  and 
after  issue  joined  the  proprietor  of  the  newspaper  was  added  as  a 
defendant  on  the  plaintiff's  application. 

A  plaintiff  assigned  his  interest  to  a  third  person,  who  obtained 
an  order  giving  him  liberty  to  prosecute  the  suit  in  the  name  of  the 
original  plaintiff.  Held,  on  the  application  of  the  defendant,  that 
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is  bound  to  set  forth  the  assignment,  by  amendment 
,n  the  statement  of  claim,  and   that  all  proceedings  Adding 
the  order  should  he  entitled  in  both  causes  (See.ar  v.  Lmrxnii,  parties. 
.  1).  121). 

the  Courts  do  not  interpret  the  Rules  as  empowering  them  to 
add  parties  at  the  instance  of  a  defendant  to  the  same  extent  as  upon 

lintitf's  application. 

In  an  action  to  restrain  defendants  from  using  certain  premises  as 

a  small  pox  hospital,  application  was  made  under   this  Rule  by  the 

plaintiff  to  join  another  person  with  his  consent  who  was  an  inhabi- 

:'  the  same  neighbourhood  on  the  ground  that  since  the  action 

•mmeuced  the  plaintiff  had  given  up  his  business  and  was 

ihroad.     An  order  was  refused  on  the  ground  that  the  cause 

•  n  was  injury  to  the  plaintiff's  own  property  only  and  was 

'•essary  to  enable  the  Court  effectually  to  dispose  of  all  ques- 

n  the  action  that  any  one  be  added  (Dalton  v.  St.  Man/  Ahhotts, 

47  !..  T.  ;Ui». 

/fittli'i n'<t>/  v.  Doig,  6  Out.  App.  264,  where  the  plaintiff  in  an 

-train  a  nuisance  appeared  to  have  no  interest,  his  wife 

'he  owner  of  the  property  injured,  an  application  to  substitute 

re  with  her  consent  as  plaintiff  was  refused,  it  being  held  that 

:  r  was  not  merely  not  properly  constituted  but  had  no  proper 

:ice  at  all,  and  another  person  who  had  a  right  should  not  be 

substituted  for  a  person  who  had  no  right  to  institute  proceeding. 

A'/tfinij  Plaintiffs — The  addition  of  a  plaintiff  is   subject   to  the  Adding 
provision  of  clause  (b)  of  this  Rule,  that  the  addition  shall  be  by  his  1'laintifl 
t  ;  but  if  he  consents  the  addition  may  be  made  against  the 

•  f  the  other  plaintiffs  if  necessary  as  where  the  right  of  action 
issed  from  the  original  plaintiff  (Emden  v.  Carte,  17  Ch.  D. 

Iti'.t  :  •_>»)  \V.   R.  600). 

In   l)f  Hart  v.  Stevenson,  1  Q.  B.  D.  313,  one  of  the  several  co- 
owners  of  a  ship,  sued  for  freight  dues.      The  defendant  applied  to 
add  the  other  co-owners  as  plaintiffs,  confessedly  in  order  to  obtain 
nefit  of  their  liability  for  costs.     The  application  was  refused, 
on  the  ground  that  it  was  not  shown  that  the  presence  of  the  others 
i  v  in  order  to  completely  adjudicate  upon  and  settle  the 
>ii  arising  in  the  action.      (See  also  Harrt/  v.  JJttro/,  2  Ch.  D. 

!n    Lniuj  v.  Crossley,  l.'-M'h.  D.  388,  an  action   was  brought  by  a 

tenant  for  life  for  specific  performance  of  an  agreement,  signed  by 

her  "  for  myself  and  those  entitled  after  me,"  to  accept  a  lease  of  a 

:uine.        After    notice    of    trial    the    plaintiff    died,    and   the 

ia  entitled  in  remainder  of  whom  the  plaintiff's  executor  was 

adopt   the   suit,    were    at   their  request   added   as 

plaintiff's,   at  the  trial.       The    question    whether  the   action  would 

•  iieless  fail  was  not  considered  by  the  Court.       Fry,  J.,  said, 
"I    think   that  at   present    I   have   nothing  to  do  with   that.      The 

The   provision    was.    not  that  a  party's  case  should   be 
"  frame' 1  so  as  to  succeed,  but  that  it  can  be  adjudicated  on   by  the 

,rt,  whether  in  his  favour  or  against  him." 

In  <1-»'iictrh  v.  <! rtit'ria/i,  \V.   \.   l,S7<>,  L'2,  the  action  was  by  a  ship 
:isJLrnees  of  the  cargo  for  demurrage,  and  a  counter- 
claim  was   put   in    for   damage   to  the   cargo.       Leave  was  refused 
to    the   plaintiff    to  add   as  co-plaintiffs    the   other  owners  (perhaps 
se  they  did  not  consent),  though  it   was  admitted  to  be  hard 
that  the  plaintiff  should  have  to  meet  the  counter-claim  alone    if 
were  liable  as  much  as  he. 
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KulelOS.         Tn  Beck  v.  Dear,   W.  N.    1876,  40,    2    Charl.  Ch.   Ca.   25,   the 

Adding          addition  of  a  plaintiff  was  refused  where  the  object  was  to  bring  a 

parties.          counter-claim  against  him.      (See  also  Bank  of  Commerce  v.  Bank  of 

B.  N.  America,  20  C.  L.  J.  136  ;  Norria  v.  Beazley,  2  C.  P.  D.  80.) 

See  also  Seear  v.  Lawson,  16  Ch.  D.  121,  (supra)  where  a  plaintiff 
was  in  effect  added  on  a  defendant's  application. 

In  Emden  v.  Carte,  17  Ch.  D.  169,  a  trustee  of  a  bankrupt 
plaintiff  was  added  as  a  plaintiff,  and  the  conduct  of  the  action  given 
to  him  on  his  own  application,  he  alleging  that  the  interest  in  the 
action  passed  from  the  plaintiff  to  him.  A  similar  order  was  made 
in  Bird  v.  Matthews,  46  L.  T,  512  ;  see  also  Woodward  v.  Shields, 
32  C.  P.  282,  and  notes  to  Rule  385. 

In  Saylor  v.  Cooper,  2  Ont.  398,  where  the  equitable  owner  of 
land  sued  in  respect  of  a  right  of  way  of  necessity  implied  by  a  grant 
of  land,  he  was  permitted  to  make  the  owner  of  the  legal  estate  a 
co-plaintiff  by  amendment  at  the  hearing. 

Adding  Adding  Defendants : — Whether  a  defendant  will  be  added  or  not 

defendants,  upon  a  defendant's  application,  depends  upon  whether  the  adjudica- 
tion upon  and  settling  of  the  questions  arising  in  the  action  requires 
the  presence  of  the  person  proposed  to  be  added  (Harry  v.  Davey,. 
2  Ch.  D.  721).  In  general  a  defendant  will  not  be  added  against  the 
plaintiff's  will,  unless  justice  requires  it.  In  Norris  v.  Beazley,  2  C. 
P.  D.  80,  a  defendant  sought  to  add  a  person  as  a  defendant.  The 
person  sought  to  be  added  consented,  and  the  object  of  the  applica- 
tion was  to  enable  such  person  to  set  up  a  counter-claim  against  the 
plaintiff.  The  plaintiff  objected,  and  it  was  held  that  this  Rule 
should  not  be  made  use  of  in  a  manner  harassing  to  plaintiffs,  by 
forcing  them  to  include  in  their  action  persons  against  whom  they  do 
not  seek  to  proceed,  unless  a  strong  case  is  made  out,  showing  that 
in  the  particular  case  justice  cannot  be  done  without  the  person 
being  brought  in.  Denman,  J  ,  there  said  "we  ought  not  to  act 
"  upon  it  (the  Rule)  by  adding  a  defendant  without  the  consent  of 
"  the  plaintiff,  except  in  cases  where  it  is  clearly  made  out  that  it  is 
"  necessary  to  do  so." 

The  addition  of  a  defendant  contemplated  by  this  Rule  is  not  of  a 
person  against  whom  the  original  defendant  may  have  a  remedy 
over  (as  to  which,  see  Rule  107)  ;  nor  of  a  person  claimed  by  a 
defendant  to  be  liable  to  the  plaintiff  instead  of  himself  (Lerculcy  v. 
Harrison,  W.  N.  1876,  39,  2  Charl.  Ch.  Ca.  26  ;  Lovell  v.  Hol- 
land, VV.  N.  1876.- 53,  2  Charl.  Ch.  Ca.  26).  In  such  case  the 
defendant  can  defend  himself  without  the  presence  of  the  other 
party  ;  and  if  the  plaintiff  does  not  proceed  against  the  other  party, 
the  defendant  is  not  injured. 

In  Day  v.  Radcliffe,  24  W.  R.  844,  an  administration  suit,  where 
the  plaintiffs  title  as  a  beneficiary  under  a  will  was  doubtful,  and 
the  trustee  under  the  will  was  the  only  defendant,  the  beneficiary 
interested  in  disputing  the  plaintiffs  claim  was  added. 

In  Ashley  v.  Taylor,  10  Ch.  D.  768,  a  defendant  died,  and  the 
cause  of  action  in  the  claim  did  not  survive.  Upon  the  plaintiff's 
motion,  alleging  further  facts  which  shewed  a  cause  of  action  which 
did  survive,  the  administrator  of  the  deceased  defendant  was  added. 
See  also  Rule  385. 

In  Head  v.  Bowman,  9  Pr.  R.  12,  the  plaintiff  sued  for  damages 
caused  by  the  flooding  of  his  lands  by  defendant's  mill  dam.  The 
G.  W.  R'y  Co.  had  turned  the  waters  of  the  stream  into  another 
channel,  which  was  not  deep  enough  to  carry  off  all  the  water  if  the 
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dant's  «lain  were  removed,  so  that  plaintiff  could  not   obtain    RQle  103. 
complete  relief  l»y  succeeding  against  the  defendant.       Liberty  was  Adding 
_;vcii  to  add  the  K'y  Co.  Baltics, 

ndants  might  under  the  former  Chancery  practice  and  prob- 
ably may  still  be  added  after  the  judgment  for  the  purpose    of    a 
for  injunction  to  preserve  the  subject  of  the  suit  (  Y<>nn<i  \. 

Kir.  411). 

In  K'lfcli'ni'i  v.  H'«-k«.  9  I'r.  U.   518,  an  action  against  an  assignee 

for   the    benefit  of  creditors/  claiming  a  lieu  on  goods  taken  by  the 

:  rain  creditors  claiming  that  they  had  a  substantial  inter- 

the  subject  of  the  action  were   on   their   own   application, 

addeil  as  defendants. 

An  officer  of  a  corporation  cannot  be  added  merely  for  the  purpose 
.very  (  )\'il*un  v.  Church,  9  Ch.  D.  552).    See  notes  to  Rule  91. 

In  Khin  v.  J-'mlfcin,  6  Ch.  1).  160,  a  person  to  whom  the  defendant 
had  as>iirned  /» •  m/<  //?<  lite  was  added  at  the  trial  at  his  own  request. 
\Yhere  plaintiff  had  assigned  his  interest  before  suit  it  was  doubted 
whether  it  was  proper  to  allow  the  assignee  to  be  added  as  plaintiff 

}\'n,-</,  9  L.   I!.  lr.  447). 

In  M alloti  v.  KWnj,  29  W.  R.  127  it  was  held  that  persons,  not 
parties  made  defendants  to  a  counter-claim  and  wishing  to  interro- 
gate the  plaintiff,  should  apply  under  this  Rule  to  be  made  defend- 
•  the  original  action. 

ve  arisen  in  which  a  third  party  has  applied  for  leave  to  Adding  a  de- 
in  as  a  defendant.     For  such  a  case  no  express  provision  is  fendant  at 

9  v.  Griffith,  45  L.  J.   Q.  B.  771,  an  action  of  eject- 
ment  was  brought  by  a  lessor  against  a  lessee  who  had  incurred  a 
forfeiture.     On  motion  of  a  mortgagee  of  the  lessee  to  be  added  as  a 
defendant,   the  Court  refused  to  make  an  order,  holding  that  the 
nis  involved  in  the  action  were  wholly  on  the  covenant  between 
ssee  and  lessor.     In    Wil*<>)>  v.   Church,  9  Ch.  D.  552,  a  repre- 
sentative action,  a  bond-holder  who   had  a  substantial  interest   and 
disputed    the   plaintiff' 's  contention,    was,    on   his  own  application, 
added  as  a  defendant.     (See  Watson  v.  Cave,  supra,  p.  244.) 

In  Vavasseur  v.  Knij>j>,  27  \V.  R.  176,  a  foreign  sovereign  (the 
Mikado.)  applied  and  was  added  as  a  defendant  in  order  to  enable 
him  to  apply  to  dissolve  an  injunction. 

In  F'-rr'i*  v.  Fi-rri*,  9  Pr.  R.  443,  an  action  was  brought  by  a 
father,  to  recover  arrears  under  an  annuity  deed  against  his  son  who 
had  absconded.  The  son's  wife  had  barred  her  dower  by  the 
annuity  deed  and  had  brought  a  suit  against  her  husband  for  alimony. 
\v  applied  to  be  let  in  to  defend  this  action  on  the  ground  that 
it  was  collusively  brought  to  defend  her  suit  for  alimony  and 
defraud  her  of  dower.  She  was  let  in  to  dispute  the  amount  claimed. 

1O3  l> 

(b)  No  person  shall  be  added  as  a  plaintiff  suing piaintur 
without  a. next  friend,  or  as  the  next  friend  of  a  plain-  found 
tiff  under  any  disability,   without   his    own  consent  ('OIlst'nt 
thereto.     (R.  Sup.  C,  1875,  Order  16,  R,  13). 

•ue  as  the  English  clause. 

The  consent  must  be  proved  ( Turquand  v.  Fearon,  27  W.  R.  396  ; 
v.  I/iirri.t,  I>>.  700),  but  it  need  not  be  in  writing.     It  is  suf- 
ficient if   the  solicitor  for  the  existing  plaintiff   states  that  he   is 
authorized  to  consent  on  behalf  of  the  new  plaintiff,  the  solicitor 
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taking  the  ordinary  responsibility  of  using  a  plaintiff 's  name  (Cox 

103, 104.  v-  J ames,  19  Ch.  D.  55).  The  objection  that  there  is  no  consent  of 
a  plaintiff  sought  to  be  added  may  be  taken  by  defendant  ( Turquand 
v.  Fearon,  sup.). 

In  Duckett  v.  Gover,  6  Ch.  D.  82,  a  companj7  was  made  by  mistake 
of  law  a  defendant  instead  of  a  plaintiff.  Time  was  given  to  obtain 
the  consent  of  the  Company  to  be  joined  as  co-plaintiffs  (see  Mason 
v.  Harris,  11  Ch.  D.  97,  and  Fender  v.  Lushington,  6  Ch.  D.  70. 
Where  a  resolution  of  a  Company  had  been  passed  that  the  Company's 
name  should  not  be  used  in  an  action  brought  by  a  shareholder 
for  himself  and  also  in  the  name  of  the  Company  against  directors 
alleging  misapplication  of  the  funds,  the  Company's  name  was  struck 
out  as  plaintiff' and  leave  was  given  to  amend  the  writ  by  adding  the 
Company  as  defendants  (Silber  Light  Co.  v.  Silber,  12  Ch.  D.  717). 
In  MacDougall  v.  Gardiner,  1  Ch.  D  13,  22,  it  was  said  that  every 
litigation  on  a  Company's  behalf  should  be  in  the  name  of  the 
Company  if  the  Company  really  desires  it.  See  also  McHenrj/  v. 
Lewis,  25  So.  Jour.  777.  Where  there  is  a  fraud  committed  by  per- 
sons who  can  command  a  majority  of  votes,  the  majority  may  sue 
and  the  Company  need  not  be  plaintiff  (See  Atwool  v.  Mem/weather, 
L.  R.  5  Eq.  464  ;  Menier  v.  Hooper,  L.  R.  9  Ch.  350  ;  Mason  v. 
Harris,  11  Ch.  D.  107).  It  would  seem  that  the  consent  need  not  be 
filed. 

Jessel,  M.  R.,  in  Duckett  v.  Gover,  25  W.  R.,  554,  said  :  "An 
application  to  strike  out  the  name  of  a  person  added  as  plaintiff 
without  his  consent  can  only  be  made  by  the  person  so  added  ;"  but 
where  proceedings  are  instituted  without  the  authority  of  a  Co. 
they  may  be  set  aside  at  the  instance  of  defendants  (see  Cape  Breton 
Co.  v.  Fenn,  W.  N.  1881,  23). 

The  authority  given  by  a  married  woman  to  a  next  friend  to  sue 
for  her  is  not  a  document  which  can  be  filed  (Rogers  v.  Horn,  26 
W.  R.  432). 

Serving  (c)  All   parties   whose  names   are  so  added  as  de- 

added         fendants  shall  be  served  with  a  notice  in  manner  here- 

parties.  . 

inafter  mentioned,  or  in  such  manner  as  may  be  pre- 
scribed by  any  special  order,  and  the  proceedings  as 
against  them  shall  be  deemed  to  have  begun  only  on 
the  service  of  such  summons  or  notice.  (Comp.  R. 
Sup.  C.,  1875,  Order  16,  R.  13  ;  R.  S.  0.  c.  50,  s.  73, 
et.  seq.) 

Same  as  the  English  clause. 

For  the  manner  of  service,  see  Rules  105  and  106. 
1O4 

Howappii-  1 6.  Any  application  to  add,  or  to  strike  out,  or  sub- 
stitute a  plaintiff  or  defendant  may  be  made  to  the 
Court  or  a  Judge  at  any  time  before  trial  by  motion, 
or  at  the  trial  of  the  action  in  a  summary  manner. 
(R.  Sup.  C,  1875,  Order  16,  R.  14.) 

The  same  as  the  English  Rule. 

An  application  to  add,  or  strike  out,  parties  should  be  made 
promptly  (Sheehan  v.  Great  Eastern  Ry,  Co.,  16  Ch.  D.  59  ;  Williams 
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.  \V    N.    1875,    p.  '2X7.    1    Charl.  Ch.  Ca.  60  ;    Valan*    v.        Kales 

.  .  '_'  Ch.   1>.  :i()JM.      It  may  be  after  delivery  of  state-     104-106. 

in  (Aiinn.  '2  Charl.    Ch.    ('a.    25)  ;  or  at  the  trial,  even 

:iinatioTi  of  witnesses  (Rtixtvn  v.  T»f>oi,  W.  N.  1880,  19), 

:   it  may  under  the  circumstances  be  then  too  late  (i\VWx 

./••.•    s,  '.N  \V.  R.  653)  ;  or  in  some  cases  after  judg- 

f  the  party  to  be  added  does  not  object  (see  fie  Mason,  Turner 

V\  .  N.  |ss;-i.  134,  147  ;  #<•</  ifiia-rc,  see  Jfran/  v.  Borywardt, 

17.S  and  194).    Where  it  becomes  necessary  to  enforce  a 

_ainst  persons  who  acquired  title  after  it  was  made,  an 

must  be  brought  (  Attorney-General  v.  Council  of  Birmingham, 

But  see  cases  under  Rule  178  and  Morgan  v.  Day, 

Dan.  I'r.  408  note  (o),  and  CamiMl  v.  Holyland,  1  Ch.  D.  166. 


tpplioation  is  made  in  Chambers  (see  Wilson  v.  Church,  9  Ch. 

nd  ou  notice  (THdctky  v.  Harper,  3  Ch.  D.  277)  ;  but  an 

:uis  under  peculiar  circumstances  been  made  ex  parte,  to 

le  absolute  unless  moved  against  within  a  time  named  in  the 

order  (/!<   tt'iH'tlry,  4  Ch.  D.  180;    Wilson  v.  Church, 


'•rder,    whether   for   adding,    striking   out,    or    substituting 

.  is  in  the  discretion  of  the  Judge  ;  and  after  trial  it  was  held 

too  late  to  add  new  plaintiffs  and  make  a  new  case  (New  Westminster 

'.  v.  Hannah,  24  W.  R. 


17.    Where  a   defendant   is  added,  unless  otherwise  Amended 


ordered  by  the  Court  or  Judge,  the  plaintiff  shall  s 
out  an  amended  writ  of  summons,  and  serve  the  new  ant  added 
defendant  with  such  writ,  or  notice   in  lieu  of  service 
thereof,  in  the  same  manner  as  original  defendants  are 
served.     (R.  Sup.  C,  1875,  Order  16,  R.  15.) 

Mule  is  identical  with  the  English  Rule,  and  applies  (it  is 

ued)   where   a   defendant  is   substituted,   as   well  as  added, 

i    the  language  used  is    slightly   different  from   that   of  the 

preceding  Kule.      Where  the  person  added  is  out  of  the  jurisdiction, 

the   writ   if  originally  issued  for   service  within    the    jurisdiction, 

should  before  service  be  amended  according  to  the  form  for  service 

out  <>i  the  jurisdiction  (Keate  v.  Phillips,  W.  N.  1878,  186).       The 

•  >ns  for  service  of  the  writ  on  new  defendants  do  not  meet  the 

:   consolidated  actions   (Re  Wortley,  Culley  v.    Wortley,  4  Ch, 

wh'^re  the  defendants  were  added  to  the  consolidated  action 

without  service  of  any  writ  being  required). 

Where  a  sole  plaintiff  died  after  delivery  of  statement  of  claim 

and  his  executors  took  out  common  order  to  revive,  copies  of  the  writ 

•  revive   ami  order  adding  a  defendant  were   directed  to  be 

i  on  the  added  defendant   (Austen  v.  Bird,  W.  N.  1881,  129  ; 

.    .!.  365). 

1  8.  If  a  statement  of  claim  has  been  delivered  pre-  Amended 

-;ly  to  such  defendant  being  added,  the  same  shall, 
unless  otherwise  ordered  by  the  Court  or  Judge,  be 
amended  in  such  a  manner  as  the  making  such  new 
defendant  a  party  shall  render  desirable  ;  and  a  copy 
of  such  amended  statement  of  claim  shall  be  delivered 
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Eules 
106,  107- 


107 

Co..;.      i 
tion  or   n- 
demnity 
between  de 
fendants 
and  other 
persons. 


Third 
parties. 


;  Scope  of  the 
Rules. 


to  such  new  defendant  at  the  time  when  he  is  served 
with  the  writ  of  summons  or   notice,   or  afterwards 
within  four  days  after  his  appearance.     (R.  Sup.  C, 
1875,  Order   16,  R.  16.) 
Same  as  the  English  Rule. 

19.  Where  a  defendant  is,  or  claims  to  be,  entitled 
to  contribution  or  indemnity,  or  any  other  remedy  or 
relief,  over  against  any  other  person,  or  where  from 
any  other  cause  it  appears  to  the  Court  or  a  Judge 
that  a  question  in  the  action  (a)  should  be  determined, 
not  only  as'  between  the  plaintiff  and  defendant, 
but  as  between  the  plaintiff,  defendant  and  any  other 
person,  or  between  any  or  either  of  them,  the  Court 
or  a  Judge  may  on  notice  (6)  being  given  to  such  last- 
mentioned  person,  make  such  order  as  may  be  proper 
for  having  the  question  so  determined.  (R.  Sup,  C. 
1875,  Order  16,  R.  17  ;  see  s.  16.  sub-s.  4  of  Act). 

Identical  with  the  English  Rule. 

This  Rule,  with  the  next  six  Rules,  provide  machinery  for  giving 
effect  to  S.  16,  sub-s.  4  of  the  Act. 

(a)  "  Question  in  the  action  :"  as  to  the  meaning  of  these  words, 
see  Horwett  v.  Lomlnn  ('jf/n-ral  Oimi/biix  Co.  '2  Ex.  D.  365  ;  46  L.  .1. 
Ex.  700  ;  and  Rice  v.  A  limits  iL-c.  Gas  Co.,  12  L.  R.  Ir.  17%2. 

(b)  This  notice  refers  not  to  notice  of  a  motion  contemplated  by 
Rule  109  for  leave  to  bring  in  a  third  party,  but  to  a  notice  (cor- 
responding to  that  prescribed  by  Rule   108  in  cases  of  contribution 
£c.),  for  the  service   of  which  leave  is   obtained  on  the  application 
under  Rule  109. 

By  Rules  90,  91  and  92,  plaintiffs  are  given  the  fullest  liberty  to 
join  as  defendants  all  persons  against  whom,  jointly,  severally,  or  in 
the  alternative,  they  may  jointly,  severally,  or  in  the  alternative 
claim  relief.  By  sec.  16  of  the  Act,  in  furtherance  of  one  of  the 
main  objects  of  the  Legislature,  namely,  to  have  the  claims  of  all 
persons  interested  in  the  subject  of  the  litigation  disposed  of  in  the 
same  action,  a  further  and  entirely  new  jurisdiction  is  conferred 
upon  the  Court.  By  that  section  a  defendant  to  an  action  may  ob- 
tain (1)  aijainxt  a  plaintiff' — any  relief  that  might  be  granted  in  an 
independent  suit  by  the  same  defendant  against  the  same  plaintiff ; 
(2)  against  (a)  a  co-defendant,  or  (b)  any  other  person — any  relief  re- 
lating to  or  in  connection  with  the  original  subject  of  litigation 
which  might  be  granted  in  an  independent  suit  by  such  defendant 
against  such  co-defendant  or  other  person. 

The  mode  in  which  a  defendant  may  obtain  the  relief  above  men- 
tioned against  a  plaintiff  is  by  counter-claim,  and  is  treated  of  I 
after  (Rules  127,  et.  seq.}  ;  but  the  Rules  at  present  framed  do  not 
provide  means  to  enable  the  Courts  to  give  a  defendant  the  full 
benefit  of  the  remaining  provisions  of  the  above  section. 

By  a  counter-claim,  to  a  certain  extent  complete  relief  may  be 
obtained  against  a  co -defendant,  or  a  third  person  not  originally  a 
party  ( Rules  127  and  169) ;  but  no  counter-claim  can  be  set  up  which 
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lief  against  a  plaintiff  {see  notes  to  Rule  l-J7t  ;  and    Rule  107. 

no  mode  of  obtaining,  as  of  right,  actual  present  relief  was  intended  n,jni 
••rovided  by   tin.-  Kimlish  Rules  in    those   eases   in   which  a  de-  i>;utie 
feiitlant  elaiins  relief  against  a  en-defendant  or  a  third   party,  inde- 
pendently   of    the    plaintiff.      Rules    \\ere    framed    .and    have    Keen 
d   substantially  in  the  present  Act)  enabling  a    defendant  to 
11  third  persons,  not  already  parties  to  the  action,  but  inter- 
ii  the  subject  of  litigation  ;  hut  all  that  was  intended  to  be 
d  was  a  binding  decision,  with  a  view  to  future  relief  against 
such  third  party  in  a  subsequent  independent  action.     This  limited 
.  :ven  to  the  Rules  designedly.      Their  scope  and  intention 
:u    !',-< /'•!•<  n    \.   />,•<!>/.    45    L.  .}.  Chy.    113;    1    Ch.   D. 
There   Mellish.   L.  -I.,  said  :   "The  meaning  of  sec.  '24,  sub-s. 
111.  sub-s.  4  of  the  Ontario  Act),   "was  carefully  considered 
'  by  the  Judges.      We  came  to  the  conclusion  that  it   was   not  ad- 
•le  to  make  any  Rules  which  would  enable  one  defendant  to 
•obtain    relief    against   his    co-defendant    without   an    independent 
'action  auaiust  him.      We  considered  that  we  had  power  to  do  so, 

•  but  thought  that  it  would  be  inadvisable  that  a  plaintiff  who  might 

•  have  se  against  an  original  defendant  should  be  compelled 

nt  for  his  remedy  while  the  defendants  were  riulitiiiL!;  'mt<  /•  Be. 

'  The  only  object  of  the  Rules  was  to  bind  the  third  party  conclu- 

.  by  the  judgment  given  as  between   the   plaintiff  and  the 

•al  defendant,  but  if  he  wants  to  get  an  indemnity  or  other 

•  relief  against  the  third  party,  he  must  bring  an  action  of  his  own.'> 
To  the  same  effect   are    Wunter  v.    '/'tr/n//t</.  '24    W.  R.  536,    and 

AT,, ,*///-,,  \.    Thomas,  W.  X.,  1875,  203  ;  1  Chad.  Ch.  Ca.  65  ;  Pad- 
.  2  <  'h.  D.  736  ;  &-t,,n  ider  v.  Butt,  44  L.  T.  142  ;  17  C.  L.  J. 
>  W.  R.  420  ;  and  this  view  seems  to  have  been  approved  in  Onta- 
rio in  /)n/n/fi«  v.  <.,"//, IK»I,\  2  Out.  463  to  the  extent  at  least  that  after  a 
ut  disposing  of  the  plaintiff,  the  other  parties  may  not  further 
in  the  action  between  themselves  so  as  to  prevent  the  plaintiff's 
nt  from  being  entered.     See  also  Lo<-k><  v.    Tiinmnt.  20  C.  !.. 
2  ;  4  C.  L.  T.  183.      In    lfnr,,h;l  v.   Cardyxtt,    S  <t>.  B.   D.  329, 
•'illy  reported  45  L.  T.  781,  after  the  questions  between  plaintiff 
and   defendant  had  been  tried   pleadings   were  in  the  same  action 
delhered  between  the  defendant  and   third  party,  and  the  liability 
of  the  latter  to  indemnify  the  defendant  was  determined.    There  ar 
-ions  of  opinion  in  several  other  cases  that  the  Rules  have 
Horifi'll   v.    T/ic    Lnnduit    (Ji-u.  U»i>ti/>H*   Co.,  2  Ex. 
rteburn,  5  P.  U.  35.  5!)  and  02.     See  also   Butler  v. 
,  14(  'h.  D.  32!);  Sawyer  v.  Saivyer,  \V.  N.,  1883,  181  and  212; 
the  issue    directed    to  be    tried    in   /im/,,1    v.    fcisf,,n,     11    Ch.  D.  392; 

v.  AV/r/v.s  i'l  Ch.  D.  I'.IS  ;  and  Schmider  v.  Bait,  S  Q.  B.  D 
Steel  v.  Dixon,  2s  \V.  R.  7!»tl)     In  Wealds  v.  Corkindak,  4  Ont. 

laid  down,  these  l;it«  -  cases  shew  the  practice    to    be,  to 

•lie  riirhts  lietween  the  defendants  and  third  party  in  the  same 

in  whieh   the    third    party   has   been    notilied  ;   and   relief  was 

Driven  to  the  defendant  to  the  extent  of  protecting  him 

plaintiff's  demand. 

.-h  new    Rule*    (if    1SS3  expressly   enable    judgment  to    be 
given    against    the  third    party   iseeRule  I74i,  but  the  scope  of  the 
third  party  procedure  is  conlined  to  cases  of  contribution  or  indemnity 
Foord,  12',».   U.  I).  152;  Sanders  v.  /w/-.  32  \V.  R. 
titon  v.  Bennett,  \V.  N.  18S4,  74  ;  2ss,,l.  .lour.  367), 
T\\-  in  which   a  third   party    may    be    brought   in. 

••vide.l  for  by  the   Rules. 

17 
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Rule  107-  (1)  Where  a  defendant  is,  or  claims  to  be,  entitled  to  contribution 
Cases  of  con  and  indemnity,  or  any  other  relief,  over  against  any  other  person 
tribution  or  (Rule  107,  h'rst  part). 

These  are  the  cases  of  the  most  frequent  occurrence,  and  examples 
of  them  will  be  found  in  the  forms  of  the  notice  required  to  be  given 
to  the  third  party  (see  Appendix  Form  No.  18). 

The  mode  of  procedure  is  provided  by  Rules  108,  110  and  111, 
taken  together.  Defendant  serves  a  notice  on  the  third  party  (Rule 
108),  the  latter  may  appear,  if  he  resists  the  plaintiff's  claim  as 
against  the  defendant  who  served  the  notice.  If  he  does  not  appear 
he  is  bound  by  the  decision  (Rule  110).  If  he  appears,  before  any- 
thing further  can  be  done  in  respect  of  the  claim  to  contribution, 
&c.,  directions  must  be  obtained  as  to  the  extent  to  which,  and  the 
mode  in  which,  the  claim  is  to  be  determined. 

Thje  claim  which  the  defendant  has  against  the  third  party,  need 
not  be  identical  or  co -extensive  with  the  plaintiff's  claim  against  the 
defendant  himself.  The  object  of  the  Rules  is  that  "if  there  is  a 
substantial  question  which  may  be  determined  in  the  action,  not  only 
between  the  plaintiff  and  the  defendant,  but  also  between  the 
defendant  and  a  third  party,  then  that  question  is  not  to  be  tried 
twice  over,"  p<jr  Jessel,  M.  II.,  in  Sn'un^'a  SJiippiny  Co.  v.  Duncan, 
45  L.  J.,  Q.  B.  (540  ;  in  such  a  case  the  third  person  "is  to  be  cited 
to  take  part  in  the  original  litigation,  and  so  to  be  bound  by  the  de- 
cision on  that  question  once  for  all "  (S.  C.  1  Q.  B.  D.  649). 

"  The  object  of  the  Act  was  not  only  to  prevent  the  same  question 
being  litigated  twice,  but  to  obviate  the  scandal  which  sometimes 
arose  by  the  same  question  being  differently  decided  by  different 
juries"  (Benf'cke  v.  Frost,  1  Q.  B  D.  422,  per  Blackburn,  L.  J.  ;  see 
.also  Re  Collie,  2  Ch.  D.  51.) 

The  third  parties  can  only  be  joined  before  trial  (Lockie  v. 
Tennanf,  20  C.  L.  J.  122),  and  will  not  be  allowed  to  be  brought  in, 
if  the  plaintiff  will  be  prejudiced  (Bower  v.  Hartley,  1  Q.  B.  1).  052  ; 
Wt/c  Valley  R'y.  Co.  v.  Hawes,  16  Gh.  D.  489  ;  see  also  Swansea,  &c., 
v.  Duncan,  1  Q.  B.  D.  648-9  and  Rule  112  ;  Hutchison  v.  Colorado 
United  Mining  Co.  W.  N.,  1884,  40). 

See  notes  to  Rules  108,  110  and  111. 

(2)  Where  from  any  other  cause,  it  is  made  to  appear  that  a  ques- 
"  question  In  <»0M  in  the  action  should  be  determined  between  the  plaintiff,  defeud- 
the  action."  ant,  and  any  other  person,  or  between  any  or  either  of  them  (Rule 
107,  last  part). 

The  mode  of  procedure  in  these  cases  is  provided  by  Rules  107, 
109  and  111  taken  together.  The  defendant  must  obtain  leave  to 
briii^  in  the  third  party  by  motion  under  Rule  109  ;  when  an  order 
will  De  made  for  the  service  of  the  "  notice  "  mentioned  in  Rule  107 
last  part.  That  order  will  contain  all  necessary  directions  as  to 
appearance  and  the  effect  of  non-appearance.  If  the  third  party 
appears  further  directions  must  be  then  obtained  under  Rule  111. 

This  class  will  comprehend  a  great  variety  of  cases  in  which  the 
plaintiff  may  or  may  not  be  interested,  and  it  is  therefore  left 
entirely  to  the  Court  or  a  Judge  to  direct  what  persona  shall  be 
allowed  to  be  notified,  what  questions  may  be  raised,  and  what  pro- 
ceedings shall  be  taken  (Rule  109),  and  to  what  extent  the  person 
brought  in  shall  be  bound  or  made  liable  ( llule  111);  and  in  consider- 
ing how  far  the  questions  allowed  to  be  raised  should  be  determined 
in  the  action,  the  plaintiff's  convenience,  as  in  the  former  class  of 
cases,  is  to  be  consulted  (Rule  112  and  Sioansea,  ufcc.,  v.  Duncan,  1  Q 
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B    l>.  <>44  ;   Bower  v.  HnrtJ»i.  1  Q.  B.  I).  (>">•_>;   As*<>,-i<ii,,l  !{<,,„.  (',,. 

v.  ir  sch.  i>.  4.-.T  !  ana  n>  Valley  ir>i.  Cn.  v.  Save!,  10  107  108 

Ch.  1>. 

A    person    cannot   l»t-    drought  in   as  .a  third  party  because   he   is 

.  t«»  be  thi-  beneficial  plaintiff,  and  for   the  purpose   of  raising 

uist  liiin  which  do  not  attach  against  the  plaintiff  (Bank 

v.  Ihmh  nf  n.  X.   America,  20  C.   L.  J.   136  ;  4(      I,. 

•  tes  to  Rules  109  and  111. 

In    Wnlb  r  v.   Ba'r'oiir,   iM   \V.    K.   -Ill,   it  was  held  that  a  third  Fourth,  Ac., 
party  1  trough  t  in  Rule  107.  was  not  entitled  under  that  Rule  to  have  parties. 
anv  other  person  against  \vlioin  he  lias  a  claim  added  ;  but  in  Fuir/<  /• 
36   I..    T.  '-'ID.   \V.    X.    1877,   OS,  the  third  party  against 
whom  indemnity  was  claimed,   was   allowed  under  the  concluding 
Hi.  sub-s.  4,  of  the  Act  to  bring  in  a  fourth  party,  from 
iie  claimed  indemnity  upon  the  same  grounds  upon  which  itwas 
claimed  from  him.       Perhaps  the  point  cannot  yet  be  considered  as 
rV/Wmv   Wmi'inn  Go.  v.   .Vrirjwrt  Coal  Co.,  5  Q.  B.  D. 
and  Withini  v.    Vane,  \V.  N.  1880,  108). 

The  Rules  relating  to  third  party  procedure  apply  in  an  action  of  Replevin. 
replevin  (tinn.llty  \.  Clarke,  19  C.  L.  J.  80). 

Where  a  defendant  makes  a  claim  against  a  co-defendant  for  in-  claims 
demnity  or  other  relief,  his  proper  course  is  to  proceed  under  Rule  against  co- 
]  (  >7.  and  not  by  counter-claim  (  Furnftx  v.  Booth,  4  Ch.  D.  586).     The  defendants. 

-v  ruling  of  V.  C.  Hall  in  Slfphnnl  v.  Bean",  '2  Ch.  D.  '223  (an 

earlier  case)  has  not  been  followed,  and  was  subsequently  disapproved 

of  by  the  same  Judge  in  ILtrri*  v.    (.Inmhle,   <>  (Ui.   D.   748.      The 

.ant  may  raise  ^a  question  against  a  co-defendant  by  a  pleading 

which  also  states  a  defence  against  a  plaintiff  ;  but  such  pleading  is 

not  a  counter-claim,  and  should  not  be  so  entitled  (  Furness  v.  Booth, 

i  }. 

1O8 

20.  Where  a  defendant  is  entitled  to  contribution,  Notice  to 

.  ,  ,  i-    r  •  pr.-rsons   not 

indemnity,  or  other  remedy  or  relief  over  against  any  already  par- 
person   not   a   party  to   the   action,  he   may  serve    atls- 
notice  to  that  effect  ; 

A  copy  of  such  notice  shall  be  filed  with  the 
proper  officer,  and  served  on  such  person,  according 
to  the  Rules  relating  to  the  service  of  writs  of 
summons  ; 

(b)  The  notice  shall  state  the  nature  and  grounds 
of  the  claim,  and  shall   unless  otherwise  ordered  by 
the  Court  or  Judge,  be  served  within  the  time  limited 
for  delivering  his  statement  of  defence  ; 

(c)  Such  notice  may  be  in  the  form  or  to  the  effect 
of  the  Form  No.  18  in  Appendix  (B)  hereto  with  such 
variations  as  circumstances  may  require,  and  there- 
with shall  be  served  a  copy  of  the  statement  of  claim, 
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Rule  108.  or  if  there  be  no  statement  of  claim,  then  a  copy  of 
the  writ  of  summons  in  the  action.  (Comp.  R.  Sup. 
C.  1875,  Order  16,  R.  18.) 

This  is  the  same  as  the  English  Rule,  except  that  the  latter 
requires  the  notice  to  be  stamped  with  the  seal  with  which  writs  of 
summons  are  sealed,  and  inserts  at  (a)  the  words  "  by  the  leave  of 
the  Court  or  Judge." 

The  notice  referred  to  is  given  without  any  leave  being  first 
obtained,  and  is  confined  to  the  first  class  of  cases  mentioned  in 
Rule  107  (see  notes  to  that  Rule);  namely,  where  the  defendant 
claims  a  remedy  or  relief  over  against  a  third  party. 

Delivery  of        The  notice  of  which  the  form  is  given  in  the  Appendix  No.  18 


Pteadin g  to  need  only  be  given  where  the  third  party  is  not  already  a  party  to 
Men  of  U;  ^ie  cause-  Where  the  relief  over  is  claimed  from  a  co-defendant, 
notice.  notice  is  sufficiently  given  by  delivering  to  such  defendant  a  state- 

ment of  defence  raising  such  claim  (Fur ness  v.  Booth,  4  Oh.  D.  586). 
An  order  directing  that  such  delivery  shall  be  sufficient  notice,  was 
made  in  Marner  v.  Bright  and  Bayot  v.  Eaxton,  11  Oh.  D.  392,  but 
even  in  England  was  held  unnecessary  in  Butler  v.  Butler,  14  Ch. 
D.  329,  and  Tou'*e  v.  Lnceridye,  25  Ch.  D.  76  Since  the  notice 
provided  by  this  Rule  may  under  the  Ontario  Rules  be  given,  with- 
out order,  to  a  person  not  already  a  party,  so  where  contribution  or 
other  relief  over  is  claimed  from  a  party  to  the  cause,  the  delivery 
to  him  of  a  pleading  claiming  such  relief  should  be  sufficient  notice 
of  the  claim  without  an  order.  (See  Rule  164  in  the  case  of  a 
counter-claim).  It  will  then  be  open  to  the  party  served  to  move  to 
discharge  the  service  if  the  case  is  not  one  of  contribution  or 
indemnity  within  the  Rules  (see  Towxe  v.  Lot't-ritli/e,  xii)>r<i);  or 
where  an  application  is  made  under  Rule  111  for  directions  as  to  the 
proceedings  upon  such  claim,  he  may  object  to  the  claim  being 
entertained  (see  Schneider  v.  Bait,  8  Q.  B.  I).  705  ;  Wye  Valley  Ry 
Co.  v.  Haices,  16  Ch.  D.  489). 

The  procuring  by  a  defendant  of  the  pleadings  of  a  co-defendant 
who  claims  contribution.  &c.,  from  him  does  not  operate  as  a  notice 
to  the  former  (Steel  v.  Dixon,  28  W.  R.  796  ;  42  L.  T.  765). 

Service  of  The  notice  to  the  third  party  is  to  be  served  according  to  the 
notice  out  of  Rules  relating  to  service  of  writs  of  summons.  Such  notice  may 
jurisdiction,  therefore  be  served  out  of  the  jurisdiction  under  Rule  45  (see  notes 
to  that  Rule,  and  Swansea  Shipping  Co.  v.  Duncan,  1  Q.B.D  644). 
In  such  case  the  time  for  appearance  (eight  days)  mentioned  in  Rule 
110,  will  not  be  sufficient,  and  in  Swanxea,  (fee.,  v.  Duncan  (xti)irn) 
this  was  used  as  an  argument  that  the  enactments  as  to  notice  to 
third  persons  were  not  intended  to  apply  to  persons  out  of  the 
jurisdiction.  The  answer  given  by  the  Master  of  the  Rolls  to  this 
objection  was,  that  the  order  giving  leave  to  serve  the  notice  out  of 
the  jurisdiction  is  to  name  such  a  time  for  appearance  as  the 
necessity  of  the  case  as  to  time  and  place  requires  (see  English  Order 
11,  Rule  4),  and  the  Rule  allowing  eight  days  only  must  be  taken  to 
be  modified  accordingly. 

That  Order  has  not  been  adopted  in  the  Ontario  Act,  but  probably 
Rules  46  and  47  would  be  held  in  like  manner  to  modify  Rule  110. 
It  would  be  prudent  to  obtain  leave  to  serve  the  person  out  of  the 
jurisdiction,  instead  of  merely  applying  under  Rule  48  to  have  the 
service,  when  effected,  allowed. 
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21.  Where,  under  Rule  19  of  this  Order,  it  is  made 

to  appear  to  the  Court  or  a  Judge,  at  any  time  before  109'  110' 
or  at  the  trial,  that  a  question  in  the  action  should  be  0,,,,^°,^ 
determined,  not  only  as    between    the    plaintiff  and  tlir'M-tu?tice 
defendant,  but  as  between  the  plaintiff  and  the  defend- 
ant and  any  other  person,  or  between  any  or  either  of 
them,  the  Court  or  Judge,  before  or  at  the  time  of 
making  the  order  for  having  such  question  determined, 
shall  direct  such  notice  to  be  given  by  the  plaintiff  at 
such  time,  and  to  such  person,  and  in  such  manner  as 
may  be  thought  proper  ;  and  if  made  at  the  trial,  the 
Judge  may  postpone  such   trial   as  he  may  think  fit. 
(R.  Sup.  C,  1875,  Order  16,  R.  19.) 

This  Rule  is  identical  with   the   English  Rule,  and  prescribes  the  Notice  in 
•dure  for  the  second  of  the  two  classes  mentioned  in  Rule  107  ;  cases  of 
namely,  where  a  third  party  is  sought  to  be  brought  in  for  the  deter-  g^^^S 
initiation  of  a  7^.  •.•'/';/;  in  the  action,  not  only  as  between  the  plaintiff 
and  defendant,  but  as  between  the  plaintiff  and  defendant  and  such 
third  person,  or  bjt\veen  any  or  either  of  them. 

In  that  case,  Rule  108  does  not  apply,  and  therefore  it  is  necessary 

under  Rule  107,  last  part,  to  apply  for  leave   to  serve  notice  on  the 

third  party.     This  motion  for  leave   will  be  made  in  Chambers  on 

not  necessarily  to  the  third  party  (see  Pearson  v.  Lane,  W. 

75,  24S  ;  Corrie  v.  Allen,  48  L.  T.  464  ;  W.  X.  1883,  35)  ;  but 

notice  to  the  plaintiff  will  be  proper  (  Wi/e  Valley  R>/.  Co   v.  //<n/v.s, 

If,  Ch.   I).  4S',»  ;  Finlay  v.  Scott,  W.  X.  1884,  8,  though  see  Corriv  v. 

IS  L.  T.  464).      If  notice  is  not  given  to  the  plaintiff  he  may 

if  he  considers  himself  prejudiced  apply  to  discharge  the  order  (see 

Corrie  v.  Allen,  48  L.  T.  467-8),  but  he  could  as  conveniently  take  any 

objection  he  may  have,  on  any  motion  for  directions  under  Ixule  111. 

<  hi  the  motion  for  such  leave,  the  propriety  of  having  the  question' 

so  tried  must  be  "made  to  appear,"  but  probably  it  will  be  enough 

as  (in  England)  on  an  application  for  leave  to  serve  a  notice  claiming 

contribution  or   indemnity,  if  a  "plausible"  case  is  made    out  for 

si-rvingthe  third  party  (see  Bei/non  v.  (^.x/i/i-ti.  4  Ex.  D.  247)  leaving 

him  to  move  to  discharge  the  service  ;   and,  if  leave  is  granted,  the 

\vill  ordinarily  direct  the  plaintiff  (Rule  109;  Hunr<-l/  v.  Lon- 

Omnibus  Co.,  4(5  L.  J.  Ex.  700  ;  2  Ex.  D.  365)  to  serve 

on  the  third  party,  and  will  provide  for  the  form  of  notice, 

the  mode  of  service,  and  the  time  for  appearance,  or  pleading  by  the 

third  party,  and  any  other  directions   that   may  be  necessary  (Steel 

v.  Dixon,  Y_'  1..  T.  7«r>  ;  2S  \V.  II.  7%). 

\Vheiv  defendants  wished  to  raise  and  to  have  decided  a  question 
in  the  action,  as  between  them  and  a  co-defendant,  they,  instead  of 
the  plaintiff,  were  allowed  to  serve  a  pleading  on  their  co-defendant 
raising  the  question  (Sf^-l  v.  Dis.on,  42  L.  T.  765  ;  28  \V.  K  7(J6). 

HO 

22.  If  a  person,  not  a  party  to   the  action,  who  is  Appearance 
served  as  mentioned  in  Rule  20,  desires  to  dispute  the         '7 
plaintiff's  claim  in  the  action  as  against  the  defendant 

on  whose  behalf  the  notice  has   been  given,  he  must 
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Rule  110.  enter  an  appearance  in  the  action  within  eight  days 
from  the  service  of  the  notice  ;  in  default  of  his  so 
doing,  he  shall  be  deemed  to  admit  the  validity  of  the 
judgment  obtained  against  such  defendant,  whether 
obtained  by  consent  or  otherwise  ;  provided  always, 
that  a  person  so  served  and  failing  to  appear  within 
the  said  period  of  eight  days,  may  apply  to  the  Court 
or  a  Judge  for  leave  to  appear,  and  such  leave  may  be 
given  upon  such  terms,  if  any,  as  the  Court  or  Judge 
shall  think  fit.  (R.  Sup.  C.,  1875,  Order  16,  R.  20.) 

This  Rule  is  identical  with  the  English  Rule.  It  applies  only  to 
the  cases  of  contribution,  &c.,  in  which  a  notice  under  Kule  108  has 
been  served. 

Appearance       As  to  the  time  for  entering  appearance  in  the  case  of  a  third  party 

by  third        out  of  t}ie  jurisdiction,  see  note  to  Rule  108. 

party  served 

under  Rule        Appearance  indicates  a  desire  "to  dispute  the  plaintiffs  claim  in 

the  action,  as  against  the  defendant,  on  whose  behalf  the  notice  has 

been  given"  (Rule  110). 

By  non-appearance  the  third  party  is  taken  to  admit  the  validity 
of  a  judgment  obtained  against  the  defendant  who  brought  him  in, 
but  it  seems  that  110  actual  relief  can  be  obtained  against  him  (see 
the  form  of  notice  in  Appendix  ;  Treleven  v.  Bray,  45  L.  J.  Ch. 
113  ;  1  Ch.  D.  176,  and  The  Cartsburn,  5  P.  D.  59). 

The  third  party  may  move  to  set  aside  the  notice  served  upon 
him.  He  should  not  in  such  cases,  properly  speaking,  enter  an 
appearance  (see  Harwell  v.  London  General  Omnibus  <"o.,  2  Ex.  D. 
at  p.  366  ;  and  Corrie  v.  A  lien,  48  L.  T.  466),  but  it  would  seem  that 
the  party  would  not  be  prejudiced  by  appearing  (Benecke  v.  Frost,  1 
Q.  B.  D.  421).  In  England  a  conditional  appearance  maybe  entered 
'  (see  Dan.  Pr.  5th  ed.  459  ;  Pleasants  v.  E.  Dereham,  47  L.  T.  439  ; 
Nelson  v.  Pastorino,  49  L.  T.  564)  for  which,  however,  there  is  no 
provision  in  Ontario. 

Notice  of  an  application  to  set  aside  the  notice  must  of  course  be 
given  to  the  defendant  who  served  the  notice,  and  may  also  properly 
be  given  to  the  plaintiff,  who  is  interested  in  seeing  that  no  question 
is  introduced  into  the  litigation  which  may  prejudice  him  (see  Bower 
v.  Hartley,  1  Q.  B.  D.  652  ;  Wye  Valley  B'y.  Co.  v.  Hawes,  16  Ch. 
D.  489;  Rule  112). 

If  the  defendant  who  gave  the  notice  cannot,  from  the  nature  of 
the  case,  become  entitled  to  remedy  or  relief  over  against  the  third 
party,  the  service  will  be  set  aside  (Horwell  v.  London  General 
Omnibus  Co.,  2  Ex.  D.  365).  See  also  Harry  v.  Davey,  2  Ch.  D. 
721  ;  Rice  v.  Alliance,  Ac.,  12  L.  R.  Ir.  172. 

A  married  woman  who  has  no  separate  estate  cannot  be  brought 
in  as  a  third  party  (Jones  v.  Elderton,  \V.  N.  1884,  39  ;  Gloucester- 
shire Banking  Co.  v.  Phillipps,  W.  N.  1884,  72,  76). 

Where  the  third  party  appears,  nothing  further  can  be  done  in 
regard  to  the  claim  for  contribution,  without  an  application  under 
Rule  111,  for  directions  as  to  subsequent  proceedings  (see  The  Carts- 
burn,  Swansea  v.  Duncan,  Benecke  v.  Frost,  supra. 
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:>-re  the  third  party  appears,    he   may  be  allowed  to  actively       Rules 
assist  in   resisting  the  action  (Pearson  v.   Lane,  \V.  N.  1875,  248)  ;   HQ  mt 
anil  the  plaintiff  may  treat  him  as  a  defendant  and  obtain  discovery 
from   him  (AfcAUister  v.    Bi«hnp  <>/  7xVW<>r,  50.  P.  D.  194  ;    see 
Bradley  v.  Clark,  in  note  to  Rule  224  ;  Filler  v.  Roberts,  21  Ch.  D. 
2iil  :  Hornby  v.  Cafliorll,  8  Q.  B.  D.  329.) 

Ill 
23.   If  a  person   not  a  party  to  the    action   served  Directions 

'  ,     as  to  mode 

under  these  Rules  appears  pursuant  to  the  notice,  JAe  of  determine 

part  it  i/ii'inf/  t/ie  notice  may  apply   to  the   Court  or  atwuTfo8" 
Judge  for  directions  as  to   the  mode    of  having  theactum- 
question  in  the  action  determined  ; 

(a)  The  Court  or  Judge,  upon  the  hearing  of  such 
application,  may,  if  it  shall  appear  desirable  so  to  do, 
give  to  the  person  so  served  liberty  to  defend  the 
action  upon  such  terms  'as  shall  seem  just,  and  may 
direct  such  pleadings  to  be  delivered,  or  such  amend- 
ments in  any  pleadings  to  be  made,  and  generally 
may  direct  such  proceedings  to  be  taken,  and  give 
such  directions,  as  to  the  Court  or  Judge  shall  appear 
proper  for  having  the  question  nv>st  conveniently  de- 
termined, and  with  respect  to  the  mode  and  extent 
in  or  to  which  the  person  so  served  shall  be  bound  or 
made  liable  by  the  decision  of  the  question,  [and  as  to 
the  costs  of  the  proceedings.]  (See  R.  Sup.  C.,  1875, 
Order  16,  R.  21  ;  Yorkshire  Was/gon  C<>.  v.  Newport  & 
'•> me  Coal  Co.,  5  Q.  B.  D.  268.) 

The  words  in  brackets  are  new,  and  inserted  in  consequence  of  the 
•  a  al>ove   mentioned,   that  the  Court    had  no  jurisdiction  to 
impost.-   any  terms  as  to  costs.      (See  other  cases  infra,  pp.  266-7). 
Otherwise  this  is  the  same  as  the  English  Rule. 

In  either  of  the  two  classes  of  cases  mentioned  in  Rule  107,  before 

the  trial  of  any  issue,  raised  against  the  third  party  can  be  had,  the 

direction  of  the  <  'oiirt  or  .Judge  must  be  obtained,  under  this  Rule  as 

••xtent  to  which  the  question  is  to  be  entertained  in  the  action 

and  the  mode  in  which  it  is  to  be  determined  (Filler  v.  Rohert*,  21 

1).  I'.is.) 

This  application  in  cases  within  Rule  108  is  the  first  opportunity 

the  plaintiff  has  of  examining  how  the  introduction  of  the  third  party 

will  affect  him,  and  notice  of  the  motion  must  of  course  be  given  to 

him  (see   Bower  v.  /A'/v/V//,    1    g.  p>.  D.  <>r>2  ;    11>     IW.V.v,"  .t-c.   v. 

.   ir,  <  'h.  I>.  4S!>  ;  Swansea,  Ac.  v.  Duncan,  \   Q.  B.  1).   (548-9). 

In  general  the  motion  will  be  made  as  the  Rule  provides  by  the 
•l'n-1,1'1  tli'-  nnt',,-,'  .-  but  an  application  stains  to  have  been  made 
by  the  third  party  in  7V/,,-  v.  AVW^,  21  Ch.  D.  198. 

The  costs  of  th«-  proceedings  will  in  general  be  reserved  till  the 
trial  (/>V?/rr/.v  v,  J-'roxt,  1  Q.  B.  D.  422),  but  <///n,-<  whether  the  order 
giving  directions  should  not  make  some  reference  to  the  costs  of  the 
proceedings. 
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Rule  111.  The  Court  or  Judge  may  give  such  directions  as  may  be  proper 
for  having  the  question  in  which  the  third  party  is  interested  deter- 
mined, subject  always  to  the  condition  that  the  plaintiff  must  not 
be  prejudiced  or  unreasonably  delayed. 

Directions         Directions  may  be  given  that  the  third  party  is  to  be   "bound" 
which  may    only  by  the  decision  upon  some  question  (Benecke  v.  Frost,  1   Q.  B. 
be  given.       j)   400)  ;  or  that  he  may  be   "made  liable"  by  the  decision  appar- 
ently to  either  the  plaintiff  or  the  defendant  who  gave  the  notice 
(Filler  \.  Roberts,  21  Ch.  D.  198;  Harwell  v.  London 


</Yo.,  2  Ex.  D.  374)  ;  and  all  proper  pleadings  will  be  ordered  to  be  de- 
livered and  directions  given  as  to  the  trial  (see  Wit'hain  v.  Vane,  49 
L.  J.,  Chy.  242)  ;  or  the  looking  at  the  circumstances,  and  notwith- 
standing that  the  third  party  may  not  have  moved  to  discharge  the 
service  of  the  notice  upon  him.  the  Court  or  Judge  may  determine 
that  it  is  not  a  proper  case  for  citing  a  third  party,  or  that  the  giv- 
ing of  any  directions  will  prejudice  or  delay  the  plaintiff  and  may 
therefore  refuse  to  give  any  (Schneiders.  Baft,  44  L.  T.  142  ;  8  Q.  B. 
D.  101  ;  see  Bower  v.  Harf  /'•;/,  «'//>.  :  A-^oflated  Hoi  HP  Co.  v  Which  - 
cord,  8  Ch.  D.  457),  in  which  case  tha  third  party  must  be  considered 
as  dismissed  from  the  action  (Srline'idfr  v.  Bait,  8  Q  B.  D.  701  ; 
45  L.  T.  370  ;  50  L.  J.  Q.  B.  525  ;  30  AY.  R.  420  ;  18  C.  L.  J.  56) 

Practice  It  seems  to  have  been  established  in   England  under  the  Rules 

prior  to  Eng-  prior  to  those  of  1883,  that  the  object  of  the  Rules  is  that  where  the 
is£»Rulei8  ?f  same  question,  of  a  substantial  nature  (Corn*  v.  A  Jim,  48  L.  T.  464; 
Ontario  "*  W.  N.  1883,  34,  65)  though  not  necessarily  the  whole  question  in  the 
action  (Bon'er  v.  Hartley.  1  Q.  B.  D.  652)  exists  between  several  per- 
sons, that  question  shall  be  tried  once  for  all,  and  that  if  there  are  110 
questions  which  can  be  determined  between  the  plaintiff,  the  defen- 
dant and  the  third  party  at  one  trial  the  case  is  not  a  proper  one  for 
citing  a  third  party,  and  he  should  be  dismissed  (Schneider  v.  Batt,  50 
L.  J.  Q.  B.  525  ;  8  Q.  B.  D.  701);  and  this  whether  the  third  party  is 
cited  under  Rule  108  (Swansea,  &c.,  v.  Duncan,  45  L.  J.  Q.  B.  640  ;  1 
Q.  B.  D.  649  ;  Corrif  v.  Allen,  supra);  or  Rule  109,  (SchneMi-r  v.  Buff, 
xttpra  ;  Marncrv.  Bri;/hf,  Infra,  and  The  Bianca.8  P.  D.  91,  where  the 
third  party  was  dismissed  on  the  ground  that  questions  between  the 
defendant  and  the  third  party  were  totally  different  from  those 
between  the  plaintiff  and  defendant,  which  would  be  embarrassing  to 
the  plaintiff).  (See  also  Blaina  Iron  Co.  v.  Garbutt,  46  L.  T.  162  where 
a  question  of  seaworthiness  was  not  as  between  the  plaintiff  and  de- 
fendant and  defendant  and  the  third  party  was  not  identical  in  point  of 
time).  The  same  view  seems  to  have  been  taken  in  Dundas  v.  dll- 
mour,  2  Ont.  463,  as  the  defendant  and  third  party  were  not  allowed  to 
further  litigate  between  themselves,  after  a  trial  had  disposed  of  all 
questions  so  far  as  the  plaintiff  was  concerned.  That  course  was, 
however,  allowed  in  Hornby  v.  CardweU,  8  Q.  B.  D.  329  ;  45  L.  T. 
781  ;  and  there  is  a  very  distinct  expression  of  opinion  by  the  Court 
of  Appeal  in  England  under  the  Rules  of  1875  that  it  is  competent  to 
the  Court  or  Judge,  after  the  matters  in  which  the  plaintiff  is  con- 
cerned are  disposed  of,  to  give  directions  by  which  any  subsequent  ques- 
tion between  the  defendant  and  the  third  party  might  be  put  in  course 
of  investigation  (The  Cartaltnrn,  5  P.  D.  62).  Probably  the  point 
can  not  be  said  to  be  settled  in  Ontario.  (See  notes  to  Rule  107.  p. 
257  and  Rule  112,  p.  267). 

In  Neald  v.  Corkindal<>,  4  Ont.  317,  accounts  between  defendant 
and  a  third  party  were  adjusted  at  the  trial,  and  out  of  a  balance 
found  in  favour  of  the  defendant,  the  third  party  was  directed  to  pay 
the  defendant  the  amount  of  the  plaintiff's  claim  against  defendant. 
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Where   a   defendant   claims  contribution  from  a  co-defendant   in    JJ^IQ  m> 
•Jie  plaintiff's  claim,  it  seems  that  there  is  no  difficulty  in  ju.l-in.'ut 
the   plaintiff  judgment   and   adjusting   the  liabilities   of   the  against  third 
between  themselves  Ivy  a    subsequent  inquiry  (Butlf-r   \.  party  where 
:    Oh.   D.   329;    Sawyer  v.  Sawyer,  W.  N.    1883,  181,  212  ;  £n(t'"d 
ottgh  v.  James,  \V.  X.  1884,  (VI). 

i'.nglish    Rules  of  1883  are  limited  to  cases  of  contribution,  Practice 

and  expressly  provide  for  the  trial  of  the  question  under  the 
liability  of  the  third  party  to  defendant  (Rule  174).  at  or  after  £fnfm 
il  of  the  action,  which  has  been  construed  as  meaning  that  this 

•  :i  should  be  tried  at  the  trial  between  the  plaintiff  and  defen- 

•  v.  Chapm-in.  \\ .  N.  18S4,  31). 

If  the  third  party  admits  his  liability  to  indemnify  defendant  he 

allowed  to  defend.     If  he  does  not   admit  his   liability  that 

u  may  be  determined  at  the  trial  (Cofe.i  v.  Cinl  Si-rr'/<-<>  Sup- 

.  ISS4.  44  ;  32  W.  It.  407  ;  50  L.  T.  114  ;  Flower  v. 

W.  N..   1^4,  47  ;  28  Sol.  Jour.  301). 

In  B:n'ninjli  v.  Jamns,  W.  X..  1SS4,  32,  it  was  said  that  the  fact 

.  -  third  party  has  a  counter-claim   against   the   defendant   is 

sufficient  to  prevent  judgment  being  given  against  the  third  party. 

se  eases  under  the  English  Rule  of  1883  will  not  be  precisely 
in  point  under  the  practice  in  <  Mitario  but  bearing  in  mind  the  differ- 
pe  of  the  Rules,  they  may  be  usefully  consulted  in 
ntribution  &c. 

The  following  references  will  further  illustrate  this  subject  :  — 
(I )  fa*-.*  »f  contribution,  indemnify,  <tr.,  within  Rule  107  Jirst  part, 

In   B<  n'-'-k''  v.   Fm.it,  1  Q.  B.  D.,  419,  an  action  was  brought  for  Examples  11- 

•ing  goods,   and  the   defence  was  raised  (amongst  others)  lustratmg 
that  •  were  not  according  to  contract  ;  the  defendants  were  JJ^JSSi^8 

allowed  to  bring  in  persons  to  whom  they  had  re-sold  upon  the  same  in  Out. 
:n  order  to  bind  them  by  a  decision  as  to  the  quality  of  the 

In  an  action  by  the  holders  of  a  bill,   indemnity  as  to  part  was 

1  by  the  acceptors  from  the  drawer  on  the  ground  that  the 

on  had  in  part  failed  ;  the   drawer  denied  failure  of  coii- 

•:on  ;  an    order   was    made    substituting    the   drawer  for    the 

plaintiff,   and   allowing  him  to  sue   on  the  bill,  upon  the  acceptor's 

pay  the  amount  not  in  dispute,  and  the  drawer's  pay- 

•he  plaintiff  tin-  balance  in  dispute  (Xiif/<>n<i/  l*r<>rinfi«l  /lank 

'land    v.  Bradley  Bridge,  etc.  Co.    W.    N.   1876,  63;  2  Oharl. 

30). 

I  mitting  their  liability  to  indemnify  were  substituted 

'li  the  plaintiff's  con-ent   ((!<nimit«xioii'-r*  of'  Wnt'-r- 

\V.    N.    |S7»',,    •-':{.   but  not  where  plaintiff   objected 

v.   Thomas,  W.  N.   1S7">,  203. )      See  also  Xm'i'ix  v.  B<-<i*li-ij, 

•  D.  so.  !)„„•.  .  V,    Thornton,   \V.    N.    1S7<),  71;    SeMgman.v. 

.  \V.  N.  1S75,  240. 

••/"  a  rniniiion  </>/>  *fi<>n  irit/iin  ////A'  1»1  l<t*t  n«rf. 

will  be  ma<li'  for  the  trial,  with  the  issues  in  which  the 

plaintiff  is  interested,  of  other  issues  between  co-defendants,  il  they 

the   matter  in   dispute,  and  convenient  to  be  tried 

with  the  lonn-r  issues,  but  not  unless  tin-  plaintiff  .-onsents  i  M»r/»r 

.llit,  11    Ch.    D.  31)4,  ii,  W.  N.   1378,  211)  or  does    not    object 
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ftale  111.  (Bagot  v.  Boston,  11  Ch.  D.  392),  or  though  the  plaintiff  objects  if 
he  cannot  be  prejudiced  ( Tebbs  v.  Lewis,  W.  N.  1875,  204  ;  1  Cliarl. 
Ch.  Ca.  66). 

In  Bagot  v.  Easton,  the  plaintiff  jointly  with  defendant  B. ,  enter- 
ed into  a  contract  with  defendant  E  to  work  in  partnership  an  adven- 
ture on  lands  belonging  to  E.  Plaintiff  alleged  that  E.  obtained 
the  contract  by  misrepresentation,  and  asked  for  rescission,  or,  in 
the  alternative,  for  dissolution.  Defendant  B.  obtained  leave  to- 
serve  a  notice  of  a  claim  he  had  against  defendant  E.,  arising  out  of 
the  subject  matter  of  the  action.  On  an  application  by  defendant 
B.  under  Rule  111,  for  directions  as  to  the  trial  of  the  issue  between 
B.  and  E. ,  an  order  was  made,  allowing  B.  to  prosecute  his  claim  in 
the  pending  action. 

In  Tebbs  v.  Lewis,  W.  N.,  1875,  204,  the  plaintiff,  an  intending 
vendee,  sued  an  auctioneer  for  his  deposit.  The  auctioneer  claimed 
part  of  it  for  commission,  and  the  vendor,  who  was  brought  in  as  a 
third  party,  claimed  the  deposit  as  forfeited.  Lush  J.  ordered  the 
right  of  the  third  party  against  the  auctioneer  to  be  tried,  and  the 
vendor  who  appeared  as  third  party  was  ordered  to  plead  to  the 
statement  of  claim  as  it  stood,  and  deliver  defence  and  counter- 
claim, if  any,  to  the  plaintiff  and  original  defendant,  plaintiff  to  have 
leave  to  reply,  and  defendant  to  amend  his  defence  within  six  days. 

In  Driver  v.  Canada  Permanent  L.  <fc  8.  Co.  1  C.  L.  T.  730.  an 
action  was  brought  by  D.  against  mortgagees  to  recover  surplus 
moneys  in  their  hands  after  a  sale.  The  mortgagees  claimed  to 
retain  part  of  the  moneys  as  assignees  of  a  judgment  against  D.,  and 
the  whole  was  claimed  by  X.  On  motion  by  the  mortgagees,  X.  was 
allowed  to  be  brought  in  that  the  question  between  all  parties  might 
be  determined. 

In  an  action  for  specific  performance  of  an  agreement  to  sell  land, 
persons  claiming  interest  in  the  land  were  allowed  to  be  cited  as 
third  parties  to  bind  them  on  the  question  of  title  (Harry  v.  Davey, 
24  W.  R.  515),  but  an  application  afterwards  to  add  them  as  defend- 
ants was  dismissed  (2  Ch.  D.  721). 

In  an  action  for  damages  for  breach  of  contract  to  supply  a  pump- 
ing engine  which  had  failed  through  the  breaking  of  the  crank  shaft ; 
third  parties  were  allowed  to  be  cited  to  be  bound  on  the  question 
of  a  latent  defect  in  the  forging  (Northampton  &c.  v.  Easton,  cited 
Archibald,  Pr.  136). 

Where  the  third  party  was  alleged  to  have  sold  goods  to  defendant 
as  of  a  certain  quality,  and  defendants  represented  them  to  be  of 
the  same  quality  when  they  re-sold  to  the  plaintiffs,  this  was  held  to 
be  a  ground  for  indemnity  without  any  special  agreement  on  the 
subject,  and  the  third  party  was  directed  to  be  bound  by  the  decision 
as  to  the  quality  (Jacobs  v.  Brown,  W.  N.  1884,  23.) 

See  also  Steel  v.  Dixon,  VV.  N.  1880,  113  ;  42  L.  T.  765  ;  28  VV. 
R.  796. 

•  Where  a  defendant  is  sued  in  different  Divisions  by  different  per- 
sons for  the  same  money,  the  proper  course  for  his  protection  is  mat- 
ter for  the  discretion  of  the  Court  (Associated  Home  Co.  v.  Which- 
cord,  8  Ch.  D.  457). 

It  was  at  one  time  held  in  England  under  the  corresponding 
English  Rule,  that  no  power  was  given  to  the  Court  to  impose  terms 
as  to  costs  on  the  parties  bringing  in  the  third  party  (see  Yorkshire, 

Waggon  Co.  v.  Newport  Coal  Co.,  5  Q.  B.  D.  268.)  This  will  not  be 
so  under  the  present  Rule,  as  the  concluding  words  ' '  and  as  to  the 
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.  .f  the  proceedings"  have  been  introduced  to  meet  the  objection,       Rules 
Later  Knglish  cases  also  affirm  the  jurisdiction,  and  where  a  third    111-113 
ippears  and  obtains  leave  to  defend,  his  costs  may  be  order,  d 
•aid  by  the  plaintiff  (  Wit/nun   v.   \~nne,  28  W.  R.  812  ;   \V.  X. 
381,  71J  :  44  L.T.  718);  or  defendant.  (Daicson  v.  Shepherd, 
B.  :>•_'<>;  \V.  N.   1880,  1 10)  ;  or  borne  by  himself  (  William* 
2t>  \V.   II.  352)  ;  or  he  may  be  ordered  to  pay  the 
plaintiffs   costs  directly  (Filler  v.  Roberts,  21  Ch.  D.  198)  ;  or  de- 
•sts,  and  costs  payable  by  him  to  the  plaintiff  may  be 
to  defendant  against  the  third  party  (Hornby  v.  Card-well,  8 
<ee  also  Beynon  v.  Godden,  4  Ex.  D.  246. 

112 

24.  A  plaintiff  is  not  to  be  unnecessarily  delayed  in  Plaintiff  not 
recovering  his  claim  by  reason  of  questions  between  delayed  by 
defendants  in  which  the  plaintiff  is   not  concerned  jjetween8 
and  the  Court  or  Judge  is  to  give  such  direction   as  defendants, 
may  be  necessary  to  prevent  such  delay  of  the  plain- 
tiff, where  this  can  be  done,  on  terms  or  otherwise, 
without  injustice  to  the  defendants. 

There  is  no  express  Rule  like  this  in  the  English  Act,  but  the  de- 
3  of  the  Courts  are  to  the  same  effect  (see  Bower  v.  Hartley,  1 
I).  d.VJ  ;    H>    V«lb;j  R'ij  Co.  v.  Hawes,  16  Ch.  D.'  489). 
•(lure  has  not  been  unknown  in  Chancery,  by  which  in  some 
cases  a  matter  in   dispute  solely  between  co-defendants,  might  be 
•••d  by  them.     In   Cat/ley  v.   Hodgson,    13  Gr.   433,    that  pro- 
operated  so  as  to  delay  the  plaintiff.      It  has,  therefore,  not 
•  Unwed  in  some  later  cases  (see  Biscoe  v.    Ward,  1   C.    L.   T. 
rid  ('tiiiijibi't/  v.  Itnltin*nn,  27  Gr.    634).     A  question  of  title 
n  two  defendants  was  decided  at  the  trial  in  Woods  v.  Woods, 
471. 

This  Rule  seems  to  recognize  that  there  may  be  a  determination 
of  more  than  a  question  in  which  all  parties  are  interested,  and  that 
issues  may  be  tried  in  which  the  plaintiff  is  not  concerned  ;  and  there 
does  not  seem  to  be  any  good  reason  why,  after  a  judgment  dispos- 
ing of  the  plaintiff's  claims  has  been  pronounced,  it  should  not  be 
i.  and   issues  between  other  parties,  either  at  the  same  trial 
rwards.  disposed  of  without  any  new  action,  as  was  suggested 
Carttburn,  f>  I'.   1).  62,  and  Pilfer  v.  Robert*,  21  Ch.  1>.   M>s  : 
and  dime   in    //<,/•//%  v.   Cardwell,  8  Q.  B.  D.   329;  45  L.  T.  781. 
See,    h.iwi-vi-r.    tirh m  '»/<  r   v.   /{<i.tt,    8   Q.  B.  D.  701,  and   Duudas   v. 
2  i»nt.  4U.S,  in  note  to  Rule  111. 

113 

Where  a  person  not  already  a  party  to  a  suit  is  Sen-ice  on 
to  be  served  with  notice  of  a  judgment  or  order  for  penonof ra- 
the purpose  of  binding  him  as  if  he  had  been  origin- smiml  mind- 
ally  a  party,  and  such  person  is  an  infant,  or  person 
of  unsound  mind  not  so  found  by  inquisition  or  jijdi- 
cial  declaration,  the  notice  shall  be  served  in  the  same 
manner  as  a  writ  of  summons.     (See  R.  Sup.  C.,  April, 
,  R.  7.) 

•is  the.  Knglish  Rule, 
mode  of  service  in  such  case,  see  Rules  36,  37  and  45. 
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Enles          26.  In  any  cause  [or  matter]  for  the  administration 
114, 115.    of  the  estate  of  a  deceased  person,  no  party  (a)  other 
114       than   the  executor  or  administrator  shall,  unless  by 
admtntatra.  leave  of  the  Judge,  be  entitled  to  appear   either  in 
Sungs.      Court  or  Chambers  on  the  claim  of  any  person  not  a 
party  to  the  cause  against  the  estate  of  the  deceased 
in  respect  of  any  debt  or  liability.     The  Judge  may 
direct  any  other  party  to  the  cause  to  appear,  either 
in  addition  to  or  in  the  place  of  the  executor  or  ad- 
ministrator, upon  such  terms  as  to  costs  or  otherwise 
as  he  shall  think  fit.     (R.  Sup.  C,  April,  1880,  R.  8.) 

The  English  Rule  has  not  the  words  in  brackets,  and  has  at  (a) 
the  words  "  to  the  cause."  Otherwise  the  Rules  are  the  same. 

Mere  liberty  to  attend  proceedings  does  not  necessarily  entitle  the 
party  to  costs  of  attendance.  The  order  should  so  provide  if  it  was 
the  intention  that  costs  should  be  allowed  (Dai/  v.  Beatty,  21  Ch. 
D.  830). 

Only  one  party  should  in  general  attend  to  oppose  a  contested 
claim  in  an  administration  action  (Re  Watts,  Smith  v.    Watts,  52  L. 
J.  Chy.  209). 
114  a 

Last  Rule  [5i8.  Rule  1 14  is  to  extend  to  proceedings  in  the 
Master's  °  Master's  office,  and  the  Master  is  to  have  the  same 
office-  power  as  the  Judge.] 


ORDER    XIII. 

JOINDER  OF  THE  CAUSES  OF  ACTION. 

what  causes  I.  Subject  to  the  following  Rules,  the  plaintiff  may 
mayCben  unite  in  the  same  action  and  in  the  same  statement  of 
joined.  claim  several  causes  of  action  ;  but  if  it  appear  to  the 
Court  or  a  Judge  that  any  such  cause  of  action  cannot 
be  conveniently  tried  or  disposed  of  together,  the 
Court  or  Judge  may  order  separate  trials  of  any  such 
causes  of  action  to  be  had,  or  may  make  such  other 
order  as  may  be  necessary  or  expedient  for  the  separ- 
ate disposal  thereof.  (R.  Sup.  C.,  Order  17,  R.  I  ; 
R.  S.  O.,  c.  50,  ss.  84-86  ;  Eng.  C.  L.  P.  Act  of  1852, 
s.  41.) 

Identical  with  the  English  Rule. 

Former  Under  the  former  practice  (prior  to  the  Administration  of  Justice 

practice.        Act,    at  least,   see  20  (ir.   574  n),  the  Court  of  Chancery  forbade 

multifariousiiess,  or  the  uniting  of  separate  and  distinct  objects  in 

one  suit  ;  but  sought  to  deal  with  the  rights  of  all  parties  interested 

in  the  subject  matter  brought  before  the  Court.     The  Courts   of 
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.<>ii    Law    limited    the    subjects    of   litigation   by  reference-    to    t>  i    -iic 
-       :  th«'  C.   \.'.   \'.   Act,   l{.  S.  O.  chap.  50.  allowed 

-  of  action    of   whatever   kind  to  he  joined  in  the  same  action, 
provided   they   were   by  and  against  the   same   parties  and   in   the 

•  ight  ;   but  this  enactment  did  not   extend  to  replevin  or  eject- 
ment.      The    Commissioner.-;    who    recommended   this    change,    lirst 

uced   in   the    English  C.   L.  P.  Act  of    1852,    s.  41,  thought  a 

plaintiff  might  be  trusted  not  to  jeopardise  his  case  by  an  incon- 

nt  combination  of  claims.     They  said  in  their  lirst  report,  "A 

if  is  not  likely  to  damage  his  claim  for  criminal  conversation 

ling  a   claim   which   may  direct   attention    to  a  question  of 

is  entitled  to  the  price  of  goods  sold,  or  other  incon- 

is  matter." 

principles   which   formerly   governed    in   Chancery  and   the 

ui  Law  Courts  on  this  subject  have   been   superseded   by  the 

•ontained  in  this  and  the  preceding  Order.     Multifariousness . 

an  objection  of  itself  (see  Cox  v.  Barker,  3  Ch.  D.  359); 

and  the  right  to  join  several  causes  of  action  is  not  limited  to  cases 

ihey  are   between  the  same  parties,  nor  (save  as  provided  in 

1  >rder)  in  the  same  right. 

present  Rule  is  an  extension  of  s.  84,  of  the  C.  L.  P.  Act,  and 

.prehended  that  the  words  "  cause  of  action  "  must  receive  the 

ruction  as  they  received  under  the  above  section  of  the 

1'.    Act   (see  Bustros  v.    White,  1   Q.  B.  D.  423).       The   Rule 

therefore,   as  put  by  an  able  commentator  on  the  English 

Judicature    Act,    be    taken    to    include,    not    only    different    legal 

•us  arising  out  of  the   same  transaction,  but  also  separate  and 

!it  transactions  (Wilson's  Jud.  Act,  p.  187,  2nd  ed. ) 
er   the   preceding    Order   any   number    of   plaintiffs    may  be 
.  claiming   relief  against  any  number   of  defendants,  jointly, 
!ly,  or  in  the  alternative  ;  and  the  present   Order  gives  a  very 
riou  to  plaintiff,  as  to  the  subject-matters  which  may  be 
\  in  the  action  ;  but  it  was  not  intended  that  any  number 
of  plaintiffs   should   be   at  liberty  by  a  number  of  separate  trials  in 
ition   to   settle   all   the  different  complaints  they  might  have 
-r  all  persons  whatsoever. 

the  Administration  of  Justice  Act,  the  view  of  some  of  the 

3    in    the    Court  of   Chancery  has   been,  that  a  bill  respecting 

!  distinct  subject-matters   was  not  open  to  the  objection  of 

multifariousness.  provided  all  the  defendants  were  interested  in  each 

:  al  causes  of  action  (see  Brown  v.  Caproii,  20  (Jr.  574,  n). 

I'lider  the   Judicature  Act  and  Rules  it  is  submitted  that  there  Under  the 
m  action  :  Judicature 

••I  subject  matters  ;  in  which  case  all  the  parties  to  the 

-hould  be  interested  in  each  of  the  different  subject  matters, 

tin-  relief  claimed   airaisist    different  defendants   may  be  oil 

•i i nds   and  arising  out  of  distinct  legal  relations  of  the 

.'•  subject  matter  ;  in  which  case  the  plaintiffs  may  claim 
ttely  in  respect  of  the  same  or  distinct  grounds,  against 
more  of  the  defendants,  or  two  or  more  of  them  may  claim 
nst  one  or  more  of    the  defendants.       See  Smith  v. 
,  4  C.   I'.   l».   IK),  where  Denman,  J.,  said  in  giving  judg- 
'•  '1  here  is  much  force  in  the  argument  used  to  support  the 
•  Order  17,  Rule  I,  in  the  valuable  edition  of  the  Judicature 
-'id  ed.,   ]>.    1.S7,    l.y   Mr.    Arthur    Wilson,   who  sums    up   his 
ning    thus.       '  Order    16,     dealing    with    parties,    assumes    an 
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Rule  115-  ascertained  subject  matter.  Order  17,  dealing  with  subject  matters, 
assumes  ascertained  parties.  There  must,  therefore,  be  either  iden- 
tity of  subject  matter,  in  which  case  Order  16  gives  ample  liberty 
in  the  choice  of  parties,  or  identity  of  parties,  in  which  case  Order 
17  gives  a  like  liberty  in  the  choice  of  subject  matters.' " 

Examples.  I"  Honduras  Ry.  Go.  v.  Tucker,  2  Ex.  D.  301,  there  was  one  sub- 
ject matter,  a  contract  made  and  broken.  The  plaintiffs  claimed 
relief  against  L.  who  made  it,  if  T.  was  authorized  to  make  it  as 
agent  of  L.,  but  if  not  so  authorized  then  against  T,  as  principal. 
Both  were  held  to  be  rightly  made  defendants. 

In  Child  v.  Stenning,  5  Ch.  D.  695,  the  plaintiff  claimed  damages 
from  S.  for  a  trespass,  or  in  default  from  W.  who  had  covenanted 
for  quiet  enjoyment.  Both  were  held  to  be  rightly  made  defendants. 

In  Howdl  v.  West,  W.  N.  1879,  90,  an  action  was  held  to  be 
rightly  brought  against  two  defendants  for  totally  distinct  causes  of 
action  ;  against  defendant  West  for  breach  of  a  contract  to  person- 
ally look  after  the  plaintiff's  son  who  was  in  delicate  health  at  the 
defendant  West's  school ;  and  against  defendant  Jones,  a  medical 
man,  for  negligent  treatment  of  the  plaintiff's  son  in  an  illness 
which  resulted  in  his  death  at  the  school. 

In  Booth  v.  Briscoe,  2  Q.  B.  D.  496,  eight  plaintiffs  were  held  to 
have  rightly  joined  in  an  action  for  libel,  each  having  an  independent 
cause  of  action,  but  in  respect  of  the  same  libel. 

In  Bagot  v.  Easton,  7  Ch.  D.  1,  separate  alternative  causes  of 
action  were  held  to  have  been  properly  joined  against  the  same  de- 
fendant. 

In  Dessilla  v.  Schunck,  cfce.,  W.  N.  1880,  96,  it  was  held,  that 
separate  causes  of  action  against  separate  defendants  might  be 
joined  with  joint  and  several  causes  of  action,  where  all  related  to 
the  same  subject  matter. 

The  liberty  given  by  the  present  Rule  is,  however,  subject  to  the 
limitations  contained  in  the  following  Rules,  and  to  the  discretion  of 
the  Court  to  interfere  in  order  to  prevent  issues  being  raised  which 
embarrass  a  fair  trial  of  the  action. 

In  Re  Worssam,  H emery  v.  Worssam,  51  L.  J.  Chy.  669,  the  Court 
declined  to  entertain  an  action  to  set  aside  a  transaction  and  in  the 
same  proceedings  inquire  whether  to  do  so  was  for  the  benefit  of 
infants  or  unborn  persons. 

The  provisions  of  the  Rules  for  preventing  any  of  the  parties 
from  being  prejudiced  are  two  : 

Strikin"  out  (1)  A  claim  which  embarrasses  a  fair  trial  of  the  action  maybe 
embarrass-  struck  out  (Rules  122,  123,  178).  This  was  done  in  a  case  where  a 
ing  claims  claim  was  made  for  inconsistent  alternative  relief  by  different  plain- 
causeseofe  *iffs'  (^mitfl  v-  Richardson,  (supra),  where  the  vendor  of  goods  and 
action.  indorsees  of  a  bill  given  by  the  purchaser  to  the  vendor  for  the 

price,  jointly  sued  the  purchaser  to  recover  the  price,  and  also  upon 

the  dishonoured  bill. 

Separate  (2)  The  Court  may  direct  the  different  causes  of  action  to  be  tried 

trials.  separately  under  the  concluding  clause  of  this  Rule  (see  Bagot  v. 

Easton,  1   Ch.  D.  1  ;  Child  v.  Stenning,  5   Ch.  D.  695,  and  Day  v. 

Raddi/e,  24  W.  R.  844  ;  Barker  v.  Cox,  3  Ch.  D.  359).    This  course 

might  formerly  have  been  directed  under  s.  85  of  Rev.  Stat.  c.  50 

(see  Fitzsimmons  v.  Mclntyre,  5  Pr.  R.  119). 
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Jo  cause  of  action  shall,  unless  by  leave  of  the  Eule  116. 
;rt  or  a  Judge,  be  joined  with   an  action  for  the       116 

.•  of  land,  except  claims  in  respect  of  mesne  r\^Jverf°of 
profits  or  arrears  of  rent  in   respect   of  the  premises land- 
claimed,  or  any  part  thereof,  and  damages  for  breach 
y  contract   under  which  the   same  or  any  part 
thereof  are  or  is  held  [and   except   claims  in  actions 
on  mortgages  for  the  recovery  of  the  mortgage  money 
and  for  foreclosure  or  sale].     (R.  Sup.  C,  1875,  Order 
R.  2  ;  R.  S.  O.  c.  50,  s.  84). 

as  the  English  Rule,  except  the  words  in  brackets. 

-  of  ejectment  and  replevin,  s.  84  of  the  C.  L.  P.  Act 
did  not  allow  the  joinder  of  other  causes  of  action.     That  exception 

uent  is  continued  in  a  modified  form  by  the  present 
:   hut  an  action  of  replevin  seems  now  to  stand  in  no  different 
u  from  other  actions,  no  special  provision  having  been  made 
ier  for  cases  of  replevin. 

•"•rly,  no  claim  could  be  joined  with  a  claim  for  possession  in 

•  t  a  claim  for  mesne  profits  in  the  case  of  a  landlord 

•  a  tenant  (Hev.  Stat.  c.  51,  s.  70)  ;  and  nothing  was  required 

i  in  tlu-  writ  or  the  issue  to  enable  the  plaintiff  to  claim 

••if/i  v.   Tctt,  9  Ex.  307,  23  L.  J.  Ex.  93).    Under  the 

Act  a  claim  for  mesne  profits,  or  any  other  claim,  joined 

"thrr\\  isc  under  this  Rule,  must  be  indorsed  on  the  writ 

•riu  \o.  I),  App.  A.  and  Rules  77  &  210),  and  set  up  in  the 

••lit  of  claim  (see  Form  No.  08,  App.  D.) 

re  the  leave  of  the   Court  or  Judge  is  necessary  under  this 

it  must  be  obtained  before  the  writ  is  issued  (Re  Pilcher,  Pil- 

1  1  Ch.  D.  905  ;    M  <•  Jf/m  ,-</<<  y   v.  McGinnis,  9  Pr.  R. 

al  case  leave  may  be  granted  after  the  issue  of  the  writ 

plaintiff  must  shew  some  reason  why  the  bringing  of  a  sep- 

i'-tion  will  not  do  as  well  (Musyrave  v.  Stevens,  W.  N.  1881,  163). 

mi  to  obtain  quiet  possession  of  land  and  an  injunction  to 
.11  defendant  from  interfering  with  the  plaintiff's  quiet  enjoy- 

•  t  joining  a  separate  cause  of  action  with  an  action  to 
r  land  (Kmdrick  v.  Roberts,  W.  N.  1882,  23  ;  30  W.  R,  365  ; 

J).     An  action  to  establish  title  to  land,  to  declare 

was  entered  into  by  mistake,  for  a  receiver,  and  an  in- 

•  rain  defendant  from  receiving  the  rents,  was  held  not 

within   this    llule  K/M///7/  v.  Jlmitrr,  14  Ch.  D.  492,  not  fol- 

:   Wln-i.<i<,u<'  v.  /Jrirl.i,  1  ('li.  1  ).!)!>).    See  also-  Mayor  of  Norwich 

.  4s  L.  T.  898. 

r  this  Kule  it  has  been  held  that  a  foreclosure  action  is  not 

•turn  for  the  recovery  of  land  (Tawell  v.  Slate  Co.,  3  Ch.    D." 

.nless  perhaps  it   includes    a    claim   for  possession  (  Wood  v. 

12  ( 'h.  l>.  281  which  case  is  expressly  excepted  from  the. 

bion  of  the  Oat.  Rule),  so  that  no  leave  was  necessary  to  join 

a  claim  for  foreclosure  of  a  mortgage,  a  claim  for  the  adminis- 

n  of  the  trusts  of  the  mortgage.     Since  that  decision  and  since 

7:  v.  Bar  wick,  21  Gr.  39  was  decided,  it  has  been  held  that  a 

foreclosure  action  is  an  action  for  the  recovery  of  land  within  th* 
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Rule  116.  Statute  of  Limitations  (Harlock  v.  Afshberry,  18  Ch.  D.  229  ;  19  Ch. 
D.  539  ;  Fletcher  v.  Jfoil.il.ru,  1  Out.  155,  see  also  Heath  v.  Puyh,  6 
Q.  B.  D.  345  ;  7  App.  Ca.  235),  but  these  cases  may  not  affect  the 
construction  of  the  present  Eule. 

In  the  foreclosure  actions  of  ordinary  occurrence  the  question  will 
not  arise  as  the  concluding  words  of  the  Rule  expressly  meet  the 
case  of  an  express  claim  for  possession  joined  with  the  other  usual 
remedies  against  a  mortgagor.  Those  concluding  words  in  brackets 
were  inserted  to  prevent  any  doubt  as  to  the  continuance  of  the 
existing  practice,  by  which,  in  one  suit,  a  mortgagee  may  sue  upon 
covenants  for  payment  of  the  mortgage  money  and  delivery  of  pos- 
session on  default  in  payment,  as  well  as  for  foreclosure  or  sale. 

In  one  case  it  was  considered  doubtful  whether  this  concluding 
clause  of  the  Rule  met  the  case  where  foreclosure  was  not  asked  but 
merely  possession  and  payment  and  leave  was  for  greater  certainty 
obtained  (Trust  <6  Loan  v.  Halloran,  17th Sept. ,  1881,  Mr.  Stephens, 
official  Referee).  A  separate  action  should  not  be  brought  for  pos- 
session where  other  remedies  against  the  mortgagor  are  claimed 
(Hay  v.  Me  Arthur,  8  Pr.  R.  321). 

Where  a  plaintiff  claimed  possession  as  the  assignee  of  a  lease 
made  by  him  to  the  defendants  who  assigned  to  a  third  party,  who 
assigned  and  surrendered  to  the  plaintiff,  and  the  defence  was  that 
the  lease  was  in  effect  a  mortgage  and  fraud  and  want  of  considera- 
tion were  alleged,  the  plaintiff  was  not  allowed  to  amend  his  state- 
ment of  claim  and  ask  foreclosure  of  the  land  as  mortgagee  (Mc- 
Ilhargey  v.  McGinnis,  9  Pr.  R.  157). 

Leave  was  given  in  Trust  &  Loan  Co.  v.  Osborne  (23  Aug.,  1881, 
Mr.  Dal  ton),  to  join  causes  of  action  for  specific  performance  of  an 
agreement  to  purchase  and  in  default  for  recission  and  recovery  of 
possession  or  sale  and  a  personal  order  for  recovery  of  any  deficiency. 

In  an  action  for  recovery  of  land,  leave  has  been  granted  to  join 
a  claim  for  recovery  of  a  deed  relating  to  the  land,  and  for  an  in- 
junction and  receiver  (Cook  v.  Enchmarch,  2  Ch.  D.  Ill)  ;  a  claim 
for  a  receiver  of  the  rents  and  profits  (Allen  v.  Kennett,  24  \V.  R. 
845)  ;  and  a  claim  for  the  administration  of  the  personal  estate  of  an 
intestate  whose  land  was  sought  to  be  recovered  (K  itching  v.  K itch- 
ing, 24  W.  R.  901  ;  W.  N.  1876,  225). 

In  MaiuMij  v.  Keiieali/,  24  W.  R.  918,  an  action  for  recovery  of 
Chambers  in  Gray's  Inn,  of  which  Dr.  Kenealy  was  trustee,  a  claim 
was  allowed  to  be  added  for  execution  of  a  conveyance  of  the  pro- 
perty to  new  trustees. 

This  Rule  applies  to  a  counter-claim  as  well  as  to  an  original  claim, 
and  a  counter-claim  by  a  mortgagee  for  a  declaration  that  he  M;I> 
entitled  to  possession  against  a  person  in  possession  who  was  ;i 
to  have  no  title,  was  held  to  be  a  claim  for  the  recovery  of  land 
within  this  Rule  (Compton  v.  Prexton,  21  Ch.  D.  138). 

Leave  was  granted  to  join  in  an  action  for  recovery  of  possession 
of  a  house,  a  claim  for  an  injunction  restraining  interference  with 
plaintiff's  occupation  of  the  house  and  a  claim  for  trespass  and  an 
assault  committed  at  the  time  of  the  trespass  (Dennis  v.  Cronijtfon. 
W.  N.,  1882,  121). 

Where  leave  has  not  been  granted,  the  action  may  be  stayed  on 
motion  (Brandrethv.  Sears,  W.  N.,  1883,  89). 
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;.   Claims  by  an  assignee  in  insolvency  as  such  shall      Rules 

unless  by  leave  of  the  Court  or  a  Judge,  be  joined    H7-119. 
with  any  claim  by  him  in  any  other  capacity.     (Comp.  chii*17br 

R.  Slip.  C.,   1875,  Order   17,  R.  3.)  assianee?n 

insolvency. 

bhe  Kn_rlish  Rule.  except  that  for  "an  assignee  in  insolv- 
the  English  Rule  ha*  "  a  Trustee  in  Bankruptcy/' 

,il  rule  as  to  joinder  of  causes  of  action  being  now  with- 

out the  proviso  contained  in  C.  L.  P.  Act,  s.  84,  that  they  be  in  the 

s,  it  is  necessary  to  specify  cases  in  which  causes  of  action 

accruing  in  di  tie  rent  capacities  shall  not  be  joined.     This  is  one  of 

dso  Rule  119). 

118 
4    Claims  by  or  against  husband  and  wife  may  be  claims  by  or 

.  J.  .  •   1  r     1  against  hus- 

jomecl  with  claims  by  or  against  either  of  them  separ-  band  and 
ately.     (R.  Sup.  C.,  1875,  Order  17,  R.  4  ;  R.  S.  0,  c.wife" 
50,  s.  86  ;  Eng.  C.  L.  P,  Act  of  1852,  s.  40.) 

as  the  English  Rule. 

By  the  <  'ommon  Law  Procedure  Act  (Rev.  Stat.,  c.  50,  s.  86)  a 
husband  might  add  claims  in  his  own  right  in  an  action  brought  by 
him  and  his  wife,  for  a  cause  of  action  accruing  personally  to  the  wife 
in  respect  of  which  they  were  necessarily  co-plaintiffs  (see  Harrison, 
C.  1..  P.  Act  87). 

119 

5.  Claims  by  or  against   an   executor  or  adminis-  claims  by  or 

it-  as  such  may  be  joined  with  claims  by  or  against  S 
him  personally,  provided  the  last  mentioned  claims 
are  alleged  to  arise  with  reference  to  the  estate  in 
ct  of  which  the  plaintiff  or  defendant  sues  or  is 
sued  as  executor  or  administrator.  (R.  Sup.  C,  1875, 
(  >rder  17,  R.  5.) 

as  the  Knglish  Rule. 

Binder  of  claims  provided  for  by  this  Rule,  was  not  possible 

:  he  former  practice  (see  Williams  on  Executors,  (Jth  ed.  17-(J); 

anil  diiliculty  was  experienced  in  deciding  whether  an  executor  or 

>trator    should    be    sued   as    such    or   personally.       For     in- 

A.  <///>//  v.   .-1  .-•//////,  7    !>.  &   (.'.  444  ;   ('onu-r  v.  ,V//r//\  3  M. 

::.();  Bol.lnf{hroke  v.  Kerr,  L.  R.,  1  Ex.  '2'2'2  •  Mo.^/r//  v. 

•;  «v».  ii.  :;:;.s  ;  AU,.,tt  v.  I'.irjitt,  L.  li.  «  (}.  H.  Mii 


'•'  that  as  regar<ls   claims   by  an  executor,  tliis    Rule  refers  to- 
where  th"  platntili"s  personal  claim  is  in  respect  of   the  a 

{«>!•  I/IKI  assets  ;   the  claim  as  executor  and  the  claim  per- 

to  be  \\ith  r._-U:reiice  to  the  same  estate  (Jo/m*<m  v.   linr- 

17    L   J.  <'hy. 


Rule  do.-s  not  apply  to  a  counter-claim,  so  as  to  enable  the 
•  V    of   counter-claim,    claims  against  the 

plaintiff  personally  and  a>  exemtor,  wln-n-  he   is  only  suing  in  a  dis- 
•nal  character   (Mi«-il-iinil<!  v.  C'<tr!it</f<>>i,  4  C.   1'.    I  >.  -S). 

18 
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^'  Claims  by  plaintiffs  jointly  may  be 
claims  by  them  or  any  of  them  separately 
same  defendant.     (R.  Sup,  C,  1875,  Order  17,  R.  6.) 


Same  as  the  English  Rule. 


121  7.  The  last  three  preceding  Rules  shall  be  subject 

to  Rule  I  of  this  Order,  and  to  the  Rules  hereinafter 
ate tnai.      contained.     (R.  Sup.  C.,  1875,  Order  17,  R.  7.) 

Same  as  the  English  Rule. 

The  words  "subject  to  Rule  1  "  refer,  as  the  side  note  shows,  to 
the  last  clause  of  Rule  115,  giving  power  to  the  Court  or  Judge  to 
.order  separate  trials  of  the  different  causes  of  action  where  necessary  ; 
and  Rules  122  and  123  make  further  provisions  or  prescribe  the 
i)n>f/i(x  operand),  for  carrying  out  the  same  object  (See  Cox  v.  Barker, 
3  Ch.  D.,  p.  372,  per  Baggallay,  L.  J.). 

122  8.  Any   defendant   alleging   that  the  plaintiff  has 
united  in  the  same  action  several   causes   of  action 
which   cannot    be    conveniently   disposed    of  in   one 
action,  may  at  any  time  apply  to  the  Court  or  a  Judge 
for  an  order  confining  the  action  of  such  of  the  causes 
of  action  as  may  be  conveniently  disposed  of  in  one 
proceeding.     (R.  Sup.  C.,  1875,  Order  17,  R.  8  ;  R.  S. 
O.,  c.  50,  s.  85  ;  Eng.  C.  L.  P.  Act  of  1852,  s.  41:) 

Same  as  the  English  Rule. 

Compare  similar  power  given  in  Rule  127  and  168,  in  regard  to 
counter-claims,  and  see  Hall  v.  Old  Talargoch  Lead  Mining  Co.,  45  L. 
J.,  Chy.  775  ;  34  L.  T.  901  ;  re  Woodfine,  38  L,  T.  753  ;  Bagot  v. 
tfaston,  1  Ch.  D.  1 ;  Dessitla,\.  Schitnk,  <fcc.,  W.  N.  1880,  96. 

123  o,.  If,  on  hearing  of  such  application  as  in  the  last 
preceding  Rule  mentioned,  it  shall  appear  to  the  Court 

pleadings  or  a  Judge  that  the  causes  of  action  are  such  as  cannot 
all  be  conveniently  disposed  of  in  one  action,  the 
Court  or  a  Judge  may  order  any  of  such  causes  of 
action,  to  be  excluded,  and  may  direct  the  statement 
of  claim,  or,  if  no  statement  of  claim  has  been  deliver- 
ed, the  copy  of  the  writ  of  summons  and  the  indorse- 
ment of  claim  on  the  writ  of  summons,  to  be  amended 
accordingly,  and  may  make  such  order  as  to  costs  as 
may  be  just.  (R.  Sup.  C,  1875,  Order  17,  R.Q.) 

Same  as  the  English  Rule. 
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O  R  D  E  R     X  I  V  .  R*ie  124. 

ACTIONS    RY    AND    AiiAINST   LUNATICS   AND   PKIlsuNS 

OF  rNSOUND  MINI). 

124 

In  all  cases  in  which  lunatics  and  persons  of  un-  i,ls:im, 
sound  mind,  not  so  found  by  inquisition  or  judicial Persi>ns- 
declaration,  might  respectively  before  the  passing  of 
the  Act  have  sued  as  plaintiffs,  or  would  have  been 
liable  to  be  sued  as  defendants,  in  any  action  or  suit, 
they  may  respectively  sue  as  plaintiffs  in  any  action 
by  their  committees  or  next  friends  in  manner  prac- 
in  the  Court  of  Chancery  before  the  passing  of 
the  said  Act,  and  may  in  like  manner  defend  any 
action  by  their  committees  or  guardians  appointed  for 
that  purpose.  (R.  Sup.  C.,  1875,  Order  18  ;  R.  S.  O. 
c.  40,  s.  65,  c.  220,  ss.  49,  50.) 

as  the  English  Rule. 

The  practice  adopted  by  this  Rule  is  that  of  the  Court  of 
< ' h ;i  11  (.-«.•  ry. 

/'la'tnt'ifa. — A  lunatic  so  found  by  inquisition  (or  judicial  de-  Lunatics  as 
claration   under  Rev.   Stat..   c.  40s.  65.)  and  having  a  committee,  Piaintiffs' 
ne  by  him.     If  he  has  no  committee,  or  if  the  committee  has  an 
-t  in  the  subject  matter  of  the  action  adverse  to  the  lunatic, 
lit  in  certain  cases  maybe  brought  by  the  Attorney-General 
(Att>i.  fit-n.  v.  Panther,   2  Dick.  748),  but  is  usually   by  next  friend 
(L'i'i)it    v.    Li  i  il>  t,    25    Beav.    248)  ;   who   may   be   any  person   who 
•  s    to  act,  just  as  in  the  case  of  an  infant  (Skinner  \.    W/iif.r, 
L  .1.  1 15)  ;  and  need  not  be  a  solvent  person  (Sharp  v.  Sharp, 
Ch.  244  ;  Crumley  v.  Kingston,  3  C.  L.  T.  311)  ;  but  a  com- 
before  instituting  a  suit  on  behalf  of  a  lunatic  or  his  estate 
must  obtain  the  sanction  of  the  Court  (Dan.  Prac.  5th  ed.  82). 

If  .an  action  is  brought  in  the  name  of  a  person,  who  was  at  the 
tii a.-  in  a  state  of  mental  incapacity,  without  either  a  committee  or 
next  friend,  the  defendant  may  move  to  dismiss  the  action,  but  not 
if  the  plaintiff  becomes  imbecile  after  commencing  an  action  in  the 
ordiiru-y  way  (Dan.  Pr.  81,  83  ;'  Wartnaby  v.  Wartnaby,  Jac.  377  ; 

v.    Smith,  You.  594), 

Where  an  action  is  brought  by  a  next  friend  on  behalf  of  a  person 

1  to  be  of  unsound  mind,  but  who  is  really  of  sound  mind,  the 

.   will  on  his  application,  shewing  by  affidavit  his  sanity  and 

ability  to  manage  his  own  affairs,  be  ordered  to  be  dismissed  with 

gainst  the  next  friend  (Palmer  v.  Walexby,  L.  R.  3  Chy.  732)  ; 

and  the  defendant  may  make  a  similar  application  (Skinner  \,  Whit>\ 

...  .1.  115). 

The  application  must  be  to  a  Judge  in  Chambers,  since  if  the  affi- 
davit was  contradicted  or  doubtful,  an  inquisition  in  lunacy  might 
be  directed  and  the  Master  in  Chambers  has  no  jurisdiction  to  enter- 
tain such  a  question  (Skinner  v.  White,  sup. ). 

If  a  plaintiff  is  found  a  lunatic,  and  a  committee  appointed  after 

>:umencement  of  an  action,  an  order  should  be  obtained  for 

the  committee  to  carry  on  the  proceedings  (Green  v.  Pratt,  41  L.  T. 
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Rule  124. 

Insane 
Persons. 


As  defend- 
ants. 


30,  and  see  Beall  v.  Smith,  L.  R.  9  Chy.  85,  where  the  effect 
of  the  appointment  of  a  committee  was  said  to  paralyze  a  preceding 
action  by  a  next  friend).  If  during  the  action  the  committee  dies  or 
is  removed,  and  a  new  committee  is  appointed,  a  similar  order  should 
be  obtained.  If  the  plaintiff's  solicitor  neglects  to  obtain  an  order 
in  either  of  such  cases,  to  carry  on  the  proceedings,  the  defendant 
may,  before  judgment,  move  to  dismiss  the  action,  unless  the  order 
is  obtained  within  a  limited  time  ;  after  judgment  the  defendant  may 
obtain  the  order  himself.  (See  Dan.  Foims  55,  3rd  ed.) 

The  Court  has  no  jurisdiction  over  the  property  of  a  person  of 
unsound  mind,  except  to  protect  it,  so  that  where  more  is  desired 
the  proper  course  is  to  apply  for  the  appointment  of  a  committee  to 
prosecute  the  suit  (Skinner  v.  White,  sup.;  see  Jones  v.  Lloyd,  L.  R. 
18,  Eq.  265  ;  Beall  v.  Smith,  L.  R.  9  Chy.  85). 

As  Defendants.  —  A  lunatic  defends  by  the  committee  of  his 
estate,  if  he  has  one.  If  he  has  none,  or  the  committee  has  an  ad- 
verse interest  or  the  lunatic  has  not  been  so  found  by  inquisition  or 
judicial  declaration,  he  defends  by  guardian  ad  litcm  under  this  Rule. 
(See  also  Howlett  v.  Wilbraham,  and  Worth  v.  McKenzie,  supra.) 

The  committee  of  a  lunatic's  estate  is  a  necessary  party  defendant 
with  the  lunatic  in  an  action  relating  to  that  estate,  and  may  defend 
without  obtaining  leave.  (Dan.  Pr.  5th  ed.  82). 

As  to  the  mode  in  which  a  lunatic  defendant  is  to  be  served,  see 
Rule  38. 

After  service,  no  further  proceedings  are  to  be  taken  against  a 
lunatic  who  has  no  committee,  until  a  guardian  ad  lite  in  is  appointed 
(Rule  39).  If  the  friends  of  a  lunatic  desire  to  defend  for  him,  they 
should  cause  an  appearance  to  be  entered  for  him  (see  Rule  69),  and 
then  apply  in  Chambers  (Crawford  v.  Crawford,  9  Fr.  R  178)  to 
have  a  guardian  ad  /.item  appointed.  Any  fit  person  who  has  no 
adverse  interest  may  be  such  guardian  (Dan.  Pr.  1U)),  but  probably 
in  general  the  official  guardian  or  a  solicitor  should  be  appointed. 

If  110  application  is  made  on  the  lunatic's  part  the  plaintiff  may, 
after  the  time  for  appearance  has  expired,  apply  for  the  appointment 
of  a  guardian  by  motion  on.  notice  ;  in  which  case  the  official 
guardian  will  be  appointed,  unless  he  be  already  acting  as  solicitor 
for  the  plaintiff,  or  unless  the  friends  of  the  lunatic  ask  for  the 
appointment  of  some  other  person,  in  which  case  some  other  proper 
person  may  be  appointed  (see  Rule  69). 

The  defence  of  a  lunatic  or  person  of  unsound  mind  should  be 
expressed  to  be  by  his  committee  or  guardian  (Arch.  Pr.  1048). 

Where  a  person  of  unsound  mind  has  to  be  made  a  party  in  the 
Master's  office  after  judgment,  or  to  be  served  with  notice  of  motion 
for  administration  order,  a  guardian  ad  lite  in  must  be  appointed  in 
the  former  case  on  application  to  the  Master  (Chy.  den.  Ord.  522, 
587),  and  in  the  latter  case  on  special  motion  in  Chambers  before 
the  application  for  administration  order  is  made  (Chy.  Gen.  Order, 
522  ;  Barry  v.  Brazil,  1  Chy.  Ch.  237). 

Service  of  persons  of  unsound  mind  with  an  office  copy  of  a  judg- 
ment, pursuant  to  Chy.  Gen.  Ord.  60,  is  effected  as  the  Master 
before  whom  the  reference  is  pending  may  direct  (Chy.  G.  0.  523), 
and  guardians  ad  litem  to  such  persons  may  be  appointed  by  the 
Master  (Chy.  G.  0.  52*,  525,  587).  See  also  Rule  113. 
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ru:.\i>iN<;  CKNKIIALLY. 

12o 

1.  The  following  Rules  of  pleading  shall  be  substi-  ow  rules 
tuted    for  those    heretofore    used    in     the    Court    ofa 
Chancery  and  in  the  Courts  of  Common  Law.    (Comp. 

R.  Sup.  C.  1875,  Order  19,  R.  i.) 

Same  as  English  Rule. 

For  the  definition  of  "  pleading"  see  sec.  91. 

The  former  system  of  pleading  at  Common  Law  required  the 
parties  to  set  forth  the  legal  result  of  the  facts,  and  not  the  facts 
themselves.  Under  the  Judicature  Act  the  facts  must  be  stated, 
and  the  Court  decides  what  is  the  legal  result  (/fn/nm-r  v.  Flight.  35 
L  T.  1'JT.i  The  new  system  is  thus  to  a  great  extent  similar  to  that 
of  the  Court  of  Chancery;  and  the  forms  of  Chancery  pleadings, 
exeept  in  some  points  noticed  hereafter,  (notes  to  R.  128,)  will  in 
general  serve  as  guides  (IJm/>  v  ,1/^r/v'x,  '2  Q.  B.  D.  G30). 

126 

2.  Unless  the  defendant  in  an  action  at  the  time  ofs*atementof 

,   .  in  111  -i       claim  and 

his  appearance  shall  state  that  he  does  not  require  the  defence. 
delivery  of  a  statement  of  claim,  the  plaintiff  shall 
within  such  time  and  in  such  manner  as  hereinafter 
prescribed,  deliver  to  the  defendant  after  his  appear- 
ance a  statement  of  his  claim  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled  ;  [or  a  notice 
in  lieu  of  such  statement  as  provided  by  Order  17  of 
these  Rules].  (R.  Sup.  C,  1875,  Order  19,  R.  2.  Sa> 
Rule  159). 

(a)  The  defendant  shall,  within  such  time  and  in 
such  manner  as  hereinafter  prescribed,  deliver  to  the 
plaintiff  a  statement  of  his  defence,  set-off,  or  counter- 
claim (if  any).     (Ib.  R.  2.) 

(b)  The  plaintiff  may,  in    like    manner,  deliver    a 
statement  of  his  reply  (if  any)  to  such  defence,  set-off, 
or  counter-claim.     (Ib.  R.  2.) 

(c)  Such  statements  shall  be  as  brief  as  the  nature 
of  the  case  will  admit,  and  the  Court  in  adjusting  the 
costs  of  the  action  shall  inquire  at  the  instance  of  any 
party  into  any  unnecessary  prolixity,  and    order  the 
costs  occasioned   by  such   prolixity    to  be  borne  by 
the  party  chargeable  with  the  same.      (Ib.  R.  2  ;  See 
G.  O.  Chy.,  No.  71.) 

(d  )  The  taxing  officer  shall  have  the  like  duty 
where  the  Court  has  not  made  such  order.  (Su  (  )rder 
50,  R.  8,  post.) 
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Rules  This  is  substantially  the  same  as  in  the  English  Rule  ;  the  words 

126,  127.   i*1  brackets,  and  clause  (d),  are  new. 

As  to  the  time  and  manner  for  delivering  the  statement  of  claim, 
see  Rules  158  and  131. 

The  provision  as  to  costs  [clause  (c)]  does  not  interfere  with  the 
power  of  the  Court  to  strike  out  pleadings  for  prolixity  (see  Mar.vh 
v.  Pontefract,  <Cr.,  W.  N.  1876,  7;  1  Charl.  Ch.  Ca.  66;  Davy  v. 
Garrett,  1  Ch.  D.  473). 

As  to  the  power  of  the  Court  to  strike  out  scandalous  matter  see 
Briyht  v.  Marner,  W.  N.  1878,  211  ;  Cracknall  v.  Janxon,  11  Ch.  D. 
1  ;  see  also  Rule  178,  and  as  to  scandalous  matter  in  affidavits,  Warner 
v.  Moxws,  W.  N.  1881,  69;  Kenrick  v.  Kenrick,  12  W.  R.  335; 
Sadlicrv.  Smith,  7  Pr.  R.  409  ;  Blake  v.  Albion,  24  W.  R.  677,  and 
as  to  powers  of  taxing  officers  in  disallowing  costs  of  unnecessary 
proceedings,  Rule  435. 

Nothing  is  scandalous  which  is  relevant  (Millington  v.  Loriny,  6 
Q.  B.  D.  190)  ;  and  the  test  is  whether  the  matter  alleged  to  be 
scandalous  would  be  admissible  in  evidence  to  shew  the  truth  of  any 
allegation  which  is  material  with  reference  to  the  relief  prayed  (Christie 
v.  Chrixtiv,  L.  II.  8  Chy.  490  ;  CWmi  v.  Cruddock,  3  Ch.  D.  376). 

127 

Set-off  and        3.  A  defendant  in  an  action  may  set-off,  or  set  up 

<Si.er~  by  way  of  counter-claim,  against  the  claims  of  the 
plaintiff,  any  right  or  claim  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not.  (R.  'Sup.  C., 
1875,  Order  19,  R.  3.) 

(a)  Such    set-off  or  counter-claim    shall    have  the 
same  effect  as  the  statement  of  claim  in  a  cross-action, 
so  as  to  enable  the  Court  to  pronounce  a  final  judg- 
ment in  the  same  action,  both  on  the  original  and  on 
the  cross  claim.     (Ib.  R.  3.) 

(b)  But  the  Court  or  a  Judge  may,  on  the  applica- 
tion of  the  plaintiff  before  trial,  if  in  the  opinion  ot  the 
Court  or  Judge  such  set-off  or  counter-claim  cannot 
be  conveniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  de- 
fendant to  avail  himself  thereof.     (Ib.  R.  3.) 

This  is  identical  with  the  English  Rule,  and  is  one  of  the  Rules 
made  in  furtherance  of  the  provisions  of  sec.  16,  sub-s.  4  of  the 
Act. 

Part  of  the  benefit  given  by  this  section  has  been  discussed  under 
Rule  107.  In  addition  to  the  class  of  cases  there  mentioned,  the 
defendant  is  by  the  above  sub-section  enabled  (subject  to  the  discre- 
tion of  the  Court)  to  set  up  in  an  action  brought  against  him, ;  any 
claims  whatever  which  he  may  have  against  the  plaintiff,  and  under 
certain  restrictions  claims  against  other  persons  (see  Naylor  v. 
Farrer,  26  W.  R.  809  ;  Besant  v.  Wood,  12Ch.  D.  605  ;  Graifv.  Webb, 
21  Ch.  D.  802  ;  Fried  v.  Galloway,  4  C.  L.  T.  191). 
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It  will  be  seeu  that  a  most  important  change  has  been  made  in  the    5^  127. 
law  relating  to  set-off  and  cross-demands.      Prior  to  the  statutes  of  ,, 

II.   cap.   -2-2,  sec.   13,  and  8  Geo.   II.   cap.  24,  sues.  pSS£M 
s -hero   there   were   cross-demands  unconnected  with  each  to  set-off, 
other,  the  parties  were  put  to  their  cross-actions.     The  former  Act 
enabled  "  mutual  debts  "  to  be  set-off  against  one  another  at  law, 
and  by  the  latter  this  was  permitted  though  the  mutual  debts  were 
of  a  different  nature,  that  is,  a  bond  debt  could  be  set  off  against  a 
simple  contract  debt.      Under  the  Bankruptcy  law,   set-off  was  per- 
mitted in  cases  in  which  it  could  not  have  been  pleaded  in  an  action 
at  law.      In  Equity,  set-off  has  been  allowed  in  many  cases  not  with- 
in the  Statutes  of  set-off  (see  Story's  Eq.   Jur.   sec.  14,   38,  et  «<->f.  ; 
,  v.  McCnlfii.  11  <TI-.  368.  And  Macbeth  v.  Smart,   14  Gr.  332). 
set-off  applied  only  where  the  set-off  was  of  a  legal 
debt,    excluding   equitable   debts  and  unliquidated  damages.     The     . 
Judicature  Act  abolishes  the  distinction  between  legal  and  equitable 
:  and  the  present  Rule  expressly  authorizes  the  setting  up  of 
unliquidated  demands  as  an  answer  to  either  liquidated  or  unliqui- 
dated demands,   not  merely  by  way  of  set-off,   but  so  as  to  enable 
the  defendant  to  obtain  judgment  in  his  favor  for  any  balance,   or 
for  such  other  relief  as  he  may  be  entitled  to  on  the  merits  of  the 
see  note  to  Rule  169  and  Stdpli-s  v.   Youny,  and  Horrock*  v. 
/i1/;/7///,  there  referred  to).     The  effect  of  the  Judicature  Act  would 
"o  be  to  abolish  any  distinction  in  effect  between  set-off  and 
demands  so  far  as  the  right  to  recover  is  concerned. 
A  distinction  has,  however, been  recognized  which  is  still  of  import- 
ance in  reference  to  the  disposition  of  the  costs  where  a  counter- 
claim is  set  up,  not  by  way  of  a  defence  against  the  plaintiff's  cause 
of  action.      ^Ir.  Pitt  Lewis,   in  his  work  on  County  Court  Practice, 
quoted  with  approval  by  Cockburn,  C.  J.,  in  Stooke  v.  Taylor,  5  Q. 
1'.   I '.  -~>77,  says  : — "  A  set-off  would  seem  to  be  of  a  different  nature 
from  a  defence,  inasmuch  as  a  set-off  appears  to  shew  a  debt  balanc- 
ing the  debt  claimed  by  the  plaintiff,   and  thus  leaving  nothing  due 
to  him  ;  while  a  counter-claim,  it  would  seem,   consists  of  a  cross- 
claim,  not  necessarily  extinguishing  or  destroying  the  plaintiff's  de- 
mand.    In  other  words  a  set-off  appears  to  consist  of  a  defence  to 
the  original  claim  uf  the  plaintiff',  a  counter-claim  is  the  assertion 
of  a  separate  and  independent  demand,   which  does  not  answer  or 
destroy  the  original  claim  of  the  plaintiff.     The  right  to  rely  011  a 
has  long  existed.     The  right  to  set  up  a  counter-claim  was 
ven  by  the  Judicature  Acts."     See  also  Gathercole  v.  Sniitti,  1 
D.  626  ;  Pdhis  v.   Septunc  Marine  Ass.  Co.,  5  C.  P.  I).  34  ; 
and  notes  to  Rule  428. 

The  terms  of  the  present  Rule  are  wide  enough  to  allow  defendant 
to  set  up  any  cross  demand,  whether  connected  with  the  plaintiff's 
claim  or  not,  and  whether  it  sounds  in  damages  or  not  ;  but  the 
Rule  must  be  read  in  connection  with  Rules  168  and  178,  providing 
for  the  exclusion  of  counter-claims  and  the  compulsory  amendment 
of  pleadings  in  the  discretion  of  the  Court  (Graij  v.  JJV///y,  21  Ch.  D. 

The  lJule  is  only  one  of  procedure,  designed  to  prevent  the  ne- 
of  bringing  a  cross-action  where   a   cross   demand   can   con- 
veniently he  tried  in  the  original  action.      It  does  not  give  rights  as 
t  third  parties,  or  confer  rights  of  set-off  between  the  parties 
which  did  not  exist  before.     Thus  claims  against  a  Co.  held  by   a 
din-ctor  and  /mit-i  ji<l<'  for  value  assigned  to  a  third  person,  were  held 
not  subject  to  be  set-off  against  damages   payable   under  an   order 
afterwards  obtained  by  the  liquidator  of  the  Co.  against  the  director 
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Counter- 
claim. 


Rule  127.  (Re  Milan  Tramways  Co.  Ex  p.  Theys,  22  Ch.  D.  122;  see  Mersey 
Steel,  <kc.,  Co.  v.  Nay  lor,  47  L.  T.  369;  31  W.  R.  80  ;  51  L.  J.,  Q.  B. 
576)  ;  and  a  set-off  claimed  against  arrears  of  pension,  against  which 
by  (Statute  no  set-off  was  permissible,  was  disallowed  (Gathercole  v. 
Smith,  1  Q.  B.  D.  626). 

A  defendant  cannot  set-off  in  respect  of  a  debt  due  to  him  and 
another  person  in  equal  shares  (Bowyear  v.  Pawson,  6  Q.  B.  D.  540). 

The  mode  in  which  a  defendant  proceeds  to  obtain  the  cross  relief 
contemplated  by  the  Rule  is  by  counter-claim,  which  has  been 
denned  as  "  a  pleading  where  a  defendant  claims  some  remedy  or 
relief  either  agamst  the  plaintiff  alone,  or  against  the  plaintiff 
together  with  some  other  person  or  persons,  whether  already  parties 
to  the  action  or  not  "  (see  Haynes  Chy.  Pr.  77  and  per  Blackburn,  J., 
in  Trdeven  v.  Bray,  45  L.  J.  Chy.  115). 

The  Courts  should  give  a  liberal  interpretation  to  these  Rules, 
which  were  no  doubt  passed  with  the  intention  of  settling  in  one 
litigation  all  questions  arising  out  of  the  subject  matter  of  the 
dispute  (per  L.  J.  Brett,  in  Turner  v.  Hednesford  Gas  Co.,  3  Ex. 
D.  151). 

It  is  of  the  essence  of  a  counter-claim  that  it  claims  relief  against 
the  plaintiff.  There  can  be  no  counter-claim  against  a  co-defendant 
alone  (  Warner  v.  Twininy,  24  W.  R.  536  ;  Me  Lay  v.  Sharp,  W.  N. 
1877,  21rt  ;  Benecke  v.  Craddock,  W.  N.  1881,  54.  Shephard  v. 
Ili'diic,  2  Ch.  D.  223,  is  not  to  be  considered  an  authority — see 
Jlarri*  v.  Gamble,  6  Ch.  D.  718  ;  Fumes*  v.  Booth,  4  Ch.  D.  586). 
t»'o  there  can  be  no  counter-claim  against  a  third  party,  unless  a 
claim  is  made  against  plaintiff  along  with  such  third  party  (Dfttr  v. 
Sworder,  4  Ch.  D.  476  ;  Romaun  v.  Brodrecht,  9  Pr.  R.  2  ;  Barber 
\.  Blalbtrtj,  19  Ch.  D.  473  ;  and  Rule  164). 

Against  Where  a  counter-claim  is  brought  against  a  plaintiff  alone,  it  it 

plaintiff.  not  necessary  that  the  claim  of  the  defendant  should  be  connected 
with  the  plaintiff's  original  cause  of  action  ;  it  may  relate  to  any 
matter  which  might  be  the  subject  of  an  independenb  suit  :  (Quin  v. 
Hession,  40  L.  T.  70  ;  where  it  was  held  that  the  words,  ' '  relating 
to  or  connected  with  the  original  subject  of  the  cause  or  matter,"  in 
sec.  16,  sub-sec.  4,  of  the  Act,  only  qualify  that  portion  of  the 
section  in  which  they  are  in  immediate  connection,  viz.,  a  counter- 
claim which  seeks  relief  against  a  third  party  as  well  as  the 
plaintiff.  But  the  defendant  may  not  set  up  by  way  of  counter, 
claim  against  the  claim  of  a  plaintiff,  suing  only  in  a  distince 
personal  character,  claims  against  him  personally  and  also  as 
executor  (Macdonald  v.  Carington,  4  C.  P.  D.  28,  and  see  Rule  119). 

Against  the       Where  a  counter-claim  is  made  against  a  person  other  than  the 

plaintiff  and  plaintiff  it  is  subject  to  certain  restrictions  : 

otheis.  ^  rp^e  renef  sought  to  be  obtained   against    him   must    relate 

Specifically  to  or  be  connected  with  the  subject  matter  of  the  action 
(Padwick  v.  Scott,  2  Ch.  1).  736  ;  see  Harris  v.  Gamble,  6  Ch.  D. 
748  ;  Quin  v.  Hession,  and  Barber  v.  Blaiberg,  sup.). 

(2)  The  counter-claim  must,  as  before  mentioned,  claim  relief 
against  the  plaintiff  alone:  with  such  other  person  (Rule  164;  Tre- 
leven  v.  Bray,  45  L.  J.  Chy.  113  ;  1  Ch.  D.  176  ;  Dearv.  Sworder 
and  Harris  v.  Gamble,  supra;  Turner  v.  Hednesford  Gas  Co., 
3  Ex.  D.  145).  Where  relief  is  not  claimed  against  the  third  party 
along  with  the  plaintiff,  the  proceedings  must  be  under  Rule  107 
(Central  African  Trading  Co.  v.  Grove,  40  L.  T.  540  ;  48  L.  J.  Ex. 
510).  It  is  not  enough  that  the  counter-claim  be  in  form,  if  it  be  not 
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in  substance,   for  relief   against  the    third   person  along    with    the    ]juie  ^27 

plaintiff  ;  thus  where  the  matter  of  the  counter-claim  may  IK-  set  np 

•  tlit1  plaintiff  as  a  defence  without  the  third  party,  and  the 

'!'  is  not  interested   in   what   is  claimed  from  the  third  party, 

•'inter-claim  is  improper   (lionumn   v.    />'/W/vW</,   <)    1'r.   11.  2  ; 

v.   l.irii><jxtni>'\   10  1'r.   11.   16). 

Kurt hermore,    a   third    party    cannot    counter-claim    against   the 

defendant  who  brought  him  in  (Street  v.  G'vrcr,  2  Q.  B.  D.  498).     In 

\.  />//<•/;,  4  Ch.  D.  432,  it  was  held  that  a  person  cannot  be 

brought  in  as  defendant  to  a  counter-claim  against  whom  relief  is 

claimed  in  one  of  two  inconsistent  alternatives  (see  note  to  Rule  91). 

fendant  is  not  entitled  to  set  up  in  his  counter-claim  a  hypo- 
thetical case  for  relief  against  a  third  party  (Sackc'ille  v.  Para/,  18 
C.  L  -I.  14). 

A  defendant  may  not  serve  a  third  party  out  of  the  jurisdiction 
with  a  counter-claim  (Potter*  v.  Miller,  31    W.  R.  858).     See,  how- 
.  7,v  Lnckir,  W.  N.,  1880,  12. 

Where  a  defendant  counter-claims  against  plaintiff  as  liable  alone 
the  plaintiff  cannot  have  added  another  person  who,  he  alleges,  is 
also  liable  as  to  a  part  of  the  counter-claim  (Eyre  v.  Moreing,  W.  N., 
1884,  58). 

In  any  case,  a  counter-claim  can  only  be  set  up  where  an  action  Counter- 
might  be  brought.      A  counter-claim  has  therefore  been  disallowed  ('1:lli11,J)only 

it  set  up  a  debt  alleged  to  have  been  incurred  by  the  plaintiff  attraction" 
when  an  infant  and  not  ratified  under  Lord  Tenderden's  Act  (fiaidey  would  be. 
v.  /,'/ "-A-//,  1  <L)    B.  1).  460. )     So  in  an  action  by  an  administrator  for 
the  balance  of  an  intestate's  Banking  Account,  a  debt  due  from  an 
ite  on  a  note  which  became  due  after  his  death  was  not  allowed 
~-'t  up,  because  an  administration  order  had  been  before  action 
obtained,  of  which  the  defendants  had  notice  ;  and  under  23  and  24 
hap.  38  sec.  14,  Equity,  would  restrain  the  defendant  from  pro- 
ig  on  the  note,  leaving  him  to  prove  for  it  in  the  administra- 
tion proceedings  (Newall  v.  National  Provincial  B  aid  of  Eit<j/<t»</,  1 
!  >.  496  ;    I  Tharl   <  'h.  Ca.  82).     So  also,  where  the  claim  set  up 
in  the  counter-claim  had  been  extinguished  by  the  obtaining  of  a 
judLMnent  in  another  Division,  which  judgment  the  defendant  w;is 
liberty  to  enforce  without  leave  (Birmingham  E*tat<-*  Co.  v. 
£/«;//,.  13 Ch.  I).  506.)    See  also  l^hla'l  v   Maitland,  17  <  'h.  D.  174, 
a   counter-claim   for   damages  for  forcible  entry    under   the 
of   Richard  II    failed,  because  that  Act  gave  no  civil  remedy. 

ilso  /,'••  Mllnn  Tramways  Co.,  ex  parte,  77/'//x,  22  Ch.  D.  122; 
v.  Smith,  7  M.    B.    I).  626;  Bi'utttj  v.  Mair,   10   L.    R. 
Ir.  - 

\Vli«'ther  a  counter-elaini  is  to  be  considered  merely  as  a  defence, 

-•>m. -thing  like  a  separate  action,  has  been  much  discussed.    By 

MIS  of  the  present   Rule  it  has  the  same  effect  as  a  statement 

of  claim  in  a  cross-action   t"  enable  judgment   to   be  ^iven  on  both 

daim  and  counter-claim  (see  Lumsdenv.  Winter,  8  Q.  l'>.  I'   •'>.">  I  land 

early  viewed  as  in  the  nature  of  an  independent  action  in  dealing 

with  the  question  of  the  costs  of  it.      (See  A'/oo/v  v.    Taylor,  5  n.   I',. 

I>    -",,7  ;    /I,ii,f.<  v.   /irnjiifi-i/.  6   (J.   H.   1).  695  and  notes  'xnin-<i  ]..  279, 

and  t.,  Rule  428.) 

It  has  since  been  so  viewed  for  other  purposes.      For  instance  in  Count.-r- 

'//  v.   Mn'itlttnd,   17  < 'h.  D.   174,  it  was   held   by    Fry.  .1.  that  a  I;1:lil".  llow 
counter-claim  is  an  independent  action,  ami  relief  may  be  ^ven  upon  pendent* 
it  in  respect  of  a  cause  of  action  that  arose  after  the  issue  of  theictiou. 
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Rule  127    writ  i11  the  original  action  ;  and  this  view  seems  now  established.. 
(See  McGowan  v.  Middleton,  11  Q.  B.  D.  469). 

In  Ellis  v.  Mumon,  W.  X.  1876,  253  ;  35  L.  T.  585,  the  Court  of 
Appeal  had  previously  held  that  such  a  counter-claim  should,  under 
Order  16,  state  that  it  was  founded  on  facts  which  had  arisen  since 
the  action  was  brought  ;  and  in  1877,in  Original  Hartlepool  Collieries 
Co.  v.  Gibb,  5  Ch.  D.  713,  Jessel,  M.  R.  had  expressed  the  opinion 
that  damages  claimed  by  counter-claim  must  be  limited  to  the  date 
when  the  writ  issued. 

In  accordance  with  the  principle  of  Beddall  v.  Maitland,  it  has 
farther  been  now  decided  that  the  discontinuance  of  an  action  by  the 
plaintiff  does  not  put  an  end  to  a  counter-claim  (McGowan  v.  Middle- 
ton,  11  Q.  B.  D.  464,  overruling  rucawur  v.  Krupp,  15  Ch.  D.  474) ;, 
that  a  counter-claim  may  be  revived  on  death  of  the  defendant,  inde- 
pendently of  the  revivor  of  the  action  by  the  plaintiff  (Andrew  v. 
Aid-en,  30  W.  R.  701  ;  46  L.  T.  689)  ;  .and  that  a  plaintiff  may  in 
his  reply  to  a  counter-claim  set  up  a  counter-claim  against  defendant 
(Toke  v.  Andrews,  8  Q.  B.  I).  428).  See  also  19  C.  L.  J.  162. 

An  order  will  not,  however,  be  made  upon  the  counter-claim  until 
the  original  claim  is  dealt  with  (Aitkin  v.  Dnnbar,  46  L.  J.  Chy. 
489)  ;  but  whether  issues  raised  by  the  claim  and  counter-claim  shall 
be  tried  together  is  a  matter  of  convenience  (Re  Woodfine,  Thompson 
v.  Woodfine,  38  L.  T.  753  ;  47  L.  J.  Chy.  832). 

In  respect  of  security  for  costs  also,  a  defendant  who  sets  up  a 
counter-claim  becomes  to  some  extent  in  the  position  of  a  plaintiff 
in  a  cross-action  (W'mterfield  \.  Brad/mm,  3  Q.  B.  1).  324)  ;  and 
when  out  of  the  jurisdiction  was  in  one  case  ordered  to  give  security 
for  costs  (The  J.  Fisher,  2  P.  D.  1151  ;  but  a  defendant  will  not  be 
entitled  to  security  where  his  counter-claim  is  in  respect  of  the  same 
subject  matter  as  the  plaintiff's  claim  (Mapkson  v.  Masini,  5  Q.  B. 
D.  144  ;  see  also  Shepherd  v.  Hay  ball,  13  Gr.  681)  ;  and  where  he 
admits  the  plaintiff's  claim  and  sets  up  a  counter-claim  founded  on, 
a  distinct  claim,  he  cannot  demand  security  for  costs  from  a  plain- 
tiff if  out  of  the  jurisdiction  :  quaere,  however,  where  he  sets  up  a. 
counter-claim  for  an  amount  greater  than  the  plaintiff's  claim.  (See 
Winter/fold  v.  Bradnum,  supra.)  See  also  notes  to  Rule  429. 

There  is  jurisdiction  to  stay  proceedings  in  a  cross-action  and  allow 
the  claim  to  be  set  up  by  counter-claim  in  another  action,  yet  it 
should  only  be  done  when  the  points  at  issue  are  the  same  (Adam- 
son  v.  Tuff,  44  L.  T.  420). 

Where  two  or  more  plaintiffs  sue  for  a  joint  claim,  the  defendant 
may  set  up  separate  claims  against  the  plaintiffs  severally  (Manchester 
tfc  Sheffield  Railway  Co.  v  Brooks,  2  Ex.  D.  243). 

It  is  not  necessary  that  the  amount  claimed  by  the  defendant 
should  be  equal  to  the  claim  of  the  plaintiff  (Mostyn  v.  West  Mostyn 
Co.,  1  C.  P.  D.  145). 

Where  the  issues  of  fact  in  the  claim  and  counter-claim  were 
identical,  it  was  held  that  the  plaintiff  was  not  entitled  to  adduce 
in  reply  to  the  counter-claim  fresh  evidence  which  would  have  been 
material  to  the  original  case  (Green  v.Sevin,  13  Ch.  I).  589).  See 
also,  as  to  the  evidence  where  claim  and  counter  claim  are  tried 
together,  Re  Woodfine,  Thompson  v.  Woodfine,  38  L.  T.  753. 

A  counter-claim  may  be  set  up  by  the  Crown  in  a  petition  of  right 
(Thomas  v.  The.  (Jawi,  W.  N.  1875,  218;  1  Chad.  (Jh.  Ca.  71). 
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•  nler  to  prevent  the  abuse  of  the  extensive  powers  of  counter-    jj^g  ^27 

i  to  defendants  the  Court  may  impose  restrictions  in  two 

I'mler  the  last  clause  of  the  present  Rule,  by  refusing  permis-  Kxi-lusimi 
.  the  defendant  to  avail  himselr  of  the  counter-claim  if  in  the  "| '(."""ltr1'- 

the  Court  or  Judge  the  same  cannot  conveniently  be  dis-  fnSJJJvJi 
.if  in  the  pending  action  or  ought  not  to  be  allowed  ;  a  motion  nk-nt  to  try., 
of  tins  kind  was   held,  in  England,  to  be   properly  made  in   Court 
Farrer,  L'6  \V.   U.  809;  see  also   Huggons   v.   Ttr<><>d,  10 
and   Rule  420).      In  general,  however,  in  Ontario  any 
:i  ..f  this  kind,  before  trial,  will  be  made  in  Chambers, 
n  at  the  trial  it  would  seem  to  be   not  too  late  to  object  that 

•  imter-elaim  is  one  which  ought  not  to  be  allowed  (tin >•/><•,•  \ . 

L9  Ch.  D.  47M». 

\'<t  >/f<>r  v.  Fxrrer,  Jessel,  M.  R. ,  said  that,  in  his  opinion, 
•  rder  19,  Rule  3,  a  defendant  might  set  up  any  number  of 
counter-claims.  There  was  no  limit  laid  down  in  that  Rule  either 
i-  number  or  nature  ;  but  it  was  left  to  the  discretion  of  the 
•r  a  Judge  to  do  so,  otherwise  fifty  causes  of  action  of  the 
;  verse  nature  might  be  joined  together  and  set  up,  and  wit- 

•  of  all  kinds  called  in  support  of  each.     How  would  it  be  pos- 

•  r  the  Court  to  try  all  those  in  one  action?      There  must  also 
be  some  limit  to  the  character  of  the  claim  set  up.     Suppose,  for 

:e,    an   action  for  account   brought    by  a    surviving  partner 

t   the    widow,  who   was  also  the  executrix,  of  the   other,  to 

the  widow  set  up  a  counter-claim  for  damages  for  breach  of 

pn nuise  of  marriage,  could  that  be  said  to  be  a  counter-claim  which 

could  be  conveniently  disposed  of  in  the  pending  action  ?     It  was 

-ible.     The  Judge  must  exercise   the   discretion  given  to  him 

Hide  in  allowing  or  rejecting  a  counter-claim. 

In  that  case,  the  matters  set  up  by  defendant  were  totally  uncon- 

with  the  partnership,  the  subject  of  the  plaintiff's  claim.    In 

:< [ship's  opinion  they  could  not  be  conveniently  disposed  of  as 

,ter-claim,  but  were  fit  subjects  for  a  cross  action.     !No  injus- 

•  said,  would  be  done  to  the  defendant  by  striking  out  the 
i  --claim,  because  his  Lordship  would  not  be  allowing  the  plaiii- 
ni   some  cases,  to  get  money  from   the   defendant  which  he 

not  be  entitled  to,  and  which  the  defendant  might  not  afford 
re  ;  for  the  defendant  would  be  able  to  get  his  money  in  the 

•  •tion  before  the  plaintiff,  who  would   only  get   an   order  for 

nut;-,  could  get  any  order  for  payment   in   the  present 

i  'nder  Rule  168,  by  striking  out  the  counter-claim  on  motion,  Striking  out 

•  11  v  made   in    Chambers  (see   Naif/or  v.  Farrer,  sup.  and   Coe   where  im- 
inVham.  78).  '  l>r°lier' 

In  Bartholomew  v.  AW/;/,,/*,  W.  N.,  1876,  56;  2  Charl.  Ch.  Ca. 

•hibald,  .).,  said,    "There  is  no  doubt  whatever  that  a  defend- 

ntitled  to  set  up  any  counter-claim  that  is  not  so  incongruous 

ipable  of  beinir  conveniently  tried  with  the  original  claim.  " 

n    of  the   convenience  of    trial    depends    greatly    upon 

i  the  subject  of  the  counter-claim  is  germane  to  the  subject  of 

tion.      Hut  though  a  counter-claim  be  not  in  relation  to  matters 

to  the.  subject  of  the  action,  still  the  fact  that    if   it    will 

i  long  account,  and  thus  unduly  delay  the  action,  may 

grounds  for  excluding  it  (Gray  v.    W».l>h,  L'i  Ch.   I).  SOL'). 

.xV<-///-/V/Ys  ('<>.  v     /'rriifici',  !>   1'r.   K.  .'!'_'!*,   Cameron.   .!., 
I  have  assumed  that  allowing  or  disallowing  a  counter-claim 
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Rule  127.  where  third  parties  are  to  be  brought  in',  is  matter  of  discretion,  not 
of  course  to  be  exercised  arbitrarily,  but  upon  consideration  of  all 
the  circumstances,  including  rights  involved  in  the  counter-claim 
and  the  question  of  delay  and  convenience  of  trial.  In  jury  cases 
there  can  be  no  question  that  much  difficulty  may  arise  by  the  mix- 
ing up  of  different  claims — if  I  may  use  the  term  "mixing"  in 
such  connection — and  cross  or  counter-claims  in  the  same  action  ; 
and  unless  the  clear  legal  rights  of  the  defendant  for  his  protection 
against  the  plaintiff's  action  would  seem  to  require  it,  counter-claims 
ought  not  to  be  favoured." 

Counter-  A  counter-claim  for   damages    arising   out   of   the  same  subject 

claims  matter  or  contract  as  the  plaintiff  is  proceeding  upon,  is  therefore 

•allowed.         jn  general,  proper.      So  also  a  counter-claim  in  the  nature  of  a  cross 

demand,    pecuniary   or   otherwise,    unconnected    with   the    subject 

matter  of  the  plaintiff 's  claim,  provided  there  is  no  inconvenience 

in  having  a  trial  of  both  in  the  same  action. 

Example*: — Action  by  a  stockbroker  for  price  of  shares.  Counter- 
claim for  fraudulent  misrepresentations  as  to  the  value  of  the  shares 
(Anon.  1  Charl.  Ch.  Ca.  73  ;  Ernns  v.  Gann,  \V.  X.  1875,  199;  1 
Charl.  (  Ui.  ( ';i  70).  See  also  Lee  v.  McMahon,  2  Ont.  654. 

Action  for  price  of  iron.  Counter-claim  for  inferiority  of  iron. 
(Anon.  \  Charl.  Ch.  Ca.  73),  or  non-delivery  of  part,  (Midland  7i'y 
Co.  v.  Ontario  /to/finy  Mill*,  2  (hit.  1). 

Action  for  price  of  coals.  Counter-claim  for  non-delivery  oi 
balance  of  coals  (Norton  v.  Mrrrhuan,  W.  N.  1875,  219  ;  1  Charl 
Ch.  Ca  80).  See  Fulton  v.  U.  C.  Furniture  Co.,  32  C.  P.  422  ;  2( 
C.  L.  J.  11. 

Action  for  negligent  construction  of  ship.  Counter-claim  foi 
extras  due  beyond  the  contract  price  ( 7'rinacria  v.  Richardson,  W. 
N.  1875,  219  ;  1  Charl.  Ch.  Ca.  74). 

Action  by  builder.  Counter-claim  for  breach  of  covenant  in  build- 
ing contract  ( Trevena  v.  Watts,  W.  N.  1875,  250  ;  I  Charl.  Ch.  Ca. 
79). 

Action  by  lessor  for  rent.  Counter-claim  for  an  alleged  debt  and 
damages  for  non-performance  of  lessor's  agreement  (Atwood  v.  Miller. 
W.  N.  1876,  11;  1  Charl.  Ch.  Ca.  82.  See  Atkinson  v.  EWton. 
W.  N.  1875,  199  ;  1  Charl.  Ch.  Ca.  69). 

Action  of  ejectment  for  non-payment  of  rent.  Counter-claim  foi 
rectification  of  lease  so  as  to  state  terms  by  which  no  rent  would  bf 
due  (Carew  v.  Christopher,  10  L.  R.  Ir.  38). 

Action  of  ejectment  by  heir  against  widow.  Counter-claim  foi 
Dower  (Gla*v  v.  Glaus,  9  Pr.  R.  14). 

Action  for  recovery  of  land  and  mesne  profits.  Counter-claim  foi 
damages  for  illegal  distress  against  plaintiff  and  his  bailiff  (Docks- 
tader  v.  Phipps,  9  Pr.  R.  204). 

A  counter-claim  was  allowed  claiming  against  an  assignee  a  set-ofi 
of  damages  due  from  the  assignor  ( Young  v.  Kitchen,  3  Ex.  D.  127 
Exchange  Bank  v.  Stinson.  32  C.  P.  158  ;  see  Pellas  v.  Neptune  Ma 
rive  Ass.  Co.,  5  C.  P.  D.  34). 

Where  A  sued  B  on  a  bill  and  B  defended  by  alleging  that  A  was 
really  trustee  for  C  who  owed  B  money,  B  was  allowed  to  bring  ir 
C  and  claim  set-off  (Mac-fonaf,/  v.  Bode,  W.  N.  1876,  23). 

Action  by  executors  to  charge  a  married  woman's  estate  with  i 
debt  to  their  testator.  Counter-claim  by  her  and  her  husband,  als< 
.a  defendant,  for  money  belonging  to  the  wife,  not  part  of  her  sepa 
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ami  for  chattels  in  the  possession  of  the  testator  at  his    Rule  127. 
and  alleged   to  be  the  property  of  the  husband  {Ifudxnn  v. 
i     D.  569). 

'>•  ifttt  tntxtent  against  a  surviving  trustee  to  make 

•.urchasc  money  of  testator's  share  of  a  partnership  business, 

allowed  to  remain  outstanding.     Countet'-claim  to  be  indemnified  by 

tttus  (/Hi'  fn/xtfiit  including  the  plaintiffs,  as  the  retention  of  the 

by  the  surviving  partner  was  by  consent  of  testator's  children 

Holmes,   Wright  v.   Weatherhead,  W.  N.  1883,  110). 

>n  propounding  will  of  defendant's  wife,  who  had  obtained  a 
• ;  on  order.     Counter-claim  to  set  aside  the  protection  order 
ululent,  pronounce  against  the  will,  and  for  letters  of  admin- 
n  t.lfudfie  v.  Ada,,)*,  50  L.  J.  Pro.  49  ;  17  C.  L.  J.  369). 

A  mortgagor  was  allowed  to  set  up,  in  a  foreclosure  suit,  a  claim 

n  signed  accounts  (Eyre  v.  Hughes,  2  Ch.  D.  148). 
A  ( 'ountv  Court  judgment  was  allowed  to  be  set  otf  against  a 
judgment  of  a  Superior  Court  (Sandys  v.  Louis,  W.  N.  1875,  249,    1 
L.  Ch.  Ca.  81). 

•a  by  a  trustee  in  Bankruptcy  for  unpaid  price  of  a  chattel 
purchased  from  the  bankrupt.     Counter-claim  for  fraudulent  repre- 
•  >n  made  by  the  bankrupt  on  the  sale  (Jack  v.  Kipping,  9  Q. 
B.  D.  113). 

<  >a  the  other  hand,   counter-claims  will  not  be  allowed  to  be  set  Couuter- 
up  which  cannot  be  the  subject  of  an  action  (see  Haw  ley  v.  Itawley,  Claims  not 
an  I  other  cases,  p.  281),  or  which  raise  questions  not  capable  of  being  allow 
conveniently  tried  in  the  action. 

* [>/>•*  : — In  an  action  of  assault  and  battery,  Quaiii,  J. ,  said 
that  he  would  not  allow  a  counter-claim  to  beset  up  for  seduction  of 
the  defendant's  daughter  (Cappdeus  v.  Brown,  W.  N.  1875,  231  ; 
1  CharLCh.  Ca.  77). 

Action  for  assault.      A  counter-claim  for  breach  of  agreement  to 
a  house  was  struck  out,   though  an  endeavour  was  made  to 
et  the  causes  of  action  by  shewing  that  the  parties  were  talk- 
nit  the  state  of  the  house  at  the  time  of  the  assault  (Lee  v. 
W.  N.   1S7I),  8  ;  1  Charl.  Ch.  Ca.  86). 

in  for  libel  consisting  in  the  circulation  of  a  letter  by  defend- 

the  shareholders  of  a  Colliery  Company.     The  plaintiff 

the  directors  in  the  company,   who  were  charged  in  the 

letter  with  conspiracy  and  fraud.     Counter-claim  for  damages  for 

. -rained  in  respect  of  shares  bought  on  false  representations. 

Lindley,   -I.,  said,    "This  is  one  of  those  cases  where  it  would  be 

difficult     to     keep    the     jiiry     from    mixing     up     the    two 

fKim>."     The  counter-claim  was  therefore  struck  out  without  pre- 

to  anv  action  defendant  might  bring,   and  the  plaintiff  was 

put  on  terms  not  to  issue  execution  on  any  judgment  he  might  obtain 

bhe  Court  or  a  Judge  (Nicholson  v.  Jnckxon,  \V.  .X. 

'  Charl.  <'h.  Ca.  37). 

•  n  for  the  specific  performance  by  S.  of  an  agreement  for  pur- 

>v  him  of  certain  patent  rights.     H.   and  N.,  who  were  made 

ndants  as  claiming  some  interest  in   the   subject   matter  of 

'(tract.   alleLr<'d  that  the  plaintiff  had  agreed  to  sell  to  them, 

and  not  to    S.,   and  that  they  had  afterwards  agreed  to  sell  to  S. 

inter-claim  H.   and  N.   asked  for  specific  performance  by  the 

plaintiif  of  Ins  agreement  with  them,   and  by  S.  of  his  subsequent 

, lent  with  them.     The  counter-claim  was  excluded  (McLay  v. 

Sharp,  \\.  X.  1877,  216). 
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Kule  127.  Action  to  recover  land  for  non-payment  of  rent.  Counter-claim 
not  connected  with  plaintiff's  demand,  in  the  absence  of  special 
circumstances  disallowed  (Hildigev.  CfFarre.ll,  8  L.  R.  Ir.  158). 

Action  by  A.  against  B.  for  trover  of  goods  which  C.  assigned  by 
bill  of  sale  to  A.,  and  which  B.  had  seized.  Counter-claim  by  B. 
alleging  a  bill  of  sale  from  C.  to  him  and  claiming  relief  against  C. 
upon  it.  field,  so  far  as  claim  against  C.  was  concerned,  not  suf- 
ficiently connected  with  the  original  cause  of  action  (Barber  v. 
•Bfaiberff,  19  Ch.  D.  473). 

Action  for  specific  performance  by  vendor  against  purchaser. 
Counter-claim  for  a  comparatively  small  amount  of  money  owing  as 
the  result  of  an  account  by  plaintiff  to  defendant,  and  which  the 
latter  claimed  to  set-off  against  the  purchase  money.  Counter-claim 
excluded  as  irrelevant  to  original  claim  and  because  it  would  be  in- 
expedient to  try  the  two  claims  together,  and  would  unduly  delay 
the  action  to  investigate  the  account  (Gray  v.  Webb,  21  Ch.  D.  802). 

Action  by  liquidator  for  calls  against  a  newspaper  proprietor. 
Counter-claim  for  price  of  advertisements  and  damages  (Govern  )i«>nt 
•Security  Invest.  Co.  v.  Demfrty,  50  L.  J.  Q.  B.  199). 

Where  a  counter-claim  is  not  excluded,  it  is  still  a  question  of 
convenience  and  in  the  discretion  of  the  Court,  whether  the  action 
and  counter-claim  should  be  tried  together  or  separately  (Re  Wood- 
.Jine,  Thont)>*on  v.   Woodfine,  47  L.  J.  Chy.  832;  38  L.  f.  753). 

Form  of  '  'oioHer-Claim.—A  counter-claim  and  statement  of 
defence  must  be  included  in  the  same  pleading,  and  the  same  rules 
apply  in  many  respects  to  a  counter-claim  as  to  a  statement  of  claim 
(see  Holloway  v.  York,  25  W.  R.  627). 

A  counter-claim  is  subject  to  the  same  rules  as  a  claim  in  respect 
to  the  causes  of  action  which  may  be  joined,  and  therefore  a  counter- 
claim for  recovery  of  land  with  an  independent  claim  for  damages 
was  disallowed  as  contrary  to  Rule  116  (Compton  v.  Preston,  21  Ch. 
D.  138). 

By  the  express  terms  of  the  Rules,  the  relief  prayed  for  by  way 
of  counter-claim  must  be  specifically  stated  (Rule  133)  ;  and  the 
facts  supporting  each  cause  of  action  are,  as  far  as  may  be,  to  be 
kept  distinct  (Kule  134);  but  a  counter-claim  under  the  Ontario  Acts 
and  Rules  is  not  governed  by  as  strict  regulations  as  in  England. 
Rules  10  and  20  of  the  English  Order  19  have  not  been  adopted 
here.  Rule  10  provided  that  "where  any  defendant  seeks  to  rely 
upon  any  facts  as  supporting  a  right  of  set-off  or  counter-claim,  he 
shall,  in  his  statement  of  defence,  specifically  state  that  he  does  so 
by  way  of  set-off  or  counter-claim."  Under  this  Rule  a  defendant 
is  not  allowed  in  England  to  mix  the  facts  supporting  his  counter- 
claim, indiscriminately  with  those  constituting  his  defence.  Where 
a  pleading  was  headed  "statement  of  defence  and  counter-claim," 
and  set  forth  in  thirteen  paragraphs  facts  on  which  the  defendant 
relied  for  his  defence  without  making  any  reference  to  counter- 
claims, and  concluded  in  the  fourteenth  paragraph  with  a  claim  by 
way  of  counter-claim  for  damages,"  it  was  held  by  Fry,  J.,  to  be 
not  a  proper  counter-claim  and  was  dismissed  (Crowe  v.  Barnicot, 
6  Ch.  D.  753  ;  see  also  Hillman  v.  Mayhew,  24  W.  R,  485);  but  the 
same  Judge  afterwards  qualified  his  decision  in  another  case,  and 
held  that  it  is  not  necessary  that  a  set-off  or  counter-claim  should 
-have  a  separate  heading,  or  be  separated  by  a  marked  line  from  the 
defence,  or  that  paragraphs  containing  the  facts  relied  on  should  be 
separately  numbered  (Leesv.  Patterson,  26  W.  R,  399,  7  Ch.  D.  866). 
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The  necessity  for  strict  compliance'  with  Rule  10  of  the  English      Rules 

-  may    have    been    partly    due  to    the  principle  of  the  Eng-    12?   128 

in    regard   to  admissions   (see  note  to  Rule  148)  and  to 
Rule  'JO,  which  required  the  plaintiff'  to  deal  specifically  in  his  reply 
i.-li  allegation  in  the  counter-claim  of  which  he  did  not  admit 
nth. 

result  under  the  English  Act  is,  therefore,  that  though  the 
.nt  of  defence  and  counter-claim  may  be  combined  in  the  same 
nt,  they  are  quite  distinct  pleadings.     The  paragraphs  of  the 
document,  may  be  numbered  consecutively  ;  and  the  counter-claim 
need  not  be  separated  from  the  defence  by  any  marked  line  or  sepa- 
ading  ;  but  it  is  necessary  that  all  the  facts  which  the  defend- 
ant relies  upon  by  way  of  counter-claim  should  appear  in  that  part 
of  the  document  which  in  fact  constitutes  the  counter-claim  ;  audit 
is  not  enough  if  the  facts  be  found  scattered  through  the  defence  and 
counter-claim.     If  the  facts  relied  on  by  way  of  defence  are  also  relied 
upon  to  support  the  counter-claim,  they  may  be  incorporated  in  the 
counter-claim  by  reference  to  the  paragraph  in  which  they  are  set 
forth  in  the  defence  (Birmingham  Estates  Co.  v.  Smith,  13  Ch.  D. 

t 

The  result  under  the  Ontario  Act  would  seem  to  be,  that  it  is  not 
necessary,  by  separate  numbering  of  paragraphs,  headings,  or  other- 
wise, to  distinguish  the  defence  from  the  counter-claim.  It  should 
be  sufficient  if  the  facts  on  which  the  defendant  relies,  whether  by 

•  !   defence  or  counter-claim,  are  concisely  stated  and  without 
prolixity  (Rule  128),  keeping  as  far  as  may  be  separate  and  distinct, 
the  facts  relating  to  several  and  distinct  causes  of  action  relied  on 
by  way  of  counter-claim  (Rule  134).     A  prayer  for  the  counter  relief 

1  should  be  added  (Rule  133).  Then  by  analogy  to  the  decision 
in  \V«t*<,ji  v.  J/oirtin*,  24  W.  R.  884,  if  the  facts  stated  show  either 
a  defence,  or  a  right  to  any  relief  prayed  for  by  way  of  counter-claim, 
the  defendant  should  be  entitled  to  the  benefit  of  such  defence  or  to 
such  relief.  If  relief,  by  way  of  counter-claim,  whether  general  or 
otherwise,  is  not  asked,  it  will  be  taken  that  it  is  not  wanted 
( llnllnwaii  v.  York,  supra).  A  form  of  counter-claim  is  given  in  App. 

..  69. 

As  to  the  time  for  delivering  a  counter-claim  in  the  case  of  a 
person  already  party  to  the  cause,  see  Rule  164,  and  in  the  case  of  a 
third  party,  Rule  165. 

128 

4.  Every  pleading  shall  contain  as  concisely  as  may  Form. of 
be  a  statement  of  the  material  facts  on  which  the  party  pi< 
pleading-  relies,  but  not  the  evidence  by  which  they 
are  to  be  proved  ;  such  statement  shall  be  divided 
into  paragraphs,  numbered  consecutively  ;  and  each 
paragraph  shall  contain,  as  nearly  as  may  be,  a  sepa- 
rate allegation;  dates,  sums  and  numbers  shall, be 
expressed  in  figures  and  not  in  words  ;  signature  of 
Counsel  shall  not  be  necessary  ;  forms  similar  to  those 
.in  Appendix  (D)  hereto  may  be  used.  (R.  Sup.  C, 
1875,  Order  19  R.  4.) 

This  is  the  same  as  the  English  Rule. 
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Rule  128. 

Facts  to  be 
stated. 


What  are 
"material 
facts." 


Prolixity. 


Admission 
and  other 
evidence. 


The  new  system  of  pleading  requires  not  the  legal  result  of  the 
facts  but  the  facts  themselves  to  be  stated,  (see  note  to  Rule  125). 
A  statement  of  claim  therefore  which  merely  alleged  that  a  good 
and  valid  donatio  mortis  causa  had  been  made  to  the  plaintiff,  with- 
out stating  the  facts  which  constitute  it,  was  held  to  be  demurrable 
(Re  Parton,  Toivnsend  v.  Parton,  30  W.  E.  287  ;  45  L.  T.  755).  In 
an  action  of  libel  it  was  held  that  the  defendant  must  set  out  all  the 
facts  which  he  relies  upon  as  showing  justification  or  privilege  (Belt 
.Inures,  51  L.  J.  Q.  B.  359)  ;  and  in  a  similar  action,  evidence  of  the 
plaintiffs  general  bad  character  was  held  not  admissible  unless  refer- 
red to  in  the  statement  of  defence  (Scott  v.  Sampson,  8  Q.  B.  D.  491). 

In  an  action  of  slander  it  is  not  sufficient  to  allege  that  the  defendant 
falsely  and  maliciously  spoke  and  published  the  defamatory  words 
complained  of.  The  time  and  place,  and  the  persons  to  whom  or  in 
whose  presence  they  were  spoken  must  be  stated  with  reasonable 
certainty  (Thornton  v.  Capstock,  19  C.  L.  J.  254). 

A  plaintiff  who  claimed  to  be  entitled  to  a  right  of  way  over  a 
road,  and  an  injunction  against  the  obstruction  of  the  road  was  re- 
quired to  state  in  his  pleading,  the  way  and  the  route  and  limitations 
of  the  road  over  which  he  claimed  the  right.  A  general  statement 
that  there  was  a  road  over  a  certain  farm  connecting  two  other 
farms,  and  that  the  plaintiff  and  his  tenants  were  entitled  to  a  right 
of  way  over  it  was  held  to  be  embarrassing  (Harris  v.  Jenkins,  22 
Oh.  D.  481.)  So  a  plaintiff  claiming  an  easement  must  set  out  the 
facts  on  which  he  relies  as  entitling  him  by  grant,  prescription  or 
otherwise  (Farwell  v.  Hoogan,  12  L.  R.  Ir.  14). 

The  "  material  facts  "  are  not  confined  to  facts  which  must  be 
proved  in  order  to  establish  the  cause  of  action  ;  any  facts  which 
may  affect  the  damages,  and  which  the  plaintiff  is  entitled  to  prove 
at  the  trial,  are  properly  pleadable  in  a  statement  of  claim  (MilUny- 
tun  v.  Loriny,  6  Q.  B.  D  190  ;  Luinb  v.  Beaumont,  49  L.  T.  772.) 
Though  each  paragraph  should  as  nearly  as  possible  contain  a 
separate  allegation,  it  need  not  contain  a  separate  cause  of  action  or 
defence  ( Union,  <fcc. ,  v.  Lyman,  46  U.  C.  Q.  B.  453).  The  facts  must  be 
stated  concisely,  without  any  rhetoric  (per  Mellish,  L.  J.,  in  Watson 
v.  RodiveU,  45  L.  J.,  Chy.  744;  3  Ch.  D.  380)  ;  but  if  a  pleading 
states  only  material  facts,  it  will  not  be  struck  out  merely  because 
the  facts  are  stated  at  too  great  length  (Heap  v.  Marris,  2  Q.  B.  D. 
630)  ;  unless  the  pleading  is  so  prolix  as  to  embarrass  (Dart/  v. 
Carrt-tt,  1  Oh.  D.  at  p.  488  ;  Marsh  v.  Pontefract,  <L-c.,  W.  N.  1876, 
7).  .Prolixity  may  consist  in  (1)  necessary  facts  being  stated  at 
undue  length  ;  or  (2)  statements  of  unnecessary  facts  (per  Baggallay, 
L.  J.,  in  Davuv.  Garrett,  38  L.  T.  77).  It  is  improper  to  state 
argument,  or  inferences  and  conclusions  of  law  (Davy  v.  Garrett, 
xii/tra ;  per  Mellish,  L  J.,  IVatson  v.  Rodwell,  supra;  Haumer  v. 
F/i'jItt,  35  L.  T.  127  ;  Williamson  v.  L.  &  N.  W.  Ry  Co.,  12  ( 1h.  D. 
7s7);  or  matters  of  law  that  might  be  raised  by  demurrer  (Stokes  v. 
(>/-((iit,  4  C.  P.  D.  25);  or  "charges"  such  as  were  sometimes  intro- 
duced in  Equity  pleadings  and  were  merely  statements  of  the 
pleader's  view  of  the  equity  (  Watson  v.  Rodwell,  supra);  or  evidence, 
e.  (j. ,  facts  showing  that  a  person  is  the  heir-at-law  of  a  deceased 
person  '  Erelun  v.  Evelyn,  W.  N.,  1880,  62;  see  also  Blake  v. 
Allnmi  Life  '  Ins.  Co.,  35  L.  T.  269  ;  45  L.  J.  C.  P.  663  ;  Jo 
Turner,  \V.  N.,  1875,  239;  Williamson  v.  L.  &  N.  W.  Ky  Co., 
supra]  ;  or  evidence  in  the  shape  of  admissions  (Askew  v.  N.  E.  R'y 
Co.,  W.  N.  1875,  238).  Documents  relied  on  as  admissions  are 
nothing  but  evidence  (Davy  v.  Garrett,  1  Ch.  D.  473).  The  Court 
has  a  discretion  to  strike  out  statements  which  are  open  to  any  of 
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•tions   (Rule  ITS).      There  are  many  cases  in  which  facts    Ruie  123. 

so  mixed  up  as  to  be  almost  indistinguishable  (per 
..ild,  J.,   in   Smith   v.    H'^t,  W.   N .,    1870,   55  ;  2  Chad.  Ch. 
il«. 

plaintiff  need  not  state  tinder  what  particular  form  of  action 
proceeding  ;    nor   in  what  legal  relation  he  claims  to  stand  to 
;  mt   (Metropolitan   tt'i/   Co.  v.  D<frl<$,  3(5  L.  T.  150  and 
fl..iniii<r  v.  Fl'fjht,  24  W.   K.  34(5). 

rial  is,   a  statement  of  the  facts  and  of  the  relief 

i  ;  and  the  facts  need  not  be  distributed  so  as  to  show  which 

:i  support  each  claim  to  relief.     So  long  as  they  show  that  the 

plaintiff  is  entitled  to  any  one  kind  of  relief  claimed,  or,  where  there 

general  relief,    to  any  relief  at  all,  the  paragraph 

:iing  them  will  not  be  denmrrable  (  Watson  v.  Hawkins,  24  W. 

. 

Where  the  old  forms  of  Common  Law  pleadings   will  serve  as  I'^nu-i 
is.  they  are  not  necessarily  abolished.      Where  a  defendant  has  Common 

-tun  of  money  for  the  plaintiff,  it  was  considered  that  the    '* 
•,ent  of   that  fact  was    all    that    could  be  required  ;    and  an 
ition  for  the  amendment  of  the  statement  of  claim  by  setting 
-lie  circumstances  under  which   the  money  was  received,  was 
Unrtlvtt  v.  Roche,  W.  N.,  1876,  54). 

iiowever,  of  "never  indebted"  and  "set  off,"  in  the  old 

been  struck  out  as  violating  the  present  Rule  (Duci* 

.  Mr.  Dalton,  11  April,  1882).   See  Copley  v.  Jaefoon,  W.  N., 

,,? .  fxt/ai'tum,"  pleaded  after  the  Jud.  Act  in  an  action 

•e  note  to  Rule  141. 

11  held  by  some  Judges  in  England  that  the  old  general 
rlir  performance  of  conditions  precedent  is  improper, 
.11  allegation  of  facts.     See  72  L.  T.  Jour.  343. 

The  defendant  is  entitled  to  have  the  plaintiff's  case  Particulars 
,red  in  an  intelligible  form  (Harbord  v.  Monk,38~L.  T.  411)  ;  and  r»f  pleadings. 

not  sulH  -ientlv  explicit,  particulars  maybe  ordered 

V.  N..  1^75,  202,  220)  ;  or  an  amendment  of  the  claim  may 

^chomberg  v.  Zo'-h.-lli,  W.  X.,  1870,  100;  2  Chad. 

In  Kn>,' /•>;/,-,•/,  v.  .I/,-///////'",  19  C.  L.  J.  116,  3  C.  L.  T.  173,  it  was 

.    Mr.  l>alton  in  Chambers  that  in  a   case    where   formerly  a 

.vould  have  been  entitled  to  particulars  of  a  pleading,  the  pro- 

••ral  l>e  to  move   to  compel   an   amendment   of 

-tate  the   particulars   required.     In  that  case 

\va.s  that  a  note  sued   on  had  been   obtained  by  fraud. 

is  ordered  to  be  amended  so  as  to  state  the  circum- 

•  lie  fraud  (see  \\'<ill'ni,jfni-il  v .  Mutual  Su<\,  5  App.  <  'a.  O.S5. 

ilai's  have  sometimes  l)eeii  ordered  (see  J3<t*fo>i  v.  ltr<i<l*h<tw,  8 

I.    I!.  Ir    :;H!.      A   like  order  would  seem  to  be  proper  where  justi- 

n  is  pleaded  in  general  terms  in  an  action  of  libel  (see  Corc'.ran 

r  an  action  for  wrongful  dismissal  (see  Saiiitili-r* 

7Ch.   I).  435  ;  448). 

In  suits  for  alimony,  the  former  Chancery  practice  required  that 

of  \  iolencc  or  adultery  relied  on  should  be  set  forth 

•ally  in  the  bill  that  the  defendant  might  have  notice  of  them, 

Lence  of  sueh  acts  could  be  given  (lt<xlin<n>  v.  Uod- 

_'|>  <  it .   r_'s,  440,  441 ).     This  seems  in  accordance  with  the  new 

of  pleading.     In  Ro>«>nst<i<it  v.  Rosenstadt,  9  Pr.  R.  311,  an 

19 
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Rule  128-  order  was  made  for  delivery  of  particulars  of  acts  relied  on  within 
one  month  and  confining  the  plaintiff's  evidence  to  such  acts  ;  and 
though  in  that  case  it  was  considered  convenient  to  order  particu- 
lars, the  decision  shews  clearly  enough  that  the  plaintiff's  statement 
of  claim  was  not  properly  framed  to  enable  her  to  go  into  evidence. 

There  may  be,  however,  cases  in  which  a  general  allegation  may 
be  allowed  to  avoid  prolixity  leaving  the  opposite  party  to  apply  for 
particulars  if  necessary  (see  The  Rory,  1  P.  D.  120,  where  a  state- 
ment of  claim  claiming  damages  for  delivery  of  cargo  in  a  damaged 
condition  alleged  that  the  damage  was  occasioned  by  the  defective 
condition  of  the  vessel  or  by  the  negligence  or  breach  of  duty  of  the 
defendants). 

In  some  cases  the  particulars  may  be  obtained  by  examination  for 
discovery  (see  Saumkra  v.  Jones,  1  Ch.  D.  435,  explained  in  Bmbow 
v.  Low,  16  Ch.  D.  97  ;  Frost  v.  Brooke,  32  L.  T.  312  ;  Hill  v.  Watts, 
L.  K.  9  C.  P.  688.) 

In  determining  what  particulars  may  be  demanded,  the  decisions 
under  the  English  practice  of  delivering  interrogatories  may  be  use- 
fully referred  to.  These  shew  that  a  party  cannot  be  compelled  to 
disclose  the  details  of  his  evidence  as  opposed  to  the  facts  ;  (E<id<'  v. 
Jacobs,  3  Ex.  D.  335  ;  explained  Atty  Gen.  v.  Gaskill,  30  \V.  R.  558; 
Benbow  v.  Low,  16  Ch.  D.  93  ;  Re  Leiyh,  Rowditf'e  v.  Leiyh,  6  Ch. 
D.  256  ;  Steward  v.  Lord  Lonsdale,  5  C.  P.  D.  47  ;  42  L.  T.  172  ; 
Commissioners  of  Sewers  v.  Glasse,  L.  R.  15  Eq.  302)  ;  or  matters 
which  do  not  pertain  to  the  questions  to  be  raised  at  the  trial, 
though  they  may  be  relevant  if  a  judgment  is  obtained  (Parker  v. 
Wells,  18  Ch.  D.  477)  ;  but  the  material  facts  upon  which  the  issues 
in  the  case  will  be  raised  must  be  disclosed,  (Ashley  v.  Taylor,  38  L. 
T.  44, )  such  as,  in  an  action  for  dissolution  of  a  partnership  in  the 
practice  of  surgeons,  occasions  when  the  detendaiit  conducted  himself 
in  such  a  way  as  to  make  it  impossible  for  the  plaintiff  to  practice 
with  him,  (Lyon  v.  Ttwddrll,  13  Ch.  D.  375)  ;  and,  in  an  action  for 
wrongful  dismissal,  instances  of  misconduct  relied  on  to  justify  the 
dismissal  (Saundcm  v.  Joiu-s,  7  Ch.  D.  435). 

In  an  action  for  goods  sold  and  delivered,  a  counter-claim  for 
damages  for  inferior  quality  was  set  up.  Particulars  of  the  dam- 
ages claimed  were  ordered  (Anon.  W.  X..  1875,  220;  see  also 
notes  to  Rules  14  and  159). 

In  an  action  for  damages  for  injuries  occasioned  by  negligent 
driving,  particulars  of  negligence  and  damages  were  held  proper 
(O'Meara  v.  Stone,  W.  X.  1884,  72  ;  28  Sol.  Jour.  359). 

In  an  action  for  infringement  of  a  patent  the  names  of  persons 
alleged  to  have  used  the  invention  prior  to  the  patent  must  be  dis- 
closed (Birch  v.  Mather,  31  W.  R.  362  ;  52  L.  J.  Chy.  292). 

In  an  action  of  slander  particulars  may  be  ordered  of  the  persons 
to  whom  the  slanderous  words  were  spoken,  or  if  such  persons  were 
unknown,  or  the  words  were  spoken  to  the  plaintiff,  then  the  name 
of  any  person  who  was  present  and  heard,  or  might  have  heard  the 
words  spoken  (Thornton  v.  Capstock,  9  Pr.  R.  535  ;  Bradlmry  v. 
Cooper,  12  Q.  B.  D.,  94);  but  particulars  as  to  names  of  persons 
alleged  to  have  been  passing  by  when  the  slanderous  words  were 
used,  and  particulars  as  to  the  alleged  damages  have  been  refused 
( Wingard  v.  Cox,  W.  X.  1876,  106  ;  2  Charl.  Ch.  Ca.  33.  See  also 
Colonial  Insurance  Corporation  v.  Pr<w-r,  \V.  X.  1876,  55  ;  2  Charl. 
Ch.  Ca.  35  ;  Restell  v.  Steward,  W.  X.  1875,  231  ;  1  Charl.  Ch.  Ca.  87). 


COPIES    AND    DELIVERY    OF    PROCEEDIM .-.  '2l»l 

The  practice  in  the  Probate  Division  in  England  is  not  to  order       ftuies 
•ulars  of  undue  influence  charged  (Lord  Salisbury  v.  Nwjent,  i)     128-131 
V.  I  >.  •_':>!  1  ;  or  of  allegations   of  a  testator's  unsoundness  of  mind 
(Hun/chiton  v.  Barninyham,  53  L.  J.  Pro.  16). 

In  an  action  of  seduction  defendant  was  held  not  entitled  to  par- 
ticulars of    times  and.  places  unless  he  made  affidavit  denying  the 
•ion  so  as  to  shew  that  he  did  not   know  the  nature  of  the 
s  brought  against  him,  which  otherwise  would  be  deemed  to  be 
matters  within  his  own  knowledge   (Thompson  v.  Birkley,  31  W.  R. 

17  L.  T.  TOO). 

An  order  striking  out  particulars  complained  of  as  too  general  was 
refused,  it  being  held  that  if  too  general  the  admission  of  evidence 
thereunder  was  in  the  discretion  of  the  Judge  at  the  trial  (Citizens 
Iium-atif  v.  Campbell,  3  C.L.  T.601,  20  C.  L.  J.  30). 

The  plaintiff  in  an  action  for  recovery  of  land,  must  set  out  all  the 

material  facts  upon  which  his  title  is  founded  (see  note  to  Rule  144). 

The  provision,  that  signature  of  counsel  is  not  to  be  necessary,  does 

not  mean  that  it  is  improper  and  ought  to  be  struck  out  (Bernard  v. 

-,-k,   W.   X.  1876,    134).     In  Duckitt  v.  Jones,  W.   N.  1876, 

L.  T.  777,  counsel's  signature  was  said  to  be  desirable,  and  in 

case  of  a   petition  by  trustees  for  advice,  necessary  (Re  Boulton's 

VY.  X.  1882,  62  ;  30  W.  R.  596  ;  51  L.  J.  Chy.  493). 

129 

Every  pleading  may  be  either  printed  or  written,  cj^*  °* 
or  partly  printed  and  partly  written,  but  no  more  than 
four  copies  of  any  pleading  or  other  document  are  to 
be  allowed  to  any  party  in  a  cause  or  matter,  exclusive 
of  the  draft,  but  inclusive  of  all  other  copies  that  may 
be  required,  or  made,  in  the  progress  of  the  cause. 
(See  R.  Sup.  C.,  1875,  Order  19,  R.  5  ;  G.  0.  Chy,  Nos. 
66,  403.) 

This  Rule  contains  the  same  provisions  as  Chy.  Gen.  Orders  66  and 
403,  except  that  by  Gen.  Ord.  66  dates  and  sums  were  required  to  be 
sed  in  figures  instead  of  words,  where  the  pleading  was  wholly 
printed. 

130 

6.  If  more  than  three  copies,  exclusive  of  the  draft,  rilltiliy 
are  required  of  any  pleading  or  other  document,  the  ! 
party  may  have  the  pleading  or  document  printed  for 
the  purposes  of  the  cause  or  matter,  and  in  that  case 
he  shall  in  lieu  of  all  charges  for  copies  be  allowed  30 
cents  per  folio  of  the  pleading  or  document,  and  his 
reasonable  disbursements  of  procuring  the  same  to  be 
printed.     (See  R.  Sup.  C.,  1875,  Order  19,  R.  5  ;  G.  0. 
Chy.  No.  404). 

is  the  same  as  the  Chy.  Gen.  Ord.  404.     The  English  Rule  5 
similar. 
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7-   Every  pleading  or  other  document  required  to  l!:llivvry  "f 
be  delivered  to  a  party,  or  between  parties,  shall  be  !" 
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Eules  delivered  to  the  solicitor  of  every  party  who  appears 
131,  132.  by  a  solicitor,  or  to  the  party  if  he  does  not  appear  by 
a  solicitor  ;  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document  shall 
be  delivered  by  being-  posted  up  in  the  office  from 
which  the  writ  of  summons  was  issued.  (Comp.  R. 
Sup.  C,  1875,  Order  19,  R.  6.) 

Same  as  the  English  Rule,  except  that  the  latter  provides  for  the 
filing  of  the  pleading  or  document  instead  of  posting. 

For  the  definition  of  "  pleading"  see  sec.  91  of  the  Act. 

By  the  next  Rule  every  pleading  in  an.  action  is  required  to  be  de- 
livered ;  and  delivery  includes  tiling  (Rule  150). 

Where  the  parties  have  solicitors,  pleadings  and  notices,  must  in  the 
absence  of  special  arrangement  be  delivered  by  the  party's  solicitor 
(Yeatman  v.  Snow,  28  W.  R.  574,)  and  served  either  upon  the 
solicitors  or  their  Toronto  agents,  (Omnium  Securities  Co.  v.  Ellis,  18 
C.  L.  J.  143  ;  2  C.  L.  T.  216.)  See  Kettlewellv.  Watson,  52  L.  J.  Chy. 
818  where  a  notice  served  by  a  new  solicitor  before  an  order 
changing  the  solicitor  had  been  obtained,  was  held  good,  no  one 
being  misled.  See  also  Rule  459.  Special  arrangement  is  some- 
times made  between  solicitors  for  service  of  papers  upon  one 
another  through  the  post  office,  and  in  such  case  a  question  may  arise 
as  to  whether  the  service,  is  to  count  from  the  date  of  mailing  or  the 
date  of  receipt .  This  will  be  determined  according  to  the  agreement 
if  any,  between  them  or  if  no  special  agreement  on  this  point  the 
date  of  the  receipt  will  be  the  date  of  service  as  it  is  the  general 
practice  to  admit  service  as  of  the  day  of  receipt  (McDonough  v. 
Alison,  9  Pr.  R.  4). 

Service  must  be  effected  upon  a  party's  solicitor  on  the  record, 
though  he  may  have  ceased  to  represent  the  party  (Davidson  v. 
Leslie,  9  Beav.  104  ;  Wright  v.  King,  ib,  163.) 

For  proceedings  on  the  death  of  a  solicitor,  to  compel  the  appoint- 
ment of  another,  see  Dean  v.  Lethbridge,  '26  Beav.  397. 

A  notice  of  motion  for  judgment  is  a  document  which  may  be  de- 
livered by  posting  as  mentioned  in  this  Rule  (Dymond  v .  Croft,  3 
Ch.  D.  512  ;  Morton  v.  Miller,  3  Ch.  D.  516  ;  Williams  v.  Cardwell, 
25  W.R.  646,  not  following  Cook  v.  Dey,W.tt .  1876,  122) ;  and  must  be 
;shewn  to  have  been  served  either  in  this  way  or  personally,  on  motioa 
i or  judgment  where  the  party  has  not  appeared  (Burritt  v.  Murdoch,  9 
Pr.  R.  191).  After  interlocutory  judgment  signed  in  an  action  for 
unliquidated  damages  in  default  of  appearance,  a  notice  of  inquiry 
to  assess  damages  was  held  to  be  sufficiently  served  by  filing  under 
the  corresponding  Irish  Rule  (O'Connor  r.  Hogan,  10  L.R.  Ir.  262). 

132 

HOW   '  8.  Every  pleading  in  an  action  shall  be  delivered 

dtnv.'lld     between  parties,  and  shall  be  marked  on  the  face  with 

should  be     ^e  date  of  the  day  on  which  it  was  filed,  and  with 

the  reference  to  the  Division  to  which  the  action  is 

assigned,  the   title   of  the   action,  the    description    of 

the  pleading,  and  the  name  and  place  of  business  of 

the  solicitor  and  agent  (if  any)  of  the  party  filing  the 
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same,  or  the  name  and  address  of  the  party  filing  the      Rules 
same  if  he  does  not  act  by  a  solicitor.     (Comp.  R.    132-134. 
Sup.  C,  1875,  Order  19,  R.  7.) 

Substantially  the  same  as  the  English  Rule,  except  that  under  the 
pleadings  are  to  be  delivered  only,  and  need  not  be  filed. 
Filing  is  necessary  here  under  Rule  150. 
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Q.  Every  statement  of  claim  shall  state  specifically  n^t 

.    '       .  .    ,.       t  •   i        i  i-       •  rf      1    •  -1  •         i  claimed  to 

the  relief  which  the  plaintiff  claims,  either  simply  or  i,e  stated 
in  the  alternative,  and  may  also  ask  for  general  relief.  si'eclhcally- 
And  the  same  rule  shall  apply  to  any  counter-claim 
made,  or  relief  claimed  by  the  defendant,  in  his  state- 
ment of  defence.     If  the  plaintiff's  claim  be  for  dis- 
covery only,  the   statement  of  claim   shall   show   it. 
(R  Sup.  €.,1875,  Order  19,  R.  8.) 

!iie  as  the  English  Rule. 

A  claimant  is  not  entitled  to  any  relief  unless  it  is  specifically 

1  for,  or  can  be  given  under  a  prayer  for  general  relief  ;  and 

if  general  relief  is  not  asked  for,  it  will  be  considered  that  the  party 

>t  want  it  (Holhiran  v.  York,  'J5  W.  R.  627).     Where  general 

relief  is  claimed,  a  pleading  will  not  be   demurrable,  if  the  facts 

in  it  show  that  the  plaintiff  is  entitled  to  any  relief  (  Watson 

•kln#,  "24  \V.  11.  884),  unless  the  relief  be  foreign  to  the  scope 

of  the  claim  (Gaiujhnn  \.  Sharp*',  6  Ont.  App.  417  ;  Gunn  v.  Trust  <k' 

-  <  )nt.  393).     It  is  sufficient  to  set  out  in  the  statement 

of  claim  facts  which  entitle  to  relief  and  pray  for  any  relief  that  the 

facts  warrant  (Phrlp*  v.  White,  1  L.  R.  Ir.  160). 


It  does  not  follow  because  a  plaintiff  has  asked  for  reformation  of 

HI-  at  that  a  defendant  is  entitled  to   claim  the  same  relief 

though  he  has  not  asked  for  it  (  Wolfe  v.  Hut/he*,  18  C.  L.  J.  177). 

to  asking  two  inconsistent  kinds  of   relief  Evans  v.  Davis,  27 

W.  K.  •_'  «,.".,  referred  to  in  note  to  Rule  178,  p.  323,  and  Breslaaer  v. 

-4  \V.  It.  90'J. 
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10.  Where  the   plaintiff  seeks   relief  in  respect 
several  distinct  claims  or  causes  of  complaint  founded  d 
upon  separate  and  distinct  facts,  they  shall  be  stated, 
as  far  as  may  be,  separately  and  distinctly.     And  the 
same  rule  shall  apply  where  the  defendant  relies  upon 
several  distinct  grounds  of  defence,  set-off,  or  counter- 
claim founded  upon  separate  and  distinct  facts.     (R. 
Sup.  C,  1875,  Order  19,  R.  9.) 

Same  as  the  English  Rule. 

Unit;  11")  enables  the  plaintiff  to  unite  in  the  same  statement 
of  claim  several  causes  of  action.  The  present  Rule  requires  such  a 
statement  of  claim  to  keep  the  facts  supporting  one  cause  of  action 
as  far  as  may  be  together,  and  distinct  from  the  facts  supporting 
another  cause  of  action.  It  is  not  necessary,  however,  to  distribute 
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Rules       the  various  facts  so  as  to  show  which  are  intended  to  support  any 
134-136     particular  prayer  for  relief  (  Watson  v,  Hawkins,  24  W.  JR.  884). 

The  same  rule  applies  to  a  counter-claim. 
135 

d^umeut  Ilm  WJhere  the  contents  of  any  document .  are 
material,  it  shall  be  sufficient  in  any  pleading  to  state 
the  effect  thereof  as  briefly  as  possible,  without  setting 
out  the  whole  or  any  part  thereof  unless  the  precise 
words  of  the  document  or  any  part  thereof  are 
material.  (R.  Sup.  C.  1875,  Order  19,  R.  24.) 

Same  as  the  English  Rule. 

This  does  not  dispense  with  the  necessity  of  setting  forth  the  precise 
defamatory  words  in  an  action  of  libel  or  slander  (Harris  v.  Warre, 
4  C.  P.  D.  125 ;  Bradlatujh  v.  The  Queen,  3  Q.  B.  D.  607  ;  see  also 
Davy  v.  Garrett,  7  Ch.  D.  473). 
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Allegation  of  i2.  Where  it  is  material  to  allege  malice,  fraudulent 
intention,  knowledge  or  other  condition  of  the  mind 
of  any  person,  it  shall  be  sufficient  to  allege  the  same 
as  a  fact,  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred.  (R.  Sup.  C.,  1875, 
Order  19,  R.  25.) 

Same  as  the  English  Rule. 

Fraud.  Fraud  should  be  distinctly  charged  as  fraud  (Davy  v.  Garrett,  1 

Ch.  D.  at  p.  489) ;  and  if  "fraudulently,"  or  words  of  similar  import 
are  omitted,  there  must  be  allegations  of  fact  which  necessarily  and 
per  se  amount  to  fraud  (Byrne  v.  Afuzio,  8  L.  R.  Ir.  396,  and  see 
Rule  147)  ;  and  the  facts  constituting  the  fraud  should  be  stated,  or 
no  evidence  in  support  will  be  received  (Re  Rica  Gold  Washing  Co., 
11  Ch.  D.  36,  43,  47  ;  Redgrave  v.  Hurd,  25,  Sol.  Jour.  372  ;  Ark- 
wright  v.  Newbold,  ib.,  338). 

A  general  allegation  of  fraud,  however  strong  the  words  used, 
where  there  is  no  statement  of  the  circumstances  relied  on  as  con- 
stituting the  alleged  fraud,  is  insufficient  even  to  amount  to  an  aver- 
ment of  fraud,  of  which  any  Court  ought  to  take  notice  (  Wallingford 
v.  Mutual  Society,  5  App.  Ca.,  685,  697,  701.) 

In  Herring  v.  Bischoffscheim,  W.  JS.,  1876,  p.  77,  the  statement  of 
claim  alleged  the  purchase  of  bonds  through  fraudulent  misrepre- 
sentations in  the  prospectus  of  the  company,  and,  on  a  motion  to 
strike  out  parts  of  the  statement  of  claim  as  prolix,  it  was  held 
sufficient  to  allege  generally  that  the  prospectus  which  was  set  out 
was  fraudulent  to  the  knowledge  of  the  defendants  without  specify- 
ing the  particulars  and  without  going  into  either  the  motive  which 
led  to  the  issue  of  the  prospectus,  or  the  particulars  of  the  fraudu- 
lent scheme  of  which  the  prospectus  formed  a  part. 

Malice.  It  will  be  sufficient  under  this  Rule,  in  an  action  for  malicious 

prosecution,  to  allege  that  the  proceedings  were  taken  without  rea- 
sonable or  probable  cause,  without  setting  forth  the  circumstances 
from  which  the  same  would  be  inferred  (Aderis  v.  Thriyley,  W.  N., 
1876,  56  ;  2  Charl.  Ch.  Ca.  43). 
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•  obtaining  more  specific  allegations  of  or  particulars  of  fraud 

e  note  to  Rule  128,  p  289.   See  Kaltenbach  v.  Le>n*.  30  W. 
6  :   4."i    I,.  T.  <3bV>.   for   allegations    which  were   considered  to 
amount  to  a  charge  of  fraud. 

•  •lit  of  claim  was  held  sufficient,  which  alleged  that  while  Negligence. 

lintitf  was  using  an  hotel,  of  which  the  defendant  was  a  pro- 

.-i  guest  for  reward  to  the  defendant,  by  the  negligence  of 

'.ant  the  eeilinn  of  the  room  in  which  the  plaintiff  then  was 

fell  upon  and  injured  him  (Sandys  v.  Florence,  47   L.  J.  C.  P.  598). 
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13.  Where  ic  is  material   to  allege  notice  to  any  Allegation  of 
>n  of  any  fact,  matter  or  thing,  it  shall  be  sufficient "° 

to  allege  such  notice  as  a  fact,  unless  the  form  or  the 
precise  terms  of  such  notice  is  material.     (R.  Sup.  C., 
5,  (  )rder  19,  R.  26.) 
as  the  English  Rule. 
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14.  Where  any  contract  or  any  relation   between  implied 

.  •        r  contract. 

any  persons  does  not  arise  from  an  express  agreement, 
but  is  to  be  implied  from  a  series  of  letters  or  conver- 
sations, or  otherwise  from  a  number  of  circumstances, 
it  shall  be  sufficient  to  allege  such  contract  or  relation 
fact,  and  to  refer  generally  to  such  letters,  con- 
versations or  circumstances  without  setting  them  out 
in  detail  ;  and  if  in  such  a  case,  the  person  so  pleading 
desires  to  rely  in  the  alternative  upon  more  contracts 
or  relations  than  one,  as  to  be  implied  from  such  cir- 
cumstances, he  may  state  the  same  in  the  alternative. 
(R.  Sup.  C.,  1875,  Order  19,  R.  27.) 

as  the  English  Rule. 
An  agreement  is  not  strictly  speaking  a  fact  ;  it  is  an  inference  of 

•  in  facts.     The  material  facts  should  therefore  be  stated  (Rule 
If  the  "express  agreement  "  is  in  writing,  that  fact  will  best 

ted,  and  the  effect  of  the  document  set  forth  (Rule  135).     If 
nt  is  to  be  gathered  from  a  series  of  letters,  conversa- 

•  r  circumstances,  the  present  Rule  applies  (  Tur^wind  v.  fraron, 
T.  543  i  see  also   Smyth  v.  Lecinge,  39   L.  T.  579;  AW/  v. 

H>  I,.  T.  101)  ;  and  Form  43  in  App.  D.) 

\Vht-iv  an  a_Mvement  to  have  any  effect  in  law  must  be  in  writing, 

ifficient  to  allt'ife  that  there  was  an  agreement  without  alleging 

that  it  was  in  writing.     That  it   was  in  writing  is  matter   for  evi- 

at  the  trial  i  Pascoe  v.  ll'i'-hnrd*,  .">0  L.  -I.  Chy.340)  ;  and  it  lies 

the  party  setting  up  the  agreement  to  prove  one  suffipient'in 

it  the  trial  (Privett  v.  Hay,  Mr.  Dalton,  4  March,  18SI  . 
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15.  Neither  party  need  in  any  pleading  allege  any  Fa.-ts  i-r.-- 
matter  of  fact  which  the  law  presumes  in  his  favour,  n'Ti,',. 
or  as  to  which  the  burden  of  proof  lies  upon  the  other 

side,  unless  the  same  has  first  been  specifically  denied. 
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Rules          [E.  g. — Consideration  for  a  bill  of  exchange  where 
139-141.    tne  plaintiff  sues  only  on  the  bill,  and  not  for  the  con- 
sideration as  a  substantive  ground  of  claim].   (R.  Sup. 
C.  1875.  Order  19,  R.  28). 

Same  as  the  English  Rule. 
14O 

Denial  of  re-      Ig-   if  either  party  wishes  to  deny  the  right  of  any 

preservative  i    • 

capacity,  other  party  to  claim  as  executor,  or  as  trustee,  or  as 
assignee  in  insolvency,  or  in  any  representative  or 
other  alleged  capacity,  or  the  alleged  constitution  of 
any  partnership  firm,  he  shall  deny  the  same  specifi- 
cally [or  the  same  will  be  taken  to  be  admitted].  (See 
R.  Sup.  C.  1875,  Order  19,  R,  11). 

The  English  Rule  does  not  contain  the  words  in  brackets  ;  other- 
wise the  Rules  are  the  same. 

See  notes  to  Rule  148. 

The  rule  was  the  same  at  law  under  Reg.  Gen.  T.  T.  1856,  No.  5, 
as  to  Assignees  in  Insolvency,  Executors,  and  Administrators  and 
persons  authorized  by  any  Act  of  Parliament  to  sue  or  be  sued  as 
nominal  parties  (see  Jones  v.  Brown,  1  Bing.  N.  C.  484,  and  Harr. 
C.  L.  P.  Act,  712). 

141 
Bare  denial        17.  Where  a  contract  is  alleged  in  any  pleading  a 

of  contract    .         '     .        .    .       c     ,  1  .  J    l 

only  denial  bare  denial  of  the  contract  by  the  opposite  party  shall 
making,  be  construed  only  as  a  denial  of  the  making  of  the 
contract  in  fact,  and  not  of  its  legality  or  its  suffi- 
ciency in  law,  whether  with  reference  to  the  Statute 
of  Frauds  or  otherwise.  (Comp.  R.  Sup.  C.,  1875, 
Order  19,  R.  23). 

Same  as  the  English  Rule. 

A  plea  of  non  eat  factum  pleaded  to  a  declaration  filed  before  the 
Judicature  Act  in  an  action  on  a  policy  of  insurance  was  held  not 
embarrassing  as  under  this  Rule  it  must  be  treated  as  a  denial  of  the 
making  of  the  contract  of  insurance  in  fact  (Burnett  v.  Union  Mnt. 
F.  Ins.  Co.,  32  C.  P.  134). 

In  an  action  of  ejectment  by  the  assignee  of  a  lessee  against  the 
assignors,  the  statement  of  claim  alleged  an  assignment  by  deed  by 
defendants  to  the  plaintiffs.  The  defendants  denied  "that  they  had 
assigned  or  made  over  the  premises  "  to  the  plaintiff.  This  was  held 
under  the  corresponding  Irish  Rule  to  put  in  issue  the  execution  of 
the  assignment  only  and  not  its  invalidity  as  contrary  to  a  covenant 
against  alienation  in  the  lease  (Hayes  v.  Corcoran,  8  L.  R.  Ir.  7.">). 

The  effect  of  this  Rule  is,  to  require  the  defendant  who  wishes  to 
rely  on  the  Statute  of  Frauds  to  plead  the  Statute  specifically.  Before 
this  Act  there  was  a  difference  in  this  respect  between  the  practice 
at  Law  and  in  Equity.  "At  Law  if  the  contract  was  denied,  it 
was  a  matter  of  evidence  whether  the  contract  was  one  which  could 
be  sued  upon,  or  whether  the  remedy  was  barred  by  the  Statute  ; 
but  in  Equity,  if  the  defendant  intended  to  rely  upon  the  Statute  of 
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uiy  other  special  Statute,  he  was  compelled  to  make  a  Ruies 
rmeiit  of  Ins  intention  "  (/>,,•  Mellish,  L.  J.,  in  Clarke  v.  141-143 
1,  .1.  O.  l'».  f>4).  See  also  .I/,/, •,/„ n  v.  Worthinyton,  38  L. 

Formerly  in  Equity  the  Statute  might  have  been  relied  on  by 

demurrer  where  the  facts,  which  made  the  Statute  apply,  appeared 

on  the  faee  of  the  bill  (  Won,!  v.  Mi,/,f,-fci/,  '2  Sm.  &  ('}.  115  :    Agnew 

•ute  of  F  rain  Is,  I'.Ki.      In  Clarkev.  Calhnr,  xupra,  the  plaintiff 

by  anticipation   of  the   defence  of  the  Statute  alleged  facts  to  show 

tie    contract   though    verbal    was    a   binding   one   under  the 

•.  and  the  defendants  traversed  these  facts  merely,  not  setting 

up  the  Statute.     It  was  held  that  defendant  was  not  entitled  to 

:i  the  Statute. 

In    England  it  has    been    held   that   the    facts   which  make  the 

•  apply  should   be  stated,  and  the  particular  provisions  relied 

-'•lould  be  pointed  to.      It  is  not  sufficient  to  merely  make  a 

!    statement   of   reliance   on   the  Statute  (Pullen  v.    Snelas, 

r  :;c»3). 

defence  of  the  Statute  cannot  since  the  Judicature  Acts  be 

by   demurrer  ((?atlin<j   v.   Kin</,    5   Ch.   D.   660;  Morgan  v. 

'nliton,   38    L.   T.   443;     Toide   v.    Topham,    37    L.  T.    308; 

Ins   v.    Lord   Pcnrlnin,    4  App.  Ca.  51  ;  Shardlow  v.  Cotter  ill, 

\\ .  \  ..   1881,  -2  :  Futcherv.  Fntchn-,  29  W.  R,  884,  and  see  notes  to 

Kule  147 1.     But  where  the  objection  of  the  Statute  has  been  once 

!>y  ileniurrer  and  overruled,  it  may  be  afterwards  insisted  on 

at  tin-  hearing  without  being  pleaded   (Johnasxon  v.  Bonhote,  2  Ch. 

298). 
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1 8.  No  plea  or  defence  shall  be  pleaded  in  abate- ^j;1^ 
ment.     (R.  Sup.  C,  1875,  Order  19,  R.  13.) 

ne  as  the  English  Rule. 

A   plea  in  abatement  was  one  which  showed  some  ground  for 

abating  or  quashing  the   Writ,   or  the  writ  and  declaration.     Such 

were  generally  based  on  the  non-joinder  of  parties,   or  the 

ial  competency  of  the  parties  to  sue  or  be  sued.      An  instance 

of  an  inrtlV-ctual  attempt  to  raise  what  amounted  to  a  plea  in  abate- 

will  be  found  in  P^-xtoii  v.  I.amont,  1  Ex.  D.  361. 
Though  the  form  of  objecting  by  means  of  a  plea  in  abatement  to 
the  non-joinder  of  a  defendant,  who  ought   to  be  included  in  the 
i-olished,  yet  an  application  to  have  such  person  included 
as   a   defendant   ought   to   be   granted  or  refused  upon  the   same 
principles   on   which  a  plea  in  abatement  would  have  succeeded  or 
failed  ;  /XT  Lord  Cairns  in  (Kendalv.  Hamilton,  4  App.  Ca.  516). 

A  defence  stating  that  plaintiff  is  a  married  woman  and  her  hus- 
band is  a  necessary  party  is  in  reality  an  informal  plea  in  abatement 
and  is  no  defence  (Aboidoffv.  OppenJteimer,  30  W.  R.  429). 

143 

19.  No  new  assignment  shall  hereafter  be  necessary  ;;.'r1nl1!^*"~ 
or  used.     But  everything  which  has  heretofore  been 
alleged  by  way  of  new  assignment  is  hereafter  to  be 

luced  by  amendment  of  the  statement  of  claim. 
R.  Sup.  C,  1875,  Order  19,  R.  14.) 

as  the  English  Rule. 
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Rules  Sometimes,  owing  to  the  generality  of  a  declaration,  the  defendant 

143, 144.  was  no*  sufficiently  guided  by  it  to  the  real  cause  of  complaint,  and 
was  therefore  led  to  anply  his  plea  to  a  different  matter  from  that 
which  the  plaintiff  had  in  view  ;  for  example,  a  plaintiff  might  have 
been  twice  assaulted  by  defendant  ;  one  of  these  assaults  may  have 
been  justifiable,  as  having  been  committed  in  self-defence,  while  the 
other  might  be  without  excuse.  Supposing  the  plaintiff  to  sue  in 
respect  of  the  latter,  the  declaration  from  its  general  terms  would 
not  necessarily  inform  the  defendant  that  it  was  the  second  assault, 
and  the  defendant  might  plead  to  the  first,  son  assault  demesne.  The 
plaintiff  then  had  no  course  but  by  new  assignment  to  declare  that 
he  brought  his  action,  not  for  the  first,  but  for  the  second  assault  (see 
Stephen  on  Pleading  187).  Such  an  occurrence  is  not  easily  con- 
ceived under  the  present  system,  where  the  facts  are  stated,  and  not 
the  legal  result  of  facts  only.  Should  it  happen,  however,  the  state- 
ment of  claim  may  be  amended.  This  Rule  is  not  to  be  construed 
as  rendering  an  amendment  of  the  statement  of  claim  necessary  in 
other  cases  than  those  in  which  a  new  assignment  would  have  been 
necessary  under  the  old  pleading  at  law.  In  other  cases,  if  new 
matter  is  raised  by  defendant,  the  plaintiff  may  either  amend,  or 
may  reply  by  traverse,  or  confession  or  avoidance,  or  both  (see 
Hall  v.  Eve,  4  Ch.  D.  341,  and  Earp  v.  Henderson,  3  Ch.  D.  254). 

144 
Defence  t.o        2o.   No  defendant  in  an  action  for  the  recovery  of 

action  for  .       .  .  t         i'  •  i  r  i   • 

recovery  of  land  who  is  in  possession  by  himself  or  his  tenant 
need  plead  his  title,  unless  his  defence  depends  on  an 
equitable  estate  or  right,  or  he  claims  relief  upon  any 
equitable  ground  against  any  right  or  title  asserted  by 
the  plaintiff.  But,  except  in  the  cases  hereinbefore  men- 
tioned, it  shall  be  sufficient  to  state  by  way  of  defence 
that  he  is  so  in  possession.  And  he  may  neverthe- 
less rely  upon  any  ground  of  defence  which  he  can 
prove,  except  as  hereinbefore  mentioned.  (R.  Sup. 
C.  1875,  Order  19,  R.  15  ;  Comp.  R,  S.  O.,  c.  40,  s.  87, 
c.  51,  s.  14). 

Identical  with  the  English  Rule. 

This  Rule  only  applies  to  a  defendant.  In  an  action  of  ejectment 
the  statement  of  claim  is  as  much  subject  to  the  foregoing  Rules  as 
any  other  action,  and  the  plaintiff  must  therefore  set  forth  the 
material  facts  upon  which  he  relies  to  prove  his  title.  The  effect  of 
a  deed  is  not  a  fact  and  a  statement  of  claim  was  therefore  held  em- 
barrassing which  merely  alleged  that  by  virtue  of  certain  deeds,  etc., 
plaintiff  was  entitled  to  possession  of  land  and  did  not  state  the  pur- 
port of  the  deeds  or  set  out  the  plaintiff's  pedigree,  or  show  the  de- 
volution of  title  by  which  the  land  in  question  became  vested  in  the 
plaintiff  (PUlipps  v.  Phtiippx,  4  Q.  B.  D.  127  ;  39  L.  T.  329  and  550  ; 
Davis  v.  James,  W.  N.  1884,  44  ;  32  W.  R,  406).  So  also  a  state- 
ment of  claim  which  simply  alleged  that  the  plaintiff  had  been 
wrongfully  dispossessed  of  the  land  by  the  defendant  was  set  aside 
for  not  stating  the  facts  which  shewed  the  plaintiff's  interest  in  the 
land  (O'Connor  v.  O'Hara,  8  L.  R.  Ir.  249). 

In  several  cases  under  the  Irish  Jud.  Act  a  defence  in  actions  of 
ejectment  for  non-payment  of  rent  has  been  set  aside  as  embararass- 
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..here  it  in  effect  merely  denied  that  defendant  was  tenant,  with-       Rules 
iegini;  anything  as  to  the  defendant's  title,  or  saying  that  he    ^44   345 

•u  (see  J/ilditfi'  v.  O'Farrdl,  8  L.  R.  Ir.  158  ;    Barnes 
<-  v.  s  I.    R.  Ir.  165  ;  Rowley  v.  La/an,  10  L.  11.  Ir.  9). 
Where  the  plaintiff's  case  depended  on  the  heirship  of  A.,  and 
that  fact  was  stated  simply,  without  showing  how  A.  became  heir, 
the  pleading  was  held  sufficient,  (Ereli/n  v.  Evelyn,  42  L.  T.  248  ;  28 
\V    It.  531).     The  defendant  relying  on  an  equitable  title  must,  in 
:  fincnt  of  defence  allege  the  nature  of  the  deeds  and  docu- 
ments on  which  he  relies  ;  and  it  is  not  sufficient  to  allege  that  by 
virtue  of  divers  mesne  acts  and  mesne  assurances,  all  the  estates  and 
-ts  of  the  plaintiff's  predecessor  in  title  are  now  vested  in  the 
;;mt  (Siit'-i,!?,*  v.  Jnnn-a.  40  L.  T.  875  ;  27  W.  R.  750).     A  de- 
fendant who  pleads  merely  that  lie  is  in  possession,  is  at  liberty  to 
question  the  plaintiffs  title  even  under  the  English  system  of  plead- 
ing t>y  which  what  is  not  denied  is  taken  to  be  admitted    (Danford 
.In ttft if,  6  Q.  B.  D  ,  645,  affirmed  in  H.  L.  8  App.  Ca.  456  );  a 
under  the  Ontario  system,   where  mere  non-admission  puts 
the  plaintiff  to  proof. 

Attorney  General  v.  Midland  Ry.  Co.,  3  Ont.  511. 

145 

2 1 .   Nothing  in  these  Rules  contained  shall  affect  the  r;™  of  not 
right  of  any  defendant  to  plead  not  guilty  by  statute.  ?l"tSe?3 
And  every  defence  of  not  guilty  by  statute  shall  have 
the  same  effect  as  a  plea  of  not  guilty  by  statute  has 
heretofore  had.     But  if  the  defendant  so  plead  he  shall 
not  plead  any  other  defence  without  the  leave  of  the 
Court  or  a  Judge.     (R.  Sup.  C.  1875,  Order  19,  R.  16; 
Reg.  Gen.  T.  T.,  1856,  No.  21,  Ont.) 

Same  as  the  English  Rule. 

When-  a  plea  of   "not  guilty"  by  statute  is  pleaded,  Reg.  (Sen. 
Trin.  Term,  185(5,  Xo.  21,  will  still  be  applicable.       That  Rule  is  as 

f     11  A 

follows  : 

L'l   "  In  every  case  in  which  a  defendant  shall  plead  the  general  issue,  li.  G.  T.  T., 
intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  Act  Isit5>  No.  21. 

.lament,  he  shall  insert   in   the  margin  of  the  plea  the  words 

'by  statute,'  together  with  the  year  or  years  of  the  reign  in  which 

>t'  Parliament  upon  which  he  relies  for  that  purpose 

).  and  also  the  chapter  and  section  of   each  of  such  Acts, 

and  shall  specify  whether  such  Acts  are  public  or  otherwise,  other- 

irh  pica  shall  be  taken  not  to  have  been  pleaded   by  virtue  of 

any  Art  of  Parliament,  and  such  memorandum  shall  be  inserted  in 

the  margin  or  the  issue,  and  of  the  Nisi   1'rius  Record." 

The    words    ''according    to    Statute"    instead    of    "by    Statute." 

:i  in  the  margin,  are  sufficient  (/fntx-rf.^nt  v.  C'ooA//.  ~   (' .  ('.  n. 

5).     If  the  defendant  omits  to  follow  the  requirements  of-  this 

Kill'-,  he  cannot  give  special    matter   in    evidence   to   bring   himself 

within  the'  if  Parliament which  allows  a  plea  of  "not 

guilty"    (f'nif   v.   Lord   /o/v.s/v/-,  S  M.  and  \V.  HI2  ;  Jmj  \.  M,-J\"tnn, 

1   U.  C.  C.   P.   l.'-5).      An   amendment  may  sometimes   !>.•   allowed   to 

supply    the    omission,    even   after    verdict    i /V///V//V/.M    v.     /fix/;/'*.    15 

177:    l'<n,  .Y'l'f*  r  v.  limj'nli,  <{•  L<\k<'  Huron    Hittliomj   < '<>,i//»i//>/. 

-'7  I'.  C.  i,»    n.  581).     But  where  a  defendant  pleaded  "noi  guilty," 
intending  to  justify  under  a  Statute,  but  the  Nisi  Prius  Record  had 
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RuJes  no*  the  words  "  by  Statute  "  in  the  margin,  the  Judge  at  Nisi  Prius: 
145-147  refused  to  allow  an  amendment  by  the  addition  of  those  words,  as  it 
was  not  shown  that  they  were  in  the  margin  of  the  defendant's  plea 
(Forma  n  v.  Dawes,  1  Car.  &  M.  127).  The  parties  may  so  act  at 
the  trial,  and  subsequently,  as  to  be  precluded  from  raiding  the 
objection  of  the  omission  to  name  a  particular  Statute  in  the  margin 
of  the  plea  (Burridije  v.  Nicholetts,  6  H.  &  N.  383). 

The  plea  of  "  not  guilty"  by  Statute  puts  in  issue  not  only  the 
defence  which  the  Statute  gives,  but  also  all  the  defences  which, 
were  admissible  under  the  general  issue  at  Common  Law  (Rots  v. 
Clifton,  11  A.  &  E.  (331.) 

An  equitable  defence  is  not  admissible  under  the  general  issue  by 
Statute  (Brown  v.  Blackwell,  35  U.  C.  Q.  B.  239). 

The  Court  will  not  in  general  with  this  plea  allow  other  pleas 
(Neale  v.  J/rA>,/->,  2  Dowl.  P.  C.  702  ;  Fisher  v.  Thames  Jane,  fi'y 
Co.,  5  Dowl.  P.  C.  773  ;  O'Brien  v.  Clement,  15  M.  &  W.  435  ;  Legge 
v.  Bond,  \  M.  &  (T.  808  ;  O'Donohue  v.  Maguire,  1  Pr.  R.  131  ; 
Dale'v.  Coon,  2  Pr.  R.  1(50). 

In  II<r.clf<K>t  v.  Ch'-/iit*r'<>r(/.  Local  Board,  (not  reported  but  cited, 
Charley's  Jud.  Act,  3rd  ed.  503),  an  action  for  taking  gravel,  Jessel, 
M.  R.,  gave  leave  to  defendants  to  plead  the  defence  of  sale  by  and 
payment  to  the  authorized  agent  of*  the  plaintiff  in  addition  to  not 
guilty. 

A  plea  of  the  general  issue  by  Statute  is  not  demurrable  though 
no  Statute  is  applicable  (Cairns  v.  Water  Commissioners  of  Ottawa, 
25  U.  0.  C.  P.  551). 
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Manner  of 
making 
admissions,    able, 


147 
What  facts 

must  be 
pleaded. 


22.  Admissions  are,  in  all  cases  where  it  is  practic- 
to  be  by  reference  to  the  numbers  of  the  para- 
graphs in  the  pleading  to  which  they  relate,  with  such 
qualifications  as  may  be  necessary  or  proper  for  pro- 
tecting the  interests  of  the  party  making  such  admis- 
sions: thus — "the  defendant   admits   the    allegations 
made  in  the  first,  second  and  third  paragraphs  of  the 
plaintiff's  claim."     (See  G.  O.  Chy.,  Nos.  125,  151.) 

Not  in  the  English  Rules.     See  notes  to  Rule  148. 

See  Rule  240  which  requires  each  party  to  admit  such  of  the  ma- 
terial allegations  contained  in  the  pleading  of  the  opposite  party  as 
are  true. 

23.  Each  party  in  any  pleading,  not  being  a  petition 
or  a  writ  of  summons,  must  allege  all  such  facts  not 
appearing  in  the  previous  pleading  (if  any),  as  he  means 
to  rely  on,  and  must  raise  all  such  grounds  of  defence 
or  reply,  as  the  case  may  be,  as  if  not  so  raised  on  the 
pleadings  would  be  likely  to  take  the  opposite  party 
by  surprise,  or  would  raise  new  issues  of  fact  not  arising 
out  of  the  pleadings,  as  (for  instance)  fraud,  or  that  any 
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claim  has  been  barred  by  the  Statute  of  Limitations,      Rules 
or  has  been  released.  (R.  Sup.  C,  1875,  Order  19,  R.  18.)  14'-  148- 

-  the  English  Rule. 
See  notes  to  Rule  148. 

In   />'///•'/  v.   _y///i»,   5  Ch.   D.   781,  where  a  statement  of  defence 

.  rhe  making  of  an  agreement  alleged,   and  proceeded  to  say 

that  the  person  by  whom  it  was  alleged  to  have  been  made  was  of 

unsound  mind,  it  was  held  that  the  only  issue  was  the  unsonndness 

of  mind  of  the  alleged  contractor.      In  Collette    v.   Goode,   1  Oh.  D. 

842.  the  defendant  alleged  that  a  song  was  not  duly  registered  by 

of  the  time  of  registration  not  being  entered  ;  he  was  not 

allowed  to  prove  that  the  registration  was    void  by  rea-on  of  the 

of  the  publishers  not  being  truly  stated.     Both  the  above  cases 

depended  to  a  great  extent  upon  the  Knglish  Rules  us  to  admissions, 

which  have  not  been,  adopted  in  the  Ontario  Act  (see  note  to  Rule 

As  to  the    averment   of  performance  of  conditions   precedent  see 
note  to  Rule  li's. 

•  >  the  mode  in  which  fraud  must  be  pleaded  see  note  to  Rule 
136. 

Where  the  Statute  of  Limitations  bars  the  remedy  only,  it  must 

be  pleaded,  and  cannot  be  taken  advantage  of  by  demurrer  (  WaHseke 

v.    ])nrl<.   i>5  A,Y.    I;.   tiO,   notwithstanding  the  remarks  in  Xoi/i*  v. 

/,    10  Ch.   D.   31,   which  was    decided   before    the  appeal  in 

ns  v.  Lon/  /'••)/ rht/n,  4  App.  ('a.  51).     But  where  the  Statute 

.way  the  title,  as  in  an  action  for  recovery  of  laud,  itis  clear  that 

the   defence  may  be  raised  by  demurrer  (D<nrk'ntx  v.  Lor<l  Pcni-hi/n 

6  Ch.   D.  318;  4  App    Ca.   5*1,   58,   (H  ;    Jl'////.s  v.  Earl  J-fmrc,  50  L. 

J.  Chy.  4).      In  Dtur/ctH*  v.   Lor/I  P^nr/tf/it,   Lord  Cairns  said  :  ''The 

Ejy  of  the  Statute  of  Frauds  is  not  an  analogy  of  any   weight. 

•;itute  of  Frauds  must  be  pleaded,  because  it  never  can  be  pre- 

i  beforehand  that  a  defendant  who  may  shelter  himself  under 

ttute  of  Frauds,  desires  to  do  so.      He  may,  if  it  be  a  question 

of  an  agreement,   confess  the  agreement,   and  then  the  Statute  of 

Frauds,  will  be  inapplicable.     With  regard  also  to  the  Statute  of 

Limitations,  as  to  personal  actions  the  cause  of  action  may  remain, 

even  although  six  years  have  passed.      It  cannot  be  predicated  that 

the  defendant  will  appeal  to  the  Statute  of  Limitations  for  his  pro- 

i.      Many   people,    or  some  people  at  all  events,  do  not  do  so, 

•  u  must  wait  to  hear  from  the  defendant  whether  he  de- 

,1  himself  of  the  defence  of  the  Statute  of  Limitations  or 

Hut  with  regard  to  real  property  it  is  a  question  of  title.    The 

plaintiff  lias  to  state  his  title,  the  title  upon  which  he  means  to  rely  ; 

and  the  Statute  of  Limitations  with  regard  to  real  property  says, 

that  when  the  time  has  expired  within  which  an  entry  or  claim  must 

be  mad-    to  real  property,  the   title  shall  be  extinguished  and  pass 

Tom  him  who  might  have  had  it,  to  the  person  who  otherwise 

;  ie  title  by  possession,  or  in  whatever  other  way  he  may  have  it. " 

(4  App.  Ca.  58-59). 

See  also  notes  to  Rule  141. 

148 

24.  Save  as  above  otherwise  provided,  the  silence  ^i'-'"1'-  f 
of  a  pleading  as  to  any  allegation   contained   in   the 
previous  pleading  of  the  opposite  party  is  not  to  be 
construed  into  an  implied  admission  of  the  truth  of 
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Rules  such  allegation  ;  and  any  allegation  introduced  for 
148,  149.  the  purpose  of  preventing  such  implied  admission, 
and  not  for  the  purpose  of  making  intelligible  the 
grounds  of  defence,  is  to  be  considered  impertinent. 
(See  R.  Sup.  C,  1875,  Order  19,  R.  21  ;  G.  O.  Chy. 
No.  153  ;  R.  S,  O.  c.  50,  s.  117). 

This  Rule  introduces  the  practice  of  the  Court  of  Chancery  as  to 
admissions  (G-.  O.  123).  See  also  Rule  240.  It  was  a  principle  of 
Common  Law  pleading  that  each  party  was  to  be  taken  to  admit 
those  allegations  in  the  pleadings  of  the  opposite  party  which  he  did 
not  deny. 

"  Save  as  above  otherwise  provided,"  the  exceptions  referred  to 
in  these  words  are  those  which  require  the  pleading  to  specifically 
deny  the  right  of  the  party  to  claim  in  a  representative  capacity  ; 
or  the  alleged  constitution  of  a  partnership  firm  (Rule  140)  ;  or  the 
legality  of  a  contract ;  or  its  sufficiency  in  point  of  law  (Rule  141). 

Where  a  material  fact  therefore  is  alleged  in  a  pleading,  and  the 
pleading  of  the  opposite  party  is  silent  in  respect  thereto,  the  fact 
must  be  considered  in  issue  (  Waterloo  Mutual,  &c.  v.  Robinson,  4 
Ont.  295). 

The  English  Rules  under  the  Judicature  Acts,  in  regard  to  admis- 
sions differ  from  the  above  (see  Order  19,  Rules  if,  20,  22),  the 
effect  of  which  is  that,  so  far  as  regards  statements  of  claim  and 
defence  and  counter-claim,  and  as  regards  parties  who  are  not  infants 
or  lunatics,  the  want  of  a  specific  denial  of  a  fact  will  operate  as  an 
admission,  and  will  entitle  the  party  whose  pleading  is  thus  admitted 
to  move  for  judgment  under  Rule  322  ;  and  thus  upon  a  technical 
construction  of  pleading,  final  judgment  may  be  signed  (see  Thorpe 
v.  Holdsu'ortli,  3  Ch.  D.  637,  and  Ruthr  \.  Tregent,  12  Ch.  D.  758)  ; 
and  the  merits  might  sometimes  not  be  reached  (see  Tildfsh'ti  v. 
Harper,  7  Ch.  D.  403  reversed  however  in  appeal,  10  Ch.  D.  393  ; 
Lumsden  v.  Winter,  8  Q  B.  D.  650  ;  Caroli  v.  Hirst,  W.  X.  1883, 
115;  Thornton  v.  Church,  10  L.  R.  Ir.  378;  Williamson  v.  London, 
&c.,  27  W.  R.  724. 

The  rule  of  the  Court  of  Chancery  adopted  in  the  present  Rule 
has  not  been  found  in  practice  to  render  the  arriving  at  an  issiie  a 
difficult  thing,  or  to  unduly  increase  evidence. 

By  Rule  240  (which  is  founded  upon  Chancery  G.  0.  124)  each 
party  is  to  admit  such  allegations  in  the  pleadings  of  the  opposite 
party  as  are  true  ;  and  if  he  does  not  do  so,  Rule  163  gives  to 
the  Court  or  Judge  power  to  make  a  proper  order  with  respect  to 
any  extra  costs  occasioned  by  the  failure  to  admit. 

149. 

inconsistent  25.  No  pleading,  not  being  a  petition  or  summons, 
shall,  except  by  way  of  amendment,  raise  any  new 
ground  of  claim  or  contain  any  allegation  of  fact  in- 
consistent with  the  previous  pleadings  of  the  party 
pleading  the  same.  (R.  Sup.  C.,  1875,  Order  19,  R.  19.) 

This  is  the  same  as  the  English  Rule,  and  the  former  practice  was 
substantially  the  same. 

A  second  pleading  may  add  a  fact  to,  but  must  not  contradict, 
the  first  (per  Brett,  L.  J.,  Breslamr  v.  Barwick,  36  L.  T.  52 ;  24  W. 


PLEADING    MATTERS    ARISING    PENDING    ACTION. 

>1) ;  nor  raise  a  fresh  cause  of  action  (Collambell  v.  F(i<//tf,  W.        Rules 
See  also  Williamwn  v.  L.  AX.  W.  K  <j  Co.',  1'J  t'h.     149.152 

In  an  action  for  goods  sold,  the  defence  was  coverture  ;  plaintiff 

replied,  that  he  was  not  aware  that  defendant  was  a  married  woman, 

and  thought  -she  was  a  widow,  and  that  she   obtained   credit  by  re- 

iting  herself  to  be  entitled  to  an  annuity  under  a  separation 

/,  that  the  reply  did  not  raise  a  claim  inconsistent  with 

the  previous  pleading  (Collett  \.  Dickemon,  W.  N.,  1878,  52). 

150 

26.   Delivering  a  statement  of  claim  or  defence  or  ? >v:1,iv?ry 

&  ,.  .  includes 

other  pleading  or  proceeding  when   mentioned  or  re-  wmg. 
ferred  to  in  these  Orders,  includes  filing,  where,  by  the 
practice  of  the  Courts  heretofore  or  under  these  Orders, 
such  statement,  pleading  or  proceeding  ought  to  be 
filed. 

The  English  practice  does  not  require  pleadings  to  be  tiled. 


ORDER   X  Y I . 

PLEADING   MATTERS    ARISING   PENDING  THE  ACTION. 
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1.  Any  ground  of  defence  which  has  arisen   after  r--tore 
action  brought,  but  before  the  defendant  has  delivered  derlw 
his  statement  of  defence,  (a)  may  be  pleaded  by  the 
defendant  in  his  statement  of  defence,  either  alone  or 
together  with  other  grounds  of  defence.     (Comp.  R. 
Sup.  C,  1875,  Order  20,  R.  i.) 

as  the  first  part   of  the  English  Rule,  except  that  in  the 

it  (a)  the  words   "  or  before  the  time  limited  for  his  doing  so 

tired"  arc  inserted.     Reg.  Gen.  T.  T.,  1856,  No.  '2'2,  was  to 

the  same  effect  (see  also  Rev.  Stat.  c.  50,  ss.  106  and  107,  and  Harr. 

'.  L.  P.  Act,  pp.  115  and  731).     The  result  is,  that  under  this  Rule 

it  may  in   his   defence  set  up  any  ground  of  defence 

lie  has  at  the  time  of  delivering  the  defence,  whenever  such 

•id  not  merely  grounds  of  defence  which  arose  before 

:  i ted  for  t leli vcring  the  defence.     As  to  whether  a  ground 

•laim  arising  after  action  brought  can  be  set  up,  see  notes 

J,  p.  175.  and  Beddall  v.  MaUland,   Tnk?  v.  Andrews,  and 

-  there  cited. 

2.  If,  after  a  statement  of  defence  has  been  delivered,  , ,  „.,, 
any  ground  of  defence  arises  to  any  set-off  or  counter- 
claim  alleged   therein    by   the   defendant,   it   may   be '        ' ° 
pleaded  by  the  plaintiff  in  reply  [or  be  introduced  by 
amendment  into  the  statement  of  claim,  within  three 
weeks  after  the  defence  or  the  last  of  the  defences 

shall  have   been   delivered,  unless  the  time  shall  be 
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153 

After 
delivery  of" 
defence. 


Rules      extended  by  the  Court  or  a  Judge].     (Comp.  R.  Sup. 
152-154.    Q,  1875,  Order  20,  R.  12;  Order  24,  R.  I  ;  R.  S.  O.  c.  50, 
s.  94  ;  Eng.  C.  L.  P.  Act  of  1852,  s.   53  ;   G.  O.  Chy. 
Nos.  I49-I55-) 

To  the  word  "reply"  inclusive,  this  is  the  same  as  the  English 
Rule  12,  referred  to  ;  the  latter  then  adds,  "either  alone  or  together 
with  any  other  ground  of  reply,"  which  words  were  probably 
omitted  as  not  varying  the  sense,  and  as  being  therefore  unnecessary. 
The  words  in  brackets  are  new.  Their  effect  is  to  require  the 
amendment,  if  that  course  is  adopted,  to  be  made  within  the  same 
time  as  is  allowed  under  Rule  173  for  the  delivery  of  a  reply. 

A  plaintiff  may,  in  his  reply  to  a  counter-claim  of  defendant, 
counter-claim  in  respect  of  a  cause  of  action  accrued  after  the  issue 
of  the  writ,  but  arising  at  the  same  time  and  out  of  the  same  trans- 
action as  the  counter-claim  of  defendant  (Toke  v.  Amlrnt:*,  S  Q.  B. 
D.  428).  See  also  note  to  Rule  127,  p.  282. 

3.  Where  any  ground   of  defence  arises  after  the 
defendant    has    delivered    his    statement    of    defence 
(a),  he  may  within  eight  days  after  such  ground  of 
defence  has  arisen,  deliver  a  further  defence  setting 
forth  the  same,  [or  introduce  the  same  by  amendment 
into  his  statement  of  defence].      (Comp.  R.  Sup.  C., 
1875,  Order  20,  R.  2  ;    R.  S.  O.  c.  50,  ss.  106,  107  ; 
Reg.  Gen.  T.  T.,  1856,  Nos.  22,  23,  Ont.  ;    Eng.  C.  E. 
P.  Act   of   1852,  ss.  68,  69  ;  see  infra,  Order  52,  R.  8, 
and  Order  55.) 

Same  as  that  part  of  the  English  Rule  2,  referred  to,  which  relates 
to  a  defendant ;  except  that  the  English  Rule  has  at  (a)  the  words, 
"or  after  the  time  limited  for  his  doing  so  has  expired,"  and  pro- 
vides that  the  additional  defence  is  to  be  raised  only  "  by  leave  of 
the  Court  or  a  Judge."  Leave  will  be  unnecessary  under  this  Rule 
if  an  affidavit  is  filed  under  Rule  155.  The  words  in  brackets  are 
new. 

A  counter-claim  and  set  off  constitute  a  ground  of  defence  within 
this  Rule  ( Wood  v.  Goodwin,  W.  N.,  1884,  17). 

In  computing  the  eight  days  Long  Vacation  is  not  reckoned  (Rule 
461)  ;   and  the  time  may  be  enlarged  (Rule  462,  and  see  Rt  J 
Eyre  v.  Cox,  25  W.  R,  303). 

By  pleading  such  a  plea  at  law  under  the  former  practice,  a 
defendant  abandoned  all  his  former  pleas  (B<irhcr  v.  r<ilin<>r,  I  Salk, 
178);  but  this  is  not  so  under  the  present  Act  ;  though  aenthfc  other 
defences  fall  to  the  ground  if  the  plaintiff  confesses  the  new  pica. 
(See  Foster  v.  Gamyee,  1  Q.  B.  D.  666). 

4.  Where   a  ground   of  defence  to  any  set-off  or 
ery~oYre'piy.  counter-claim    arises    after   the    expiration    of    three 

weeks  from  the  time  of  delivering  the  defence  or 
the  last  of  the  defences,  the  plaintiff  within  eight 
days  after  such  ground  of  defence  has  arisen,  may 
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deliver  a   further  reply   setting    forth    the   same    [or      Riles 
may    introduce   such    new    ground    of    defence    into    154-157. 
his'  statement  of  claim  by  amendment].     (Comp.  R. 
Sup.  C,  1875,  Order  20,  R.  2.) 

This  Rule  is  substantially  the  same  as  the  English  Rule  in  the 

:  a  plaintiff,  except  that  the  words  in  brackets  are  new,  and 

that  leave  of  tin-  Court  or  a  Judge  is  required  under  the  English 

Rule.     The  same  liberty  is  here  given  to  a  plaintiff  after  the  time  for 

delivering  a  reply  has  expired  as  is  by  the  preceding  Rule  given  to  a 

;Mit  after  the  delivery  of  his  defence. 

155 


In  any  such  case  the  amendment  of  the  pleading 
filed  may  be  made  without  an  order,  on  filing  a  pnecipc 
and  an  affidavit  that  the  matter  of  the  amendment 
arose  within  eight  days,  next  before  the  day  of  the 
making  of  such  amendment.  (See  R.  S.  O.  c.  50,  s.  107.) 

The  affidavit  here  required  is  similar  to  that  required  in  obtaining 
leace  to  plead  a  plea  ;></«.?  <I<iri'<-in  ^mfuiuance-,  under  Rev.  Stat.  c. 
107, 

156 

'6.  In  cases  not  provided  for  by  the  preceding  Rules,  ^endme 
the  leave  of  the  Court  or  a  Judge  to  amend  the  state- 
ment of  claim  or  defence,  or  to  deliver  a  further  defence 
&r  reply,  is  to  be  obtained  on  notice  supported  by  affi- 
davit. '    R.  Sup.  C,  1875,  Order  27,  R.  5,  6.) 

\vill  apply,  for  instance,  where  a  further  defence  or  r;1- 
ply  has  m»t  been  delivered  under  Rules  153  and  154,  within  the  eight 

m-ntiMiird.  <See  also  Rule  402,  and  Re  Join  *,  Eijri-  v.  Cox,  25 
\V'.  It.  :;o:j  .  The  affidavit  should  set  forth  the  new  grounds  of  de- 

or  rq.lv.  and  explain  any  delay  <Haynes'  Ch.  Pract.  88). 

157 

7-   Where  any  defendant,  in  his  statement  of  defence,  Piuntiir 
[whether  by  way  of  amendment  or  otherwise]  alleges  3,'il 
any  ground  of  defence  which  has  arisen  after  the  com-  defe"rtJ- 
mencemenl  of  the  action,  the  plaintiff  may  deliver  a 
confession  of  such  defence;  which  confession  may  be 
in  the  Form  No.  17  in  Appendix  (B)  hereto,  with  such 
variations  as  circumstances  may  require  ;  and  he  mav 
thereupon  sign  judgment  for  his  costs  up  to  the  time 
of  the  pleading  of  such  defence  unless  the  Court  or  ;i 
Judge  shall,  either  before  or  after  the  delivery  of  "such 
confession,  otherwise  order.     (Comp.  R.  Sup.  C.,  i 
Order  20,  R.  3.) 

This  is  substantially  the  saint-  as  tin-  Knidish  Kulc.       Kulrs  '2'2  and 

'2.S  of  IJt-'4.  (ifii.  'I'.  T.    IH5U,  \vriv   to   the  saiin.1  t-tlrct,  but    \\riv    not 

applirabli-  wLn-iv  n  plt-a  raising  such  a  defence  was    pleaded  by    one 
only  of  srvt-ral  dt.-f<.-j)daiits. 

20 
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Rule  157.        Payment  of  money  into  Court  is  not  a    "defence"   within  the 
meaning  of  this  Rule  (Callander  v.  Hawkins,  2  C.  P.  D.  592) 

Under  the  Rules  of  T.  T.  1856,  though  a  defendant  pleaded  with 
such  a  plea  other  defences  arising  before  action,  the  plaintiff  was  never- 
theless entitled  to  confess  the  plea  and  have  his  costs,  the  other  pleas 
falling  to  the  ground.  And  the  present  Rules  seem  to  have  the 
same  effect  (Foster  v.  Gamgee,  1  Q.  B.  D.  66B).  There  is  no  differ- 
ence in  this  respect  between  a  plea  of  Bankruptcy  and  any  other 
plea  (Foster  v.  Gamgee,  supra),  A  plea  that  defendant  was  an  adjudi- 
cated bankrupt  upon  an  act  of  Bankruptcy  which  occurred  after  the 
service  of  the  writ,  was  held  to  be  "a  ground  of  defence  which  has 
arisen  after  the  commencement  of  the  action  ;  "  and  the  plaintiff  was 
held  entitled  to  confess  and  sign  judgment  for  his  costs  under  this 
Rule  (Champion  v.  Fortuity,  1  Ch.  D.  373). 

Such  a  confession  is  a  determination  of  the  matters  in  litigation, 
and  precludes  a  second  action  for  the  some  cause  (Newlncjtonv.  Levy, 
L.  R.  5  C.  P.  607  ;  6  C.  P.  180). 

For  form  of  confession  see  App.  (B)  No.  17  ;  and  of  judgment  for 
costs,  App.  (I)  No.  165. 

These  Rules  apply  to  a  counter-claim  in  the  nature  of  a  pecuniary 
set-off  arising  after  action  brought  (Elli*  v.  Munxon,  35  L.  T.  585), 
and  the  tendency  of  the  later  decisions  seems  to  be  that  these  Rules 
are  applicable  to  counter-claims  generally  (see  Jt>'tt<l<iU  v.  Maitland, 
17  Ch.  D.  174,  and  note  to  Rule  127  p.  281-282). 

Where  a  judge  refused  to  deprive  the  plaintiff  of  the  costs,  under 
the  last  clause  of  this  Rule  it  was  held  that  they  were  costs  left 
within  the  discretion  of  the  Judge  within  section  49  of  the  English 
Judicature  Act  (corresponding  to  s.  32  of  the  Out.  Act),  and  that 
therefore  there  could  be  no  appeal  from  the  decision  except  by 
leave  (Perk'm*  v.  /-Jcr^ford,  47  L.  T.  515). 


necessary. 


ORDER   XVII. 

STATEMENT     OF     CLAIM. 
When  A  statement  of  claim  is  necessary  where  the  defendant  has  not 


A  statement  01  5*1  y  v 

dispensed  with  it  at  the  time  of  appearance  (see  form  77  in  Appen- 
dix and  Rule  158  ;  and  even  where  no  appearance  is  entered,  if  the 
case  is  one  in  which  the  plaintiff  can  only  obtain  judgment  by  motion 
for  judgment  (see  Mintoii  v.  Metcdlfe,  46  L.  J.  Chy.  584  ;  Hunter  v. 
Witcockson,  9  Pr.  R.  305). 

No  statement  of  claim  is  necessary  where  (1)  the  defendant  does 
not  require  one  ;  or  (2)  the  Court  dispenses  with  it,  (Okorlton  v. 
Dicf'ie  13  Ch.  D.  160)  ;  or  (3)  the  defendant  has  not  appeared,  and 
the  '"-judgment  can  be  obtained  by  default  of  appearance  (see  Rules 
72  to  79)  '  or  (4)  a  defendant  has  not  been  allowed  to  defend  under 
Rule  80.  '  So  also  apparently,  where  he  has  obtained  leave  to  defend, 
and  no  order  is  made  as  to  delivery  of  pleadings  (Atkins  v.  Taylor, 
W.  N.,  1876,  11  ;  Margate  Pier  <fc  Harbour  Co.  v.  Perry,  W.  N., 
1876,  52).  See  note  pp.  223,  312. 

If  the  defendant  dispenses  with  the  delivery  of  a  statement  of 
claim  the  summons  is  liled  and  becomes  the  only  pleading  necessary 
(Rule  158  6).  Where  a  statement  of  claim  is  necessary,  if  the  writ 
has  been  specially  indorsed,  the  plaintiff  may  deliver  notice  under 
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•hat  his  claim  is  that  which  appears  by  the  indorsement    £uie  153, 
rit.      \Vliere  such  notice  will  not  suffice,  the  statement  of 
•.vill  he  framed  in  accordance  with  the  models  given  in  Apper,- 

3, 

•ilaiutitf  may  deliver  a  statement,  even  though  the  defendant 
red  in  his  appearance  that  he  does  not  require  one  ( Rule  1  > 
•  to  the  power  of  the  Court  (Rule  158  d),  or  the  taxing  officer 
-     I,  with  regard  to  costs  occasioned  thereby,  if  the  delivery 
be  unnecessary  or  improper. 

^f<itf>m,f>nt  of  Claim. — A  statement  of  claim  will,  to  some  Form, 
follow  the  writ  as  to  the   names    of    the   parties   and   the 
:er    in    which    sued    or   suing.       Probably,   as   formerly,   the 
plaintiff  will  not  be  confined  to  the  particulars  of  his  cause  of  action 
ly  indorsed  (Rule  11  ante;  seeSowden  v.  Sou.'den,  4  Pr.  R,  27C>  : 
.  •//    /><',•>•([  Co.,    7   Pr.    R.  170;  Johnson  v.  Pahmr. 
The  plaintiff  need  not  ask  relief  against  all  the  de- 
nied in  the  writ,  but  may  claim  against  some  only,  if  he 
:•<  iceediiigs  against  the  rest,  but  not  otherwise  (Arch.  Prac. 
1 3th  ed). 

In  a  statement  of  claim  the  mention  of  the  date  of  the  issue  of  the 

writ  of  summons,  as  shewn  in  Form  38  et  seq.,  is  essential.     Where 

omitted,  leave  to  amend  was  given  on  a  motion  to  set  aside 

itement  of  claim  (Scott  v.  Creiyhton,  9  Pr.  R,  253).      See  Form 

44. 

>  printing  the  statement,  see  Rules  129,  130.  As  to  the  causi  s 
of  action  which  may  be  joined,  see  Rule  115.  As  to  the  form  in 
which  material  facts  should  be  set  out,  see  Rule  128. 

facts  in  support  of  each  separate  cause  of  action  should  1": 

:ely  stated  as  far  as  may  be  (Rule  134).     Under  the  English 

it  has  been  said  that,  in  general,  a  defence  should  not  be  an- 

••d  and  answered  (Hall  v.  Eve,  4Ch.  D.  341  ;  Chirk*'  v.  Callow, 

I.  lt).  I'..  .13).     The  relief  desired  must  be  asked  for  (Rule  133... 

lace  where  the  plain  tiff  proposes  to  try  the  action  is  tobemen- 

in  the  statement  of  claim  ;  and  the  plaintiff  has  an  absolute 

*  have  the  trial  at  any  place  he  names  in  every  kind  of  action, 

uient  f  Rule  254) ;  unless  the  preponderance  of  convenience 

riy  in  favour  of  some  other  place,  in  which  case  the  place  of 

^ill  In-  changed  (see  Plum  v.  Nornianton  Iron,  &c.,  Co.   W.  K. 

'»5  ;    Woodv.  Ka.j.  W.  X.  1879,  200  ;    Walton  v.   Widem<n>,  i?;» 

i'his,    in    effect,  was  the  practice  formerly  in  Chai>- 

Vvad   v.  Noad,  6  Pr.  R.  48)  ;  but  as  to  the  weight  which  ia 

to  the  cause  of  action  as  an  element  in  determining  the 

•vhirh   is   most   convenient  for  the  trial,  the  opinions  of  the 

conflicting.      See  note  to  Rule  254. 

ire  of  ( '  mnsel,  though  unnecessary  (Rule  128),  has  been 

.  !>e  desirable  •  Diu-hitt  v.  Jones,  \V.  N.  1876,  17  ;  33  L.  T.  777;. 

-hould  be  made  of  the  matters  mentioned  in  Rule 

Tor  the   time  for  delivery,  see  Rules   158  and  459  ;  and   th  • 

of  delivery,  Rules  131  and  132.     A  copy  should  be  tiled  as  well 

•  as  served  (Rule  150). 

158 

I.  The    delivery  of  statements   of   claim   shall   be Ti,me,  1ia'in 

,  .  /-   11  \vlncli  to  be 

regulated  as  follows  : —  delivered 

If  the  defendant  shall  not  state  that  he  does  not 
require  the  delivery  of  a  statement  of  claim,  the  plain- 
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Rule  158.  tiff  shall,  unless  otherwise  ordered  by  the  Court  or  t 
Judge,  deliver  it  within  three  months  from  the  timeo 
the  defendant's  entering  his  appearance.  (Comp.  R 
Sup.  C,  1875,  Order  21,  R.  I  (a)  ;  Order  8,  R.  6  (a 
ante  ;  Order  15,  R.  2,  ante  ;  R.  S.  O.,  c.  50,  s.  93.) 

Taken  from  the  English  Rule,  except  that  the  latter  names  si: 
weeks  instead  of  three  months. 

As  to  obtaining  further  time  for  delivery,  see  Higginbottom  v 
Aymley,  3  Ch.  D.  288). 

An  order  extending  the  time  will  not  be  made  ex  parte,  (  Wigle  v 
Harris,  9  Pr  R.  276). 

A  statement  of  claim  filed  after  the  time  for  doing  so  has  expirec 
without  leave,  has  been  held  under  the  Irish  Act  to  be  not  irregu 
lar,  unless  the  defendant  has  served  a  notice  of  motion  to  dismiss 
(O'Connell  v.  O'Connell  and  Sampson  v.  O'Donnell,  Q  L.  R.  Ir.  470 
471)  ;  but  in  Ontario  it  has  been  decided  that  a  statement  so  filed  it 
irregular,  and  may  be  struck  out  unless  circumstances  are  shewi 
justifying  an  extension  of  time  (Clarke  v.  Me  Swing,  9  Pr.  R.  281) 
See  Rule  158  (c).  It  cannot  be  treated  as  a  nullity  (Gill  v  Woodfin 
W.  N.  1884,  20  ;  32  W.  R.  393).  See  also  Graves  v.  Terry,  in  not» 
to  Rule  173,  and  note  to  Rule  1GO. 

A  guardian  ad  litem  of  an  infant  and  a  married  woman  may  waiv< 
delivery  of  a  statement  of  claim.  See  Knatchbull  v.  Foivle,  TV.  Is 
1876,  2  ;  Fryer  v.  Wiseman,  W.  N.  1876,  3. 

The  three  months  are  calendar  months  (Rule  454)  ;  and  in  compul 
ing  them  long  vacation  is  not  reckoned  (Rule  461).  For  the  mod 
of  delivery,  see  Rules  131  and  132. 

See  also  notes  to  Rules  160  and  173. 

(b)  If  the  defendant  shall  state  that  he  does  nol 
require  the  delivery  of  a  statement  of  claim,  the  plain- 
tiff shall  file  a  copy  of  the  summons  with  all  indorse- 
ments thereon  within  the  same  time. 

Not  in  the  English  Rule,  as  in  England  a  copy  of  the  writ  and  in 
dorsement  is  filed  when  the  writ  is  issued. 

The  defendant  is  in  his  memorandum  of  appearance  to  state 
whether  he  requires  the  delivery  of  a  statement  of  claim  (see  Rul< 
55  and  form  in  Appendix  No.  77). 

(c)  The  plaintiff  may,  if  he  think  fit,  deliver  a  state- 
ment of  claim,  with  the  writ  of  summons,  or  notice  ir 
lieu  of  writ  of  summons,  or  at  any  time  afterwards 
either  before  or  after  appearance,  and  although  the 
defendant  may  have  appeared  and  stated  that  he  doe5 
not  require  the  delivery  of  a  statement  of  claim  ;  Pro- 
vided that  in  no  case  where  a  defendant  has  appeared 
shall  a  statement  be  delivered  more  than  three  months 
after  the  appearance  has  been  entered,  unless  other- 
wise ordered  by  the  Court  or  a  Judge.  (Comp.  R.  Sup, 
C,  1875,  Order  21,  R.  i  [6].) 
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If  the  plaintiff  delivers  a  statement  of  claim  though  not   required 

•mlant  must  deliver  a  defence,  but  the  plaintiff  may  be    153,  159. 
;-d  l>v  being  made  to  pay  costs  if  his  action  is  improper  (see 
•lause  of  this  Rule). 

ipplication  to  enlarge  the  time  will,  in  general,  lie  by  motion 
>r  the  time  may  be  enlarged  by  consent  (Rule  458). 
nt  should  be  in  writing,   and  no  order  is  then  necessary 
..  ]•:•;•/,  f,  i,  11  Ch.  D.   759). 

re  by  mistake  of  a  clerk  of  the  plaintiff  's  solicitor,  the  state- 

ment of  claim  was  served  too  late  by  two  days,  further  time  was 

irt  thought  it  immaterial  that  plaintiff  had  delayed 

•ion  till  shortly  before  the  Statute    of  Limitations 

have  barred  the  claim  (Canadian  Oil  Works  v.  Hay,  38  L.  T. 

:   \V.  N.  1878,  107  . 

Where  a  plaintiff  delivers  a  statement  of  claim 
without  being  required  to  do  so,  the  Court  or  a  Judge 
may  make  such  order  as  to  the  costs  occasioned 
thereby  as  shall  seem  just,  if  it  appears  that  the  delivery 
of  a  statement  of  claim  was  unnecessary  or  improper. 
Sup.  C.  1875,  Order  21,  R.  I  [>].) 

as  the  English  Rule. 

The  taxing  officer  shall  have  the  same  duty  if 
no  order  is  made  by  the  Court  or  a  Judge.  (»Scc  R.  Sup. 
Vug.  12,  1875,  R.  1  8). 

Knirlish  Mule  referred  to  contains  a  like  provision. 

Where  the  plaintiffs  in  a  foreclosure  action  delivered  a  statement 

of  claim  with  the  writ  and  the  defendants  di  1  not  appear,  the  costs 

of  the  statement  of  claim  were  disallowed,  it  being  held  that  the  in- 

;ieut  on  the  writ  should  shew  the  lands  in  question  and  other 

s  necessary  to  enable  a  judgment  of  foreclosure  to  be  drawn 

inada   Landfd  Cm/it  Co.  v.  Callaghan,  26  Oct.  1881,  Boycl.  C). 

159. 

2.  Where  the  writ  is  specially  indorsed,    and    the  Notice  fa 
defendant  has  not  dispensed  with  a  statement  of  claim,  ment 

ill  be  sufficient  for  the  plaintiff  to  [file  a  copy  of 
the  writ  with  a  copy  of  the  special  indorsement  there- 
on if  not  filed  already,  and]  deliver  as  his  statement 
of  claim  a  notice  to  the  effect  that  his  claim  is  that 
which  appears  by  the  indorsement  upon  the  writ,  un- 

he  Court  or  a  Judge  shall  order  him  to  deliver  a 
further  statement. 

Such  notice  may  be  either  written  or  printed, 

Lilly  written  and  partly  printed,  and   may  be  in 

the  Form   No.  16  in   Appendix  (B)  hereto,  and  shall 

be  marked  on  the  face  in  the  same  manner  as  is  required 

in  the  case  of  an  ordinary  statement  of  claim. 
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Rule  159.        (b)  When  the  plaintiff  is  ordered  to  deliver  sue!  I 
further  statement  it   shall   be   delivered  within  such 
time  as  by  such  order  shall  be  directed  ;   and  if  nc 
time   be  so  limited  then  within  the  time  prescribed 
by  Rule   I   of  this  Order.     (R.  Sup.  C,   1875,  Order 
21,  R.  4.      See  Order  3,   R.   5.) 

Same  as  the  English  Kule,  except  that  the  words  in  brackets  ar< 
new.       They  are  consequent ^ on  having  made  a  previous  filing  o 
such  copy  optional,  instead  of'being  imperative  as  in  England.     (Se< ' 
!lule25.) 

A    "specially  indorsed"   writ  would   seem   to    be    one    indorsee 
within  the  meaning  of  Rule  14.       Where  a  writ  claims  specific  sum: 
and   also  damages,   and  an  injunction,   it  is  not  specially  indorsee  : 
v/ithin  the  meaning  of   this  Kule  (Y<-niwn»  \.  Snow,  28  W.  It.  f>74) 

A  writ  specially  indorsed,  and  a  notice  given  under  this  Rule 
-,vere.  in  the  earlier  decisions  on  the  Act,  held  to  together  constituti 
;!,  pleading  which  might  be  demurred  to  (1'ohcrt.^on  v.  Howard,  3  C 
i*.  D.  280),  but  it  is  now  decided  that  a  demurrer  is  not  proper  am 
that  the  defendant's  course  is  to  apply  under  the  present.  Rule  foi 
delivery  of  a  further  statement  of  claim  (Fawcus  v.  Charlton,  10  Q 
B.  D.  516). 

In  money  cases  the  plaintiff  ought  to  indorse  his  writ  in  such  i 
way  that  the  notice  may  be  given  under  this  Rule,  and  wTith  the 
view  that  the  indorsement  may  furnish  all  necessary  information  tc 
the  defendant  in  regard  to  the  claim  (see  Anon  W.N.,  1875.  202. 
per  Lush,  J. )  Where  the  indorsement  is  not  sufficiently  explicit, 
particulars  may  be  ordered,  and  further  time  to  put  in  a  defence 
•fivcii  if  necessary  (see  Cotton  v.  HOUXHKIII,  W.  N.,  1870,  22 
2  Charl.  Oh.  (Ja.  30);  but  the  proper  form  of  application  in  suet 
case  would  seem  to  be  for  a  further  statement  of  claim  (Schonih^r^ 
v.  ZoebtUi,  W.  N.,  1876,  100;  1  Charl.  Ch.  Ca.  36).  Particulars 
of  lump  sums,  for  which  credit  was  given,  were  ordered  in  Goihlci, 
v.  Cortsten,  5  C.  P.  D.  17. 

For  further  information  with  regard  to  particulars,  see  Reg.  Gen. 
Trin.  Term.  1856,  Nos.  21  and  22  ;  and  Harrison's  C.  L.  P.  Act, 
028  to  030,  and  notes  to  Rules  14  and  128. 


When 
necessary. 


Form 


ORDER   XVIII. 

DEFENCE. 

The  defendant  may  waive  the  delivery  to  him  of  a  statement  of 
claim  (Rule  55).  If  none  is  then  delivered  he  need  not,  but  may,  if 
he  chooses,  deliver  a  statement  of  defence  (Rule  101).  But  a  state- 
ment of  defence  is  necessary  in  all  cases  where  the  plaintiff  delivers 
a  statement  of  claim  (Rule  100);  and  also,  under  Rule  102,  when 
leave  has  been  given  to  defend,  even  though  no  statement  of  c 
is  delivered.  For  the  time  for  delivering  statement  of  defence  (see 
Rules  100  and  102). 

The  facts  relating  to  the  defence  must  be  stated  in  the  same- 
manner  as  is  provided  in  respect  of  other  pleadings  (Rules  128, 
135  to  140).  All  facts  not  in  the  statement  of  claim,  on  which  the 
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defendant  means  to  rely  should  be  set  out  (Rule  147).  Where  dis-  Ruie  ^gg. 
tinet  grounds  of  defence  are  relied  on,  founded  on  separate  and  dis- 
tinct faets.  such  facts  should  be  stated  separately  and  distinctly 
(Rule  134).  Though  a  defendant  is  not  taken  to  have  admitted 
what  he  does  not  deny  (see  Rule  148),  he  should  nevertheless  make 
all  proper  admissions  (Rule  240);  otherwise  lie  may  have  to  bear  the 
'•ndered  necessary  by  the  failure  to  admit  (Rule  163).  The 
character  in  which  the  plaintiff  sues  (Rule  140),  and  the  legality  or 
sufficiency  of  a  contract  in  point  of  law,  if  intended  to  be  disputed, 
ftmst  be  expressly  traversed  (Rule  141).  In  an  action  for  the  re- 
covery of  land  the  defendant  need  only  state  that  he  is  in  possession 
(Rule  144),  unless  he  has  some  equitable  ground  to  set  up. 

Inconsistent  pleas  may  still  be  used  where  applicable,  e.g.,  in  an 
action  for  money,  a  denial  of  the  loan,  and  plea  that  if  lent  it  has 
epaid  or  release  given  (Barmcott  v.  Hann,  \V.  X.,  1876,24; 
2  Charl.  Ch.  (.'a.  39).  A  defence  amounting  to  pleas  of  not  guilty 
and  justification,  may  be  properly  pleaded  (ResteH  v  Steward,  W. 
N.  is;.").  231.  1  Char'l.  Ch.  Ca.  87).  The  offering  of  an  apology, 
payment  into  < 'ourt  and  a  justification  may  be  pleaded  together  in 
an' action  for  libel  (H<nvkc*ltij  v.  Bradshaw,  5  Q.  B.  D.  302).  This 
was  not  formerly  allowed,  (see  Doyle  v.  Owen  Sound  Printing  Co.,  8 
Pr.  R.  G'Ji. 

As  a  general  rule,  the  defendants  may  deny  the  plaintiff's  causes 
of  action,  and  plead  payment;  into  Court  in  respect  to  the  whole  or 
any  part  of  them  (Kenlanv.  C n-enwood,  3  Ex.  D.  251,  in  which  the 
decision  in  .'-purr  v.  Hall,  2  Q.  B.  D.  615.  was  questioned).  A  de- 
fendant may  plead  "  not  guilty  by  Statute  "  where  that  defence  is 
applicable  (Rule  145)  ;  also  grounds  of  defence  arising  after  action 
brought  (Rule  151  <->  -^q.)  ;  but  pleading  in  abatement  is  abolished 
(Rule  142). 

As  to  the  form  of  a  counter-claim  see  note  to  Rule  127. 

16O. 

I.  Where  a  statement  of  claim  is  delivered  to  a  de-Y!"^1 
fendant  he  shall  deliver  his  defence  within  eight  days  must  be 
from  the  delivery  of  the  statement  of  claim,  or  from0 
the  time  limited  for  appearance,  whichever  shall  be  last, 
unless  such  time  is  extended  by  the  Court  or  a  Judge. 
(Comp.  R.  Sup.  C,  1875,  Order  22,  R.  I  ;   R.  S.  O.  c. 
50,  ss.  100,  101  ;  c.  51,  s.  3  ;  G.  O.  Chy.  Nos.  88,  89, 
408,  620  ;  Eng.  C.  L.  P.  Act  of  1852,  s.  63.) 

Same  as  the  English  Rule.       The  eight  days  will  be  counted  from 
the  time  for  appearance,  where  a  statement  of  claim  has  been  de- 
1    with    the    writ  or  before   appearance  (Rule    158  c).      Long 
vacation  is  not  reckoned  in  the  eight  days  (Rule  461). 

The  time  may  be  extended  by  consent  (Rule  459),  which  should 
be  in  writing  (Ambroisf  v.  k'r<  /i/n,  11  Ch.  D.  759).      No  order  is  then 
iry  ;  but  if  consent  cannot  be  obtained,  the  Courts  will  pro- 
bably be  liberal  in  granting  further  time.      The  motion  for  further 
time  is  made  in  Chambers  on  notice  (  Wiyh  v.  Harris,  9  Pr.  II.  276). 

A  defence  put  in,  without  leave,  after  the  proper  time  but  before 

judgment,  cannot   be  treated  as  a  nullity  ((//'//  v.    Wnudjhi,  \\ .  N., 

20  ;  32  \V.   R.  3'.»3  ;  see  also  notes  to    Uules  158  and  173)  ;  but 

where  it  is  delivered  after  service  of  a  notice  of  motion  for  judgment 

by  default  of  pleading,  the  motion  for  judgment  may  nevertheless 
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Eules  be  proceeded  with,  and  it  is  incumbent  upon  the  defendant  to  move 
160-163.  f°r  leave  to  deliver  the  defence  and  stay  the  motion  for  judgment 
(Potts  v.  Deane,  11  L.  R.  Ir.  396).  Where  the  mode  of  trial  had 
been  appointed  and  affidavits  had  been  tiled  for  the  trial,  a  defence 
so  delivered  was  struck  out  on  motion  of  the  plaintiff,  in  Wilson  v. 
Noble,  11  L.  R.  Ir.  546. 

By  the  practice  in  Chancery,  as  a  general  rule  the  costs  of  a  first 
application  for  further  time  were  costs  in  the  cause,  but  those  of 
subsequent  applications  were  ordered  to  be  paid  by  the  applicant 
(Dan.  Pr.  643,  5th  ed. ). 

Where  the  time  is  extended  a  demurrer  may  be  tiled  within  the 
extended  time  (Hodges  v.  Hodges,  2  Ch.  D.  112).  Formerly,  a 
defendant  who  obtained  further  time  to  answer  was  not  at  liberty  to 
demur.  (See  note  to  Rule  191). 

See  also  note  to  Rule  158  and  173. 

where  no  2.  A  defendant  who  has  appeared  in  an  action  and 
ciaimUent  °f  stated  that  he  does  not  require  the  delivery  of  a  state- 
ment of  claim  and  to  whom  a  statement  of  claim  is 
not  delivered,  may  deliver,  a  defence  at  any  time  with- 
in eight  days  after  his  appearance,  unless  such  time  is 
extended  by  the  Court  or  a  Judge.  (Comp  R.  Sup. 
C.  1 875,  Order  22,  R.  2.)  (S<-e  Order  15,  R.  2  Order  25.) 

Same  as  the  English  Rule. 

In  Harrison  v.  tiurre>i  Masonic  Hall  Co.,  and  Grimshaw,  tfr.,  v. 
McDowell,  66  L  T.  Jour.  277,  (cited  in  Chitty  Forms  p.  116),  it 
was  held  that  where  the  defendant  dispenses  with  the  delivery  of  a 
statement  of  claim,  he  must  deliver  his  defence  within  eight  days 
from  the  time  of  appearance,  otherwise  judgment  may  be  signed 
under  Rule  204.  These  cases  overruled  Hooper  v.  Giles,  W.  X., 
1876,  10  ;  1  Oharl.  Ch.  Ca.  68  (see  note  to  Rule  204). 

162 

where  leave  3.  Where  leave  has  been  given  to  a  defendant  to 
given.  '  defend  under  Order  io.  Rule  i,  he  shall  deliver  his 
defence,  if  any,  within  such  time  as  shall  be  limited 
by  the  order  giving  him  leave  to  defend,  or  if  no  time 
is  thereby  limited,  then  within  eight  days  after  the 
order.  (R.  Sup.  C,  1875,  Order  22,  R.  3.) 

Same  as  the  English  Rule. 

A  defence  is  to  be  delivered  within  the  time  specified,  though  no 
statement  of  claim  has  been  delivered  ;  otherwise  the  plaintiff  may 
sign  judgment  by  default  (Atkins  v.  Taylor,  \Y.  X.  1876,  U  ;  1 
Charl.  Ch.  Ca.  53;  M  argute,  d.-c.,  v.  Perrt/,  YV.  X.  1876,  52;  2 
Charl.  Ch.  Ca.  19).  It  has  been  reasonably  suggested  by  Sir  \V.  T. 
Charley  (Jud.  Act  3rd  ed.,  p.  523)  that  the  present  Rule  applies  only 
when  a  writ  has  been  specially  indorsed  and  the  defendant  has  dis- 
pensed with  a  statement  of  claim,  and  that  in  other  cases  Rule  160 
applies.  See  note  to  Rule  80,  p.  223. 
163 

costs  of          4.   Where  the  Court  or  a  Judge  shall  be  of  opinion 
that  any  allegations  of  fact  denied  or  not  admitted  by 
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either  or  any  party  ought  to  have  been  admitted,  the      Rules 
:  t  may  make  such   order   as   shall   be  just  with  163»  164- 
ct  to  any  extra  costs  occasioned  by  their  having 

been   denied  or  not  admitted.     (Comp.    R.   Sup.    C, 
.  Order  22,  R.  4  ;  G.  O.  Chy.,  Nos.  124,  125,  180, 

the  words  "either  or  any  party,"  the  English  Rule  has  "the 
therwise  the  Rules  are  the  same  (see  Rules  148  and  '240). 

party  is  subject  to  costs  if  he  fails  to  admit  allegations  of  fact 
which  the  Court  or  Judge  is  of  opinion  that  he  ought  to  have 
admitted. 

164 

Where  a  defendant  bv  his  defence  sets  up  any Wliere coun- 

,     .  .   .    ,  .  .  .  .   /  '..ter-claim 

counter-claim  which  raises  questions  between  himself  affects  third 
and  the  plaintiff  along  with  any  other  person  or  per-pt'rs"118' 
sons,  he  shall  add  to  the  title  of  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  claim,  setting 
forth  the  names  of  all  the  persons  who,  if  such 
counter-claim  were  to  be  enforced  by  cross-action, 
would  be  defendants  to  such  cross-action,  and  shall 
deliver  his  defence  to  such  of  them  as  are  parties  to 
the  action  within  the  period  within  which  he  is  required 
to  deliver  it  to  the  plaintiff.  (R.  Sup.  C.,  1875,  Order 
22.  R.  5.) 

as  the  English  Rule. 

For  the  practice  where  persons  not  already  parties  to  the  action 
le  defendants  to  a  counter-claim,  see  Rule  127. 

Where  defendant  in  an  action  on  a  note  shewed  that  the  note  had 

been  transferred  to  the  plaintiffs  to  secure  a  debt  of  the  payee,  one 

•'•  thriii,  which  debt  had  been  satisfied  since  the  commence- 

•>f  th  action,  and  the  defendant  swore  that  he  had  a  good 
on  the  merits  against  T.  X.  it  was  held  that  this  Rule  had 

•  lication.  but  that  the  plaintiffs  admitting  these  facts  were 
entitled  to  their  costs  under  Rule  157.  and  the  cause  of  action 

:  devolved  upon   T.    V.,  lie  was  entitled  to  continue  it  by  tak- 

t  an  order  under  Rule  MS.")  «).<},<< n;,  r,,l,lm-t  Co.  v.  Xote,  18  C. 
I.  .1 

A  third  person  made  a  defendant  to  a  counter-claim  is  not  entitled 
to  enter  an  appearance  until  he  has  been  served  with  the  counter- 
claim ;  and  if  lie  appears  without  having  been  so  served,  the  appenr- 
tiay  be  di-char^ed   on    motion   by  the  plaintiff  in  the  counter- 
clain  i,  /-.  L'.'i  rh.   D.  685). 

Where,  in  an  action  for  the  price  of  iron,  the  defendant  set  up  a 

••r-claim    for  a  deduction,    which   he  had   had  to  allow  a  pur- 

.  owing  to  the  inferiority  of  the  quality  of  the  iron,  it   was 

held    unnecessary  to   add   the   purchaser's    name   to  the  title  of  the 

Inon,  60  L.  T.   lili  ;   1    i  'had.    ( 'h.    Ca.  85,   per  Lush,  .1.. 

tid  Order  '-"J.    Rule    ~>   (the   present   Rule)  does  not  apply  to 

^ee  also   Wlll'mm*  \.    MV/;//,/,   W.  N.    Is7.'».  'J.'fJ. 
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165-168 
165 

Service  of 
defence  on 
third  party 


166 

Appearan< 
by  third 
party. 


167 

Reply  by 
third  party. 


168 

Striking  out 
counter- 
claim. 


6.  Where  any  such  person  as  in  the  last  preceding- 
Rule  mentioned  is  not  a  party  to  the  action,  he  shall 
be  summoned  to  appear  by  being  served  with  a  copy 
of  the  defence,  and  such  service  shall  be  regulated  by 
the  same  rules  as  are  hereinbefore  contained  with  re- 
spect to  the  service  of  a  writ  of  summons,  and  every 
defence  so  served  shall  be  indorsed  in  the  Form  No 
19  in  Appendix  (B)  hereto,  or  to  the  like  effect.     (R. 
Sup.  C,  1875,  Order  22,  R.  6.) 

Same  as  the  English  Rule. 

For  the  Rules  in  respect  to  service  of  writs  of  summons,  see  Nos. 
33  and  49. 

7.  Any  person  not  a  defendant  to  the  action,  who 
is  served  with  a  defence  and  counter-claim  as  afore- 
said, must  appear  thereto  as  if  he  had   been  served 
with  a  writ  of  summons  to  appear  in  an  action.     (R. 
Sup.  C.,  1875,  Order  22,  R.  7.) 

Same  as  the  English  Rule. 

See  Rules  50,  et  seq. ,  as  to  appearance. 

8.  Any  person  named  in  a  defence  as  a  party  to  a 
counter-claim  thereby  made  may  deliver  a  reply  with- 
in the  time  within  which  he  might  deliver  a  defence 
if  it  were  a  statement  of  claim.     (R.   Sup.    C.    1875, 
Order  22,  R.  8.) 

Same  as  the  English  Rule. 

The  time  for  delivery  of  reply  will  be  eight  days  from  the 
delivery  of  the  defence  containing  the  counter-claim  (see  Rule  100). 

A  third  party  is  limited  to  a  "  reply  ;"  he  may  not  counter-claim 
against  a  defendant  who  brought  him  in  (Street  v.  Gover,  2  Q.  B.  D. 
498). 

9.  Where  a  defendant  by  his  statement  of  defence 
sets  up  a  counter  claim,  if  the  plaintiff,  or  any  other 
person  named  in  manner  aforesaid  as  party  to  such 
counter-claim,  contends  that  the  claim  thereby  raised 
ought  not  to  be  disposed  of  by  way  of  counter-claim, 
but  in   an  independent  action,  he  may  at  any  time 
within  three  weeks  from   the  delivery  of  such  state- 
ment of  defence,  apply  to  the  Court  or  Judge  for  an 
order  that  such  counter-claim  may  be  excluded  ;  and 
the  Court  or  a  Judge  may,  on  the  hearing  of  such 
application,  make  such  order  as  shall  be  just.    (Comp. 
R.  Sup.  C.,  1875,  Order  22,  R.  9.) 
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Instead  of  "within  three  weeks  from  the  delivery  of  such  state- 
ment  of  defence."  the  English  Rule  has  "before  reply  ;"  otherwise 
the  Rules  are  the  same. 

An  application  under  this  Rule  may,  in  England,  be  made  in  Court 
.  Sii-nrili-r.  4  Oh.  1  ).  476),  but.  as  a  general  thing,  should 
he  made  in  Chambers  (see  Wai/lor  v.  Farrer,  26  W.  R.  809).      It  is 
to  lie  made  within   three  weeks  from  the  delivery  of  the  statement 
of  del'  '•  .  whether  it  may  be  made  after  a  reply  is  delivered, 

or  whether  a  reply  is  not  a  waiver  of  the  right  to  apply. 

For  the  principles  upon  which  the  Courts  act  in  excluding  counter- 
claims. see  notes  to  Rule  127.  ]>  176  (see  also  _X<i///or  v.  Furrar, 
surra  :  r<n{,n,-k  v  S<-ott.  2  Ch.  D.  736  ;  Dear  v.  Sworder,  4  Oh.  D. 
47»>  :  Ildrr'i*  v.  dnmh'i-.  6  Ch.  D.  748  ;  Birmingham  AV(//Vx  v.  Smith, 
13  Oh.  D.  r>06  ;  Knth'-i'hnm  \.  /V/*W.  2S  \V.  K.  277). 


The  decision  of  a  Judge  under  this   Rule,  if  appealed  from,  will 
rarely  be  interfered  with  (Hu<j<j<,n«  \.   Tmed.  10  Ch.  D.  359). 

169 

IO.  Where  in  any  action  a  set-off  or  counter-claim  Judgment 

.   .  .    ,        ,  i     r  •  i  i  '  rrj        i     •        *<:1'  b.ilance 

is  established  as  a  defence  against  the  plaintiff  s  claim  ot>, 
the  Court  may,  if  the  balance  is  in  favor  of  the  defen- 
dant,  give  judgment  for  the  defendant  for  such  balance, 
or  may  otherwise  adjudge  to  the  defendant  such  relief 
as  he  may  be  entitled  to  upon  the  merits  of  the  case. 
(R.  Sup.  C.  1875,  Order  22,  R.  lo.) 

-  the  English  Rule. 

"The  balance  in  favor  of  the  defendant  ;  "  these  words  mean  the 
balance  upon  the  hearing  of  the  action  i/.V/V  v.  M'cLarcn,  3  Ch.  D. 
•Judgment  upon  the  counter-claim  may  give  the  defendant 
complete  relief  as  in  an  independent  action,  by  ordering  payment  of 
any  balance  found  in  his  favor  (Stapl'-t;  v  Youmj,  2  Ex.  D.  324)  ;  or 
by  awarding  to  him  such  other  relief  as  he  may  be  entitled  to.  In 
•/••>•  v.  Jtiijlifi,  26  W.  U.  714,  a  defendant,  who  had  purchased 
the  entirety  of  a  leasehold,  resisted  a  claim  against  him  for  specific 
performance  of  a  contract  for  sale  of  a  moiety  of  the  leasehold  ;  he 
was  also  mortgagee,  and  in  the  latter  capacity,  as  alternative  relief 
by  \\ay  of  counter-claim,  he  called  upon  the  plaintiff  to  redeem  him, 
and  it  was  ln-lil  that  he  was  so  entitled,  with  his  costs  as  of  a  fore- 
closure suit. 

As  to  costs,  where  a  balance  is  found  in  favor  of  the  defendant, 

and  in  other  cases  of  claims  and  counter-claims  tried   together,  see 

/.  *//j»-<t  ;  Wake  v.  A}>i>l<  i/artl,  3  Ex.  1).  195  ;  Potter 

v.  Chambers,  4  C.  !'.  l>.  6!»  and  4.'»7  ;  Chatfieldv.  Sedgcwick,  to.,  459; 

v.  /;  mi,  t>->i.  6  Q.  B.  D.  197,  691,  and  notes  to  Rule  42S. 

Where  the  plaintiff  claimed  £49  12s.  and  defendants  admitted  the 
claim  and  counter-claimed  fur  t'7f>.  and  judgment  was  given  for  the 
plaintiff  in  his  claim  and  for  defendant  for  £  K)  on  his  counter-claim, 
it  was  ordered  that  the  plaintiff  should  have  costs  of  his  claim  and 
Che  defendant  costs  of  his  counter-claim,  which  was  interpreted  to 
mean  that  the  plaintiff  should  have  costs  up  to  the  delivery  of  their 
defeno-,  and  the  defendant  his  costs  after  that  time  (Bowker  v. 
;7  !,.  T. 
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ORDER     XIX. 

DISCONTINUANCE. 

I.  The  plaintiff  may,  at  any  time  before  receipt  of 
the  defendant's  statement  of  defence,  or  after  the  re- 
ceipt thereof  before  taking  any  other  proceeding  in 
the  action  (save  any  interlocutory  application),  by 
notice  in  writing,  [filed  and  served,]  wholly  discontinue 
his  action  or  withdraw  any  part  or  parts  of  his  alleged 
cause  of  complaint  ;  and  thereupon  he  shall  pay  the 
defendant's  costs  of  the  action,  or  if  the  action  be 
not  wholly  discontinued,  the  defendant's  costs  oc- 
casioned by  the  matter  so  withdrawn. 

(a)  Such  costs  shall  be  taxed,  and  such  discontinu- 
ance or  withdrawal,  as  the  case  may  be,  shall  not  be 
a  defence  to  any  subsequent  action. 

Substantially  the  same  as  the  English  Rule,  except  the  words  in 
brackets,  which  are  new. 

Under  the  former  Chancery  practice,  the  plaintiff  might  dismiss 
his  bill  against  the  defendant  at  any  time  before  decree,  on  prwcipe. 
The  dismissal  was  with  costs  ;  but  where  no  answer  had  been  filed, 
no  costs  had  been  incurred,  unless  perhaps  instructions  to  answer 
(see  Biwt  \.  titrar/iati,  8  Pr.  R.  211).  On.  special  application  dis- 
missal might  be  without  costs  ;  but  after  decree  the  bill  could  only 
be  dismissed  by  consent.  In  the  Common  Law  Courts,  the  plaintiff 
might  discontinue  his  action  at  any  time  before  judgment  upon  pay- 
ment of  costs  (2  Arch.  1483  ;  Harrison's  C.  L.  P,  Act,  634).  By 
Reg.  Gen.  T.  T.  185G,  No.  24.  the  consent  of  the  defendant  was 
rendered  unnecessary,  whether  before  or  after  plea,  but  the  discon- 
tinuing rule  was  required  to  contain  an  undertaking  on  the  part  of 
the  plaintiff  to  pay  the  costs  and  a  consent  that  if  they  were  not 
paid  within  four  days  after  taxation  the  defendant  should  be  at 
liberty  to  sign  judgment  of  nan  pros.  Before  that  Rule  consent  was 
necessary  in  order  to  discontinue  after  plea.  The  rule  was  a  side 
bar  rule  before  verdict  or  argument  of  demurrer  ;  in  other  cases  a 
motion  was  necessary.  The  discontinuance  was  an  abandonment  of 
a  pending  action,  but  it  left  the  plaintiff  at  liberty  to  commence 
another  action  for  the  same  cause.  Discontinuance  was  not  effectual 
until  payment  of  costs  (Edyiiujtnn  v.  Proudinan,  1  Dowl.  P.  0.  152); 
and  if  the  costs  were  not  paid,  the  defendant's  only  remedy  was  to 
sign  judgment  of  non  pro*. 

The  present  Rule  besides  allowing  the  plaintiff  as  formerly  to  dis- 
continue the  whole  action,  authorizes  the  withdrawal  of  a  part  of 
his  cause  of  complaint  ;  formerly,  the  discontinuance  could  only  be 
of  the  whole  action  (Benton  v.  Polkinyhorne,  16  M.  &  W.  8). 

It  has  been  held  under  the  Irish  Jud.  Act,  that  in  an  action  against 
several  defendants  a  notice  wholly  discontinuing  the  action  as  against 
some  defendants  is  irregular  ;  and  that  the  proper  course  in  such 
case  is  to  apply  for  leave  to  withdraw  the  cause  of  complaint  as 
against  such  defendants  which  will  be  granted  where  the  causes  of 
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action  against  such    defendants  are    alternative   and  distinct    from 
the  causes  of  action  against  the   remaining  defendants  (Car Halt'   v 
isi  Hoard,  di-c.,  10  L.  R.  Ir.  36). 

The  present  Rule  does  not  permit  the  plaintiff  to  discontinue  his 
action  after  it  has  been  entered  for  trial  (Matthews  v.  Antrobus,  49 
L.  J.  Chy.  80).  Leave  must  in  such  case  be  obtained  under  clause  (b) 
infra. 

The  discontinuance  is  only  of  right,  either  before  defence  put  in  ; 
or,  if  defence  is  put  in,  before  taking  any  step  other  than  an  inter- 
locutory application. 

The  form  of  discontinuance  will  be  found  in  Appendix  B,  No.  29. 

Under  the  English  Rule  (which  does  not  contain  the  woi'ds  as  to 
the  notice  being  tiled  and  served),  it  was  held  that  a  written  notice 
by  the  plaintiff's  solicitors  as  follows  :  "  We  are  instructed  to  pro- 
ceed, no  further  in  the  action,"  was  a  sufficient  notice  (The  Pommer- 
ania,  4  P.  D.  195). 

A  discontinuance  has  been  held  not  to  have  the  effect  of  discon- 
tinuing an}-  counter-claim  set  up  in  the  action  (McGowan  v.  Middl<  - 
ton,  11  Q.  B.  D.  464,  overruling  Vavasseur  v.  Krupp,  15Ch.  D.  474)  ; 


to  damages  discontinued  his  action,  it  wras  held  that  the  Court  would 
nevertheless  direct  a  reference  as  to  damages  (Neivcomen  v.  Coulson, 
7  Ch.  D.  764)  ;  and  where  a  case  had  been  referred  to  arbitration, 
and  the  arbitrator  found  in  favor  of  the  defendant  as  to  all  but  a 
small  part,  the  leave  to  discontinue  was  refused  (Stahlschmidt  v. 
Wdlford,  4  Q.  B.  I).  217)  See  also  Mathews  v.  Antrobus,  49  L.  J. 
Chy.  80. 

The  words.  ••  shall  pay"  give  the  defendant  an  absolute  right  to 
all  "costs  of  the  action, ,  ami  they  are  not  in  the  discretion  of  the 
Judge  under  Rule  428  (see  The  St.  Olaf,  2  P.  D.  113).  InJSplton 
v.  Bolton,  3  Ch.  D.  276,  these  words  were  held  to  amount  to  a  judg- 
ment, upon  which  execution  might  issue  without  further  order  (see 
note  to  Rule  172). 

ts  of  work  in  preparing,  briefing,  or  otherwise  relating  to 
affidavits,  £c.,  properly  and  not  prematurely  done,  down  to  the 
time  of  discontinuance,  are  taxable  (Harrison  v.  Leutner,  16  Ch. 
I>.  f.f.9). 

An  order  of  a  Master  which  stayed  an  action  on  payment  of  costs, 
was  varied  by  substituting  the  word  "  discontinued"  fpr  "stayed," 
to  prevent  the  possibility  of  the  action  being  again  proceeded  with 
(Anon.  W.  N.  1876,  40  ;  2  Charl.  Ch.  Ca.  38). 

If  the  statement  of  defence  sets  up  matters  arising  after  the  issue 
of  the  writ,  the  truth  of  which  the  plaintiff  cannot  deny,  and  which 
afford  a  good  answer  in  law,  the  plaintiff's  proper  course  will  be, 
not  to  discontinue,  but  to  enter  a  confession  of  the  defence  under 
Rule  ir>7. 

170  £ 

Cb)  Save  as  in  this  Order  otherwise  provided,  it  shall  withdrawal 

,.  . «.    *  i       of  record. 

not  be  competent  for  the  plaintiff  to  withdraw  the 
Record  or  discontinue  the  action  without  leave  of  the 
Court  or  a  Judge,  but  the  Court  or  a  Judge  may, 
before,  or  at  or  after  the  hearing  or  trial,  upon  such 
terms  as  to  costs,  and  as  to  any  other  action,  and 
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Bales      otherwise,  as  may  seem  fit,  order  the  action  to  be  dis- 
170,  171.  continued,  or  any  part  of  the  alleged  cause  of  complaint 
to  be  struck  out. 

Same  as  in  the  English  Rule. 

At  Common  Law,  a  plaintiff  who  had  entered  a  cause  for  trial 
might  withdraw  the  record  at  any  time  before  the  jury  were  sworn  , 
this  was  often  a  hardship,  where  the  defendant  was  ready  with  his 
witnesses  and  Counsel.  Under  the  present  clause  the  leave  of  the 
sitting  Judge  is  necessary  for  the  withdrawal  of  a  record  ;  and  in 
•  Lffirnmout/t  v.  ('roll,  \  Charl.  Ca.  (Court)  100,  Huddleston,  B. 
refused  an  application  to  postpone  the  trial  fixed  for  a  few  days 
thereafter,  though  Counsel  for  the  plaintiff  was  not  sufficiently 
instructed  in  the  case  ;  and  he  referred  the  plaintiff  to  the  Judge 
who  was  to  sit  on  the  day  appointed  for  the  trial,  for  leave  to  with- 
draw the  record.  Leave  was  given  where  the  consent  of  the 
opposite  party  was  produced,  without  any  affidavit  (Anon.  1  Charl. 
Ca.  (Court)  99). 

In  a  test  action,  the  plaintiff  asked  for  a  postponement  of  the 
trial,  or  that  an  order  for  discontinuance  might  be  made  ;  the  Court 
held  that  it  could  not  regard  the  rights  of  the  plaintiffs  in  the  other 
actions,  but  must  act  as  if  the  plaintiff  had  not  appeared  at  the 
trial ;  and  dismissed  the  action  (Robinson  v.  Chadiuick,  1  Ch.  D.  878). 
17O  c 

outikd"£nce.  00  ^ne  Court  or  a  Judge  may,  in  like  manner,  and 
with  the  like  discretion  as  to  terms,  upon  the  applica- 
tion of  a  defendant,  order  the  whole  or  any  part  of  his 
alleged  grounds  of  defence  or  counter-claim  to  be 
withdrawn  or  struck  out,  but  it  «shall  not  be  com- 
petent to  a  defendant  to  withdraw  his  defence,  or 
any  part  thereof,  without  such  leave.  (Comp.  R. 
Sup.  C.,  1875,  Order  23,  R.  I  ;  Reg.  Gen.  T.  T.,  1856, 
No.  24  Ont). 

Same  as  the  English  Rule. 

Under  this  llule  one  of  the  defendants  in  an  action  for  the 
recovery  of  land  was  allowed  to  withdraw  his  defence  after  the 
action  had  been  in  the  paper  for  trial,  but  had  been  postponed  till 
another  action  relating  to  the  same  property  should  be  ready  for  trial, 
upon  the  terms  of  giving  to  the  plaintiffs  all  the  relief  to  which 
they  could  be  entitled  at  the  trial,  and  paying  the  costs  occasioned 
by  the  defence,  and  the  costs  of  a  summons  for  leave  to  withdraw 
(Heal  and  Personal  Advance  Co.  v.  McCarthy,  14  Ch.  D.  188).  The 
costs  only  which  were  occasioned  exclusively  by  the  defence  were 
allowed  (ib). 
171 

Brecon!™1       2>  Where  a  cause  has  been  entered  for  trial,  it  may 

by  consent,  be  withdrawn  by  either  plaintiff  or  defendant,  upon 

producing  to  the  proper  officer  a  consent,  in  writing, 

signed  by  the  parties.     (R.  Sup.  C.,  Dec.,  1875,  R.  9.) 

Same  as  the  English  Rule,  which  was  framed  to  obviate  the 
necessity  of  applying  to  the  sitting  Judge  for  leave  under  Rule  170 
(see  note  to  that  Rule). 
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3.  A  defendant  may  sign  judgment  for  the  costs  of  Rule  172. 
LR  action  if  it  is  wholly  discontinued,  or  for  the  costs       172 
>ccasioned  by  the  matter  withdrawn,  if  the  action  be  XsnmSm. 
lot  wholly  discontinued.      (R.  Sup.   C,  June,   i876,aure 
1.  10 ;  See  Reg.  Gen.,  T.  T.,  1856,  No.  24,  Ont.) 

as  the   English   Rule,  which    was    passed   to    obviate  the 

r   the    construction    placed  on   Rule    170  in  Bolton  \. 

.  :?  I'll.  D.  276  (see  note  to  Rule  170).       In  that  case,  a  varia- 

ion  of  the  ordinary  form  of  writ  of   execution  was   settled  ;    the 

Iteration  being  necessary  by  reason   of  there  being  no  judgment  to 

iroduee  to  the  officer  as  required  by  Rule  9  of  the  Knglish  Order  42. 

"hat  Rule  has  not  been  adopted  here.     A  form  of  the  judgment  is 

iveii  in  Appendix  (I)  >o.  164. 


ORDER    XX. 

REPLY  AND  SUBSEQUENT  PLEADINGS. 

At  Common  Law,  no  time  was  limited  for  reply  ;  but  the  de- 
endant  might  compel  a  reply  by  giving  with  his  plea  notice  to 
eply  in  four  days,  otherwise  judgment.  In  Chancery,  replication 
ired  to  be  filed,  or  the  cause  set  down  to  be  heard  on  bill 
nd  answer  or  motion  for  decree,  within  one  month  after  the  filing  of 
he  last  answer  of  all  the  defendants  (G.  U.  152)  ;  otherwise  the  de- 
endant  might  move  to  dismiss  (G.  0.  273). 

At  Common  Law,  the  replication  was  either  a  simple  joinder  of 

jsue,  or  set  up  special  matter,  according  to  the  form  of  the  previous 

i  Chancery,  the  Gen.  Ord.  150  and  151  made  provision  for 

is  in  the  replication  of  facts  set  forth  in  the  answer  ;  but  in 

ractice.  admissions  were  seldom,  if  ever,  made  in  that  way  ;  an^l 

lie  replication  was  merely  a  formal  joinder  of  issue  which  closed 

he  pleadings.      If  the  plaintiff  wished  to  reply  special  matter,  that 

ould  only  be  done  by  an  amendment  of  the  bill  (Cox  v.  Keating    (\ 

316). 

m  v.  L.  ,(•  y.   W.  By.  Co.,  12  Ch.  D.  at  p.  700  ;  Hall, 

id  :     "  When  the  Rules  were  prepared,  the  view  was  taken 

•r'ence  new  matter  should  generally  be  introduced  by 

naendment,  and  that  is  in  my  opinion  the  more  consistent 

;t  it  lias  not  been  in  fact  always  enforced  as  the  rule  under 

ral  Orders."      The    tendency   of    the    English    authorities 

•eim.  how.  ver,  to  be  towards  the  Common  Law  plan  of  alleging 

a  a  reply  any  new  matter  on  which  the  plaintiff  relies  by  way  of 

n  and  avoidance  (see   HnU  v.  Eoe,  4  Ch.  D.  341  ;*  46  L.  J. 

liy.  14.",  ;  :;.->  L  T.  !••_>(;  ;  L>.i  \\.  R.  177).      Under  the  Ontario  Ruks- 

>t  pleading  the  plaintiff  may  either  reply,  or  amend  his  statement 

i"  claim.       All  the  forms  of  reply  given  in  the  Appendix  D  are  pre- 

ict-d  by  a  note  to  the  effect  that  the  form  of  reply  given  is  to  be 

re  the   plaintiff  does  not  introduce  into  his  statement  of 

him,   by  way  of  amendment,  the  allegations  necessary  by  way  of 

eply  to  the  defence  ;  and,  in  the  cases  in  which  forms  of  replies  are 

iven,  the  mode  in  which  the  matter  in  reply  might  be  introduced 

ito  the  statement  of  claim  by  amendment  is  also  given  (see  Nos.  45, 
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Rules       50»  61,  64,  68  ;  also  Rule    152).     Where  a   reply  is   used  it  inaj 
173   174.   traverse  the  allegations  made  in  the  defence,  or  confess  and  avoic 
them  or  both  (Hall  v.  Eve,  supra,  at  page  347). 

A  reply  must  not  set  up  new  claims  ;  or  refer  to  an  independeiil 
document  as  containing  facts  on  which  the  pleader  relies,  withoui 
properly  setting  out  such  document  as  part  of  the  reply  ;  and,  lik( 
other  pleadings,  it  must  not  state  evidence,  argument  or  conclusions 
of  law  (see  Rule  128  and  Williamson  v.  L.  <£<  N.  W.  Ry.  Co.,  12  Ch 
D.  790,  and  Collambell  v.  Flight,  W.  N.  1877,  125). 

A  reply  is  to  be  delivered  within  three  weeks  after  the  last  of  th( 
defences  (Rule  173). 

As  to  the  reply  to  a  counter-claim,  see  Rules  126  b  and  167. 

As  to  the  further  reply  to  a  counter-claim   founded   on   mattei 
arising  after  the  reply,  see  Rule  154. 
173 

Delivery  of  j.  A  plaintiff  shall  deliver  his  reply,  if  any,  withir 
three  weeks  after  the  defence  or  the  last  of  the 
defences  shall  have  been  delivered,  unless  the  time 
shall  be  extended  the  Court  or  a  Judge.  (R.  Sup.  C. 
1875,  Order  24,  R.  i). 

Same  as  the  English  Rule. 

The  last  of  the  defences  means  the  last  defence  of  all  the  defences 
(see  Collett  v.  Preston,  3  Mac.  &  G.  432  ;  Arnold  v.  Arnold,  9  Beav 
206  ;  Bertolacci  v.  Johnstone,  2  Ha.  633  ;  Chy.  G.  0.  152 ;  anc 
Ambroise  v.  Evelyn,  11  Ch.  D.,  at  p.  762). 

Long  vacation  is  not  reckoned  in  computing  the  time  (Rule  461) 
As  to  extending  the  time,  see  notes  to  Rules  158,  160  and  462. 

Where  a  reply  was  delivered  without  leave  after  the  time,  anc 
before  notice  of  motion  for  judgment,  it  was  held  to  have  the  effecl 
of  preventing  notice  of  motion  being  given  for  judgment,  under  th< 
English  Rules  on  admission  of  the  defence  by  default  of  replj 
(Graves  v.  Terry,  9  Q.  B.  D.  170).  See  also  notes  to  Rules  158  and  160 

Where  the  time  to  deliver  reply  would  have  expired  on  25th  Julj 
but  was  extended  to  22nd  August,  and  afterwards  to  19th  Septem 
ber,  and  on  26th  September  no  reply  having  been  tiled  the  defendant! 
took  proceedings  warranted  by  the  English,  though  not  by  the  On 
tario  Rules,  to  obtain  judgment  as  oil  admissions  by  reason  of  th< 
default,  and  on  the  same  day  the  plaintiff,  by  leave,  served  notice  foi 
leave  to  deliver  a  reply  ;  leave  was  refused  by  the  Judge  of  tirsi 
instance  on  the  ground  of  unexplained  delay,  but  was  granted  or 
payment  of  costs,  by  the  Court  of  Appeal  (Eaton  v.  Storer,  '2'2  ( 'h 
D.  91). 
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Leave  for  2.  No  pleading,  subsequent  to  reply,  other  than  2 
joinder  of  issue  shall  be  pleaded  without  leave  of  the 
Court  or  a  Judge,  and  then  upon  such  terms  as  the 
Court  or  Judge  shall  think  fit.  (R.  Sup.  C.  1875,  Ordei 
24,  R.  2). 

Same  as  the  English  Rule. 

Pleadings  cannot  go  beyond  reply  without  leave,  except  that  th( 
defendant  may  join  issue  if  he  chooses.  That  however  would  nol 
seem  to  be  essential,  as  the  pleadings  are  deemed  to  be  closed  with 
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out  joiiuler  of  issue,  at  the  expiration  of  the  time  within  which  the 
deliv  -•ijih.Mir   pleadings  is  necessary   (Kuh-s  17 

•ilaintiiV  repln-s  specially,  it  may  he  necessary  for  a  defendant. 
either  to  amend  his  statement  of  defence  or  to  rejoin,  so  as  t 

a  are  in  the  case,  in  the  nature  perhaps  of  a  confes- 
sion and  avoidance,  or  something  destroying  the  effect  of  the  reply 
..  L.  ,i-  X.    W.  R>j.  Cn.,  liM'h.  D.  792-3).     In  such 
defendant  is  only  allowed  to  introduce  by  amendment  with- 
out leave  new  matter  where  he  has  set  up  a  counter-claim  or  set-off 
i  Kule  ISih  ;  in  other  cases  it  will  be  necessary  for  him  to  apply  for 
leave  to  amend  or  rejoin. 

In  XiH'i'l*  v.  JJi-it~!f:y,  35  L.  T.  845,  leave  .to  rejoin  was  refused, 
the  proposed  rejoinder  being  regarded  as  unnecessary,  and  only 
amounting  to  a  statement  of  matters  contained  in  the  statement  of 

e  in  a  more  detailed  way. 

In  EI-UH*  v.  Gann,  \V.  X.  1875,  199,  leave  was  granted  to  add  a 
counter-claim  after  issue  joined. 

175 

3.  Subject  to  the  last  preceding  Rule,  every  plead- Time  for 
ing  subsequent  to  reply  shall  be  delivered  within  fourdellvery' 
days  after  the  delivery  of  the  previous  pleading,  unless 
the  time  shall  be  extended  by  the  Court  or  a  Judge. 
(R.  Sup.  C.  1875,  Order  24,  R.  3.) 

Identical  with  the  English  Rule. 
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As  soon  as  either  party  has  joined  issue  upon  any  when  piea 
pleading  of  the  opposite  party  simply,  without  adding  mg  closed' 
any  further  or  other  pleading  thereto,  [or  as  soon  as 
the  time  for  amending  the  pleadings  under  these 
Rules  or  under  any  order  made  in  the  action  or  for 
delivering  a  reply  or  subsequent  pleading  or  demurrer, 
has  expired,]  the  pleadings  as  between  such  parties 
shall  be  deemed  to  be  closed  [without  any  joinder  of 
issue  being  pleaded  by  any  or  either  party].  (Comp. 
R.  Sup.  C.,  1875,  Order  25  ;  Order  29,  R.  12  ;  R.  S.  O  , 
c.  50,5.  117.) 

The  clauses  in  brackets  are  not  in  the  English  Rule,  which  is  in 
other  respects  the  same. 

I'nder  this  Rule,  in  an  action  in  which  there  is  no  counter-claim, 
the  pleadings  are  closed  when  the  plaintiff  has  delivered  a  joinder 
of  issue  with  the  defence,  or  three  weeks  have  elapsed  from  the 
delivery  of  defence  (Schneider  v.  Proctor,  9  Pr.  R.  11). 

If  the  plaintiff  delivers  a  reply,  not  being  merely  a  joinder  of  issue, 
-  not  seem  to  have  been  yet  decided  whether  the  reply  closes 
21 
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Bule  177-  *^e  pleadings,  or  whether  they  are  not  closed  until  a  joinder  of  issue 
has  been  delivered,  or  four  days  have  elapsed  from  the  delivery  of 
reply  (see  Rule  175).  The  point  may  be  left  in  some  doubt  where 
leave  is  required  to  deliver  a  further  pleading  (see  Rule  174)  ;  but 
where  a  reply  has  been  made  to  a  counter-claim  the  defendant  may, 
of  right,  amend  his  counter-claim  under  Rule  180,  and  the  pleadings 
are  not  closed  till  the  time  for  so  amending  has  expired.  This  was 
decided  in  Palmer  v.  Gibbs  (Mr.  Dalton,  22nd  Oct.,  1881),  where  a 
statement  of  claim  was  delivered  on  4th  Oct.,  defence  and  counter- 
claim on  llth  Oct.,  reply  to  counter-claim  and  joinder  of  issue  to 
defence  on  14th  Oct.,  and  a  notice  of  trial  on  14th  Oct.  was  held  to 
be  premature. 

Where  ;i  third  party  has  been  made  a  defendant  to  a  counter- 
claim, the  action  is  not  at  issue  till  the  counter-claim  has  been 
struck  out  or  the  third  party  has  pleaded  or  become  in  default 
(Canadian  Securities  Co.  v.  Pre.ntiss,  2  C.  L.  T.  90). 

Where  a  plaintiff  issued  a  writ  against  several  defendants,  but 
only  served  one,  and  proceeded  against  him  to  the  close  of  the 
pleadings.  Held,  that  he  must  be  assumed  to  have  abandoned  as  to 
the  others,  and  the  pleadings  in  the  action  were  closed,  and  notice 
of  trial  could  be  regularly  given  (ritndtwn  v.  Jo/niton,  3  ('.  L. 
T.  505.) 

See  also  notes  to  Rule  255. 
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ISSUES. 

setthJnent  Where  in  any  action  it  appears  to  a  Judge  that  the 
of  issues,  statement  of  claim  or  defence  or  reply  does  not  suffi- 
ciently define  the  issues  of  fact  in  dispute  between  the 
parties,  he  may  direct  the  parties  to  prepare  issues, 
and  such  issues  shall,  if  the  parties  differ,  be  settled 
by  the  Judge.  (R.  Sup.  C.  1875,  Order  26.) 

Same  as  English  Rule. 

Issues  were  directed  to  be  framed  under  this  Rule  for  trying  pre- 
liminary questions,  under  Rule  235,  in  Wood  v.  Anglo- Italian  Banking 
Co.,  Limited,  34  L.  T.  255. 


ORDER   XXIII. 

AMENDMENT  OF  PLEADINGS. 

Very  extensive  powers  of  amendment  are  given  by  this  Order. 
On  the  same  subject,  R.  S.  O.  c.  49,  s.  8,  enacted  as  follows  : 
R  g  0.  "  8.   At  any  time  during  the  progress  of  any  action,  suit,  or  other 

e.  49,  B.  8.  proceeding  at  Law  or  in  Equity,  the  Court  or  a  Judge  may,  upon 
the  application  of  any  of  the  parties,  or  without  any  such  applica- 
tion, make  all  such  amendments  as  may  seem  necessary  for  the 
advancement  of  justice,  the  prevention  and  redress  of  fraud,  the 
determining  of  the  rights  and  interests  of  the  respective  parties,  and 
of  the  real  question  in  controversy  between  them,  and  best  calculated 
to  secure  the  giving  of  judgment  according  to  the  very  right  and 
justice  of  the  case. 
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Any  such  amendment  may  be  made,  whether  the  necessity       ftules 

i"  is  not  occasioned  by  the  defect,  error,  act,  default    177^  173. 
cct  of  the  party  applying  to  amend. 

All  such  amendments  shall  be  made  upon  such  terms  as  to 
•ut  of  costs  and  otherwise  as  to  the  Court  or  Judge  ordering 
ne  to  be  made  seems  just."  (See  also  Rev.  8 tat.  c.  ~>Q,  s.  270.) 

The  tendency  of  the  decisions  under  that  section  has  been  to  hold 
that  the  amendments  in  the  lirst  two  clauses  are  discretionary  and  the 

.  i>e  only  mandatory  (see  Caughill  v.  Clark,  9  Pr.  R.  471  ;  3 
Out.  ~(\.) i;  but  if  the  Court  comes  to  the  conclusion  that  an  amend- 
ment is  "  necessary  for  the  advancement  of  justice,  the  prevention 
and  redress  of  fraud,  the  determination  of  the  rights  and  interests 
of  the  re.spci 'tive  parties,  and  of  the  real  questions  in  controversy 

11  them,  and  best  calculated  to  secure  the  giving  of  judgment 

ing  to  the  very  right  and  justice  of  the  case,"  the  granting  or 
refusing  of  the  amendment  ceases  practically  to  be  a  matter  of  dis- 
cretion (ljrtcrkin  v.  Me  Far  lane,  4  Unt.  App.  45  ;  GW<-l<ntd  v.  H"«(/.s- 

1  ( )nt.  App.  82).  Under  Rule  178  infra,  the  Courts  are  bound 
to  allow  all  such  amendments  as  may  be  necessary  "for  the  purpose 
of  determining  the  real  question  or  questions  in  controversy  between 
the  parties"  (ilule  178  and  Co/lette  v.  Goode,  1  Ch.  D.  at  p.  847; 

•ott  v.  H'trri*,  \V.  N.  1876,  9  ;  1  Charl.  Ch.  Ca.  95  ;  Laird  v. 
Bri<j(/s,  19  Ch.  D.  22,  29)  ;  but  this  is  subject  to  the  limitation  that 
the  whole  nature  of  the  action  may  not  be  changed  by  amendment 
(Blfiikh-n-n  v.  I><-,iro«e.  29  W.  U.  237  ;  43  L.  T.  668)  and  subject  also 
to  whether  justice  will  be  advanced  having  regard  to  the  nature  of 
the  proposed  amendment  (Mcllhargey  v.  McGinnis,  9  Pr.  R.  157  ; 
Can  <i  hill  v.  Clark,  9  Pr.  LI.  471  ;  3  Ont.  269  ;  Hendricfa  v.  Montagu,. 
17  '  'h.  I).  (34-  and  the  time  when  the  application  is  made  (see  cases 
infra}. 

Under  this  Order  certain  amendments  may  be  made  without  leave.. 
The  plaintiff  may  so  amend  his  statement  of  claim  before  the  expira- 
tii.-n  of  the  time  for  reply  (Rule  179)  ;  and  a  defendant  may  so  amend 
a  counter-claim  to  which  a  reply  has  been  made  within  the  time 
allowed  for  pleading  to  such  reply  (Rule  180).  In  other  cases  leave 
is  necessary,  and  two  classes  of  amendments  are  provided  for  by 
leave  : — (1)  On  the  application  of  the  party  pleading,  to  enable  him 

e  his  real  case  ;  (2)  on  the  application  of  the  opposite  party, 
t »  have  struck  out  or  amended  any  pleading  which  is  improper,  or 
framed  so  as  to  prejudice,  embarrass,  or  delay  (Rule  178). 

Rules  338  and  474  also  contain  provision  for  amendment  of  defects 
and  errors. 

As  to  amendment  of  writs  see  Rule  10. 

Amendments  respecting  the  parties  are  treated  of  in  Rules  90, 
94.  1 

I*.  The  Court  or  Judge  may,  at  any  stage  of  the 
proceedings,  allow  either  party  to  alter  his  statement 
of  claim  or  defence  or  reply  ;  or  may  order  to  be  struck 
out  or  amended  any  matter  in  such  statements  respec- 
tively which  may  be  scandalous,  or  which  may  tend  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action.  All  such  amendments  shall  be  made  as  may 
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Rule  178.  be  necessary  for  the  purpose  of  determining  the  real 
questions  or  question  in  controversy  between  the  par- 
ties. (R.  Sup.  C,  1875,  Order  27,  R.  i.  Comp.  R.  S. 
O.,  c.  49,  ss.  5,  8  ;  c.  50,  ss.  120,  270.) 

Same  as  the  English  Rule. 

Amendments  which  require  the  addition  of  parties  as  well  as  the 

restatement  of  allegations  are  made  by  the  combined  action  of  Rule 

103  and  the  present  Rule.     The  latter  kind  are  alone  here  discussed. 

On  a  party's      (1)  Amendment  on  the  application  of  a  party  to  amend  his  ou>nplead- 

own  apph-     -ing^  so  as  t0  properly  frame  his  case  : 

In  Tildedey  v.  Harper,  10  Ch.  D.  at  p.  396  ;  Bramwell,  L.  J.,  said 
his  practice  in  Chambers  had  been  to  give  leave  to  amend,  unless 
satisfied  that  the  party  applying  was  acting  mala  fide,  or  that  by  his 
blunder  he  had  done  some  injury  to  his  opponent  which  could  not  be 
compensated  for  by  costs  or  otherwise.  This  rule  has  been  subse- 
quently held  by  the  Court  of  Appeal  to  be  the  correct  one  to  be 
adopted  until  a  final  judgment  is  obtained  by  one  party.  After 
that  he  acquires  a  vested  right,  of  which  he  is  not  lightly  to  be 
deprived  on  account  of  blunders  by  the  opposite  party  committed 
without  fault  on  his  side(Claparade  v.  Commercial  Union,  32  W.  R. 
151,  262).  The  rule  is  similar  to  that  where  an  extension  of  time  is 
applied  for  (see  Ib.  and  notes  to  Appeal  Order  2). 

The  Court  of  Appeal  in  Tildesley  v.  Harper  applied  in  respect  of 
an  amendment  at  the  trial  the  same  principles  as  if  the  application 
had  been  made  before  trial  on  motion.  (See  Green  v.  Sevin,  13  Ch. 
D.  589,  595.) 

When  Amendments  of  this  first  kind  are  liberally  viewed,  and  have  been 

allowed.  allowed  after  issue  joined,  and  the  cause  entered  for  trial,  and  acci- 
dentally postponed  (Roe  v.  Davies,  2  Ch.  D.  729)  ;  or  at  the  trial 
(King  v.  Corke,  1  Ch.  D.  57  ;  Nobel's  Explosives  Co.  v.  Jones,  17  Ch. 
D.  721,  724  ;  Long  v.  Crossley,  13  Ch.  D.388  ;  Green  v.  Sevin,  sup.  ; 
Russell  v.  Canada  Life  Assurance  Co.,  32  C.  P.  256).  In  such  a  case 
perhaps  the  opposite  party  may  obtain  costs  incurred  in  respect  to 
the  old  pleadings  (see  Dan.  Prac.  351-52)  ;  or  if  a  plaintiff,  he  may 
have  an  opportunity  given  him  to  consider  whether  he  will  discon- 
tinue (see  Edison  Telephone  Co.  v.  India.  Rubber  Co.,  17  Ch.  D.  137). 
Leave  to  amend  will  generally  be  granted  where  there  has  been  a 
slip  in  pleading,  but  not  in  general  so  as  to  raise  a  fresh  cause  of 
action  (Clarke  v.  Yorke,  31  W.  R.  62  ;  47  L.  T.  381). 

Leave  to  amend  at  the  hearing  may,  however,  be  granted,  though 
the  proposed  amendments  set  up  a  case  not  raised  by  the  claim,  and 
may  require  an  adjournment  to  obtain  fresh  evidence  (Budding  v. 
Murdoch,  1  Ch.  D.  42.  See,  however,  the  remark  as  to  the  head- 
note  to  that  case,  Re  St.  Nazaire  Co.,  12  Ch.  D.  at  p.  92  ;  Bett*  v. 
Doughty,  5  P.  D.  26).  Such  leave  will  in  general  be  granted  on 
proper  terms  so  as  to  enable  the  real  question  between  the  parties 
to  be  tried  (Laird  v.  Briggs,  19  Ch.  D.  22)  ;  but  the  Court  has  a 
discretion  as  to  the  amendment  (see  Ashley  v.  Taylor,  10  Ch.  I). 
7^2) '  and  leave  was  refusecl  at  tne  hearing  where  no  reason  appeared 
why  the  bill  was  not  amended  when  the  answer  came  in  (Offord  v. 
Offord,  1  Charl.  Ca.  (Court)  102). 

Leave  was  refused  where  the  Judge  thought  the  amendment  would 
merely  enable  the  defendant  to  raise,  to  the  plaintiff's  title  to  sue, 
a  technical  objection  which  was  not  raised  on  the  pleadings  (under 
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and  which  tin-  defendant  never  iiitcii.li.Ml  to  raise,  till  he    -g^Q  17g 
tly    sought    to   ;ivail    himself  of   it    ;it    the    hiann-    i .<  '"//'  ffc    v. 
i.  D.  S4'J  :  '  V'/'  v-  '''"•/.'.  '.'  1'r.  1:.  471  ;  < >ntes 

-.    i  <>nt.    .'  also   where  tin-   etlect   would   be  to 

:i    new   question    which    would    involve    an   estate   in   further 
and    miirht    more   conveniently   be   raised    in    a   separate 
/.'//'<////'.  Bl'ujht  v.  I/itrtnoIl.  4,1  L.  T.  r»Ml}  ;  or  to  convert  a 
claim   based   on   a   suh>istiiur  lease   into  one   based  on  an   eviction 
./  v.  S,!i,n-f»  .  S  ( 'h.   1).  oil  ;  see    also   Me I/hn /•<//>/   \.  M<-   d'hnti* 
Kule    is]  :   /j/,,<-k,,inr<-  v.  Edwards,   W.  N.    1879,    17-".; 
.iomn.  1)7  i;    and  where  the  plaintiff  had   elected  to   claim 
in  a   manner   inconsistent    with   the    proposed   amendment    Cart/ill 
10    Ch.     I).    502)  ;    and    where  the  effect   would   be  to 
new  issue  merely  to  determine  how  the  costs   of  the  action 
be  bonie  I  Webber  \.    I1V%,  ,/v,W.  \V.  N.  1883,  8)  ;  or  to  raise 
;   fraud  at  a  time  when  the  case  has  been  launched  inde- 
pendently of  fraud  •  llnt<lri<-k*  v.  Muiitfti/u,  17  Oh.  D.  642)  ;    or  rice 
i r  v.  .!/' .  /!-,  ."'J  ( '.  1'.  1  9.~0  ;  or  require  the  addition  of  other 
-  and  raise  a   ne\v  case  (X<i/>< V'x   E^i>l<.>*i >vx  v.  ,lnnc.<.  17  Ch.  D. 

A  defendant  who  had  put   in   a  joint   defence   with   another  was  Materiality 
allowed   i"  amend  by  raising  defences    separately  from   his    co-de-  or  nature  of 
;iit  ;  and  an  affidavit  showing  the  nature  of  the  new  defence  needn'otte 
sought  to  be  raised  or  its  materiality  was  not  required  (Caryill  v.  shewn. 

.  4  <  'h.   D.  7*  :  see  also  Lmni  \.  'Vo.W'V/,  18  (.'h.  13.  391,  supra, 
p.  12"»1  :  and  Chesterfield  \.  Black,  -J5  \V.  R.  409).     In  the  last  case 
an  application  was  made  by  the  plaintiffs  in  January,  1877,  to  amend 
their  statement   of    claim   after   reply  delivered  in  May,  1870,  and 
Qg  tixed  for  February,  1877.      Within  a  few  weeks  of  the  hear- 
ing documents  had  been  produced  by  the  defendant  for  inspection, 
which  contained  particulars  previously  unknown  to  the  plaintiffs, 
and  which  strengthened  their  case  ;  it  was  contended  that  the  old 
practice  was  not  altered  by  which  due  despatch  and  the  materiality 
amendment  must  be  shown.     Bacon,  V    C.,  said:    "  By  the 
provisions  of  the  Judicature  Act  1  am  relieved  fro'u  the  necessity  of 
enquiring  into  the  materiality  of  the  proposed  amendment      I  think 
d  power  given  to  the  Court  by  the  Judicature  Act  is  one 
of  the  must  useful  and  beneficial  which  has  ever  been  conferred  on 

'iirt.  ft  is  against  justice  that  a  man  should  not  be  at  liberty 
to  bring  his  case  forward  in  the  way  he  thinks  best,  and  that  he 
should  be  precluded  from  bringing  before  the  ( 'ourt  those  materials 
which  he  considers  m  cessary  for  the  proper  prosecution  of  his  case. 
I  do  not  think  it  was  the  intention  of  the  Act  that  the  old  qualifica- 
tion should  a] >ply.  In  this  case,  till  a  recent  period  the  plaintiff's  did 
not  know  of  certain  documents  affecting  the  subject  matter  of  the 
action.  Th'-s«-  documents  have  been  laid  before  Counsel,  and  on  his 

application  is  made  to  the  ( 'ourt  for  leave  to  amend.      Is  not 

.round  on  which  the  ('ourt  will  exercise  the  discretion  which 
it  takes  under  the  Act'.'  With  the  rest  of  the  case  1  have  nothing 

i  do." 

The  i  'ourt  would  seem  however,  to  have  power  in  its  discretion  to 

ler  the  amendment  and  refuse  to  allow  an   amendment  which 

>t  appear  to  be  true  or  capable  of  beinu;  substantiated   (see 

MrWinrt/'''/  v.    Af<-<; /'///•*;.>•,  in  note  to  Rule  181).   or  which  would  set 

up  an  unmeritorious  defence  where  the  time  for  raising  it   without 

:,as  expired  (see  '-W //////<//  v.  (Hark,  !»  IV.    it.  471    :  .'*  <  >nt.  '.Mill  ; 

v.   /Wx/f/v,    I  <mt.  ."(.So). 
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On  applica- 
tion of  the 
opposite 
party  to 
strike  out. 


Rule  178.        ^s  to  appealing  from  orders  granting  refusing  leave  to  amend,  see 
infra  p.  327 . 

An  action  may,  by  amendment  of  the  writ  and  statement  of  claim, 
be  turned  into  an  action  by  the  Attorney-General  at  the  suit  of  a 
relator  without  prejudice  to  a  pending  motion  in  the  action  ;  the 
necessary  sanction  of  the  Attorney-General  being  obtained  (Cal<!n-<>U 
v.  Pagham  Harbour,  &c.,  2  Ch.  D.  221  ;  see  Moumey  v  Ear!  of 
Lonsdale,  L.  R.  6  Chy.  141). 

(2)  Amendment  by  striking  out  a  pleading  an  improjier  or  embar- 
rassing, on  the  application  of  the  opposite  party. — An  embarrassing 
pleading  has  been  defined  as  one  in  which  matter  is  pleaded  which 
the  party  is  not  entitled  to  make  use  of  (Heugh  v.  Chamberlain,  25 
W.  R.  742,  W.  N.  1877,  128)  ;  e.  g.,  in  an  action  to  enforce  a  con- 
tract for  the  sale  of  a  patent  without  warranty,  a  defence  putting  in 
issue  the  validity  of  the  patent  (Liardet  v.  Hammond  Electric  Light, 
31  W.  R.  710;  W.  N.  1883,96). 

The  power  is  not  so  exercised  as  to  enable  one  party  to  dictate  to 
the  other  how  he  should  plead  (Rolfev.  McLaren,  3  Ch.  J).  106, 
108);  but  portions  of  pleadings  have  been  struck  out  which  are  not 
in  accordance  with  Rule  128  ;  e.  g.,  where  they  contained  irrelevant 
allegations  of  fraud,  to  the  effect  that  in  transactions  other  than  the 
one  in  question  the  defendants  had  been  guilty  of  fraud  (Blah-  v. 
Albion,  &c.,  35  L.  T.  269);  statements  in  the  nature  of  a  demurrer 
(Stokes  v.  Grant,  4  C.  P.  I).  25  ;  Menhinick  v.  Turner,  W.  N.  1876, 
55;  2  Charl.  Ch.  Oa.  42);  immaterial  facts  set-out  with  prolixity 
(Davy  v.  Garrett,  7  Ch.  D.  473);  admissions  (Askew  v.N.  E.Ry  Co., 
W.  N.  1875,  238;  1  Charl.  Ch.  Ca.  90  Davy  v.  Garrett,  sup.) \ 
evidence  (Jones  v.  'turner,  W.  N.  1875,  239;  1  Charl.  Ch.  Ca.  91)  ; 
scandalous  statements  which  were  immaterial  (Duncan  v.  Vereker, 
W.  N.  1876,  64  ;  2  Charl.  Ch.  Ca.  44;  see  Cracknall  v.  Janson,  11 
Ch.  D.I;  Sadkir  v.  Smith,  1  Pr.  R,  409  ;  Christie  v.  Christie,  L.  R. 
8  Chy.  499  and  notes  to  Rule  1 26) ;  but  nothing  is  scandalous  that  is 
relevant  to  the  merits  (Dan.  Prac.  290).  So  general  statements  of 
title  may  be  struck  out  (Phitipps  v.  Philipps,  4  Q.  B.  J).  127,  Uule 
144);  allegations  so  prolix  as  to  be  obscure  (Marsh  v.  F»iil<fr<t<-t, 
W.  N.  1876,  7);  and  unnecessary  details  though  not  amounting  to 
statements  of  evidence  (Adn'is  v.  Thrigley,  W.  N.  1876,  56  ;  2 
Charl.  Ch.  Ca.  43).  The  whole  of  a  pleading  may  be  struck  out ;  a 
statement  of  claim  (Cashiti  v.  Cradock,  3  Ch.  D  376);  a  defence 
(Preston  v.  Lamont,  1  Ex.  D.  361);  or  a  reply  (Williamson  v.  L.  Js 
N.  W.  jR'y  Co.,  12  Ch.  D.  787).  See  also  Goldingv.  Whnrton  Salt- 
works Co.,  1  Q.  B.  D.  374  ;  W.  N.  1876,  p.  40  ;  2  Charl.  Ch.  Ca.  40, 
and  Harris  v.  Gamble,  6  Ch.  D.  748. 

Where  allegations  are  properly  pleadable  under  Rule  128,  the 
Court  has  no  power  to  strike  out  the  paragraph  containing  them, 
unless  scandalous  or  tending  to  prejudice,  embarrass  or  delay, 
within  the  meaning  of  the  present  Rule  (Millington  v.  Luring,  6  Q. 
B.  D.  190). 

Where  the  plaintiff  asked  for  an  injunction  and  damages  and 
recovery  of  possession  it  was  held  that  such  claims  were  inconsistent 
and  embarrassing,  and  the  plaintiff  though  granted  an  injunction 
was  refused  costs  (Evans  v  Davis,  27  W.  R.  285). 

In  Restell  v.  Steward,  W.  N.  1875,  249,  paragraphs  introduced  into 
a  statement  of  defence  by  amendment  were  struck  out. 

Where  a  pleading  is  defective  by  not  containing  all  allegations 
necessary  to  show  a  case  for  relief  or  a  defence,  the  pleading  may 
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for  that  reason    be   embarrassing,   and   where   the   defects    can  he        Bules 
supplied  it  will  in  general  not  be  proper  to  demur,  hut  a  motion  to     j^g   ]>JQ 
•  •lit  tin-  pleading  or  paragraph  may  In-  ina«h-.      '1'lius    in    8 

:>   Out.   370.   the  omission  in  a  claim  by  a  simple  eon- 
•reditor  to  state  that  he  sues  on  behalf  of  all  creditors   to  set 
-   fraudulent  against   creditors   was   held    not 
of  demunvr.     So  where   a  claim  for  ejectment  alleged  that 
prior  to  1874  defendant   was  tenant  and  had   paid   rent,   but  since 
id  not  paid   rent,  it    was  held  to  be   embarrassing  as    not 
showing  any  subsisting  truancy  \MvHoy  v.  Letoers,  12  L.  II.  Ir.  39  ; 

fan,  10  L.   II.  Ir.  9). 

In  Finch  v.  Th<-  Gnnr<linn*  of  York  Union,  35  L.  T.  360,  a  motion 
x"  out  the  whole  statement  of  defence  was  held  to  be  miscon- 
.  as  the  defence  w.is  not  so  frivolous  as  to  justify  its  being  set 
tad  the  plaintiff  ou^ht  to  have  demurred.      In  Weir  v.  Barnctt, 
W.   N  .  KS75.    IMS;  1    Charl.   Ch.    Ca.    93,  a    defendant   applied  to 
eonip  -1  the  plaintiff  to  amend,  in  an  action  for  false  representations 
ltd  to  debentures  stated  to  have  been  made  in  a  letter  and 
•tus,  and  Huddleston,  B.,  refused  to  order  an  amendment  of 
the  claim,  so  as  to   show  which  of  the  false  representations  were  in 
the  letter,  and  which  in  the  prospectus. 

Where  pleadings  are  such  as  should  be  struck  out,  they  ought  to 
,ek  <>ut  by  the  Judge,  and  not  to  be  left  to  be  dealt  with  as  a 
.11  of  costs  i  Watson  v.  Ifndwell,  3  Ch.  D.  380). 

(  h-dinarily,  instead  of  altogether  striking  out  a  pleading  or  part  of 
a  ple.nling,  the  party  whose  pleading  is  defective  will  be  given  an 
opportunity  to  amend   (Moorhonse  v.    Colville,  W.    N.    1876,  \'2  •   1 
Chad.  Ch.'Ca.  95  ;  Anon.  W.  N.  1876,  24  ;  2  Charl.  Ch.  Ca.  39). 
A] (plications  under  this  Rule  to  strike  out  pleading  are  under  the 

•  in  Ontario  made  to  the  Master  in  Chambers.    (See  Marriott 
v.  M<t./'i-it,ff.  2(5  \V.  It.  416,  for  the  practice  in  England  in  this  respect 

sta  of  such  motions). 

The  striking  out  of  pleadings   is  in  the  discretion  of  the  Judge  ,  A?. peals, 
and,  as  a  general  rule,  an   appeal  from  his  order   will  not  be  enter- 
tained,  unless   a  question  of  principle  is  involved  (see  Goldinc/  v. 
\\~h,, rt,,n  Saltworks  Co.,  1  Q.  B.  D.  374;    Watson  v.  Rodwell,  3'Ch. 
'  ;   /tn*fn,i  v.   '/V,;//.  10  Ch.  D.  558,  565  ;  li<-  Mnrtin,  ffuntv. 
Cfnr/,,/>< -/-.„-.  -jo  ('ii.  D.  3(55).    Such  an  appeal  was  entertained  in  Davy 
rett,  7  rh.   !>.  473:  see  also  Laird  v.   Briyys,    19  Ch.  D    22. 
•':in  v.   Mr  Fur  In  ne.  4  Ont.  App.  25. 
On  this  subject  see  also  notes  to  Rules  83  and  103. 
In  vi--\v  of  the  difference  between  the  English  and  Ontario  systems 
as  to  admissions  (see  Rule  148),  caution  will  be  necessary  in  applying 
the    Knglish  authorities  on  the  subject  of  striking  out  embarrassing 
pleading.      The    Kurdish    Rules  require  a  party  to  deal  specifically 
witli   the   allegations   in    the   previous  pleadings,  and  to  deny  such 
!ons  as  he  is  not  prepared  to  admit  ;  but  where,  as  under  the 
Ontario  system,  a  party  is  not  so  bound  to  make  denials,  he  might 
not,  in  '"riming  his  pleading,  be  embarrassed  by  an  improper  pload- 

•  u;_'h  he  mi_rht  l>e  [irejudiced  by  allowing  irrelevant  statements 
of  fact  to  go  before  a  jury. 

179 

2.  The  i)laintiff  may,  without  any  leave,  amend  his  Amendment 

'  by  plaintiff 

cment  of  claim  once  at  any  time  before  the  ex- without 
piration    of  the    time    limited    for    reply    and    before leave" 
replying  or,  \vherc  no  defence  is  delivered,  at  any  time 
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Rules      before  the  expiration  of  four  weeks  from  the  appear- 

179,  180-  ance  of  the  defendant  who   shall  have  last  appeared. 

(Comp.  R.  Sup.  C,   1875,  Order  27,   R.  2  ;  Order  24, 

R.  i;  Order  25  ;  Eng.  C.  L.   P.  Act  of  1852,  s.  222  ; 

Ib.,  1856,  s.  96  ;  /&.,  i860,  s.  36.) 

This  is  the  same  as  the  English  Rule,  and  the  practice  is  new  to 
the  Common  Law  Courts. 

The  proecipe  order  formerly  obtained  in  Chancery  would  seem  to 
be  now  unnecessary  as  the  amendment  may  be  made  under  this  Rule 
"without  any  leave."  Rule  187,  by  using  the  words  "if  any," 
seems  also  to  point  to  an  amendment  without  order. 

The  former  Chancery  practice  warranted  the  addition,  under  an 
order  of  course  to  amend,  of  a  plaintiff  (Dunn  v.  McLean,  6  Pr.  R. 
97)  or  defendant  {AUorwy-Gmeral  v.  Nethercoat,  1  M.  &  Cr.  604), 
but  not  the  striking  out  of  a  defendant  or  of  a  plaintiff,  if  any  of 
defendants  had  answered  (Dunn  v.  McLean,  sup.)  As,  however, 
this  Rule  relates  to  the  amendment  of  a  pleading  only,  and  as  an 
action  is  not  now  commenced  by  a  pleading  but  by  a  writ,  it  would 
seem  that  no  alteration  in  the  frame  of  the  action  as  to  parties  can 
be  made  by  amend  pent  under  this  Rule.  It  is  to  be  observed  also 
that  Rules  105  and  106  point  to  the  service  of  added  defendants  with 
a  writ.  Rules  10  and  103  et  se(/.  would  seem  to  apply  where  amend- 
ment in  respect  to  the  parties  is  desired. 

It  has  been  held  under  the  similar  provisions  of  the  Irish  Judica- 
ture Act  that  a  plaintiff  amending  without  leave  may  not  add  a  fresh 
caiise  of  action  not  covered  by  the  indorsement  of  the  writ  and  that 
such  an  amendment  is  liable  to  be  moved  against  under  Rule  181 
(Moore  v.  Alwill,  8  L.  R.  Ir.  245). 

Such  an  amendment  may  affect  the  costs  of  prior  pleadings,  and 
on  a  motion  under  Rule  181  such  costs  may  be  provided  for,  but 
under  the  English  practice  it  is  not  the  rule  that  the  statement  of 
claim  must  be  no  wider  than  the  claim  indorsed  on  the  writ  (see 
Johnson  v.  Palmer,  4  C.  P.  D.  258,  and  Bourke  v.  Alexandra  Hotel 
Co.,  W.  N.  1877,  30),  and  there  seems  to  be  no  reason  why  the 
plaintiffs  should  not,  except  as  to  parties,  make  under  this  Rule  as 
large  amendments  as  by  the  former  Chancery  practice  might  have 
been  made  under  an  order  of  course  (as  to  which  see  McGillirray  v. 
McConkey,  6  Pr.  R.  56).  The  provisions  of  Rule  181  will  enable  the 
defendant  to  obtain  the  imposition  of  any  terms  that  may  be  just. 

No  amendment  can  be  made  pending  a  demurrer  (see  Rule  196). 

Where  the  plaintiff  amends  after  a  statement  of  defence  has  been 
put  in,  the  defendant  may  amend  his  statement  of  defence  under 
Rule  1 82,  or  put  in  a  new  defence,  or  may  proceed  with  his  original 
defence  (Boddy  v.  Wall,  1  Ch.  D.  164,  not  following  Durllng  v. 
Lawrence,  46  L.  J.  Chy.  808  ;  W.  N.  1877,  182).  If  he  neither 
amends  or  puts  in  a  new  defence,  it  is  presumed  that  the  original 
defence  will  stand  as  a  defence  to  the  amended  statement  of  claim. 

180 

Amendment      3.   A  defendant  who  has  set  up  in  his  defence  any 

without  an  set-off  or  counter-claim,  may,  without  any  leave,  amend 

such  set-off  or  counter-claim  at  any  time  before  the 

expiration  of  the  time  allowed  him  for  pleading  to  the 
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reply,  and  before  pleading  thereto,  or  in  case  there  be      Rules 
no    reply,    then    \vithin   twenty-eight  days  from    the    180-182. 
filing  of  his  defence.     (Comp.  R.  Sup.  C.,  1875,  Order 

•  3.) 

; initially  the  same  as  the  English  Rule.     The  practice  is  new. 


The  time  for  pleading  to  reply  is  four  days  (Rule   175).     For  the 

>v  plaintiff  il 
1M  and  I  Si1,  "and  /i(H/</>/  v.    Wall,  im/»ra. 


course  to  be  pursue. I  by  plaintiff  if  the  defendant  amends,  see  Rules 


181 

4.  \Yhere    any   party   has  amended    his   pleadings  ^sanow- 
under  either  of  the  last  two  preceding  Rules,  the  op-  amendment. 
posite  party  may,  within  eight  days  after  the  delivery 

to  him  of  the  amended  pleading,  apply  to  the  Court 
or  a  judge,  to  disallow  the  amendment,  or  any  part 
thereof,  and  the  Court  or  Judge  may,  if  satisfied  that 
the  justice  of  the  case  requires  it,  disallow  the  same, 
or  allow  it,  subject  to  such  terms  as  to  costs  or  other- 
wise as  may  seem  just.  (Comp.  R.  Sup.  C.,  1875, 
Order  27,  Rule  4.) 

Same  as  the  English  Rule.  The  giving  of  security  for  costs  has 
been  imposed  as  a  term  where  a  new  case  was  raised  by  the  amend- 
ment (Xnrthniitiiti.ru  L'oal,  fmu  <0  ir<i</</nn  Co.  v.  Midland  Waggon 
Co.,  1  Ch.  D.  oOOi. 

Where  the  plaintiff  issued  a  writ  indorsed  for  the  recovery  of  land, 
claiming  under  an  assignment  and  surrender  of  a  lease  ;  and  the  de- 
fence was  that  the  lease  was  in  effect  a  mortgage,  and  the  surrender 
was  "brained  by  fraud  ;  an  amendment  by  the  plaintiff  asking  in  the 
alternative  foreclosure  of  the  land  as  mortgagee  was  disallowed  on 
motion  under  this  Rule  (Mcffharf/ci/  v.  McGinnis,  t)  Pr.  R.  157)  . 

\Vliere  a  plaintiff  strikes  out  allegation  so  as  to  make  the  answer 

of  defendant  useless,  the  defendant  may  apply  under  this  Rule  for 

its  unnecessarily  incurred.      See  McGillwray  v  .  McConkei/,   6 

Pr.  R.  "it;  ;  Stricklandv.  Mi-'i'-khmd,  3  Beav.  242  ;  Atavor  v.  Dn/,  2 

5.  li.S;  MnHn«'-ii  v.    Bnniham,  1    Ha.  22;   Dan.  Pr.,   5th  ed., 

fel-2. 

182 

5.  Where    any    party    has    amended    his    pleading  Leave  to 
under  Rule  2  or  3  of  this  Order,  the  other  party  may  amend°after 
[without  leave  amend  his  former  pleading  within  four  amendment. 

after  the  delivery  of  the  pleading  so  amended 
under  such  Rule  :.or  he  may]  apply  to  the  Court  or 
a  Judge  for  leave  to  (a)  amend  his  former  pleading 
within  such  further  time  and  upon  such  terms  as  may 
seem  just.  (Comp.  R.  Sup.  C.,  1875.  Order  27  R.  5'; 
Order  24,  R.  3  ;  G.  0.  Chy.,  Nos.  153-15  5-) 


The  English  Rule  has  not  the  words  in  brackets,  and  insert 
the  words  "  plead  or  to."     In  other  respects  the  Rules  are  the  same. 
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Eules          6.   Either  party  may  amend  his  pleading    at    any 
183-185.    time  without  order  on  filing  the  written  consent  of  the 
Amendment  opposite  party  or  his  solicitor. 

by  consent. 

New. 

Application  7-  -^n  a^  cases  not  provided  for  by  the  preceding 
for  leave  to  Rules  [numbered  from  2  to  6]  of  this  Order,  applica- 
tion for  leave  to  amend  any  pleading  may  be  made 
by  either  party  to  the  Court  or  a  Judge  in  Chambers, 
or  to  the  Judge  at  the  trial  of  the  action,  and  such 
amendment  may  be  allowed  upon  such  terms  as  to 
costs  or  otherwise,  as  may  seem  just.  (R.  Sup.  C., 
1875,  Order  27,  R.  6.) 

The  English  Rule  has  not  the  words  in  brackets  ;  otherwise  it  is 
the  same  as  this  Rule, 

The  English  Rule  .seems  to  be  intended  to  provide  the  mode  in 
which  an  application  under  Rule  178  [Rule  numbered  1  of  this  Order] 
is  to  be  made.  The  object  of  the  present  Rule  is  probably  the  same. 
It  can  have  no  reference  to  Rules  179,  180  &  183,  under  which  no 
application  for  leave  is  necessary  ;  nor  to  181,  which  speaks  of  an 
application  to  disallow  an  amendment,  and  contains  in  itself  pro- 
vision as  to  the  mode  of  making  the  application  ;  and  the  words  in 
brackets  were  probably  inserted  to  make  this  construction  clear. 

Where  an  application  is  made  at  a  late  stage,  doubtless  the  person 
applying  will  have  to  pay  the  costs  (see  Chesterfield  v.  Black,  2f>  W . 
R,.  409  ;  Cargill  v.  Bower,  4  Ch.  D.  78  ;  King  v.  Cprke,  1  Gh.  D.  57). 
The  time  to  amend  or  deliver  a  new  pleading  will  vary  with  each 
case.  Fourteen  days  was  allowed  in  Planet  Building  Society  v.  Part, 
W.  N.  1878,  20i  ;  a  week  in  Chesterfield  v.  Black.  «npra  ;  a  month 
in  Williamson  \ .  L.  <t-  N.  W,  Railway  Co.,  supra.  Where  no  time  is 
limited  by  the  order,  Rule  185  applies. 

Amendment  was  allowed  at  the  trial  in  Nobel's  Ej-j>loxii'en  Co.  v. 
Jones,  17  Ch.  D.  721  ;  King  v.  Corke,  and  other  cases  mentioned 
in  note  to  Rule  178,  and  DaUinger  v.  St.  Albyn,  41  L.  T.  406.  The 
application  should  be  in  Chambers,  as  a  general  thing  (Marriott  v. 
Marriott,  20  W.  R.  416). 

Time  limited  8.  If  a  party  who  has  obtained  an  order  for  leave  to 
mentmend  amend  a  pleading  delivered  by  him  does  not  amend 
the  same  within  the  time  limited  for  that  purpose  by 
the  order,  or  if  no  time  is  thereby  limited,  then  within 
fourteen  days  from  the  date  of  the  order,  such  order 
to  amend  shall,  on  the  expiration  of  such  limited  time 
as  aforesaid,  or  of  such  fourteen  days,  as  the  case  may 
be,  become,  ipso  facto,  void,  unless  the  time  is  extended 
by  the  Court  or  a  Judge.  (Comp.  R.  Sup.  C.,  1875, 
Order  27,  R.  7  ;  G.  O.  Chy.  No.  83). 

Same  as  the  English  Rule,  and  as  Chy.  O.  0.  83  (see  Moryon, 
415-17,  4th  ed.,  Dan.  Prac.  346,  5th  ed.). 
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9.  A  pleading-  may  be  amended  by  written  altera-      Rules 
tions  in  the  copies  filed  and  served  and  by  additions    186-189. 
on  paper  to  be    interleaved   therewith   if  necessary  ;      1Q6 
unless  the  amendments  require  the  insertion  of  more  {fons  to  be*" 
than  200  words  in  any  one  place,  or  are  so  numerous  made- 

or  of  such  a  nature  that  the  making  them  in  the  copies 
filed  and  served  would  render  the  same  difficult  or  in- 
convenient to  read  ;  in  either  of  which  cases  the 
amendment  must  be  made  by  delivering  a  print  or 
fresh  copy  of  the  pleading  as  amended.  fComp.  R. 
Sup.  C.  1875,  Order  27,  R!  8. 

Substantially  the  same  as  the  English  ilule. 

In  Joint  v.  L /<.>!/</,  L.  II.  1  y  'hy.  (>4.  it  was  held  that,  though  amend- 
to  a  bill  did  not  in  any  place  exceed  two  folios,  the  Clerk  of 
Records  ami  Writs  had  discretion  to  refuse  to  file  the  bill  without 
a  reprint,  if  the  amendments  were  numerous  and  complicated. 

187 

10.  Where  any  pleading  is  amended,  such  pleading  Marking  of 
when   amended  shall  be  marked  with  the  date  of  the 
order,  if  any,  under  which  the  same  is  so  amended,  and 

of  the  day  on  which  such  amendment  is  made,  in 
manner  following,  viz  :  "  Amended  day  of  ." 

(R.  Sup.  C,  1875,  Order  27,  R  9.) 

>;une  as  the  English  Rule. 

Where  a  pleading  is  amended  the  amendment 
shall  be  written  in  ink  of  a  different  colour  from  that 
used  in  the  original  pleading. 

188 

11.  Where  a  pleading  is  amended  such  amended  Delivery  of 
pleading  shall    be    delivered    to    the   opposite   party  pleadings, 
within  the  time  allowed  for  amending  the  same.     (R. 

Sup.  C.,  1875,  Order  27,  R.  10. 

Same  as  English  Rule. 


ORDER  XXIV. 


1Q0 

i.  Any  part}7  may  demur  to  any  pleading  of  the  Demurrer 
opposite  party,  or  to  any  part  of  a  pleading  setting 
up  a  distinct  cause  of  action,  ground  of  defence,  set- 
off,  counter-claim,  reply,  or  as  the  case  may  be  on 
the  ground  that  the  facts  alleged  therein  do  not  show 
any  cause  of  action  or  ground  of  defence  to  a  claim 
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Rule  189.  or  any  part  thereof,  or  set-off,  or  counter-claim,  or 
reply,  or  as  the  case  may  be,  to  which  effect  can  be 
given  by  the  Court  as  against  the  party  demurring. 
(R.  Sup.  C,  1875,  Order  28,  R.  i.) 

Same  as  the  English  Rule. 

Where  a  pleading  on  its  face  clearly  shews  no  ground  of  action, 
the  opposite  party  may,  and  generally  should,  demur.     (See  Cun- 
nington  v.  G.  N.  Ry  Co.,  49  L.  T.  392;  Attorney-General  v.  Bir- 
mingham,  17  Ch.  D.  685  ;  Griffiths  v.    London  and  St.    Katharine 
Docks  Co.,  W.  N.  1884,  85).     A  counter-claim  may  be  demurred  to 
if   it  discloses  no  cause  of  action  (The  Charles  Napier,  5  P.  D.  73). 
When  de-          If  a  paragraph  of  a  pleading  deals  with  a  distinct  ground  of  action 
murrermay  or  defence,  the  proper  course  for  the  party  objecting  thereto  is  to 
186  demur,  and  not  to  apply  to  strike  it  out  (  Watson  v.  Hawkins,  24  W. 
R.  884). 

Where  on  the  pleading  some  relief  might  be  given,  though  not 
what  was  specifically  mentioned,  a  demurrer  was  overruled  (Hale 
v.  Boustead,  30  W.  E.  077  ;  51  L.  J.  Q.  B.  2f>5  ;  46  L  T.  533;  Young 
v.  Robertson,  2  Out.  434). 

Illustrations  In  an  action  against  the  owner  of  a  tug  by  a  ship  owner  for  im- 
proper navigation,  the  defence  was,  that  the  liability  of  defendant 
was  limited  under  sec .  54  of  the  Merchant  Shipping  Act,  1 862.  to 
$8  per  ton  of  the  tug's  tonnage.  On  demurrer  by  the  plaintiff,  the 
Court  held  (though  it  overruled  the  demurrer)  that  the  defence  was 
properly  pleaded  as  a  distinct  defence  pro  tanto,  a  statement  of 
defence  being  the  only  mode  in  which  it  could  be  set  up  ;  and  that 
if  so  properly  pleaded  as  a  distinct  ground  of  defence,  it  was  a 
proper  subject  of  demurrer  under  the  present  Rule  (  W'ahlbenj  v. 
Young,  24  W.  R.  847). 

Where  justices  had  under  a  speci'al  statute  made  an  order  direct- 
ing the  guardians  of  a  union  to  pay  £100  for  the  support  of  a  pauper 
lunatic,  and  an  action  was  brought  under  the  Act  to  enforce  the 
order,  the  guardians  defended  ;  the  Queen's  Bench  Division  refused 
to  strike  out  the  defence  as  frivolous,  the  guardians  being  entitled 
to  defend,  and  held  that,  if  the  defence  shewed  no  answer  to  the 
plaintiff's  case,  the  plaintiff'  should  demur  (Finch  v.  Guardian*  of 
the  York  Union,  35  L.  T.  360). 

A  statement  of  claim  alleging  simply  that  a  good  and  valid 
donatio  mortis  causa  had  been  made,  without  stating  the  facts 
which  constituted  it,  was  held  to  be  demurrable  (Re  Partun,  7T<///-,..<?- 
end  v.  Parton,  30  W.  R.  287  ;  45  L.  T.  755).  In  such  a  case  a 
demurrer  could  only  lead  to  an  amendment,  and,  therefore  perhaps, 
a  proper  course  would  be  to  apply  to  strike  out  the  pleading  as 
embarrassing. 

Since  the  Judicature  Act  the  use  of  demurrers  is  discouraged  by 
the  Court,  except  in  cases  where  the  whole  question  or  a  substantial 
question  in  controversy  may  be  decided  upon  the  demurrer  (see  note 
to  Rule  190). 

When  Wherever  therefore  a  demurrer  will  not  dispose  of  a  substantial 

should  not    question  in  the  action  it  should  not  be  employed.   (See  Grant  v.  Ed<! y, 

be  employed  2\  Qr.  568  ;  Rumohr  v.  Marx,  29  Gr.  179).     Thus  a  demurrer  to  an 

uncertain  or  ambiguous  pleading  is  improper ;  application  should  be 

made  to  strike  it  out  (Attorney -General  v.  Midland,  3  Ont.  51 1 ).    So 

in  Scane  v.  Duckett,  3  Ont.  370,  it  was  held  (1)  that  the  objection 

that  a  solicitor's   bill  sued   on  was  not  delivered  a  month  before 
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»n  should  l)e  taken  l>y  defence  and  not  by  demurrer,  unless  the    jj^g  jgg 

claim  shows  that   it   was  delivered  less  than  a  month  ;  and  (2)  that 

•  >u  in  a   claim   by  a  simple  contract  creditor  to  state  that 

behalf  of  all  creditors  in  an  action  to  set  aside  a  conv.-y- 

r.ululent  against  creditors,  is  not  the  proper  subject  of  a 

demurrer,  but  the  objection  should  be  taken  as  soon  as  the  writ  is 

I  under   Kule    !'  If  the  representative  character  in 

which  the  plaintiff  sues  is  indorsed  on  the  writ,  the  statement  of 

claim   will  be   read  for  the  purposes  of  a  demurrer  as  if  that  fact 

bed  therein  (Jvhmson  v.  Jfuryes,  47  L.  J.  Chy.  552). 

Kor  similar  reasons  there  is  now  no  such  thing  as  a  demurrer  for  Demurrer 
wunt  of  parties  (  Wcnlerman  v.  Societe  Generale  D'  Electricite,  19  Ch.  for  want  of 

it)  ;  Hunter  v.  Young,  4  Ex.  D.  256)  ;  or  for  misjoinder  of  J53JJ2, 
parties.  '  Y<>un<j  v.  Robertson,  2  Out.  434  ;  Blake  v.  Moore,  8  L.  R.  abolished. 
Ir.  95)  ;  the  proper  course  being  for  the  defendant  making  the  ob- 
i  to  apply  under  Rule  103,  to  add  the  necessary  parties,  or 
amend  as  the  case  may  require  (see  cases  supra}.  See  also  as  to 
this  practice  Ahi>ul<>/  \.  Oppenheimer,  30  W.  R.  429,  where  a  state- 
ment of  defence  alleging  that  the  plaintiff  was  at  the  time  of  bring- 
ing the  action  a  married  woman,  was  held  to  be  only  an  informal  plea 
in  abatement,  and  therefore  no  defence  ;  and  it  was  pointed  out  that 
the  proper  course  was  for  the  defendant  to  obtain  an  order  to  join 
the  husband.  In  Hancocks  v.  Lablache,  3  C.  P.  D.  197  however,  a 
demurrer  by  a  married  woman  defendant  on  the  ground  that  she 
could  not  be  sued  without  her  husband,  was  allowed. 

defendant  should  at  any  rate  take  the  objection  by  defence  as 

early  as  possible,  so  that  the  plaintiff  may  if  so  advised  add  parties 

or  amend.      (See  M'-chan  v.    G.  E.   Ry.  Co.,  16  Ch.  D.  63;  Nobel's 

Co.  v.  Jonett,  28  \V.  R.  653  ;  and  note  to  Rule  103,  p.  248). 

A  demurrer  on  the  ground  that  the  plaintiff  is  not  a  person  who 

can  maintain  the  action,  will  however  lie,  and  is  not  a  demurrer  for 

want  of  parties  (McClennghan  v.  Grey,  4  Ont.  329). 

A  demurrer  will  not  lie,  except  for  impertinence,  in  an  action  to  Actiuu  for 
,  /0     .          s<     •   j,.i        0  r\    T     'r    K.AQ\  recovery  of 

cover  land  (.Wf  v.  Creigkton,  2  C.  L.  I.  548).  J 


.  <         ,.i  . 

recover  lan     (.Wf  v.     regton,        .     .     .          .  land> 

Want  of  interest  in  the  greater  part  of  the  matters  in  question  is  Multifari- 
no  ground  for  demurrer  (Cox  v.  barker,  3  Ch.  D.  359).  ousness. 

The  former  rule  of  the  Court  of  Chancery  that  a  defendant  cannot  Demurrer  to 
demur  to  what  he  has  previously  answered  (see  Dan.  Prac.,  p.  643)  pleading 

longer  in.  force  ;  so  that  a  defendant  who  had  not  originally  previously 
demurred  to  a  statement  of  claim  was  held  entitled  to  demur  to  part  an 
of  the   statement   of  claim   in   his   amended  statement  of  defence 
'//•//,  (.)  (  'h.  D.  34).     This  was  not  formerly  allowed 
'!!-(!  I-  neral  v.  Cooper,  8  Ha.    166),  unless  the  nature  of  the 
case  made  by  the  bill  had  been  changed  by  amendment  (Cresy  v. 

.  i:j  Sim.  354). 
As  to  demurrer  to  part  of  a  pleading  see  note  to  R.  190. 

The  Court  need  not  on  demurrer  decide  a  doubtful  question,  but  Doubtful 
require  the  case  to  .  be  brought  to  a  hearing  in  the  usual  way  questions 

.   WWi«,  10  Jur.  N.  S.  162  ;  Co*  v.  Barker,  3  Ch.  D.359).  Jf^J*  ** 
Where  a  Judge  lias   considered  that  the  question  ought  not  *»b«deinurwr. 

i  on  demurrer,  his  decision  will  not  ordinarily  be  reviewed  in 
appeal  (Shejfidd  Water  Works  v.   Yeoman*,  L.  R.  2  Chy.  8). 

>  raising  the  question  of  the  Statute  of  Limitations  or  Statute 
of  Frauds  by  demurrer  (see  notes  to  Rules  141  and  147  ;  and  Vane 
-  ,  L.  R.  8  Chy.  383). 
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Kales  Where  a  point  which  will  determine  the  suit  is  apparent  on  the 

189,  190-    ^ace  °f  the  plaintiff's  statement  of  claim,  so  that  it  might  be  raised 

by  demurrer  if  the  action  be  dismissed  on  that  point,  the  defendant 

parties'plead  w^  be  entitled  only  to  the  costs  as  of  a  demurrer  allowed  ( Attorney  - 

instead  of     General  v.  Campbell,  19  Gr.  302) ;  and  charges  of  fraud  have  been 

demurring,    held  not  to  justify  a  defendant  in  answering  instead  of  demurring 

(Saunders  v.  Stull,  18  Gr.  590).     Full  costs  were,  however,  allowed 

where  several  important  questions  of  law  and  fact  were  involved, 

and  the  case  was  not  one  which  raised  a  single  or  simple  question 

capable  of  being  disposed  of  by  demurrer  (Simpson  v.  Grant,  5  Gr. 

267).      The  later  Chancery  cases  in  England,  prior  to  the  Judicature 

Act,  tend  to  show  that  the  question  of  costs  is  in  the  discretion  of 

the  Court,  and  the  Court  will  generally  exercise  its  discretion  so  as 

not  to  deprive  the  defendant  of  his  full  costs  (Bush  v.  Trowbridge 

Water  Works  Co.,  L.  R.  10  Chy.  459  ;  Pearce  v.  Watts,  L.  R.  20  Eq. 

492  ;  but  see  Gilderslecve  v.  Cowan,  25  Gr.  460 ;  and  15  C.  L.  J.,  p.  95). 


190 

Form  of 
demurrer. 


2.  A  demurrer  shall  state  specifically  whether  it  is 
to  the  whole  or  to  a  part,  and  if  to  part  only,  to  what 
part,  of  the  pleading  of  the  opposite  party.  It  shall 
state  some  ground  in  law  for  the  demurrer,  but  the 
party  demurring  shall  not,  on  the  argument  of  the 
demurrer,  be  limited  to  the  ground  so  stated.  A 
demurrer  maybe  in  the  Form  No.  74  in  Appendix  (D) 
hereto.  If  no  ground,  or  only  a  frivolous  ground  of 
demurrer  is  stated,  the  Court  or  a  Judge  may  set  aside 
such  demurrer  with  costs.  (R.  Sup.  C.  1875,  Order 
28,  R.  2;  R.  S.  O.  c.  50,5.  128.) 

Same  as  the  English  Rule. 

This  Rule  authorizes  a  demurrer  to  part  of  a  pleading,  but  the 
Courts  in  England  discourage  the  use  of  such  a  demurrer  unless  by 
that  means  a  substantial  question  may  be  decided.  In  Leyman  v. 
Latimer,  26  W.  R.  305  ;  37  L.  T.  819  ;  47  L.  J.  Ex.  470 ;  Brett,  L. 
J.,  said  (as  reported  in  the  W.  R.  307)  "  Under  the  new  system, 
unless  you  are  prepared  to  say  that  there  are  no  facts  in  dispute, 
that  even  if  everything  alleged  is  proved  then  there  is  no  case,  a 
demurrer  is  idle  and  useless."  Cotton,  L.  J.,  in  the  same  report 
says  (p.  308)  :  "  On  the  demurrers  I  shall  add  nothing  except  to 
express  my  entire  concurrence  in  the  opinion  of  my  brother  Brett, 
that  now  demurrers,  unless  the  whole  question  as  to  whether  there 
is  any  ground  of  action  arises  on  the  statement  of  claim  or  on  the 
defence  to  the  entire  action,  do  no  good.  They  only  raise  a  question 
which  could  be  as  well  decided  without  a  demurrer,  and  are  there- 
fore useless." 

See  also  Metropolitan  R'y.  Co.  v.  Defries,  25  W.  R.  841. 

Where  alternative  relief  was  prayed,  a  demurrer  to  one  of  the 
alternatives  was  held  not  irregular  under  the  former  Chancery 
Practice  (Abbott  v.  Canada  Central  Railway  Co.,  24  Gr.  579  and,  see 
Chy.  Gen.  Order  546). 

A  demurrer  to  part  must  specify  precisely  the  part  demurred  to. 
This  was  also  the  former  practice  under  which  it  was  held  insufficient 
to  file  an  answer  to  "  such  part  of  the  bill  as  the  defendant  is  advised 
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'.-ound  to    answer."  and    to    (lemur   "as  To  all    the   rest  of  the    Rule  190. 

in  the.  bill"  (/)fV(nt*ftt  r  v.    A',  ir,  ,,/i,i „/.  '2  Sell.  Jv   I,. -i. 
.-mil  Martin  v.  Kennu/ij,  '2  (Jr.  80). 

.rinurrer   can   rarely  be   to  a  single  paragraph  of  a  pleading.  Demurrer  to 
Where  one  or  more  paragraphs  are  demurred  to  the  Court  may  pro-  a  I'.-u-agraph 

look  at  am  other  paragraph  bearing  on  the  same  matter,  and  °JA,. 
if  when  taken  together  they  disclose  a  sufficient  defence  the  demurrer 
be  overruled  (Attorney-General  v.  Mhl/und,  3  Out.   .~>11  ;  see 
also  Rumohr  \.  Marx,   •_'!>  (Jr.    179;  and  Flower  v.  L«r<i/  /inurd,  5 

:;:>!  ;  ytitfmn  v.  Jin  fell  fhr.  W.  N.,  1876,  172). 

In   Wotxnn  v.  Huwklnx,  -4  W.  R.  884,   it  was  held  that  a  party 

need  not  distribute  his  facts  so  as  to  show  which  are  intended  to 

support  particular  prayers  for  relief      Lord  Coleridge  said,  "  so  long 

i  agraph  supports  some  one  or  more  of  the  claims  in  the  prayer 

•t  demurrable.     The  plaintiff  is  not  bound  to  assign  such  and 

such  paragraphs  to  such  and  such  prayer.      He  states  all  the  facts 

ins  material,  and  then  asks  for  such  and  such  relief  ;  and  if 

each  of  the  facts  set  out  tends  to  show  that  he  is  entitled  to  some 

relief,  and  that  relief  is  asked  for  by  one  of  the  prayers,  the  para- 

fraph  setting  out  that  fact  must  stand."     In  the  opinion  of  Mr. 
ustice  Lindley  in  the  same  case  if  there  was  a  prayer  for  general 
relief,  and  the  pleading  showed  the  plaintiff  entitled  to  any  relief, 
the  statement  was  not  demurrable.      See  also  Young  v.  Robertson,  2 
Ont.  434.  where  it  was  held  that  a  demurrer  did  not  lie  if  in  any 

of  the  case  the  plaintiff  was  entitled  to  some  relief. 

( >n  the  argument  of  a  demurrer,  any  document  referred  to  must 

be  taken  to  be  truly  stated,  and  cannot  be  looked  at  to  contradictor 

alter  the  averments  in  the  pleading,  even  though  there  be  a  reference 

to  the  instrument  for  greater  certainty  as  to  its  contents  (Longhead 

;/,s,  '21  <  Jr.  387).    Statutes  may  be  looked  at  which  are  in  part 

•  in  the  pleading  (Kidri  v.  Kiely,  3  Out.  App.  438),  and  the 
has  assumed  that  a  rule  of  a  Building  Society  existed  referring 

disputes  between  the  Society  and  a  member  to  arbitration  pursuant 
to  a  Statute  (Imp.  Act  10,  Geo.  IV.,  c.  56,  s.  27),  though  not  ap- 
pearing by  the  statement  of  claim  (Johnson  v.  Altrincham,  Perm. 

•  Soc.,  49  L.  T.  568  ;  see  also  Ruckle  v.  Wilson,  2  C.  P.  D.  410). 

By  the  former  practice  in  Chancery  a  demurrer  for  want  of  equity  stating 

u  very  general  terms,  and  was  not  required  to   state  the  par- grounds  of 
ticular  ground  of  demurrer.     A  plaintiff  was  therefore  sometimes  at  Jemurrer- 
to  know  what  the  point  to  be  argued  on  the  demurrer  was. 

•  referable  Common  Law  practice  has  here  been  adopted,  and 
ground  in  law  for  the  demurrer  must  be  stated,  though  the 

party  demurring  may  still,  as  formerly,  demur,  ore,  tenux,  on  other 
grounds  not  so  stated  (see  the  present  Rule,  and  Dawk'nix  v.  Lord 

:in,  4  App.  Ca.,  at  p.  58). 

A  demurrer  to  ''such  part  of  the  amended  statement  of  claim  as 

d  damages  alleged  to  have  been  sustained  by  reason  of  the 

i    wrongful  acts  of  the  defendants  in  opening  the  accounts 

ii  in  that  behalf  referred  to,"  was  held  good  in  form,  and  to  a 

:itial   part  of  the  claim  (Powell  v.  Jewesbury,   9  Ch.  D.  34). 

!-,<j,j  v.  I),irl>n,  \V.  X.  1878,  80  ;  47  L.  J.  Chy.  567. 

Where  there  was  a  demurrer  to  a  statement  of  claim  "on  the  ground 

that  the  facts  therein  alleged  do  not  shew  any  cause  of  action  to 

•vhich  the  <  'ourt  can  give  effect  as  against   the  defendant,  and  on 

">ther  grounds  sufficient  in  law  to  sustain  the  demurrer,"  it  was  held 

:hat  though  a  general  demurrer  for  want  of  equity  not  alleging  any 

•  c  ground  might  not  always  be   sufficient,  there  were  cases  in 
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which  it  would  be,  and  that  this  was  such  a  case,  the  equity  havi 
to  be  gathered  from  a  long  and  complicated  series  of  facts  set  out 
the  claim  (Bidder  v.  McLean,  20  Ch.  D.  512). 

A  demurrer  alleged  that  ' '  the  statement  of  claim  was  bad  in  law 
and,  after  other  statements,  concluded  with  these  words,  "and  < 
other  grounds  sufficient  in  law  to  sustain  this  demurrer ; "  it  w 
held  that  the  last  words  were  sufficient  to  raise  the  defence  of  t 
Statute  of  Limitations  (Daickins  v.  Lord  Penrhyn,  4  App.  Ca.  5] 
If  no  ground  or  a  frivolous  ground  was  stated,  a  demurrer  mig 
under  the  Common  Law  Practice  have  been  struck  out  in  Chambe 
(see  Arch.  Prac.,  p.  926,  12th  ed).  However  frivolous,  it  could  n 
be  treated  as  a  nullity,  even  though  no  ground  was  stated  (Lyons 
Cohen,  3  Dowl.  243).  In  an  action  for  breach  of  an  agreement 
pay  deposit  money,  the  statement  of  claim,  instead  of  asking  f 
damages,  asked  for  the  deposit  money  as  a  debt.  Archibald,  J  , 
Chambers  would  not  strike  out  the  demurrer  as  frivolous,  but  ga1 
the  plaintiff  leave  to  amend  (  Wllks  v.  Parker,  W.  K.  1876,  74). 

3.  A  demurrer  shall  be  delivered  in  the  same  mar 
ner  and  within  the  same  time  as  any  other  pleadin 
in  the  action.  (R.  Sup.  C.,  1875,  Order  20,  R.  3.) 

Same  as  the  English  Rule. 

As  to  the  manner  of  delivering  pleadings,  see  Rules  131  and  13: 
For  time  of  delivery,  see  Rules  160,  161,  162,  167,  173.  A  defendai 
who  has  obtained  an  order  extending  the  time  within  which  to  d< 
liver  his  defence,  may  demur  within  such  extended  time  (Hodges  ^ 
Hodges,  2  Ch.  D.  112  ;  see  Powell  v.  Jewesbury,  9  Ch.  D.  34).  Th 
was  formerly  not  allowed  ;  and  a  demurrer  filed  under  such  circun 
stances  might  have  been  taken  off  the  files  with  costs  (Boultbee  •* 
Cameron,  2  Chy.  Ch.  41  ;  Chamberlain  v.  McDonald,  2  Chy.  Cl 
204  ;  see  Attorney-General  v.  Cooper,  8  Ha.  166). 

Rules  5  and  6  of  22  Aug.,  1881,  are  as  follows  :— 

(5)  Demurrers  and  special  cases  shall  be  set  down  to  be  heard  an 
notice  thereof  given  to  the  opposite  party  six  days  before  the  day  c 
which  they  are  to  be  heard. 

(6)  A  copy  of  the  demurrer  book  or  of  the  special  case  shall  be  le: 
with  the  Registrar  of  the  Division  in  which  the  action  is  pending 
for  the  use  of  the  Judge  before  whom  such  demurrer  or  special  cas 
is  to  be  heard,  two  days  before  the  day  appointed  for  the  hearin 
thereof. 


4.  A  defendant  desiring  to  demur  to  part  of  a  state 

Demurrer  ...  D    .  ,     r  ,1 

and  defence  ment  of  claim,  and  to  put  in  a  defence  to  the  otne 
part,  shall  combine  such  demurrer  and  defence  in  on< 
pleading.  And  so  in  every  case  where  a  party  entitle< 
to  put  in  a  further  pleading  desires  to  demur  to  par 
of  the  last  pleading  of  the  opposite  party,  he  slial 
combine  such  demurrer  and  other  pleading.  (R.  Sup 
C.,  1875,  Order  20  R.  4.) 

Same  as  the  English  Rule. 

A  party  may  by  the  same  pleading,  join  issue  to  some  part  of  th 
previous  pleadings,  and  demur  to  others,  and  on  the  argument  c 


DEMURRER.  337 

.'•munvr  will  lie  taken  to  admit  only  the  facts  stated  in  the        Rules 
demurred    to    i  ir<//.<',,,    v.    Hdtckinx,    '24   \V.     K.  884,    Dm/  v.     ^gg    j^ 
•I'i'l.  27  \V.   II.  217). 

193 

.ither  party  may,  without  leave  plead  and  demur  pi 
to  the  same  pleading  at  the  same  time  by  filing  an 
affidavit  by  such  party  distinctly  denying  someone  or  »ng without 
more  material  statement  or  statements  in  such  plead- 
or  stating  that  the  several  matters  sought  to  be 
led  by  way    of    confession    and     avoidance    are 
•ctively  true  in  substance  and   in  fact ;  and  that 
he  is  further  advised  and  believes  that  the  objections 
raised  by  such  demurrer  are  good  and  valid  objections 
in  law.     The  affidavit  is.  to  be  annexed  to  and  filed 
with  the  plea  and  demurrer  and  a  copy  of  the  affi- 
davit is  to  be  served  with  the  plea  and  demurrer.     (See 
R.  S.  O.,  c.  50,  s.  1 1 8.) 

Plea' ling  and  demurring  to  the  same  pleading  at  the  same  time 
r  hitherto  been  allowed  without  leave.  (See  Rev.  Stat..  c.  50, 
and  notes  to  next  Rule.) 

Mrh'niiolitnn,  <iv.,   v.    Dy'rks,  25  W.   R.  841.  where  it  was 
i  out  that  l>y  demurring  alone  the  truth  of  the  pleading  is  ad- 
mitted, which  may  be  a  source  of  danger  if  the  demurrer  is  over- 
ruled.     An   informal  demurrer,   such  as  a  clause  stating  that  the 
claim   shows   no   cause   of  action,  is  a  transgression  of  this  Rule  if 

tiled  without  an  affidavit  (  Vunduten  v.  Malcolm,  14  C.  L.  T.  211). 

i  QA 

6.   If  the  party  demurring  desires  to  be  at  liberty  to  Leave  to  de- 
plead  as  well  as  to  demur  to  the  matter  demurred  to  JS™'!  !hp 
[without  filing  such  affidavit,]  he  may,  before  demurring,  sameillltti'r- 
apply  to  the  Court  or  a  Judge  for  an  order  giving  him 
to  so  plead  and  demur,  [such  application  being 
supported   by  such  affidavit  as  now  required  in  the 
Superior  Courts  of  Law]  ;  and  the  Court  or  Judge,  if 
satisfied  that  there  is  reasonable  ground  for  the  de- 
murrer,   may    make    an    order    accordingly,  or    may 

.  e  leave  to  him  to  plead  after  the  demurrer  is 
overruled  [and  may  direct  which  issue  shall  be  first 
disposed  of]  or  may  make  such  other  order  and  upon 
such  terms  as  may  be  just.  (See  R.  Sup.  C.  1875, 

r  28,  R.   5  ;   R.  S.  O.,  c.  50,  s.  118  ;   Reg.  Gen.  of 

21,  1877,41  U..C.  Q.  6,565.) 

tins  substantially  the  former  English  practice.     The 
b  Rule  referred  to  does  not  contain  the  words  in  brackets  ;  it 
in  effect  the  same. 

if  the  Superior  Courts  of   Law  referred  to  is  c<-n- 
••  -n.  2 1st  May,  1877,  which  is  ;is  follows  : 

1  That  leave  shall  not  be  given  to  demur  and  traverse  the  same 
pleading,  unless  on  affidavit  (distinctly  denying  some  onr  «>r  more 
22 
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Eules       material  statement  or  statements  in  such),  and  that  unless  in  ex- 
194,  195.    ceptional  cases  in  the  discretion  of  the  Court  or  Judge,  affidavits 
merely  as  to  the  belief  of  the  existence  of  just  grounds  of  traverse 
shall  not  be  sufficient."     (See  41  U.  C.,  Q.  B.  565) 

Rev.  Stat.  cap.  50,  sec.  118,  also  requires  the  affidavit  to  state 
that  the  party  is  advised  and  believes  that  the  objections  raised  by 
the  proposed  demurrer  are  good  and  valid  objections  in  law. 

Leave  was  given  by  Lindley,  J.  to  plead  and  demur  where  the 
ground  of  demurrer  was  that  the  statement  of  claim  disclosed  JIG 
cause  of  action  (Anon,  W.  N.,  1876,  37;  2  Charl.  Ch.  Ca.  46). 

Where  defendants  had  combined  with  their  defences  demurrers  to 
the  whole  claim,  but  the  demurrers  were  not  filed  soon  enough  to 
enable  them  to  be  argued  before  the  trial,  the  Court  acted  under  the 
concluding  clause  of  this  Rule  and  Rule  '256,  and  gave  leave  to  the 
plaintiff  to  enter  the  action  for  trial,  and  directed  the  demurrers  to 
be  argued  at  the  trial  (Bank  of  Montreal  v.  Cousins,  3  C.  L.  T.  265. 
See  also  Rule  249). 

Where  a  question  of  law  has  been  decided  on  a  demurrer  on  a  pre- 
liminary objection  and  an  appeal  is  brought,  the  Court  will  not  in 
general  stay  the  trial  of  issues  of  fact  pending  the  appeal  (Re  J.  B. 
Palmer,  22  Ch.  D.  88). 

After  a  demurrer  had  been  overruled,  the  bill  was  amended  and 
the  defendant  answered,  not  stating  in  his  answer  the  object  on 
which  had  been  raised  on  the  demurrer.  It  was  held  that  the 
defendment  might  at  the  hearing  renew  the  objection  without 
pleading  (Johnastson  v.  Bonhote,  2  Ch.  D.  298). 

7.  Where  a  demurrer  either  to  a  whole  or  part  of  a 

Entry  lor  '  ... 

argument,  pleading  is  delivered,  either  party  may  enter  the  de- 
murrer for  argument  immediately,  and  the  party  so 
entering  such  demurrer  shall  on  the  same  day  give 
notice  thereof  to  the  other  party. 

Effect  of  not  («)  If  the  demurrer  shall  not  be  entered  and  notice 
mg'  thereof  given  within  ten  days  after  delivery,  and  if 
the  party  whose  pleading  is  demurred  to  does  not 
within  such  time  serve  an  order  for  leave  to  amend. 
the  demurrer  shall  be  held  sufficient,  for  the  same 
purposes,  and  with  the  same  result  as  to  costs,  as  if  it 
had  been  allowed  on  argument  (R.  Sup.  C.  1875, 
Order  28,  R.  6  ;  G.  O.  Chy.,  Nos.  121,  146,  418.) 

This  is  the  same  as  the  English  Rule,  and  the  first  clause  is  sub- 
stantially the  same  as  Order  71  of  the  U.  C  Chancery  Ceiunil 
Orders  1853.  Under  that  Order  it  was  held  reasonable  that  the 
plaintiff  should  have  an  opportunity  of  submitting  to  a  demurrer, 
and  that  a  party  who  sets  down  his  demurrer  on  the  same  day  as  he 
files  it,  must  be  considered  as  waiving  his  right  to  taxed  costs  on  a 
submission  to  the  demurrer  within  reasonable  time,  which  was  con- 
sidered to  be  the  next  four  days  both  inclusive  (Baldwin  v.  B»r*t, 
1  Chy.  Ch.  82).  Within  such  reasonable  time  the  plaintiff  might 
amend  on  the  payment  of  $4  as  costs  (Baldwin  v.  Burnt.  mtp>->'. 
Martin  v.  Reid,  6  L.  J.  143). 
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A  demurrer  will  under  clause  (a)  of  the  present  Rule  be  allowed       Rules 

party  \vhose   pleading  is  demurred  t<>  dors   not   amend  or  Bet     195-198. 
do\vu  the  demurrer  for  argument  within  ten  days.      The-  course  of 
•marring  party  will  in  general  therefore  be  to  wait  till  the  ex- 
piration of  the  ten  days. 

For  form  of  entry  of  demurrer  for  argument,  see  Appendix  (E) 
:id  of  notice  of  entry,    Appendix    (B)   No.    '-'8.      As  to 
service  of  an  order  for  leave  to  amend,  see  Rules  179,  180  &  185. 

Where  there  are  cross-demurrers,  and  the  burden  of  proof  is  on 
defendant,  so  that  if  he  fails  his  cross-demurrer  becomes  immaterial, 
he  will  be  entitled  to  begin  (Clarke  v  Bradlauyh,  7  Q.  B.  D.  38). 

196 

8.  While  a  demurrer  to  the  whole  or  any  part  of  a  NO  amend- 
pleading    is    pending,    such     pleading    shall    not    be  XJde^61" 
amended  unless  by  order  of  the  Court  or  a  Judge  ;raurrer< 
and  no  such  order  shall  be  made  except  on  payment 
of  the   costs   of  the  demurrer.      (Comp.  R.  Sup.  C. 
5,  Order  28,  R.  7  ;  Reg.  Gen.  T.  T.  1856,  Nos.  14, 
>nt.) 

Same  as  the  English  Rule. 

Heretofore  at  Common  Law,  an  amendment  was  allowed  as  of 
course  on  payment  of  costs,  and  sometimes  even  without  costs  (see 
Toml'in^m  \.  l.nllard,  4  Q.  B.  642  ;  2  Arch.  Pr.  927,  12th  ed.) 

197 
Q.  Where  a  demurrer  to  the  whole  or  part  of  anyCostsof 

,,..,,  ,  ,        A  ,       '  successful 

pleading  is  allowed  upon  argument,  the  party  whose  demurrer, 
pleading  is  demurred  to  shall,  unless  the  Court  other- 
wise order,  pay  to  the  demurring  party  the  costs  of 
the  demurrer.     (R.  Sup.  C.  1875,  Order  28,  R.  8.) 

Same  as  the  English  Rule,  and  as  the  English  Chancery  Order  14, 

Rule  13  :   Dan.  Prac   5th  ed.  515  (see  Morgan,  4th  ed.  p.  448). 

The  words  "unless  the  Court  otherwise  order,"  imply  that,  in 

the  Court  ought  to  otherwise  order  (Dtickett  \.  Goi'cr, 

4f,   L.  J.    i'hy.   -4u;  -,  iT)   \\".   R.   455).       In  that  case,  as  fraud  was 

d.  .Jesscl,  M.   I!.,  considered  that,  if  the  fraud  was  proved,  it 

might  not  be  just   to  order  the  plaintiff  to  pay  the  costs  of  the 

demurrer,  and  the  costs  were  therefore  reserved  till  the  hearing.    In 

38  L.   T.    170,  a  demurrer  was  allowed,  and 

to  amend  given  without  costs. 

Where  a  party  fails  to  appear,  judgment  may  be  given  for  the 
party  appearing,    without  argument   (Turn<r   v.    X<int*nin,    W.    N. 
L63). 

198 

10.   If  a  demurrer  to  the  whole  of  a  statement  of00"*80' 
claim  be  allowed,  the  plaintiff  subject  to  the  power  of 
the  Court  to    allow  the    statement    of    claim    to    be  plain: 
amended,  shall  pay  to  the  demurring  defendant  the  wlnlt'cl;lim- 

of  the  action,  unless  the  Court  shall  otherwise 
order.     (R.  Sup.  C.  1875,  Order  28,  R.  9.) 

••  as  the  English  Rule.     See  note  to  preceding  Rule. 
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Rules  Where  a  demurrer  having  been  allowed,  the  plaintiff  was  ordered 

199-201-  ^°  Pay  the  costs,  and  failed  to  do  so,  the  defendant  obtained  an  order 
to  stay  proceedings  till  payment.  Five  months  after  that  order,  the 
costs  being  still  unpaid,  the  Court  ordered  the  action  to  be  dismissed 
unless  the  costs  were  paid  within  a  month  (  White  v.  Bromiye,  26 
W.R.  312). 

Bffecfof  de-      1  l-  Where  a  demurrer  to  any  pleading  or  part  of  a 

na"trbein°-    pleac^ng  *s  allowed  in  a  case  not  falling  within  the 

Slowed.08    last  preceding  Rule,  then  (subject  to  the  power  of  the 

Court  to  allow  an  amendment)  the  matter  demurred 

to  shall  as  between  the  parties  to  the  demurrer  be 

deemed  to  be  struck  out  of   the  pleadings,  and  the 

rights  of  the  parties  shall  be  the  same  as  if  it  had  not 

been  pleaded.     (R.  Sup.  C,  1875,  Order  28,  R.  10.) 

Same  as  the  English  Rule. 

For  the  mode  of  signing  judgment  in  such  case  see  Rule  204. 

Costs  of  I2t  Where  a  demurrer  is  overruled,  the  demurring 

unsuccessful  party  shall  pay  to  the  opposite  party  the  costs  occa- 
sioned by  the  demurrer,  unless  the  Court  shall  other- 
wise direct.  (R.  Sup.  C.  1875,  Order  28  K,  11.) 

Same  as  the  English  Rule,  and  as  English  Chy.  Order  14,  Rule  12 
(see  Dan.  Prac.  5th  ed.  519).  Where  a  demurrer  on  two  grounds 
succeeds  as  to  one,  but  fails  as  to  another,  no  costs  are  given 
(Benson  v.  Had  field,  5  Beav.  546  ;  Paine  v.  Chapman,  6  Gr.  .338  ; 
Catkin  v.  Perth,  ~  Gr.  340  ;  Glaus  v.  Munsen,  12  Gr.  77  ;  Skinner  v. 
Palmer,  20  Gr.  374  ;  McMurray  v.  Northern  Railway,  23  Gr.  134). 
Where  the  demurrer  ou  the  record  is  overruled,  and  a  demurrer  ore 
tenus  allowed,  the  rule  of  the  Court  of  Chancery  was  that  the  former 
be  overruled  with  costs  and  the  latter  allowed  without  costs  (AV//// 
v.  Ardell,  11  Gr  579).  It  was  doubted  in  Wylie  v.  'McKay,  20  Gr.', 
at  p.  424,  whether  that  was  the  rule  in  Ontario,  as  the  practice  in 
England  was  by  virtue  of  a  special  Order  of  1861  (see  Morgan  477, 
4th  ed.).  It  was  pointed  out,  however,  by  V.  C.  Blake,  in  Roche  v. 
Jordan,  20  Gr.,  573,  that  the  English  practice  had  been  regulated 
by  an  Order  made  as  far  back  as  Lord  Clarendon's  time  in  1661, 
which  was  therefore  in  force  in  Ontario.  This  case  has  been  since 
followed  as  correctly  stating  the  practice  in  Chancery  (see  Pr'w<-  v. 
Lowjh,  24  Gr.  276  ;  McLean  v.  Bruce,  29  Gr.  507).  In  Galvert  v. 
Linley,  21  Gr.  470,  no  costs  were  given  to  either  party.  So  also  in 
Attij.  Gen.  v.  Mill/a  it<J,  3  Out.  511,  where  a  demurrer  was  partly 
successful  and  partly  unsuccessful. 

2O1 

1  3-  Where  a  demurrer  is  overruled,  the  Court  may 


make  such  order,  and  upon  such  terms  as  to  the 
.overruled.  Court  shall  seem  right,  for  allowing  the  demurring 
party  to  raise  by  pleading  any  case  he  may  be  desir- 
ous to  set  up  in  opposition  to  the  matter  demurred  to. 
(R.  Sup.  C.,  1875,  Order  28,  K.  12.) 
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After  demurrer  overruled,  if   the    defendant    desires  further    to       Rules 

.•1.  he  must  ask  leave  to  answer.  Leave  will  be  given  almost  M  201-203, 
of  course  upon  payment  of  costs,  and  expediting  proceedings  (Bell 
v.  n"tlkin*ni.  -2(\  \V.  R.  -J7f>  ;  \V.  X.  isTs.  3),  and  after  demurrer 
allowed,  leave  to  amend  will  be  generally  given  unless  the  case  is  one 
which  cannot  be  bettered  by  any  amendment,  in  which  case  leave 
will  be  refused  (Dnirkht*  v.  L»r</  Ptnrhi/n>  4  App.  ('a.  (>2  ;  7V<  /•  v. 
2  M.  &  C.  8!»  ;  Spencer  v.  Hart,  2(5  Sol.  Journ.  140).  Where  a 
demurrer  is  overruled,  the  same  objection  may  be  raised  at  the  hear- 
hii:  without  being  pleaded  (Johnatson  v.  Boiihnff,  '2  Cii.  D.  'J'.iv. 

2O2 

14.  A  demurrer  shall  be  entered   for  argument  byFormof 
delivering  to   the   proper  officer,  a  memorandum   of  argument, 
entry  in  the  Form  No.  S6  in  Appendix  (E).     (R.  Sup. 
C.  1875,  Order  28,  R.  13). 

Same  as  the  English  Rule. 

A-;  to   demurrer-books  and  notice  to  the  opposite  party  see  note  to 
Rule  191. 


ORDER    XXV. 

DEFAULT  OF  PLEADING. 

The  old  Chancery  procedure  for  taking  bills  pro  confesso  is  super- 
seded by  this  Order  (see  Proi\  P.  Bdg.S.  v.  Greenhill,  1  Ch.  D.  6'24  ; 
Gardiner  v.  //"/•////,  W.  N.  1876,  185). 

2O3 

I.   If  the  plaintiff,  being  bound  to  deliver  a  state-  Dismissal  of 

r     t    •  i  T   i-  i  •  i  •          i       action  on 

ment  of  claim,  does  not  deliver  the  same  within  the  plaintiff's 
time  allowed  for  that  purpose,  the  defendant  may, 
the  expiration  of  such  time,  apply  to  the  Court  or  adebt- 
Judge  to  dismiss  the  action  with  costs,  for  want  of 
prosecution  :  and  on  the  hearing  of  such  application 
the  Court  or  Judge  may,  if  no  statement  of  claim 
have  been  delivered,  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order,  on  such 
terms,  as  to  the  Court  or  Judge  shall  seem  just.     (R. 
Sup.  C.,  1875,  Order  29,  R.  i.) 

Same  as  the  English  Rule. 

Rule  158  regulates  the  time  within  which  the  defendant  is  bound 
to  deliver  his  statement  of  claim,  viz.,  three  months  after  appear- 
ance. The  time  by  the  English  Rule  is  six  weeks. 

The  practice  in  this  Province  has  been  to  make  such  application 
in  Chambers.  In  England,  it  appears  to  be  a  matter  for  the  option 
of  parties,  whether  they  will  move;  in  Chambers  or  in  Court  ;  and, 
if  the  motion  is  made  in  Court,  it  is  a  question  to  bo  decided  by  the 
Court  in  each  particular  case,  whether  the  motion  was  under  the 
circumstances  proper  to  be  made  in  Court  (Kwli/n  v.  Kn'lyn,  l.S  <  'h. 
D.  138).  But  moving  in  Court  instead  of  Chambers  is  disapproved 


342  ONTARIO  JUDICATURE  ACT,  1881. 

Rule  203.  of  (Chesterfield  v.  Black,  13  Ch.  D.  138,  note;  Freason  v.  Loe, 
26  W.  R.  138).  The  application  maybe  supported  by  an  affidavit 
that  a  statement  of  claim  has  not  been  dispensed  with  and  has  not 
been  delivered,  and  a  certificate  of  the  Clerk  or  Registrar  in  whose 
office  the  action  is,  that  an  appearance  has  been  entered  by  the 
applicant,  with  the  date  of  entry. 

Where  the  plaintiff  made  default  in  delivering  his  claim,  and  had 
become  bankrupt,  it  was  held  that  notice  of  motion  to  dismiss  under 
this  Rule  must  be  served  upon  the  trustee  in  bankruptcy  (  Wright  v. 
Sivindon  Ry  Co.,  4  Ch.  D.  164).  In  Higginbottom  v.Aynsley',  3  Ch. 
D.  288,  on  a  motion  to  dismiss  under  this  Rule.  Hall.  V.  C.,  gave  a 
week's  time  to  take  further  proceedings,  observing  that  each  case 
was  to  depend  upon  its  own  merits.  The  plaintiff  was  ordered  to 
pay  the  costs  of  the  motion.  Probably  the  plaintiff  will  in  general 
be  given  a  short  further  time  upon  paj'ment  of  costs. 

It  has  been  said  that,  if  a  plaintiff  desires  to  avoid  the  cost  of  the 
hearing  of  the  motion,  he  should  tender  to  the  defendant  the  costs 
of  the  notice,  and  give  the  usual  undertaking  to  go  on  (Evelyn  r. 
Ewti/n,  13  Ch.  D.  138  ;  Freason  v.  Lne,  26  W.  R.  138);  but  it  may 
be  doubted  whether  this  is  the  practice  in  Ontario,  even  where  the 
motion  to  dismiss  is  merely  for  a  default  under  this  Rule  (see  note 
to  Rule  255). 

Where  before  statement  of  claim  an  action  was  stayed  until  the 
plaintiff  should  give  security  for  costs,  and  the  time  for  delivery  of 
a  statement  of  claim  expired  without  security  having  been  given,  it 
was  held  that  the  stay  did  not  prevent  the  action  from  being  dis- 
missed under  this  Rule  (La  Orange  v  Me  Andrew,  4  Q.  B.  D.  210). 

Where  an  order  had  been  made  dismissing  an  action,  unless  a 
statement  of  claim  should  be  delivered  within  a  week,  and  this  was 
not  done,  it  was  held  that  the  action  was  at  an  end,  the  order  hav- 
ing neither  been  complied  with  nor  appealed  against,  and  an  order 
could  not  afterwards  be  made  extending  the  time  for  delivering  the 
statement  (  Whistler  v.  Hancock,  3  Q.  B.  D.  83  ;  see  also  King  v. 
Davenport,  4  Q.  B.  D.  402).  But  if  an  order  to  dismiss  is  made, 
further  time  may  be  given  for  appealing  against  that  order  (see  Rule 
427  (b)  (c)  ;  Burke,  v.  Rooney,  4  C.  P.  D.  226  ;  Carter  v.  Stubbs,  6 
Q.  B.  D.  116)  ;  or  if  the  time  has  not  expired  so1  that  the  action  is 
not  gone,  there  is  jurisdiction  to  vary  or  rescind  the  order  for  dis- 
missal on  proper  grounds  (  Welpfy  v.Buhl,  3  Q.  B.  D.  80,  253  ;  Carter 
v.  Stubbs,  sup.)  See  also  notes  to  Rule  462  The  practice  in  Ontario 
in  similar  cases  has  hitherto  been  to  obtain  a  further  order  ex  parte 
dismissing  the  action  shewing  that  the  previous  order  has  not  been 
complied  with.  (See  Burns  v.  Chishohn,  2  Chy.  Ch.  88.) 

It  would  seem  that  an  order  dismissing  an  action  does  not  take 
effect  until  it  is  drawn  up  and  served,  and  that  the  action  under  the 
English  practice  is  not  dead  until  that  is  done  (Metcalfe  v.  British 
Tea  Association,  46  L.  T.  31). 

The  dismissal  of  an  action  for  want  of  prosecution  is  not  a  bar  to 
a  subsequent  action  in  respect  of  the  same  matter  (Re  Orrell  Colliery 
<fc  Firebrick  Co.,  12  Ch.  D.  681),  but  the  second  action  is  liable  to  be 
stayed  until  the  costs  of  the  first  are  paid  (see  note  to  Rule  429). 

See  Sutton  v.  Huggins,  W.  N.  1875,  235. 

The  plaintiff  sued  the  indorser  of  a  bill  of  exchange.  The  debt 
was  afterwards  paid  by  the  acceptor,  and  the  indorser  applied  to 
dismiss  the  action  for  want  of  prosecution.  Liudley,  J.,  said,  "i 
shall  certainly  not  let  the  action  go  on  simply  to  determine  who  is 
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to  pay  the  costs.     All  further  proceedings  in  the  action  to  be  stayed,       Rules 
the  defendant  to  pay  the  costs  of  the  writ."     (Anon.  \V.  N.  1876,    203  204 

See  also  Elliott  v  Gardner,  8  Pr.  R.  409. 

Though  no  motion  to  dismiss  is  made,  the  plaintiff  can  not  regu- 
larly proceed  without  leave  (see  note  to  Rule  158)  ;  but  the  former 
practice  requiring  a  Term's  notice  to  be  given,  where  a  year  has 
flapped  without  a  proceeding  having  been  taken  is  not  continued 
under  the  Judicature  Act  (Beaver  v.  Boardman,  9  Pr.  R.  239).  For 
a  similar  restriction  upon  moving  for  judgment,  see  Rule  320. 

In  England  a  formal  judgment  for  defendant's  costs  is  signed  upon 
the  order  for  dismissal  (Chitty  Forms  189)  ;  but  in  this  Province  the 
nay  be  recovered  under  the  Judge's  order.     See  R,  S.  O.  c.  66 
s.   10. 

2O4 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or  liqui-  judgment 
dated  demand,  and  the  defendant  does  not,  within  the 
time  allowed  for  that  purpose,  deliver  a  defence  or  de- 
murrer,  the  plaintiff  may,  at  the  expiration  of  such 
time,  enter  final  judgment  for  the  amount  claimed, 
with  costs.  (R.  Sup.  C.,  1875,  Order  29,  R.  2  ;  R.  S. 
(").,  c.  50,  s  150.) 

Identical  with  the  English  Rule,  and  in  accordance  with  the  C.  L. 
P.  Act,  II.  S.  <>.,  c.  50,  s.  150. 

A  defendant  must  "deliver  his  defence  within  eight  days  from 
tlie  delivery  of  the  statement  of  claim,  or  from  the  time  limited  for 
appearance,  whichever  shall  be  last,  unless  such  time  is  extended  by 
the  Court  or  a  Judge"  (Rule  160). 

It  is  held  in  England  that  if  in  an  action  on  a  replevin  bond,  the 
plaintiff,  instead  of  claiming  damages,  claims  the  amount  for  which 
the  bond  is  given,  and  becomes  entitled  to  judgment  by  default, 
his  proper  cour.se  is  to  enter  final  judgment  under  this  Rule,  and 
not  interlocutory  judgment  under  Rule  206  (Dix  v.  Groom,  5  Ex. 
I).  91).  But  this  will  probably  not  be  so  in  this  Province, 
as  he  is  not  entitled  in  such  case  to  claim  the  whole  amount  of  the 
bond,  it  being  provided  by  R.  8.  0.  c.  53,  s.  28.  that  "  In  case  the 
plaintiff  becomes  entitled  to  sign  judgment  by  default,  he  shall  be 
at  liberty  to  sign  final  judgment  for  the  sum  of  five  dollars,  and 
costs  according  to  the  'proper  scale,  but  shall  not  be  entitled  to 
r  a  larger  sum,  except  upon  an  assessment  before  a  Judge  or 
jury,  or  upon  filing  the  written  consent  of  the  defendant  or  his 
attorney,  and  an  affidavit  verifying  the  signature  to  such  consent." 

It  has  been  laid  down  by  the  Judges  of  the  Chancery  Division 
that  where  a  writ  is  specially  indorsed  and  there  is  also  a  claim  for 
an  equitable  demand,  or  a  demand  in  respect  of  which  a  motion 
for  judgment  is  necessary,  the  plaintiff  cannot  obtain  judgment  by 
default  on  the  claim  specially  indorsed,  but  must  set  the  case  down 
on  motion  for  judgment  as  to  all  the  claims. 

Where  a  demurrer  to  a  claim  is  overruled  and  no  leave  to  plead  is 
given  final  judgment  may  be  signed  under  this  Rule  if  the  time  for 
delivery  of  defence  has  expired. 

The  same  course  will  be  pursued  where  a  demurrer  to  a  defence  is 
allowed  and  leave  to  amend  refused.  By  Rule  199  the  pleading 
demurred  to  is  deemed  struck  out  and  the  rights  of  the  parties  the 
same  as  if  it  had  not  been  pleaded. 
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Rules  Where  a  defence  has  been  struck  out,  for  instance  for  disobedience 

204-206      to  an  order  for  discovery,  judgment  may  be  signed  under  these  Rules 
(see  Fisher  v.  Hughes,  25  W.  R.  528). 

In  Hooper  v.  Giles  (W.  N.,  1876,  10),  Lindley  J.,  in  Chambers, 
held  that  a  defendant  is  not  bound  to  deliver  any  defence  where  he 
has  given  notice  that  he  does  not  require  a  statement  of  claim,  and 
no  statement  of  claim  has  been  delivered  (see  Wilson's  Jud.  Act,  2nd 
ed.,  p.  208  ;  Baxter's  Jud.  Act,  4th  ed.,  p.  227).  Some  support  to 
this  view  is  given  by  Willmott  v.  Young,  44  L.  T.  ,331,  a  fore- 
closure action,  in  which  the  defendant  had  appeared  and  dispensed 
with  a  statement  of  claim,  and  on  motion  for  judgment  the  defendant 
objected  that  the  case  should  go  to  trial  as  there  had  been  no  default 
in  delivery  of  defence  or  demurrer.  Jessel,  M.  R.,  in  placing  the 
case  in  the  witness  list  said  "  I  see  no  Rule  applicable  to  the  case  as 
it  stands.  If  I  could  make  the  defendant  pay  the  costs  of  the  day 
I  should  do  so. "  Attention  does  not  seem  to  have  been  called  in 
that  case  to  Harrison  v.  Surrey  Masonic  Hall  Co.,  cited  in  Chitty's 
Forms  116,  and  Griinshaw,  '&€.,  v.  McDowell,  66  L.  T  Journ.  277, 
which  overruled  Hooper  v.  Giles,  su)>ra.  and  decided  that  judgment 
may  be  signed  within  8  days  from  the  time  of  appearance.  See  note 
to  Rule  161. 

205 

where  3-  Where  in  any  such  action  as  in  the  last  preced- 

Sndants  *n£  ^u^c  mentioned  there  are  several  defendants,  if 
one  of  them  makes  default  as  mentioned  in  the  last 
preceding  Rule,  the  plaintiff  may  enter  final  judgment 
against  the  defendant  so  making  default,  and  issue  exe- 
cution upon  such  judgment  without  prejudice  to  his 
right  to  proceed  with  his  action  against  the  other  de- 
fendants. (R,  Sup.  C.,  1875,  Order  29,  R.  3). 

This  Rule  is  the  same  as  the  English  Hule,  and  is  new  in  per- 
mitting final  judgment  to  be  entered,  and  execution  issued,  against 
one  defendant,  while  the  action  proceeds  against  other  defendants. 
See  Rule  73  for  the  course  to  be  pursued  where  one  of  several 
defendants  makes  default  in  appearing  to  a  specially  indorsed  writ. 

See  Jenkins  v.  Davies,  1  Ch.  D.  696. 

In  Eihflv.  Livingstone,  4  C.  L.  T.  135,  an  action  on  a  promissory  note 
against  K.  &  L.  two  joint  makers,  final  judgment  was  signed  under  this 
Rule  against  L.,  and  costs  of  the  action  up  to  judgment,  taxed.  The 
plaintiff  afterwards  at  the  trial  recovered  judgment  against  K.,  and  in 
taxing  costs  against  K.  the  Taxing  Officer  held  that  by  taxing  the  gen- 
eral costs  against  L. ,  the  plaintiff  had  waived  the  right  to  recover  those 
costs  from  K.  To  remedy  this  an  order  was  made  in  Chambers  ex  pn.rte 
setting  aside  the  judgment  as  to  costs  against  L.  ;  upon  shewing 
that  he  was  worthless  and  no  steps  had  been  taken  to  enforce  the 
judgment  against  him. 

interiocu-         4-  ^  t^ie  Pontiff's  claim  be  for  the  detention  of 
toryjudg-     goods  and  pecuniary  damages,  or  either  of  them,  and 

ment  on  de-    ,          ,     r        ,  i  j    r  •  i    •        T>     i 

fault  in  claim  the  defendant  makes  default  as  mentioned  in   Rule  2, 

fordamages.  ^  piamtjff  may    enter  an    interlocutory   judgment 

against  the  defendant,  and  the  value  of  the  goods,  and 

the  damages,  or  the  damages  only,  as  the  case  may  be, 
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shall  be  assessed   as  hitherto.       But  the  Court  or  a      Bules 
Judge  may  order  that  the  value  and  amount  of  damages    206-208. 
or  either  of  them,  shall  be  ascertained  in  any  other 
in  which  any  question  arising  in  an  action  may  be 
tried.      (Comp.  R.  Sup.  C.  1875,  Order  29,  R.  4.) 

This  Rule  is  substantially  the  same  as  the  Englsh  Rule,  except  that 
the  latter  provides  in  the  first  part  of  the  Rule  for  a  writ  of  inquiry 
issuing  to  assess  the  value  of  the  goods,  instead  of  providing  "that 
the  same  shall  be  assessed  as  hitherto." 

See  notes  to  Rule  204  as  to  default. 

In  Ivor n  \.  CruikJuink,  W.  N.,  1875.  249,  the  action  was  for 
rent,  and  for  the  return  of  certain  chattels  ;  the  defendant  had 
failed  to  appear  ;  held  that  the  plaintiff  was  entitled,  under  this  Rule, 
to  have  judgment  for  the  rent  and  for  the  return  of  the  goods. 

See  Dix  v.  Groom,  in  note  to  Rule  204. 

207 

5.  Where  in  any  such  action  as  in  Rule  4  mentioned  w*1*™ 

i  1     i     r  -r  r  several  de- 

there  are  several  defendants,  it  one  or  them  makes  de-  fendants. 

fault  as  mentioned  in  Rule  2,  the  plaintiff  may  enter 
an  interlocutory  judgment  against  the  defendant  so 
making  default,  and  proceed  with  his  action  against 
the  others.  And  in  such  case,  damages  against  the 
defendant  making  default  shall  be  assessed  at  the 
same  time  with  the  trial  of  the  action  or  issues  there- 
in against  the  other  defendants,  unless  the  Court  or  a 
Judge  shall  otherwise  direct.  (R.  Sup.  C.,  1875,  Order 
29,  R.  5-) 

This  Rule  is  the  same  as  the  English  Rule,  and  is  in  accordance 
with  the  former  practice  in  the  Common  Law  Courts. 

notes  to  Rule  204. 

2O8 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated 
demand,  and  also  for  detention  of  goods  and  pecuniary  claimed. 
damages,  or  pecuniary  damages  only,  and  the  defen- 
dant makes  default  as  mentioned  in  Rule  2,  the  plain- 
tiff may  enter  final  judgment  for  the  debt  or  liquidated 
demand,  and  also  enter  interlocutory  judgment  for  the 
value  of  the  goods  and  the  damages,  or  the  damages 
only,  as  the  case  may  be,  and  proceed  as  mentioned 

in  Rule  4.     (R.  Sup.  C.,  1875,  Order  29,  R.  6.) 

Same  as  the  English  Rule. 
notes  to  llule  204. 

If  there  are  several  defendants,  and  some  only  make  default,  the 
plaintiff  should  proceed  against  them  under  Rule  212. 


346 


ONTARIO  JUDICATURE  ACT,  1881. 


Rules 
209-211. 


iaaad°nfor 


21O 

erec 
damages. 


211 
other 


7.  In  an  action  for  the  recovery  of  land,  if  the 
defendant  makes  default  as  mentioned  in  Rule  2,  the 
plaintiff  may  enter  a  judgment  that  the  person  whose 
title  is  asserted  in  the  writ  of  summons  shall  recover 
possession  of  the  land,  with  his  costs.  (R.  Sup.  C,  1875, 
Order  29,  R.  7.) 

Identical  with  the  English  Rule. 

g.  Where  the  plaintiff  has  indorsed  a  claim  for 
mesne  profits,  arrears  of  rent,  or  damages  for  breach  of 
contract,  upon  a  writ  for  the  recovery  of  land,  if  the 
defendant  makes  default  as  mentioned  in  Rule  2,  or  if 
there  be  more  than  one  defendant,  and  some  or  one 
of  the  defendants  make  such  default,  the  plaintiff  may 
enter  judgment  against  the  defaulting  defendant  or 
defendants,  and  proceed  as  mentioned  in  Rules  4  and 
5.  (R.  Sup.  C.,  1875,  Ord.  29,  R.  8.) 

Same  as  English  Rule. 

The  judgment  where  it  is  for  a  liquidated  sum  for  arrears  of  rent, 
may,  it  would  seem,  be  final  in  the  first  instance  and  not  inter- 
locutory as  under  Rules  206  and  207. 

Where  some  only  of  the  defendants  make  default  it  is  not  quite 
clear  whether  the  plaintiff  can  enter  judgment  against  them  for  re- 
covery of  the  land,  but  it  would  seem  that  at  any  rate  he  may  pro- 
ceed as  to  that  part  of  the  claim  under  Rule  212  (see  Gosset  v.  Camp- 
bell, W.  N.  1877,  134). 

9.  In  all  other  actions  than  those  in  the  preceding 
Rules  of  this  Order  mentioned,  if  the  defendant  makes 
default  in  delivering  a  defence  or  demurrer,  the  plain- 
tiff may  set  down  the  action  on  motion  for  judgment, 
and  such  judgment  shall  be  given  as  upon  the  state- 
ment of  claim  the  Court  shall  consider  the  plaintiff  to 
be  entitled  to.  (R.  Sup.  C,  1875,  R.  10  ;  G.  0.  Chy.  No. 
270.) 

This  Rule  is  identical  with  the  English  Rule.  The  motion  for 
judgment  is  provided  for  by  Rules  315,  et  seq. 

Notice  of  this  motion  was  held  by  the  Master  of  the  Rolls  not  to 
be  necessary  in  Gillott  v.  Ker,  cited,  6  Ch.  D.,  695,  and  by  V.  C. 
Malins  in  Williams  v.  Cardwell,  W.  N.  1877,  140.  The  contrary 
was  afterwards  held  by  Hall,  V.G.,  in  Parsons  v.  Harris,  6Ch.  D.  694, 
which  has  been  followed  in  this  Province  in  Burritt  v.  M  unlock,  9 
Pr.  R.  191.  See  note  to  Rule  315. 

Two  clear  days  notice  seems  all  that  is  necessary  (see  Ptirs&iu  v. 
Harris,  6  Ch.  D.  6P4  ;  Daubney  v.  tihuttkworth,  1  Ex.  D.  53  and 
note  to  Rules  315  and  407) 

Where  a  defence  is  struck  out  for  non-compliance  with  an  order 
to  produce  under  Rule  236,  the  defendant  is  in  default  under  this 
Rule  (Fisher  v.  Hughes,  25  W.  R.  528). 
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•  >f  }iy  affidavit  of  the  allegations  contained  in  the  statement       Rule8 
.-a  is  unnecessary  (Williams  v.  llr'w.  'J(.»  \V.  M.  713  ;  17  C.  L.     212-214 

O1  O 

10.   \Yhere,  in  any  such  action  as  mentioned  in  the  Where 


last  preceding  Rule,  there  are  several  defendants,  then, 
if  one  of  such  defendants  make  such  default  as  afore- and  one ' 
said,  the  plaintiff  may  either  set  down  the  action  at gSj*  d 
once  on  motion  for  judgment  against  the   defendant 
so  making  default,  or  may  set  it  down  against  him 
at  the  time  when  it  is  entered  for  trial  or  set  down 
on  motion  for  judgment  against  the  other  defendants. 
(R.  Sup.  C,  1875,  Order  29,  R.  u  ) 

This  is  identical  with  the  English  Rule. 

the  Rule  applied  in  Ifr  Smith,  Britlson  v.  Smith,  W.  N.  1876, 
KI.S  win-re  one  defendant  made  default  and  the  others  admitted 
-the  plaintiff's  claim  by  their  defence. 

Xittional  Provincial  Bank  v.  Evan*,  51  L.  J.  Chy.  97  ;  30  W. 

R.  177.  where  defaulting  defendant  was  an  infant,  and  the  action  was 

set  down  under  English  Order    19  r.  17  (not  adopted  in  Ontario)   for 

trial  as  against  him,   and  motion  for  judgment  against  other  defend- 

practice  in  Ontario  is  without  express  provision  the  same. 

Iso  AV  Fitzirater,  52  L.  J.  Chy.  83. 

Where  a  defence  is  put  in  before  the  motion  under  this  Rule  is 

though  irregular,  it  cannot  be  treated  as  a  nullity  (Gill  v. 

.  \V.  N.  1884,  -JO  :  Graves  v.   Terry,  9  Q.  B.  D.  170  ;  fjucere, 

notice  of  motion  has  been  served  (see  notes  to  Rules   158, 

It'.d  and  !  1 

213 

u.  In  any  case  in  which  issues  arise  (a)  other  than  incase  of 
between  plaintiff  and  defendant,  if  any  party  to 
such  issue  makes  default   in   delivering  any  pleading, 
the  opposite  party  may  apply  to  the  Court  or  a  Judge  tiff  and 
for  such  judgment,  if  any,  as   upon  the  pleadings  hed* 
may  appear  to  be  entitled  to.     And  the  Court  may 
order  judgment   to   be  entered   accordingly,  or  may 
make  such   other  order  as  may  be  necessary  to  do 
complete  justice  between   the   parties.      (R.  Sup.  C., 
5,  Order  29,  R.  13., 

(a)  The  English  Rule  has  here  the  words  "in  any  action.''     The 
.Rules  are  otherwise  the  same. 

12.    Any  judgment  by  default,  whether  under  this Judt,n,ent 
Order  or  under  any  other  of  these  Rules,  may  be  set  »•>•  dWwit 

J  J  nuiy 

aside  by  the  Court  or  a  Judge,  upon  such  terms  as  toasid, 
costs  or  otherwise  as  such  Court  or  Judge  may  think  tei 
fit.     (R.  Sup.  C.,  1875,  Order  29,  R.  14.) 

Identical  with  the  English  Rule. 
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Rules  Where  a  judgment  obtained  on  default  of  appearance  at  the  trial 

214,  215.  was  se^  aside,  the  defaulting  party  was  ordered  to  pay  the  costs  of 
the  day,  and  of  the  application  to  restore  (Cockle  v.  Joyce,  26  W. 
R.  59). 

A  plaintiff  not  being  ready  to  proceed  with  the  trial  of  his  action 
when  it  came  on  unexpectedly,  applied  for  a  postponement,  and 
upon  its  being  refused  let  judgment  go  by  default.  A  Divisional 
Court  refused  to  set  aside  the  judgment ;  but  the  Court  of  Appeal, 
upon  fresh  materials  offering  a  reasonable  explanation  of  the  plain- 
tiff's unreadiness,  set  aside  the  judgment,  and  ordered  the  action  to 
be  restored  to  the  list  on  his  paying  the  costs  of  the  day,  including 
all  costs  thrown  away,  and  the  costs  of  the  applications  both  to  the 
Divisional  Court  and  to  the  Court  of  Appeal  (King  v.  Sandeman,  38 
L.  T.  461  ;  26  W.  R.  569).  See  also  William*  v.  Brisco,  29  W.  11. 
713,  where  a  judgment  was  set  aside  and  leave  given  to  defend  upon 
payment  of  all  costs  of  the  action  subsequent  to  the  delivery  of  the 
statement  of  claim  ;  and  Ryan  v.  Fish,  9  Pr.  R.  458,  where  judgment 
of  seisin  was  allowed  to  be  signed  in  an  action  of  dower  under  a 
misapprehension  by  defendant's  solicitor  as  to  its  effect. 

A  judgment  by  default  in  an  action  against  a  lessee  for  recovery 
of  land  on  forfeiture  was  set  aside  under  this  Rule  on  the  application 
of  equitable  mortgagees,  although  not  parties  to  the  action  (J< 
v.  Harrison,  12  Q.  B.  D.  136)  ;  but  on  appeal  it  was  held  that  the 
order  was  technically  wrong,  as  the  applicant  ought  to  have  obtained 
leave  of  the  defendant  to  move  in  his  name,  or  to  have  applied  for 
leave  to  defend  on  terms  of  indemnifying  defendant,  and  the  order 
made  was  amended  so  as  to  allow  the  mortgagees  to  defend  in  de- 
fendant's name  (S.  C.  12  Q  B.  D.  165).  The  Rule  is  designed  to 
enable  judgments  by  default  to  be  set  aside  by  those  who  have  or 
who  can  acquire  a  locus  standi,  and  does  not  give  a  locii-i  standi  to 
those  who  have  none  (Ib). 

Where  the  action  had  been  improperly  brought  against  the  defen- 
dant, and  the  plaintiff  was  aware  of  the  impropriety,  and  had  suffered 
no  irreparable  mischief,  it  was  held  that  lapse  of  time  was  no  bar  to 
the  application  to  set  aside  judgment  by  default  (King  v.  Sandeman, 
supra}. 

See  also  notes  to  Rules  72  and  270. 

Lapse  of  time  and  acquiescence  may  be  an  answer  to  the  motion 
(McLean  v.  Smith,  4  C.  L.  T.  48). 


ORDER    XXVI. 

PAYMENT  INTO  COURT  IN  SATISFACTION. 

I.  Where  any  action  is  brought  to  recover  a  debt  or 

cases  and  at  damages,  any  defendant  may  at  any  time  after  service 

what  time    of.the  writ,  and  before  or  at  the  time  of  delivering  his 

defence,  or  by  leave  of  the  Court  or  a  Judge  at  any 

later  time,  pay  into  Court  a  sum  of  money  by  way  of 

satisfaction  or  amends.     Payment  into  Court  shall  be 

pleaded  in  the  defence,  and  the  claim  or  cause  of  action 

in  respect  of  which  such  payment  shall  be  made  shall 
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pacified  therein.  (R.  Sup.  C,  1875,  Order  30,  R.  I  ;      Eules 
R.  S.  O.,  c.  50,  ss.  108-1 10  ;  Ib.  c.  56,  s.  5  ;  Reg.   Gen.   215,  216. 
T.  T.,  1856,  Nos.  11-13,  Ont.) 

Uule  is  identical  with  the  English  Rule.  It  makes  several 
s  in  the  previous  practice.  (1)  It  permits  payment  into  Court 
action  brought  to  recover  a  debt  or  damages  ;  whilst  formerly, 

-  arse  was  not  permitted  in  actions  for  assault  and   battery, 
imprisonment,  libel,  slander,  malicious  arrest  or  prosecution, 

•hing  the   plaintiff's  daughter  or  servant  ;  or  in  actions  for 

t  in  certain  cases  provided  for  by  Lord  Campbell's  Libel 

Viet.  c.  96,  s.  2  (R.  S.  O.,c  56,  s.  5).     (2)  Another  change 

is,  that,  formerly,  money  could  only  be  paid  into  Court  at  the  time 

-of  pleading  ;  while  under  this  Rule  it  may,  without  leave,  be  paid 

in  at  any  tune  after  service  of  the  writ,  and  before  or  at  the  time  of 

:  ing  the  defence,  or  by  leave  at  any  later  time.      (3)  Formerly, 

several  defendants  had  to  obtain  leave   to  pay.  money  into 

:  though  a  sole  defendant,  or  all  the  defendants  jointly,  could 

pay  into  <  'ourt  as  of  right.     The  present  Rule  removes  this  distinc- 

..••neral,  a  defendant  may  now,  by  his  statement  of  defence 

he  plaintiff's  causes  of  action,  and  at  the  same  time  plead  pay- 

nto  Court  in  respect  of  the  whole  or  any  part  of  them  (Banian 

nn'nu<l,  'A  Ex.  D.  1251  ;  Han-k'-xlfii  \.  B>-(t<l*haw,  5  Q.  B.  D.  22, 

This  Rule  is  of  general  application,  and  applies  to  actions  for 

Hawkesley  v.  Bradskaw,  Hiipra,  and  see  note  to  Rule   161). 

.  however,  in  some  cases,  such  as  actions  to  try  a  right  or  where 

is  charged  (Banian  \.   G'ro-mrood,  47  L.  J\  Ex.  628.)     The 

principle  is,  that  the  Court  ought  not    "to  preclude  defendants  in 

-  from  saying  and  doing  that  which,  as  practical  men,  before 
the  action  they  might  reasonably  say  and  do,  viz.,  say  that  they  en- 
tirely deny  a  person's  right  to  sue  them,  yet  pay,  or  offer  to  pay,  a 

money  as  the  price  of  peace,  and  for  the  prevention  of  further 
"ii  "  (Berdan  v.  Grec/nrood,  3  Ex.  D.  259).  In  Spurrv.  Hall, 
-  <v».  I'>.  D.  615,  an  action  for  nuisance,  the  defendant  was  not  allowed 
,'l  payment  into  Court  together  with  a  denial  of  the  right  of 
:  but  the  subsequent  cases  make  the  propriety  of  that  decision 
t  doubtful.  (See  also  Potter  v.  Home  and  Colonial  Ins.  Co., 

-  Q.  B.  D.  «22.) 

Where  the  plaintiff'  claimed  for  distinct  items  of  work  and  labour 
illeged  in  separate  paragraphs  of  the  statement  of  claim,  and  the 
lefendant  paid  money  into  Court,  it  was  held  unnecessary  to  specify 
n  the  statement  of  defence  how  much  was  paid  into  Court  in  re- 
spect of  each  head  of  the  claim  (Paraire  v  LoibL  49  L.  J.,  C.  P. 

2.  Such  sum  of  money  shall  be  paid  [as  hitherto,  How  Val,\4 
into  the  proper  bank  or]  to  the  proper  officer,  and  the 
proper  officer  shall  give  a  receipt  for  the  same.  If 
such  payment  be  made  before  delivering  his  defence, 
the  defendant  shall  thereupon  serve  upon  the  plaintiff 
a  notice  that  he  has  paid  in  such  money,  and  in  re- 
spect of  what  claim  in  the  Form  No.  21,  in  Appendix 
.B)  hereto.  (Comp.  R.  Sup.  C.,  1875,  Order  30,  R.  2  ; 
K.  S.  O.,  c.  50,  ss.  109,  121.) 
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Kule  217-  This  Rule  is  substantially  the  same  as  the  English  Rule,  except, 
as  to  the  passage  in  brackets,  which  is  not  in  the  latter.  The  pre- 
sent method  of  paying  money  into  the  Common  Law  Courts  is 
regulated  by  R.  S.  0.,  c.  50,  s.  121,  which  is  printed  in  a  note  to 
Rule  476. 

21V 

Payment          3-  Money  paid  into  Court  as  aforesaid  may,  unless 
out-  otherwise  ordered  by  a  Judge,  be  paid  out  to  the  plain- 

tiff, or  to  his  solicitor,  on  the  written  authority  of  the 
plaintiff,  (a)  No  affidavit  shall  be  necessary  to  verify 
the  plaintiff's  signature  to  such  written  authority  un- 
less specially  required  by  the  [officers  of  the  Court,  or 
one  of  the  officers,  whose  duty  it  is  to  sign  or  counter- 
sign the  cheque].  (Comp.  R.  Sup.  C.,  1875,  Order  30, 
R.  3;  R.  S.  O.,  c.  50,  s.  109 ;  Reg.  Gen.  T.  T.  1856,  No. 
11,  Ont.) 

This  is  the  same  as  the  English  Rule,  except  that,  instead  of  the 
passage  in  brackets,  the  English  Rule  has  merely  the  words  "Officers 
of  the  Court." 

(a)  With  the  exception  of  the  words  "  unless  otherwise  ordered 
by  a  Judge"  (as  to  which  see  Coughlan  v,  Morris,  6  L.  R.  Ir.  405), 
this  Rule  is  down  to  (a)  the  same  as  the  enactment  on  the  same 
subject  in  Rev.  Stat.  Ont.,  c.  50,  s.  109. 

The  practice  in  the  Accountant's  office  is  to  require  the  affidavit 
here  mentioned,  unless  satisfactory  reasons  are  given  to  dispense 
with  it. 

Where  a  defendant  traversed  the  causes  of  action  and  also  paid 
money  into  Court  in  satisfaction  of  the  whole  of  the  plaintiff's 
claim,  the  plaintiff  was  held  entitled  to  draw  it  out  of  Court, 
though  not  accepting  it  in  full  satisfaction  and  to  proceed  with  the 
action  (Coughlan  v.  Morris,  supra  ;  Emden  v.  Carte,  19  Ch.  D.  311 ; 
45  L.  T.  328  ;  30  W.  R.  17).  The  same  was  held  where  defendant 
pleaded  payment  into  Court  with  a  counter  c\&\m(Mulcahy  v.  Perry, 
8  L.  R.  Ir.  147).  If  the  plaintiff  fails  in  the  action  he  is  neverthe- 
less entitled  to  retain  the  money  (Emden  v.  Carte,  supra  ;  see  also 
Berdan  v.  Greenwood,  3  Ex.  D.  251). 

The  practice  under  this  Rule  is,  therefore,  unless  a  Judge  other- 
wise orders,  similar  to  the  former  practice  at  law.  The  English  Rules 
of  1883  make  different  provision  (see  Eng.  Rule  260)  ;  so  that  the 
cases  decided  under  those  Rules  will  not  apply  in  Ontario. 

By  the  former  Common  Law  practice,  money  paid  in  with  a  plea 
of  payment  into  Court  belonged  to  the  plaintiff  in  any  result  of  the 
action.  He  was  entitled  to  it  though  he  was  non-suited  (Elliot  v. 
Callow,  2  Salk.  597  ;  see  Cox  v.  Robinson,  2  Str.  1,027  ;  Emden  v. 
Carte,  sup.);  or  though  defendant  died  during  the  action,  (Palmer 
v.  Reiffenstein,  1  M.  &  G.  94)  ;  and  if  the  plaintiff  died  his  executors 
were  entitled  to  it  (Knapton  v.  Drew,  Barnes  279).  It  has  been  said 
that  the  defendant  can  in  no  case  recover  it  back  (See  per  Buller.  J.  in 
Malcolm  v.  Fullarton,  2  T.  R.  648;  see  Cox  v.  Robinson,  sup.,  Vawjhan 
v.  Barnes,  2  B.  &  P.  392. )  To  this,  however,  there  is  an  exception  in 
case  it  is  paid  in  under  a  mistake,  and  if  the  defendant  can  clearly 
and  satisfactorily  shew  that  it  was  so,  the  Court  or  a  Judge  mirht 
order  it  to  be  refunded  to  him  (Arch.  Pr.  1,093-4).  The  Court  or  a 
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Judge  might  also,  it'  the  plaintiff  failed  in  his  action,    impound  it   R^  218. 

u'fendant's  costs  (see  Anon,   Barnes  '280,    and  Green  v. 
Cuu.jhlan,  1  -Jones    Rep.    Kx.  (Ir. )  283). 

218 

4.  The  plaintiff,  if  payment  into  Court  is  made  Acceptanc 
before  delivering  a  defence,  may  within  four  days  after 
receipt  of  notice  of  such  payment,  or  if  such  payment 
is  first  stated  in  a  defence  delivered  then,  may,  before 
reply,  accept  the  same  in  satisfaction  of  the  causes  of 
action  in  respect  of  which  it  is  paid  in  ;  in  which  case 
he  shall  give  notice  to  the  defendant  in  the  Form  No. 
22,  in  Appendix  (B)  hereto,  and  shall  be  at  liberty,  in 
the  sum  paid  in  is  accepted  in  satisfaction  of  the 
entire  cause  of  action,  to  tax  his  costs,  and  in  case  of 
non-payment  within  48  hours,  to  sign  judgment  for 
his  costs  so  taxed.  (R.  Sup.  C,  1875,  Order  30,  R.  4; 
R.  S.  O.,  c.  50,  s.  ii  i. _ 

This  Rule  is  identical  with  the  English  Rule,  and  its  provisions 
are  the  same  in  substance  as  those  heretofore  in  force  in  the  Common 
Law  Courts. 

Where  a  defendant  denies  the  alleged  cause  of  action,  and  also 

pays  money  into  Court,  and  it  is  found  in  the  action  that  the  money 

paid  in  was  enough  to  satisfy  the  claim,  the  plaintiff  should  have  his 

costs  of  the  action  up  to  the  time  of  payment  into  Court,  and  the 

defendant  his  costs  after  that  time  (Buckton  v.  Hiyga,  4  Ex.  D.  174  ; 

see  also  Gretton  v.  Mees,  1   Ch.  D.  839).     In  Buckton  v.  Higgs,  a 

previous   decision   of  La-ngridge   v.    Campbell,    2   Ex.   D.  281,  was 

referred  to,  in  which  the  defendant  had  been  allowed  the  whole 

>f  the  action.  The  Judge  at  the  trial  has,  however,  a  discretion 

e  defendant  costs  as  well  before  as  after  payment  into  Court, 

and  where  judgment  was  simply  for  defendant  with  costs,  the  Taxing 

Officer  was  held  to  have  no  alternative  but  to  tax  to  defendant  all 

-ts  (Small  v.  Li/on,  'JIM'.  L.  J.  114  ;  4  C.  L.  T.  198). 

In  case  the  plaintiff  does  not  accept  the  amount  paid  within  four 

!iis  absolute  right  to  costs  is  gone,  but  he  may  still  apply  for 

costs  under  Rule  428  ;  and  the  Judge  will  have  a  discretion  in  the 

matter,   having  regard  to  the  particular  circumstances  (Greaves  v. 

'•iy,  4  (^.  B.  D.  226). 

In  Broadhiirst  v.  Wilky,  \\ .  N.  1876,  21,  defendant  sent  a 
cheque  for  £33,  which  plaintiff  refused  to  accept,  demanding  £43, 
for  which  he  issued  his  writ.  He  afterwards  took  the  £33  paid  into 
Court.  Lindley,  J.,  disallowed  the  costs,  holding  that  he  was 
empowered  to  do  so  under  Rule  428,  for  good  cause  shown. 

In  r/it,*j»ftu-Guano  Co.  v.  Fitzgerald,  6  L.  R.  Ir.  461,  where  £86 
was  claimed  and  the  defendant  said  £42  only  was  due,  and  obtained 
leave  on  payment  of  that  sum  into  Court,  to  defend  as  to'  the 
balance,  and  the  plaintiff  accepted  the  sum  paid  in  as  part  payment, 
and  pleadings  had  been  delivered,  but  issue  not  joined,  the  Court 
refused  to  order  the  defendant  to  pay  costs  up  to  the  time  of  pay- 
ment into  Court. 

In  ..Vic/tofe  v.  Evens,  22  Ch.  D.  611,  it  was  held  that  these  Rules 
only  apply  in  the  case  of  an  action  for  a  debt  or  damages  ;  that 
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Rules  where  an  account  was  claimed,  these  Rules  not  applying,  the  Court 
218,  219-  nad  a  discretion  under  Rule  428  as  to  the  costs  even  though  the 
plaintiff  accepts  the  money  paid  in  in  satisfaction  of  the  whole 
cause  of  action.  Upon  the  application  of  defendant  (after  receiving 
notice  of  acceptance  of  the  money  in  full)  to  stay  the  action  and  for 
payment  of  costs  by  the  plaintiff,  Fry,  J.,  holding  as  above,  gave 
the  plaintiff  costs  to  delivery  of  defence,  and  ordered  him  to  pay 
the  subsequent  costs. 

Where  the  plaintiff's  solicitor  by  mistake  accepted  money  paid 
into  Court  and  signed  judgment  for  costs,  the  judgment,  upon  appli- 
cation of  the  plaintiff  was  set  aside  upon  payment  of  costs,  and  the 
plaintiff  allowed  to  proceed  with  his  action  (Emery  v.  Webster,  9 
Ex.  242). 

Where  payment  in  is  pleaded  as  to  part  only,  the  plaintiff  cannot 
proceed  at  once  to  tax  the  costs  as  to  that  cause  of  action  (Canty  v. 
Gyll,  5  Sc,  N.  R.  819. 


Former 
practice. 


ORDER    XXVI  I. 

DISCOVERY  AND  INSPECTION. 

In  general,  discovery  is  obtained  by  interlocutory  proceedings  as 
ancillary  to  the  main  object  of  an  action,  but  an  action  for  discovery 
may,  in  a  proper  case,  still  be  brought  (Orr  v.  Diaper,  4  Ch.  D.  92  ; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644. )  For  the 
grounds  of  objection  to  such  an  action  see  Haddock's  Chy.  Pr.  3rd. 
ed.  268. 

The  Judicature  Act  has  made  no  alteration  in  the  right  of  the 
parties  to  discovery  by  examination,  (see  Atty.  Gen.  v.  Gaakill,  20  Ch. 
D.  519 ;  also  Hunnings  v.  Williamson,  10  Q.  B.  D.  459,  where  it  was 
held  that  in  an  action  for  penalties  the  plain  tiff  could  not  administer 
interrogatories  as  he  had  not  the  right  before  the  Act). 

The  general  rules  as  to  privilege  in  evidence  apply  in  examina- 
tions for  discovery  and  in  the  production  and  inspection  of  docu- 
ments . 

A  party  has  the  right  to  examine  for  discovery  not  only  for  the 
purpose  of  obtaining  information  from  the  opposite  party  as  to 
material  facts  which  are  not  within  his  own  knowledge,  and  are 
within  the  knowledge  of  the  opposite  party,  but  also  for  the  purpose 
of  obtaining  from  the  opposite  party,  admissions  which  will  make  it 
unnecessary  for  him  to  enter  into  evidence  of  the  facts  admitted 
(Atty.  Gen.  v.  Gaskill,  20  Ch.  D.  519  ;  Hellierv.  Ellis,  W.  N.  1884,  9.) 

The  old  modes  of  procedure  by  oral  examination  in  the  different 
Courts  are  not  necessarily  inconsistent  with  the  Judicature  Act  or 
Rules,  or  with  each  other,  and  therefore  may  continue  to  be  used 
and  practised  in  the  High  Court  in  such  and  the  like  cases  and  for 
such  and  the  like  purposes  as  those  to  which  they  would  have  been 
applicable  in  the  former  Courts.  (See  s.  52  of  Act  and  Bank  of  B.  N. 
A.  v.  Eddy,  9  Pr.  R.  396,  399  ;  Z>arw  v.  Wickson,  9  Pr.  R.  219.) 

The  old  practice  in  Chancery  was  for  the  bill  to  contain  interroga- 
tories, to  which  the  defendant  was  bound  to  give  full  answers  upon 
oath  ;  and,  on  the  other  hand,  the  defendant  could  only  avail  him- 
self of  the  plaintiff's  oath  by  tiling  a  cross-bill  containing  like  inter- 
rogatories. This  practice  was  changed  in  this  Province  by  the 
General  Orders  of  the  3rd  of  June,  1 853,  which  substituted  an  oral 
examination  of  each  party  at  the  instance  of  his  opponent.  The 
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Orders  for  this  purpose  were  afterwards  embodied  in  the  Consoli-   -g^Q  219. 

Orders  138-148,  printed  infra.  By  the  Administration  of 
Justice  Act.  a  similar  practice  was  provided  for  the  Courts  of  Com- 
mon Law  ;  and  the  practice  in  those  Courts  is  now  regulated  by  II. 
S.  ( ).  c.  ~>0,  see.  !">»>.  ?t  seq.,  as  amended  by  41  Viet.  c.  8,  sees.  8,  £  9. 
But  in  some  particulars  the  Orders  differ  from  the  Statute  ;  and  as 
:les  leave  the  old  practice  on  this  subject  to  regulate  the  future 
practice  it  is  necessary  to  refer  to  both  the  .Statute  and  the  Orders. 
The  chief  differences  appear  to  be  these  : 

(1).   By  the  Statute  an  affidavit  is  required  from  the  examining  Differences 
party,  his  attorney  or  agent,  stating  that  the  deponent  believes  that  between  to* 
the  party  purposing  to  examine  will  derive  material  benefit  from  the  "{^  ^  £' 
examination,  that  there  is  a  good  cause  of  action  or  defence  upon  the  practice, 
merits  ;  and,  if  the  application  is  made  on  the  part  of  the  defend- 
ant, that  the  examination  is  not  sought  for  the  purpose  of  delay. 
No  affidavit  was  required  in  Chancery.     In  the  kind  of  cases  over 
which  Chancery  had  formerly  exclusive   jurisdiction  it  was   found 
that  an  affidavit  can  be  safely  dispensed  with,  while  the  contrary 
has  been  thought  to  be  the  case  in  reference  to  the  cases  usually 
brought  in  the  other  Courts. 

('2)  By  the  Statute  where  the  attorneys  for  both  parties  reside  in 
'the  same  county,  an  order  for  oral  examination  might  be  made  by 
•the  Judge  of  the  County  Court.  The  Chancery  Orders  contain  no 
>such  provision.  Under  the  Judicature  Act  the  authority  of  the 
•County  Court  Judge  in  the  matter  probably  applies  to  all  the 
Divisions  (see  Rules  422  (a)  and  423). 

(3).  The  Chancery  Orders  provide  that  a  person  for  whose  im- 
mediate benefit  a  suit  is  prosecuted  or  defended,  is  to  be  regarded  as 
[,a  party  for  the  purpose  of  the  Orders.  The  Statute  does  not  con- 
ttain  this  provision.  Rule  224  (Infra)  makes  such  a  provision  with 
trespect  to  the  production  of  documents.  It  will  probably  be  held, 
tthat  the  Chancery  practice  on  this  point  is  applicable  to  all  the 
^Divisions. 

(4).  The  Chancery  Orders  provide  for  the  examination  of  a  plain- 
tiff at  any  time  after  answer  ;  and  of  a  defendant  at  any  time  after 
unswer,  or  after  the  time  for  answering  has  expired.  The  examina- 
,ion  under  the  Statute  referred  to  is  after  "issue  joined." 

According  to  Dari.*  v.  Wirkxon,  9  Pr.  R.  219  as  reported,  excimi- 
latiou  may  be  had  in  the  Chancery  Division  at  the  same  stage  of  the 
tause  as  formerly  under  Chancery  Order  140. 

That  was  sufficient  to  decide  that  case,  but  the  opinion  expressed 
>y  the  Master  in  Chambers  was  wider,  viz.:  that  the  Chancery  practice 
mder  (i.  o.  140  would  now  prevail  in  every  action  as  it  applied  to 
.n  earlier  stage  of  the  proceedings  and  was  best  fitted  to  elicit  the 
<vhole  truth  in  the  matter  in  question.       It  would  seem  at  any  rate 
.(•dance  with  sec.  52  to  hold  that  the  Chancery  practice  in  this 
applies  in  actions  of  the  kind  formerly  brought  in  Chancery, 
<ut  that  nevertheless  the  examination  may  be  held  under  an  order 
s  a  more  convenient  mode  of  proceeding  than  by  subpoena.       (See 
iotes  to  sec. 

The  following  is  the  text  of  the  sections  of  the  C.  L.  P.  Act  re- 
ulating  the  practice  in  the  Common  Law  Courts. 

"  !">().    Any  party  to  an  action  at  law,  whether  plaintiff  or  de-  Rev.  Stat.  c. 
•ndant,  may  at  any  time  after  such  action  is  at  issue,  obtain  an  50)  H-  156< 
rder  for  the  oral  examination  upon  oath,  before  a   Judge  or  any 
23 
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Rule  219.    other  person  specially  named  by  the  Court  or  a  Judge,  of  any  party 

adverse  in  point  of  interest  [or  in  case  of  a  body  corporate  of  any  of 

Exam,  of      the  officers  of  such  body  corporate,  ]  touching  the  matters  in  question 

parties  for     in  the  action  ;  and  any  party  or  officer  examined,  may  be  further 

discovery,     examined  on  his  own  behalf,  or  on  behalf  of  the  body  corporate  of 

which  he  is  an  officer,  in  relation  to  any  matter  respecting  which  he 

has  been  examined  in  chief  ;  and  when  one  of  several  plaintiffs  or 

defendants   has   been   examined   any   other  plaintiff  or   defendant 

united  in  interest  may  be  examined  in  his  own  behalf  or  on  behalf  of 

those  united  with  him  in  interest  to  the  same  extent  as  the  party 

examined." 

Under  this  sec.  the  words  "  at  issue"  were  held  to  have  a  technical 
meaning  and  where  a  cause  was  referred  before  issue,  examination 
was  not  allowed  (Manufacturers  and  Merchants  Ins.  Co.  v.  Atwood, 
7  Pr.  R.  13).  Under  an  order  made  before  trial  an  examination  can- 
not be  had  after  trial,  though  the  verdict  is  merely  a  nominal  one 
subject  to  a  reference  to  arbitration,  (Shelly  v.  Hussey,  8  Pr.  R.  250). 
A  cause  was  held  to  be  at  issue,  within  this  section,  upon  an  interlocu- 
tory judgment  being  signed  (Cerriby  v.  Wells,  1  Pr.  R.  330) 

An  interpleader  issue  is  within  the  words  "  action  at  law  "  and  a 
party  to  the  issue  is  therefore  examinable  under  this  section  (Canada 
Perm.  B.  8.  v.  Forest,  6  Pr.  R.  254).  See  White  v.  Watts,  31  L.  J. 
C.  P.  381  ;  and  note  to  Rule  221. 

If  the  issues  between  co-defendants  are  material  to  the  case  of  the 
plaintiff  or  to  the  character  of  the  relief  he  seeks,  he  may  examine 
a  defendant  upon  them,  though  there  is  no  issue  between  that 
defendant  and  himself  (Alexander  v.  Diamond,  9  Pr.  R.  274)  A 
defendant  whose  interest  is  identical  with  that  of  the  plaintiff  is  a 
party  adverse  in  point  of  interest  to  his  co-defendant,  and  may  be 
examined  by  such  co-defendant ;  and  where  the  plaintiff's  solicitor 
is  present  at  such  examination  the  depositions  may  be  read  against 
the  plaintiff  (Moore  v.  Boyd,  8  Pr.  R.  413).  A  disclaiming  defendant 
charged  with  complicity  in  a  fraud  was  held  to  be  properly  questioned 
as  to  the  fraud  (McFarland  v.  McFarland,  9  Pr.  R.  73). 

A  second  examination  of  the  same  party  will  not  be  allowed  except 
under  the  most  special  circumstances  (Thorburn  v.  Brown,  8Pr.  R. 
114)  ;  and  on  special  motion  on  notice  (Laird  v.  Stanley,  6  Pr.  R. 
322). 

A  married  woman  examined  under  this  section,  and  not  as  a  judg- 
ment debtor,  cannot  be  compelled  to  disclose  the  nature  of  her  sepa- 
rate property  (Standard  Bank  v.  McGuaig,  1  Pr.  R.  356). 

The  examiner's  office  in  England  is  not  a  public  court,  which  any 
person  may  enter.  By  Imp.  Act,  15  and  16  Viet.  c.  86,  an  examina- 
tion was  to  be  held  in  the  presence  of  parties,  their  counsel,  solici- 
tors, or  agents  ;  that  was  held  to  mean  that  all  other  persons  are 
excluded  (per  Jessel,  M.  R.,  in  Re  Western  of  Canada  Oil  Company, 
25  W.  R.  787).  See  also  Re  Cambrian  Co.,  51  L.  J.  Chy.  221  ;  Re 
Grey's  Brewery  Co.,  25  Oh.  D.  400.  See  in  Ontario  as  to  excluding 
parties  who  are  to  be  witnesses,  Sivewright  v.  Sivewr'ujht,  8  Pr. 
R.  81. 

Rey.  Stat.  c.  "2.  Such  explanatory  examination  shall  be  proceeded  with  imme- 
50,  s  156,  diately  after  the  examination  in  chief,  and  not  at  any  future  period, 
sub-s.  2.  except  by  leave  of  the  Court  or  a  Judge  ;  and  for  the  purposes  of 
Exam,  of  this  section,  when  the  officer  of  a  body  corporate  has  been  so 
examined  as  aforesaid  on  behalf  of  such  body  corporate,  such  body 
'  corporate  shall  be  deemed  to  be  fully  represented  by  such  officer." 
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ased  to  be  officers  of  a  corporation  may  be    jfole  219- 
mder  tin-   J.'mtli  section  of  the  Common   Law  Procedure  42  Vi,,t. ,-.  \-> 
11  the  same  manner  :is  officers."       [42   Viet,  o.  15,  s.  7.])     The  s.  T. 

•  'nlers  do  not  provide  for  this  case. 

examination  of  an  officer  or  past  officer,  or  member  of  a  cor- 

gland   is  obtained   under  a  Uule   (Ord.  31,  r.  5)  not 

id  sometimes  by  making  him  a  defendant  (see  Man- 

.  PacunjCo.  v.  £/«;/*/,  W.  N.  1882, 127  ;  Brrkr.lfy 

13  Ch.   D.  99). 

•  r  the  practice  in  « 'utario,  under  the  above  sections,  or  Chy. 

Member  of  a  Co.,  not  being  an  officer  or  ex-officer,  cannot 
i lined  unless  a  party,  and  it  is  improper  to  make  an  officer  of 
p:irty  merely  for  the  purpose  of  discovery.  See  Chy.  G.  0. 
'  p.  :}»;o. 

p.  c.  50,  s.  150,  the  sub-editor  or  assistant  editor  of 

-laper  has  been  held  to  be  an  officer  exaininable  for  discovery 

L.'-timi  of  libel  (MaitUtnd  v.  Globe  Printing  Co..  9  Pr.  R.  370)  ; 

the  chief  engineer  (Oaklci/  v.   Toronto  G.  &  B.,  6  Pr.  R.  253)  ; 

•  a  masti-r  of  a   Railway  Co.  in  an  action  for  not  delivering 
-hipped  (J{<iiit*a>/  v.  Midland  Ry.  Co.,  19  C.  L.  J.  352  ;  3  C. 

and  in  an  action  for  price  of  goods  which  a  defendant 

I  to  accept  as  being  worthless  on  their  arrival  (Milncr  v.  Clark 

'/'.  Jt'i/  ( 'o.,  3  C.  L.  T.  215)  ;  but  not  an  engine  driver  or  pay- 

v    (,'.    If.  R'y  Co.,  1  Pr.  R.  358)  ;  or  a  tie  inspector 

G.   T.  ll'ii  Co.,  6  Pr.  R.  307). 

-rder  was  made  to  examine  the   agent  of  a  Bank  where   the 
r  in  ipn-stion  was  alleged  to  have   been  made  by  him  on  the 

if  \<'v/>-«j/idattd  Bank  v.  Neilon,  1  Pr.  R.  251). 
It  would  s.-em  that  several  officers  of  a  corporation  may  be  exam- 
liflen  nt  matters  are  peculiarly  within  the  knowledge  of 
(See    Compagnie    Flnanciere,    <i'C.    v.    Peruvian 
^ol.  Jour.  410). 

vVliore  the  attorneys  of  the  plaintiff  and  defendant  reside 
in  the  same  county,  an  order  for  oral  examination   under  the  pre-  c  6jQ   8^57 
section  in  any  action  pending  in  either  of  the  Superior  Courts 
.  may  be  made  by  the  Judge  of  the  County  Court  of  the  said 
county  but  tins  section  shall  not  apply  to  the  County  of  York."  The 
•  :;-..lers  d.>  not  contain  any  corresponding  provision.     For 
•lioritv  "    the  County  Court  Judge  under  the  Judicature  Act, 

;  for  the  examination  of  a  party  adverse  in  point 

of  interest,   or  01   the  officer  of  a  corporation,  referred  to  in  section  Rev-  stal- 
this  Act,  shall  be  granted  as  of  course  upon  the  production,  c'     '  *' 
Marts  purposing  to  examine,  of  an  affidavit  of  such  party,  orexa^Jie> 
ittorney  or  agent,  stating  that  the  deponent  believes  that  the 
to  examine,   whether  plaintiff  or  defendant,  will 
mat. -rial   benefit  in  the  action  or  other  proceeding  from  such 
;  ition,  that  there  is  good  cause  of  action,  or  of  defence,  upon 
fits,  and.  if  t  M-  application  is  made  on  the  part  of  the  defend- 
;  it  the  examination  is  not  sought  for  the  purpose  of  delay." 
•  •r  was  not  required  by  the  Chancery  practice. 

examination  may  be  had  before  a  Deputy  Clerk  of  the 
;.  «>i-  Sp.-rial  Kxaminer  or  Local  Master  in  Chancery,  without  an  Rev.  Stat. 
but  in  such  case  the  Deputy   Clerk  or  Special  Kxaminer  or  c.  50,  •.  15ft. 

r,  upon  the  affidavit  hereinbefore  required  being  filed  with 

.<  iy  issue  an  appointment  for  the  examination  of  the  party,  and 

he  shall  return  or  keep  (as  the  case  may  require)  the  said  affidavit 
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Rule  219.  W1th  the  depositions  taken  under  the  .said  appointment  ;  and  the 
party  purposing  to  examine  may  serve  the  party  to  be  examined  with 
a  subpoena  and  a  copy  of  the  appointment. 

See    as   to   fees   where  examination  is    before    a   County  Judge. 
Parties  out    Rule  543 

diction3"1  41  Vict-  c-  8  s-  9  (Ont.i,  (see  p.  359)  provides  that  the  Court 
may  order  the  examination  of  parties  residing  out  of  ( mtario  ;  and  in 
such  cases  the  examination  may  be  ordered  to  take  place  at  such  place 
and  in  such  manner  as  may  seem  just  and  convenient.  See  alst 
Morell  v.  Mnrriunn,  6  Pr.  K.  210. 

A  party  out  of  the  jurisdiction  but  in  the  Province  of  Quebec  max 
by  virtue  of  0.  S.  C.  c.  79  s.  4,  be  compelled  by  subpo?na  to  attend 
for  examination  in  Ontario,  at  such  place  as  in  the  opinion  of  the 
Court  is  most  expedient,  and  not  necessarily  that  which  is  nearest  tc 
his  place  of  abode  (Smith  v.  Bah<:<*-k,  9  Pr.  It.  97  ;  K.  <>f  K.  A.  A, 
v.  E<ldy,  9  Pr.  E.  396). 

Where  the  party  is  out  of  the  jurisdiction  elsewhere  than  in  Que- 
bec, a  Special  Examiner  may  by  order  be  appointed  to  take  the'ex- 
amination  (see  41  V.  c.8,  s.  9,  *upra]  or  a  commission  may  be  issued 
(Baw/m-  Franco-Egyptifnnev.  Lurcher.  \V.  N.  1879,  183  ;  41  I..  T. 
468  ;  28  W.  Jl.  133  ;  see  also  Smlin  v.  Hawf,  25  Ch.  D.  21);  but 
there  is  no  authority  to  proceed  without  an  order  and  by  .sub]  <em 
only  (see  Bank  »f  />;.  A'.  A.  v.  Eddy,  9  Pr.  H.  p  399). 

Ordinarily  the  party  can  only  be  required  to  attend  befoie  some 
o m'cer  in  the  county  in  which  he  resides,  but  for  special  reasons  or 
an  application  in  Chambers,  he  may  be  ordered  to  attend  elsewhere 
(see  Campbell  v.  Tucker,  1  Pr.  H.  135  ;  Gallagher  v.  G<iirdner,  1 
Chy  Ch.  480  ;  McDcrmid  v.  J/r />/•///;./,  2  Chy.  Ch.  372). 

Rev.  Stat.          "  160.   The  party  so  examining  as  aforesaid,  shall  cause  a  copy  o 

c.  50,  s.  160.  tiie  or(ler  aud  appointment  (or  of  the  appointment  where  no  order 

Service  of     is  required)  to  be  served  upon  the  person  so   to   be  examined,  ane 

order,  fcc.      UpOn  fa^  attorney, where  he  has  appeared  by  attorney,  at  least  forty 

eight  hours  before  the  hour  appointed  for  the  examination,  and  shal 

pay  to  the  person  so  to  be  examined  the  proper  charges  for  conduc 

money." 

In  computing  the  forty-eight  hours,  Sunday  does  not  count  unde 

Rule  455  (Lovelace  v.  Harrhujton,  20  C.  L.  J.  134;  4  C.  L.  T.  199) 

Service  on  the  solicitor  at  9.30  p.m.  on  Saturday  for  Tuesday  a 

2  p.m.,  was  held  insufficient,  the  service  having  to  be  treated  as  i 

effected  011  Monday  (Senn  v.  Hewitt,  8  Pr.  R.  70). 

In  actions  which  formerly  would  have  been  brought  in  Chancery 
or  at  any  rate  if  now  brought  in  the  Chy.  Div.,  the  former  ( 'hancer 
practice  is  still  in  force  and  forty-eight  hours  notice  only  is  neces 
sary  to  be  given  to  the  solicitor  under  Chy  G.  O.  '267.  The  party  to  1>< 
examined,  may  be  summoned  under  a  subpoena  as  formerly  ami  i 
only  entitled  to  reasonable  notice  according  to  circumstances  i  Wilsot 
v.  Cowan,  19  C.  L.  J.  140  ;  3  C.  L.  T.  '216,  Bolkow  v.  Foxier,  7  Pr 
R.  388  ;  see  Re  N.  Wheat  Exmouth  Mining  Co.,  31  Beav.  628  ;  am 
Lynskey  v.  Can.  Pacific  Ry.  Co.,  4  C.  L.  T.  93)  ;  but  where  a  part} 
who  has  no  solicitor  is  required  to  attend,  he  should  have  forty 
eight  hours  notice  (  Watxon  v.  Ham,  I  Chy.  Ch.  293). 

A  party  taking  out  an  order  to  examine  and  failing  to  appear  01 
an  appointment  thereunder,  loses  the  benefit  of  the  order  and  mus 
obtain  a  new  one  (Ferguson  v.  Elliott,  1  Pr.  R.  7).  When  an  ex 
animation  is  adjourned  sine  die  re-service  of  an  appointment  an< 
payment  of  conduct  money  is  necessary  in  order  to  compel  attend 
ance  (  Whitehead  v.  Harte,  22  June,  1882,  Globe). 
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"  161.    Any  party  or  person  to  be  examined  orally  under  the  pro-    ]j,uie  219. 
this  Act  shall  be  so  examined  before  the  Judge  or  other  Rev.  stat. 
rson  specially  named  in  the  order  for  examination,  or,  where  110  c.  50,  s.  161 
der  is  required,  before  the  Deputy  Clerk  of  the  Crown  or  Special  Officers  bc- 
saminer  or  Local  Master  in  Chancery  ;  and  shall,  if  so  required  by  fare  whom 

oduce  on  the  examination  all  books,  papers  and  documents  ^akwci  &c  ° 

ie  would  be  bound  to  produce  at  the  trial  under  a  *nh/»fena 

•"in  ;  and  the  party  or  person  s«>  examined  orallv  shall   be 

\ainination  and  re-examination  ;  and  such  examin- 

\amiiiation  and  re-examination  shall  be  conducted  as 

as  may  be  in  the  mode  now  in  use  in  Courts  of  Common  Law 

•vial  at   Nisi    I'rius.   or  in  Chancery  at  the  hearing  of  a  cause." 

Where  an  examination  pursuant  to  this  section  takes  place  before 

juity  Clerk  of  the  Crown,  though  not  designated  in  the  order 

iiii  m  his  official  capacity,  th--  fees  for  such  examination  were 

formerly     payable     in     st.unps    and     not    in    money    (D<-nnnirk    v. 

'''/hit   8  1'r.  I!.   1 36 1 :  but,  in  the  case  of  a  Deputy  Clerk  not 

paid  by   salary,   this  is  not  the    case  since  the  Jud.  Act  (see  s.  64, 

ml  10.  *upr<i  p.  112).     See  also  Rule  543. 

••  It;-.'.    Any  party  or  person  refusing  or  neglecting  to  attend  at  the  Rev.  Stat 

time  and  place  appointed  for  his  examination,  or  refusing  to  be  sworn  c-  50>  s-  16 

•  nswer  any  lawful  question  put  to  him  by  the  examiner  or  by  ^^f1^0 

any  party  entitled  so  to  do,  or  his  counsel,  attorney  or  agent,  shall J 

•  •med  guilty  of  a  eo" tempt  of  Court  and  proceedings  may  be 
forthwith  had  by  attachment."  (See  sec.  170  (<t\  :  41  V.  c.  8,  s.  9, 
and  Chy.  Order  144,  /'///'/v/.i 

It  has  been  held  that  proceedings  to  attach  must  be  taken  before 
•urt  and  not  before  a  Judge  in  Chambers  i  .\frri-hant*  Bank  v. 
•-.  8  Pr.  R.  123);  but  this  decision  does  not  seem  in  practice  to 
have  been  adhered  to.     The  motion  is  made  to  a  Judge  in  Chambers 
f   non-compliance   with   a    pnecipe    order,    or   order   in 
Chambers  ;  and  an  application  to  the  Court  is  only  necessary  in  case 
of  breach  of  an  order  or  rule  of  the  Court. 

The  Master  in  Chambers  has  not  the  jurisdiction  in  this  respect 
iv  possessed  by  the  Referee  in  chambers  (Kn-f*-  v.  Wanl,  18 
J.  166  ;  2  C.  L.  T.  260). 

'•  163.   If  the  party  or  person  under  examination  demurs  or  objects  Rev.  Stat. 
.  question  or  questions  put  to  him,  the  question  or  questions  so  c-  50«  8-  103- 
.  nd  the  demurrer  or  objection  of  the  witness   thereto,  shall   be  Demurrer  or 
•  lowii  by  the  examiner  and  transmitted  by  him  to  the  office  of  °,;Lt*,v!!!l    ° 
,'t.  to  be  there  liled  ;  and  the  validity  of  such  demurrer  or 
tion  shall  be  decided   by  the  Cou-t  or  a  Judge  ;  and  the  costs 
u. si  on  i'd  by  such  demurrer  or  objection  shall  be  in  the  dis- 
of  the  Court  or  Judge.'"     (See  Chy.  Ord.  No.  148,  infra}. 

A  party  may  object  to  answer  questions  tending  to  criminate 
/•  v.  <>,r<',,.  s  (  ii  |».  t;4f)  ;  AllltitKi-i,  v.  L<il><>,icl'.>-r<.  3  Q.  B.  D. 

The  objection  must  be  made  on  oath  (  W<-!>h  v.  Ea*t,  ^  Kx.  D. 
:-iit  it  is  sufficient  if  the  person  swear  that  the  answer  to  the 
"ii  'might' tend  to  criminate  him  ^  Lninli  v.  Mmixfcr,  !OO.  I',.  D. 

'!  h;:t  another  person  may  be  exposed  to  an  action  is  not  a 
d  for  refiisinu  to  answer  (Tftley  v.  foixfott.  2;"»  L.  J.  C.  P.  293). 

Where  interrogatories  under  the  English   practice  were   adminis- 
rdian   '"/  liti-m   of  a  lunatic  defendant,  it  was  held 
ed  not  an>wer  them,  as  he  was  not  a  party  and  not  called 
to   make  admissions  against  defendants    interest  (Ingram  v. 
W.  N.   1883.   1-J4 
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Rule  219.  There  is  no  distinction  as  regards  the  right  to  discovery  between 
actions  of  ejectment  and  other  actions  ;  and  a  plaintiff  is  therefore 
entitled  to  discovery  as  to  all  matters  relevant  to  his  own  and  noi 
exclusively  to  the  defendants  case  (Lytll  v.  Kennedy,  8  App.  Ca. 
217  ;  Daniel  v.  Ford,  W.  N.  1883,  27,  52).  This  is  not  a  new  right, 
however,  the  right  to  discovery  is  unaffected  by  the  Judicature  Act, 
(76),  and  Hunnimj  v.  William*™,  10  Q.  JB.  D.,  459,  462. 

Rev.  Stat.          "164.   The  depositions  taken  upon  any  such  oral  examination  as 
c.  50,  s.  164.  aforesaid  shall  be  taken  down  in  writing  by  the  examiner,  not  ordi- 
Depositions  narily  by  question  and  answer,  but  in  the  form  of  a  narrative  ex- 
pressed in  the  first  person  ;  and  when  completed  shall  be  read  over 
to  the  party  examined,   and  shall  be  signed  by  him  in  the  presence 
of  the  parties,  or  of  such  of  them  as  may  think  tit  to  attend. 

"  (2).  In  case  the  party  or  person  examined  refuses  or  is  unable  tc 
sign  the  said  depositions,  then  the  examiner  shall  sign  the  same  ; 
and  the  examiner  may  upon  every  examination  state  any  special 
matter  to  the  Court  if  he  thinks  fit. 

"  (3).  It  shall  be  in  the  discretion  of  the  examiner  to  put  dowr 
any  particular  question  or  answer,  if  there  appears  to  be  any  special 
reason  for  so  doing,  and  any  question  or  questions  objected  to  shall, 
at  the  request  of  either  party,  be  noticed  or  referred  to  by  the  ex- 
aminer in  or  upon  the  depositions  ;  and  he  shall  state  his  opinior 
thereon  to  the  counsel,  attorneys,  agents,  or  parties,  and  if  request 
ed  by  either  party,  he  shall  on  the  face  of  the  depositions  refer  tr 
such  statement."  The  practice  in  Chancery  is  substantially  the 
same. 

Rev.  Stat.  "  165.  Wherever,  by  virtue  of  this  Act,  an  examination  of  am 
c.  50,  s.  165.  party  or  parties,  witness  or  witnesses,  has  been  taken  before  a  Judg< 
Deposition  of  either  of  the  Superior  Courts  or  of  any  ( "ounty  Court,  or  befor< 
in  "vfdenoe  any  on^cer  or  other  person  appointed  to  take  the  same,  the  deposi 
tion  taken  down  by  the  examiner  shall  be  returned  to  and  kept  ii 
the  office  of  the  Court  (Principal  or  Deputy  Clerk's  or  Clerk's  office 
as  the  case  may  be)  in  which  the  proceedings  are  carried  on  ;  am 
office  copies  of  such  depositions  may  be  given  out,  and  the  examin 
ations  and  depositions  certified  under  the  hand  of  the  Judge  or  othe 
officer  or  person  taking  the  same,  or  a  copy  thereof  certified  unde 
the  hand  of"  the  Clerk  or  Deputy  Clerk  of  the  Crown,  or  Clerk  o 
the  County  Court,  as  the  case  may  be,  shall  without  proof  of  th> 
signature,  be  received  and  read  in  evidence,  saving  all  just  excep 
tions. "  The  practice  in  Chancery  is  the  same.  The  deposition 
may  also  be  read  in  the  Master  office  on  a  reference  after  judgmen 
in  the  case  (Court  v.  Holland,  8  Pr.  R.  219). 

Rev.  Stat.          "  166.   Every  Judge,   officer,  or  other  person  taking  examination 
c.  50,  s.  166.  uncier  this  Act,  may,  and  if   need  be  shall,  make  a  special  report  t 
Report  by     the  Court  in  which  such  proceedings  are  pending,  touching  such  ex 
examinin       animation,  and  the  conduct  or  absence  of  any  witness  or  other  per 
'     son  thereon  or  relating  thereto  ;  and  the  Court  shall  institute  sue 
proceedings  and  make  such  order  upon  such  report  as  justice  ma 
require,  and  as  may  be  instituted  and  made  in  any  case  of  contemp 
of  the  Court."     (See  Chy.  Ord.  144,  166  a  and  166  6.) 
See  Merchant*  Ban/,'  v.  Pierson,  in  note  to  sec.  170  a. 

41 V.  c.  8s.S.      The   subsequent   Act,   41   Viet    c.  8,  sees.    8  and   9,    introduce 

further  provisions  here  as  follows  : 

Depositions       «  IQQa.   Notwithstanding  anything  in  this  Act  contained,  whei 
hand  an   examination  in  a  cause  or  proceeding  in  any  <  1ourt  is  taken  b 

the    examiner,    or    any  other  duly  authorized  person,  in  shortham 
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the  examination  may  be  taken  by  question  and  answer  ;  and  in  such   j^fc  219. 
cases  it  shall  not  be  necessary  for  the  depositions  to  be  read  over  to 
or  signed  by    the  person  examined,    unless  the  Judge  so  directs, 
where  the  examination  is  taken  before  a  Judge,  or  in  other  cases, 
unless  any  of  the  parties  so  desires. 

"  1 t.(i  b.  A  copy  of  the  depositions  so  taken  certified  by  the  person 
taking  the  same  as  correct,  shall  for  all  purposes  have  the  same 
effect  as  the  original  depositions  in  ordinary  cases." 

••  1 70  a.  If  any  person  fails  without  sufficient  excuse  to  comply  with  41 V.  c.  8s.9. 
an  order  for  examination,  discovery  or  inspection,  he  shall,  if  a 
plaintiff,  be  liable  to  have  his  action  dismissed  for  want  of  prosecu- 
tion, and  if  a  defendant,  to  have  his  defence  struck  out,  and  to  be 
placed  in  the  same  position  as  if  he  had  not  defended,  and  the  Court 
or  a  Judge  may  make  an  order  accordingly.'' 

This  provision  does  not  apply  in  case  of  disobedience  to  a  notice 
to  produce  given  under  R.  S.  O.  c.  50,  s.  161  (Merchant's  Bank  v. 
Pitrsnn,  8  Pr.  R.  123).  In  such  case  the  procedure  is  by  attachment 
under  s.  166,  fib.) 

"  170  b.  The  preceding  sections  as  to  preliminary  examinations  of  Parties  out 
parties,  and  discovery  and  inspection  of  documents,  shall  so  far  as  °?  ^e  Juris- 
practicable  apply  to  parties  residing  out  of  Ontario,  and  in  such 
cases  the  Court  may  order  the  examination  of  the  parties  to  be 
taken  at  such  place,  and  in  such  manner  as  may  seem  just  and  con- 
venient, and  service  of  the  order  for  examination,  discovery  or  in- 
spection, and  of  all  other  papers  necessary  to  obtain  the  benefit  of 
the  provisions  of  the  said  section  shall  be  sufficient  if  made  on  the 
attorney  or  solicitor  of  the  party  in  the  suit,  in  the  same  manner  as 
other  papers  in  the  suit  are  served  on  the  attorney  or  solicitor  therein, 
unless  the  Court  or  Judge  make  other  order  to  the  contrary  ;  and  if 
there  is  no  such  attorney  or  solicitor,  or  he  cannot  for  any  reason  be 
served,  the  Court  or  Judge  may  order  the  service  in  any  manner,  to 
be  mentioned  in  the  order  on  that  behalf." 

An  order  under  this  section  will  not  be  made  ex  parte  (DewaU  v. 
Hwjhitt,  1  Pr.  R.  323). 

The  ( 'hancery  Orders  are  the  following  : 

' '  1 38.  Any  party  to  a  suit  may  be  examined  by  the  party  adverse  Ch.  Ord.  138 
in  point  of  interest  [without  any  special  order  for  that  purpose]  :  and 
may  be  compelled  to  attend  and  testily  in  the  same  manner,  upon 
;ne  terms,  and  subject  to  the  same  rules  of  examination,  as  any 
witness,  except  as  hereinafter  provided."  An  order  is  necessary 
under  the  Statute. 

See  notes  to  R.  S.  O.  c.  50,  s.  156,  supra. 

"  13'.».    A  person  for  whose  immediate  benefit  a  suit  is  prosecuted  ch.  Qrd.  13 

•nded,  is  to  be  regarded  as  a  party  for  the  purpose  of  Order 
138. "  This  was  not  provided  for  by  the  Statute,  but  is  applied  to 
both  procedures  by  Rule  224,  infra. 

"  140.   A  plaintiff  may  be  so  examined  at  any  time  after  answer,  Ch.  Ord.  140 
ami  before  and  at  the  hearing  of  the  cause  ;  and  a  defendant  may  be 
examined  at  any  time  after  answer,  or  after  the  time  for  answering 
has  expired."     By  the  Statute  the    examination    was   to    be    after 
issue  joined. 

Dads  v.   Wukson,  9  Pr.  R.  219  and  notes  to  R.  S.  0.  c.  50,  s. 
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Ride  219-        '   141-   A  party  so  examined  may  be  further  examined,  on  his  own 

Ch.  Ord  141  behalf,  in  relation  to  any  matter  respecting  which  he  has  been 
examined  in  chief."  So  also  by  s.  156  of  the  Statute. 

Chy.  Ord.  63  ' '  63.  Where  a  bill  is  filed  against  a  corporation  aggregate,  no  officer 
of  the  corporation  is  to  be  made  a  defendant  for  discovery  only  ;  but 
any  officer  who  might  1-y  the  former  practice  have  been  made  a  de- 
fendant for  the  purpose  of  discovery,  may  be  examined  by  the 
plaintiff  in  the  same  way  as  a  party  after  the  answer  of  the  corpo- 
ration is  filed,  or  after  the  time  for  filing  the  same  has  expiied." 
See  notes  to  H.  S.  <).  c.  50,  s.  156,  supra. 

Where  officers  are  personally  charged  with  complicity  in  wrongful 
acts,  and  damages  are  claimed  from  them,  they  may  be  properly 
made  defendants.  This  Order  does  not  in  such  case  apply  (CUne  v. 
Mountain  View  Cheese  Factory,  20  Gr.  227  ;  Cuthbert  v.  Commercial 
Travellers'  Ass.,  24  Gr.  531). 

Chy.  Ord.  »;4      "64.   Where  a  bill  is  filed  by  a  corporation  aggregate,  the  defen- 
dant may  after  tiling  his  answer,  examine  for  discovery  such  officer 
of  the  corporation  as  would  under  the  former  practice  have  been 
made  a  party  defendant  to  a  cross  bill  filed  for  discovery." 
See  notes  to  R.  S.  O.  c.  50,  s.  156,  supra. 

Ch.  Ord.  14'J  "  142.  Where  one  of  several  plaintiffs  or  defendants,  who  are 
joint  contractors,  or  united  in  interest,  has  been  examined,  any 
other  plaintiff  or  defendant,  united  in  interest,  may  also  be  ex- 
amined on  his  own  behalf,  or  on  behalf  of  those  united  with  him  in 
interest,  to  the  same  extent  as  the  party  actually  examined."  So 
also  by  s.  156  of  the  Statute. 

Ch.  Ord,  143  "143.  Such  explanatory  examination  must  be  proceeded  with 
immediately  after  the  examination  in  chief,  and  not  at  any  future 
period,  except  by  leave  of  the  Court."  So  also  by  s.  156,  sub-sec. 
2  of  the  Statute. 

Ch.  Ord.  144  "  144.  A  person  refusing  or  neglecting  to  attend  at  the  time  and 
place  appointed  for  his  examination,  or  refusing  or  neglecting  to 
obey  an  order  for  production  of  documents,  may  be  punished  as  for 
a  contempt  [and  the  party  who  desires  the  examination,  or  pro- 
duction, in  addition  to  any  other  remedy  to  which  he  may  be  en- 
titled, may  apply  to  the  Court,  upon  motion,  either  to  have  the  bill 
taken  pro  confesso,  or  to  have  it  dismissed  according  to  circum- 
stances]." The  first  part  of  this  Order  is  to  be  found  in  substance 
in  sec.  162  of  the  Statute.  The  amending  Act  41  V.  c.  8,  s.  9,  con- 
tains provisions  corresponding  with  the  passage  in  brackets. 
See  notes  to  Rule  236. 

Ch.  Ord.  145  "  145.  The  Court  upon  such  application,  may,  if  it  thinks  fit, 
order  either  that  the  bill  be  taken  pro  crnifesao,  or  that  it  be  dis- 
missed, as  the  case  may  be  ;  or  make  such  order  as  seems  just." 

Ch.  Ord.  146  "  146.  Where  the  examining  party  uses  any  portion  of  the  ex- 
amination so  taken,  it  shall  be  competent  for  the  party  against 
whom  it  is  used  to  put  in  the  entire  evidence  so  taken,  as  well  that 
given  in  chief  as  that  in  explanation."  This  accords  with  the 
practice  under  the  Statute.  (8et  sec.  161,  xujwa). 
But  see  now  Rule  239,  and  note  to  that  Rule. 

t'h,  Ord.  147  "147.  A  party  to  the  record  who  admits,  upon  his  examination, 
that  he  has  in  his  custody  or  power  any  deed,  paper,  writing,  or 
documents  relating  to  the  matters  in  question  in  the  cause,  is  to 
produce  the  same  for  inspection  of  the  pvrty  examining  him,  upon 
the  order  of  the  Court,  ov  of  the  Master,  or  Examiner,  before  whom 
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ined.  and  for  that  purpose  a  reasonable  time  is  to  be  al-       Rules 
i.     But  no  party  shall  be  obliged  to  produce  any   deed,  paper,     219-221. 
writing,  or  document  which  would  have  been  protected  under  the 
former  practice. "     fSee  sec.  101,  supra). 

••  14s.    Kither  party  may  appeal  from  the  order  of  the  Master,  or  Ch.  Ord.  148 
Examiner  ;  and  thereupon  such    Master,   or    Kxaminer,  is  to  certify 
under  his  hand  the  question  raised  and  the  order  made  thereon  ; 
and  the  costs  of  appeal  are   to  be   in  the  discretion  of  the  Court." 
63,  supra). 

1.  In   case  of  an  examination   before  the   trial,  or^*1® 
otherwise   than   at  the  trial,  of  an   action,  if  the  ex- have 

.     .  ,  i  i  ,  •          ,     *  examination 

amining  party  desires  to  have  such  examination  taken  taken  in 
in  shorthand,  he  shall  be  entitled  to   have  the  exami- shortlli""1- 
nation    taken    before    any  examiner  residing   at  the 
place  of  examination  competent  to  take  the  evidence 
in  shorthand,  except  where  the  Court  or  a  Judge  sees 
fit  to  order  otherwise. 

This  Rule  is  new. 

(See  41  Viet.  c.  8,  s.  8,  Unt.,  l»U>  ",  tupra,  p.  &>8). 

22O 

2.  The  costs  of  every  examination  of  parties  or  of  costs  .of  pre- 
officers  of  corporations  before  the  trial,  or  otherwise  JJSJJJSn!*" 
than  at  the  trial  of  an  action,   as   authorized  by  the 
present  practice  of  the  respective  Courts  whose  juris- 
diction is  vested  in  the  High  Court,  shall  be  costs  in 

the  cause,  but  the  Court  or  Judge  in  adjusting  the 
costs  of  the  action  shall  at  the  instance  of  any  party 
inquire,  or  cause  inquiry  to  be  made,  into  the  pro- 
priety of  having  made  such  examinations  ;  and  if  it  is 
the  opinion  of  the  Court  or  Judge,  or  the  taxing  master, 
as  the  case  may  be,  that  such  examination  has  been 
had  unreasonably,  vexatiously,  or  at  unnecessary 
length,  the  costs  occasioned  by  the  examination  shall 
be  borne  in  whole  or  in  part  by  the  party  in  fault. 
The  taxing  master  may  make  such  inquiry  without 
any  direction.  (Comp.  R.  Sup.  C.,  Order  31,  R.  2; 
R.  S.  0,  c.  50  ;  ss.  156-167  ;  Order  50,  R.  7  infra?). 

The  first  part  of  this  Hule  making  the  costs,  costs  in  the  cause  i> 
new  and  supersedes   II.   S.  < ).  c.  ~>0,  s.  107.      The  remainder  of  the 
-  the  same  in  principle  as  the  English  Rule  on  the  same  sub- 
ject, varying  chiefly  by.  referring  to  the  examination,  instead  of  re- 
_:  to   interro_Mturies,    which    are    the   method   of   examination 
under  the  Knglish  practice. 

221 

3.  It  shall  be  lawful  for  the  Court  or  Judge  at  anyjjjjjjg^ 
time  during  the  pendency  of  any  action  or  proceeding,  of  docu 
to  order  the  production  by  any  party  thereto,  upon  ra' 
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Eules  oath,  of  such  of  the  documents  in  his  possession  or 
221,  222,  power  relating  to  any  matter  in  question  in  such  action 
or  proceeding,  as  the  Court  or  Judge  shall  think  right ; 
and  the  Court  may  deal  with  such  documents,  when 
produced,  in  such  manner  as  shall  appear  iust.  (R. 
Sup.  C.  1875,  Order  31,  R.  11  ;  See  R.  S.  O*  c.  50,  ss. 
169-175.) 

The  same  as  the  English  Rule.  It  enables  the  Court  or  Judge  to 
order  production  at  any  time  during  pendency  of  the  action  or  pro- 
ceeding. The  next  Rule  222  enables  either  party  ' '  after  the  close 
of  the  pleadings,  or,  when  the  application  is  on  behalf  of  a  plaintiff, 
after  the  time  for  delivering  the  defence  has  expired,"  to  obtain  an 
order  of  course  for  this  purpose  upon  prcecipe. 

In  England,  where  there  is  no  such  rule  restricting  the  time  for 
the  order  to  produce,  and  the  order  is  on  special  application,  the 
current  of  decision  is  in  favour  of  not  allowing  a  plaintiff  discovery 
before  statement  of  claim,  nor  in  general  before  defence,  nor  a 
defendant  before  defence  delivered  (see  Cashin  v.  Craddock,  2  Ch. 
D.  140:  Hancock  v.  Guerin,  4  Ex.  D.  3  ;  Webster  v.  Whewall,  15  Ch. 
D.  120). 

Under  the  present  Rule  production  by  defendant  was  ordered, 
before  defence,  where  the  plaintiff  had  been  awarded  an  injunction 
restraining  the  sale  of  chattels  and  had  been  put  on  terms  to  go 
down  to  trial,  at  such  a  time  that  it  was  probable  that  the  case  would 
be  tried  before  production  could  be  obtained  in  the  ordinary  way 
(Coots  v.  Coots,  3  C.  L.  T.  314).  So  under  a  similar  Irish  Rule  where 
it  was  required  by  defendants  to  ascertain  what  damage  the  plaintiff 
had  sustained,  with  a  vi,ew  to  payment  of  money  into  Court  (McGaw 
v.  McDiarmid,  10  L.  R.  Ir.  376).  See  also  Jourdain  v.  Palmer,  L. 
R.  1  Ex,  102  ;  He  Sutdiffe,  50  L.  J.  Chy.  574  ;  29  W.  R.  732  ;  17  < .'. 
L.  J.  367. 

Interpleader  In  interpleader  proceedings  and  the  like,  where  there  are  no  plead- 
ings, the  provisions  of  Rule  222  do  not  in  terms  apply,  and  if  so,  it  is 
presumed  that,  where  it  is  necessary  to  obtain  production  of  documents 
in  such  a  proceeding,  the  present  Rule  will  apply  (see  Philipps  v. 
Philippe  27  W.  R,  939  ;  40  L.  T.  815  ;  and  White  v.  Wall*,  31  L.  J. 
C.  P.  381).  See  also  notes  to  R.  S.  O.  c.  50,  s.  15(5  tupra  p.  351. 

222 

Discovery  4-  Any  party  may,  after  the  close  of  the  pleadings, 
'  (or  w^en  tne  application  is  on  behalf  of  a  plaintiff  after 
.  the  time  for  delivering  the  defence  of  any  party  to 
the  action  has  expired),  obtain  an  order  of  course  upon 
praecipe,  directing  the  adverse  party  within  ten  days 
after  the  service  thereof,  to  make  discovery  on  oath 
of  the  documents  which  are  or  have  been  in  his  pos- 
session or  power,  relating  to  any  matters  in  question 
in  the  action  ;  and  to  produce  and  deposit  the  same 
with  the  proper  officer  for  the  usual  purposes,  and  such 
party  shall  make  discovery  and  produce  and  deposit 
the  documents  accordingly,  without  further  notice. 
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(Comp.  R.  Sup.  C,   1875,  Order  31,  R.  12  ;  R.  S.  ().,  Rule  222. 
c.  50,  s.  169  ;  G.  O.  HIV.,  No.  134.) 

Owing  to  doubts  as  to  the  construction  of  this  Rule  (referred  to  in 
Hall,  9  1'r.  R.  106),  the  following  Rule  (513)  was  made  ex- 
planatory of  Rule  222. 

[Discovery  may  be  obtained  by  either  party  under     222  a 
Rule  222  after  the  defence  is  delivered,  and  by  the 
plaintiff  aftor  the  time  for  delivering  the  defence  has 
expired.     (Rule  513.)  ] 

notes  to  Rules  221  and  225. 

Rule  222  varies  from  the  English  <  'rder,  and  from  the  practice  «  Adverse 
under  the  Common    Law  Procedure  Act,  but  agrees  substantially  party "  to 
with  the  Order  in  Chancery  referred  to.     The  English  Rule  is  not  produce, 
limited  as  this  Rule  is,  with  respect  to  the  time  of  obtaining  the 
order  ;  and  the  English  decisions  thereon,  such  as  Union  Bank  of 
•i  \.  Munh>i,  13  Ch.  D.  239,  &c.,  wrill  therefore  not  apply  here. 
•es  the  Knglish  Rule  permit  the  order  to  be  obtained  on  proecipr, 
but  requires   an  application,    though   not  necessarily  an  affidavit, 
which,  however,  the  Judge  may  require,  if  he  sees  fit   (Johnson  v. 
Smith,  30  L.  T.  741). 

The  English  Order  31,  R.  1  (not  adopted  by  the  Ontario  Act)  pro- 
vides for  the  examination  of  the  ''opposite  party  or  parties"  ;  and 
it  has  been  held,  that  a  person  whom  the  defendant,  by  his  counter- 
claim, had  made  a  defendant,  was  not  "an  opposite  party"  as  be- 
tween him  and  the  plaintiff,  so  as  to  entitle  him  to  examine  the 
plaintiff  under  that  Rule  (Mollotj  v.  Kllby,  15  Ch.  D.  162).  The 
Ontario  Rule  222  entitles  any  party  to  production  from  "  the  adverse 
party  ;"  and  R.  8.  O.  c.  50,  s.  156,  enabled  a  party  to  examine  for 
-  ry  "  any  party  adverse  in  point  of  interest,"  and  it  is  pro- 
bable that  production  may  be  obtained  under  this  Rule  from  any 
party  who  mi^ht  so  l>e  examined.  (See  notes  to  R.  S.  O.  c.  50,  s. 
[56,  supra,  p.  354  ;  and  Hamilton  v.  Nott,  L.  R.  16  Kq.  112  ;  Kennedy 
v.  W.tk-ffi.'hl,  39  L.  J.  Chy  827  ;  22  L.  T.  645  ;  18  \V.  R.  884  ;  and 
!iri<lliiiin  \.  Kronxon,  30.  L.  T.  311,  where  a  defendant  obtained 
production  from  a  co-defendant  adverse  in  interest. )  On  a  special 
application,  production  may  be  obtained  under  Rule  221  from  "any 
party  "  and  at  any  stage  e.  ;/.  before  defence  (AleUnr  v.  Thv/tthson, 
49  L.  T.  222). 

In  a  petition  of  right  the  Crown  is  entitled  to  discovery  of  docu- 
roiu  the  suppliant  (Tondlne  v.   T/n-  <Jv<-<-n,  4  Ex.  I).  252). 

( 'iider  an  order  obtained  by  one  defendant  other  defendants  cannot 
'•"nipel  production  (<SV/////o///-  v.  l.omjworth,    3  Chy.  Ch.   112). 

Rule  223  provides  that  a  third  party,  who  has  been  served  by  the  Third 
defendant,     under   Order    12,    Rule    20   (Rule    108,   nu/iffi),   and  has  parties, 
appeared,  shall  for  all  purposes  of  and  incident  to  the  production  of 
•  lociuucnts,  and  examination,  be,  as  between  him  and  such  defendant, 
in  the  same  situation  as  a  defendant.      It   will  probably,   therefore, 
!>••    held    that    a  third  party  so  served  and  appearing  is  not  on  that 
ground   entitled    to   an  order  Tor  production  as  against  the  plaintiff 
under  this    Rule.      But   if  directions  are  obtained  under   Rule   111, 
allowing  him  to  defend,  he  is  in  the  same  situation,  with  respect  to 
the  plaintiff,  as  any  other  defendant  (7ft. ;  M<"Aili*/< •/•  v.   'I'l 
•>f  Kochetter,  5C.  K  I).  194). 


364 


ONTARIO  JUDICATURE  ACT,  1881. 


Kule  222. 
By  whom 
affidavit  to 
be  made. 

Infant  and 

Lunatic 

plaintiffs. 


Affidavit. 


Affidavit 
where  no 
•documents 
produced. 


Production 
before  Ref- 
erees. 


Under  an  order  for  production  by  the  plaintiff,  the  plaintiff  on  the 
record  is  the  person  to  make  the  affidavit,  and  an  affidavit  from  some 
beneficial  plaintiff  is  not  a  compliance  with  the  order  (  Wilson  v. 
Ruffdlovich,  1  Q.  B.  D.  553). 

Where  a  plaintiff  of  unsound  mind  sues  by  a  next  friend,  the 
defendant  is  entitled  to  an  affidavit  of  documents  made  by  the  next 
friend,  or  by  some  one  acquainted  with  the  facts  (tfigginson  v  Hall, 
10  Oh.  D.  235  ;  Tramss  v.  Bdl  8  Pr.  R.  550).  A 'motion  by  the 
defendant  was  granted,  that  the  next  friend  of  an  infant  plaintiff 
might  be  ordered  to  make  an  affidavit  i  •-  'oierence  to  documents  in 
his  possession  (Crown  \.  Rank  of  Ireland,  5  Ir.  R.,  Eq.  578  ;  Cb. 
App.)  But  see  Ingram  v.  Littlr,  11  Q.  B.  D.  251  ;  and  He  Cortellis, 
Lawton  v.  Elwes,  48  L.  T.  425,  W.  X.  1883,  60  ;  52  L.  J.  Chy.  399 
decided  under  the  English  Rules  (Ord.  31,  r.  12)  not  adopted  here 
but  which  provides  that  any  '  party  '  may  apply  to  a  Judge  for  an 
order  directing  any  other  '  party'  to  the  action  to  make  discovery  on 
oath  of  the  documents  which  are  or  have  been  in  his  possession,  etc. , 
relating  to  any  matter  in  question  in  the  action. 

Where  it  is  sought  to  remove  a  next  friend  of  an  infant  he  cannot 
be  compelled  to  give  discovery  under  this  Rule  for  this  purpose  (Re 
Corselli*,  Lawton  v.  Klioes,  31  W.  R.  414). 

The  next  friend  of  a  married  woman  is  not  bound  to  make  the 
affidavit  (Brown  v.  Capron,  6  Pr  R.  203  ;  Dan  Pr.  1682). 

In  other  cases,  where  a  plaintiff  cannot  make  an  affidavit,  some 
proper  person  must  do  so  for  the  plaintiff,  and  proceedings  will  be 
stayed  meanwhile  (Republic  of  Liberia  v.  Roi/c,  1  App.  Ca.  139  ;  see 
Prioleau  v.  U.  S.  America,  L.  R.  2  Eq.  (559  ;  U.  8.  America  v. 
Wanner,  L.  R.  2  Chy.  582  ;  Princess  of  Walcx  v.  Earl  of  Liverpool, 

1  Sw.  114;  see  also  notes  to  Rules  221,  225).     But  it  has  been  held 
that  proceedings  could  not  be  stayed  by  a  defendant  in  an  action  on 
a  marine  policy  until  the  plaintiff  had  obtained  an  affidavit  of  docu- 
ments from  his  assignor,  who  was  not  a  party  to  the  suit,  nor  under 
the  plaintiff's  control,  nor  within  the  jurisdiction  (Fraser  v.  Burrows, 

2  Q.  B.  D.  624). 

Rule  228  infra,  refers  to  the  form  of  the  affidavit  to  be  made  in 
pursuance  of  the  order  to  produce.  See  notes  to  that  Rule  as  to 
what  documents  a  party  is  hound  to  produce. 

An  affidavit  must  be  made,  though  the  party  has  no  documents 
to  produce  It  should  not  be  made  before  the  order  to  produce  is 
issued  (Kennedy  v.  Royal  Ins.  Co.,  3  Chy.  Ch.  489  ;  see  Dobson  v. 
Dobson,  1  Pr.  R.  258,)  and  it  should  not  in  ?uch  case  refer  to 
schedules  containing  no  documents  (see  Roger*  v.  Cronkxhank,  4  ( '. 
L.  J.  45). 

\Vhere  a  claim  has  been  ordered  to  be  tried  before  a  Referee,  under 
the  Act,  the  Court  or  Judge  has  still  jurisdiction  over  discovery  (Re 
Leigh,  liowr.life  v.  Leigh,  4  Ch.  D.  6(51  ;  Dauvittiers  \.  Myerx,  17  Ch. 
D.  346).  Q  uce  re  whether  tli3  Referee  has  any  such  power.  See  note 
to  Rule  245. 

Where  an  action  and  all  matters  in  difference  had  been  referred 
by  consent  and  the  plaintiff  afterwards  applied  for  production,  it 
was  held  under  Eng.  Ord.  31,  R.  12,  that  the  Court  had  no  jurisdic- 
tion to  make  the  order  there  being  no  longer  before  it  any  matter 
"  in  question  in  the  action"  within  the  meaning  of  the  Rule  (Penrice 
v.  William*,  23  Ch.  D.  353). 

In  an  action  on  a  marine  policy  an  order  that  the  plaintiffs  and 
all  other  persons  interested,  produce  the  ship's  papers  in  accordance 
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with  the  practice  in  that  behalf  before  the  Judicature  Act  was  held,        y^n 
not  superseded  by  it  and  therefore  proper  (China  Tranx- Pacific  *S'   S     999   990 

nercia!  Union,  8  Q.  B.  D.  142,. 

The  right  to  discovery  of  documents  is  not  enlarged  by  the  Judi- 
and   where  as  a  bill  of  discovery  would  not  formerly 
lie.  discovery  of  documents    cannot  now  be  had,  e.g.  in  an  action  to 
:•  statutorj"  penalties  (Hunnings  v.    Williamson,  10  Q.    B.  D 

Documents  produced,  may  be  ordered  to  be  deposited  ordinarily  Deposit  of 
in  the  olh'ce  in  which  the  proceedings  are  being  taken  (and  the  documents. 
form  of  order  issued  in  the  Chancery  Division  so  directs),  but  not  in 
the  case  of  books  in  daily  use  (Macdonnell  v.  McKay,  '2  Chy.  Ch. 
141 ),  though  inspection  of  these  must  be  allowed  at  reasonable  times 
(Hamdyn  \.  Wki/ie.  6  Pr.  R.  143).  In  practice  it  is  not  the  custom 
even  in  the  Chy.  Div.  to  deposit  the  documents  unless  specially 
required  by  the  opposite  party,  and  upon  an  undertaking  being 
given  to  allow  inspection  when  required  of  books  in  constant  use, 
the  deposit  of  them  may  be  dispensed  with  (Re  Ross  5  Ont.  App. 
82).  Where  necessary  any  convenient  place  for  inspection  may  be 
named  by  special  order  (see  Hamelyn  v.  White,  supra  ;  Gobbet  v. 
-•/•>•//,  3  Sw.  2i>7  (n),  in  the  case  of  books  in  daily  use  ;  Prestney 
v.  Colchester,  24  Ch.  D.  376,  old  records  and  books  ;  Wagner  v. 
Mason,  6  Pr.  K.  188.  documents  in  which  other  persons  were  inter- 
ested). 

As  to  restoring  to  parties  documents  left  for  inspection  in  the 
office  of  a  Master,  see  Darling  v.  Darling,  19  C.  L.  J.  329. 

Probably  orders  to  produce  under  this  Rule,  as  under  Chy.  G.  0. 
134  are  for  the  purposes  of  the  trial  only,  and  will  not  be  enforced 
for  the  purposes  of  a  reference.  In  the  latter  case  the  Master  to 
whom  the  reference  is  may  be  applied  to  for  a  direction  for  produc- 
tion (Hilderbroom  v.  McDonald,  8  Pr.  R.  389). 

As  to  discovery  in  interpleader  proceedings,  see  notes  to  Rules  221 
and  R.  S.  O.  c.  50,  s.  156,  supra  pp.  354,  362, 

223 

5.  A    third    party    who    has    been    served    by    a1*0^"110' 

i    r        i  1         /-v     i  T-»     i  11  i  a  third  party 

defendant  under  Order  12,  Rule  20,  and  has  entered  served  by  a 
an  appearance,  shall,  for  all  purposes  of,  and  incident defendant" 
to  the  production  of  documents,  and  to  examination, 
be  as  between  him  and  such  defendant  in  the  same 
situation  as  a  defendant,  and  the  defendant  serving 
him  shall,  for  the  same  purposes,  be  in  the  same  situ- 
ation as  a  plaintiff;  the  time  for  taking  out  an  order 
for  production  or  for  examination  shall  be  after  the 
party  so  served  has  delivered  a  reply,  or  where  the  ap- 
plication is  on  behalf  of  the  defendant  so  serving  such 
third  party,  the  time  shall  be  after  the  time  for  deliver- 
ing the  reply  has  expired. 

The  object  of  this  Rule  is  to  place  a  third  party  who  has  been 
served  by  a  defendant,  in  the  same  situation  as  a  defendant,  for  the 
purpose  of  the  222nd  Rule.  There  is  no  corresponding  Rule  in 
England.  As  to  the  position  of  the  plaintiff  in  regard  to  third 
parties  see  McAllister  v.  Bishop  of  Rochester,  5  C.  P.  D.  194,  and 
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Rules       note  fco  Rule  222-     See  also  Bradley  v.  Clarke,  9  Pr.  R.  410,  where 
224,  225.    though  there  was   no  direct  issue  between  the  plaintiff  and  a  third 
party,  yet  as  the  latter  had  all  the  rights  of  a  defendant,  and  virtu- 
ally took  his  place,  the  plaintiff  was  allowed  to  examine  him  under 
Rule  224. 
224 

who8s°en belie  ^'  ^  person  for  whose  immediate  benefit  a  suit  is 
fit  suit  is  prosecuted  or  defended  is  to  be  regarded  as  a  party 
for  the  purpose  of  examination  or  production  of 
pur"  documents. 

Same  as  G.  0.  Chy.  No.  139  ;  it  is  not  among  the  English  Rules. 

A  person  to  be  so  examined,  etc.,  must  be  directly  interested, 
(Menzies  v.  Toronto  &  Ottawa,  Globe  1st.  Oct.  1881).  An  order  was 
made  where  it  appeared  on  affidavit  that  the  plaintiff  was  agent  for 
his  wife  as  to  part  of  the  subject  matter  of  the  suit  (Bowman  v. 
Sutherland,  Globe  10  Sept.,  1881). 

In  Johnston  v.  Mclntosh,  3  C.  L.  T.  313,  J.  L.  was  trustee  for  the 
E.  estate  for  twenty  years  when  the  plaintiff  was  appointed  in  his 
place.  The  action  involved  the  consideration  of  matters  during  the 
trusteeship  of  J.  L. ,  and  as  to  which  the  plaintiff  was  ignorant,  and 
the  E.  estate  was  indebted  to  J.  L.,  so  that  if  the  plaintiffs  suc- 
ceeded J.  L.  would  be  benefited.  An  order  was  made  under  this 
Rule  for  examination  of  J.  L. 

See  also  Bradley  v.  Clarke,  in  note  to  Rule  223. 

An  order  under  this  Rule  for  the  examination  of  the  plaintiff 's 
daughter,  in  an  action  of  seduction  was  refused,  but  under  special 
circumstances  was  granted  under  Rule  285  (Turner  v.  Kyle,  18  C. 
L.  J.  402  ;  2  C.  L.  T.  598).  See  notes  to  that  Rule. 

225 

Affidavit  on       7.  Where  the  party  required  to  produce  documents 

production     .  .  .  /V-  i        •,      i      IT    i  i 

byacorpora-  is  a  corporation  aggregate,  the  affidavit  shall  be  made 
by  one  of  the  officers  of  the  corporation. 

This  Rule  is  not  among  the  English  Rules,  but  is  in  conformity 
with  what  was  the  practice  in  Chancery  (see  2  Dan.  Prac.,  5th  ed., 
p.  1677,  and  cases  there  cited). 

A  form  of  the  affidavit  by  the  officer  is  given  in  Schedule  A,  No. 
35.  This  affidavit  must  be  made  by  the  proper  officer  of  the  Co.  in 
compliance  with  an  order  in  the  usual  form.  That  specially  applicable 
to  a  Co.  under  the  former  Chancery  practice  (see  Lindsay  Petroleum 
&c.  v.  Pardee,  6  Pr.  R.  140)  is  not  necessary  (Harrison  v.  G.  T. 
R'y.  Co.  2  C.  L.  T.  104).  See  also  Cooke  v.  Oceanic  Steamship  Co. 
W.  N.  1875,  220. 

Where  a  bill  was  filed  by  a  Republican  government,  the  defend- 
ant, having  put  in  a  sufficient  answer,  was  held  entitled  to  the  usual 
affidavit  of  documents  to  be  made  by  one  or  more  of  the  Ministers  or 
officers  of  the  Government  (Republic  of  Liberia  v.  Imperial  Bank,  L. 
R.,  16  Eq,  179). 

The  chief  engineer  of  a  R'y.  Co.  was  held  to  be  an  officer  within 
similar  words  in  R.  S.  0.  c.  50,  s.  156  (Oakley  v.  Toronto,  Grey  Je 
Bruce  R'y.  Co.,  6  Pr.  R.  253),  but  not  the  tie  inspector  of  a  Railway 
(Dalziel  v.  G.  T.  R'y.  Co..,  6  Pr,  R.  307).  (See  notes  to  R.  S.  0. 
>c.  5Q,  s.  156  supra  p.  355). 
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It  w;ts  held  unreasonable  to  require  a  defendant  Co.  to  answer  in-       Rules 
terrogatories  through  a  former  director  who  was  interested  in  the     226-228- 
plaintiffs  Co. ,  the  Court  intimating  at  the  same  time,  that  such  per- 
son might  be  made  a  defendant  and  discovery  thus  obtained  ( Man- 
••"Valde  Tt  avers  Paving  Co.  v.  Mayg,  \V.  N    1882,  127). 

226 

8.  The  deponent  shall  be  subject  to  cross-exami-  cross- 
nation,  and  his  affidavit  shall  have  the  same  effect  d 
(as  nearly  as  may  be)  as  the  affidavit  of  the  party, 
unless  where  the  Court  or  Judge  sees  reason  for  hold- 
ing otherwise. 

Xot  among  the  English  Rules. 

227 

o.  Persons  who  have  ceased  to  be  officers  of  a  cor-  ^xamj.nfa- 

....  tion  of  for- 

poration  may   be  examined   in  the  same  manner  as  mer  officers 
existing  officers.  ST1""'" 

Ne\v. 

It  would  seem  that  a  person  who  has  ceased  to  be  an  officer  can- 
not under  this  Rule  and  42  V.  c.  15,  s.  7,  (see  p.  355)  be  examined  for 
discovery  unless  the  matters  in  respect  of  which  he  is  sought  to  be 
examined  occurred  while  he  was  an  officer  (Maitland  v.  Globe,  &c., 
9  Pr.  R.  370). 

228 

10.  The  affidavit  to  be  made  by  a  party  against 
whom  an  order  for  production  has  been  made,  shall 
specify  which,  if  any,  of  the  documents  therein  men- 
tioned, he  objects  to  produce,  and  said  affidavit  may 
be  in  the  Form  No.  34  in  Appendix  (E)  hereto,  with 
such  variations  as  circumstances  may  require.  (Comp. 
R.  Sup.  C.  1875,  Order  31,  R.  13  ;  G.  O.  Chy.  Nos. 
135,  137,  and  Sch.  "G"  thereto.) 

responds  with  the  English  Rule.  The  form  referred  to  in  the 
above  Rule  is  nearly  the  same  as  has  been  in  use  in  the  Court  of 
Chancery. 

See  notes  to  Rule  222 

The   form   given   in   the    Schedule    should   be   followed.     "The  What  must 
statutory  form  is  the  right  form  and  is  intended  to  be  the  common  ^  Pro(lur('(l 
form.     The  affidavit  of  documents  is  intended  now  to  be  exhaustive, 
and  the  form  given  in  the  Act  is  so"  (per  Lindley,  J.,  W.  N.  1876, 
in  actions  begun  before  the  Act,  as  well  as  subsequent  actions, 
the  affidavit  should  be  in  the  form  given  (Anon.  W.  N.    1875,  240). 

Courts  of  Equity  have  always  compelled  the  production  of  docu- 
ments.    The  Common 'Law  Courts  did  so  to  a  very  limited  extent, 
but  the  practice    was  extended  by  Statute  (R.  S.  O.  c.  50,  ss'.   169, 
H  Viet.  c.  8,  s.  9).     And  now,  under  the  Judicature  Acts,  the 
riirht  is  regulated  by  the  rules  previously  existing  in  the  Court  of 
Chancery  ( Anderson  \  .Bank  of  British  Columbia,  '2  Ch.  D.  644,  658); 
and  the  Common  Law  rules  are  entirely  at  an  end  (Cotton,  L.  J.,  in 
v   Jacobs,  3  Ex.  L>.  337  ;  see  also  Bustros  v.    White,  1  Q.  B.  D. 
423  ;  Atherley  v.  Harvey,  36  L.  T.  551). 
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ground  of 
made^ut 


Materiality. 


Eule  228-  Discovery  and  production  are  therefore  a  matter  of  right  and  a 
All  material  ^udge  ^as  no  discretion  as  to  the  documents  to  be  produced  (Bustrox 
documents  v.  White,  1  Q.  B  D.  423).  Every  material  document  (see  Bewick* 
unless  some  v.  Graham,  7  Q.  B.  D.  at  p.  411,)  must  be  produced,  unless  it  is 
shown  to  be  privileged  ;  though,  where  the  materiality  depends 
upon  the  determination  of  a  question  in  dispute,  and  the  discovery 
sought  is  calculated  to  cause  considerable  trouble,  or  to  prove 
oppressive  and  vexatious  to  the  party  from  whom  it  is  sought,  the 
Court  will  act  upon  Rule  235,  and  postpone  the  discovery  until  the 
question  has  been  determined  (  Wood  v.  Anglo-  Italian  Bank,  34  L. 
T.  255).  See  also  notes  to  Rule  235. 

Every  thing  which  will  throw  light  upon  the  case  is  pritna  facie 
subject  to  production  and  inspection  (Hutchinaon  v.  Glover,  1  Q.  B. 
D.  138. 

Discovery  of  documents  clearly  immaterial  to  the  question  at  the 
trial  will  not  be  compelled  before  trial  (see  note  p.  370). 

The  Court,  however,  does  not  in  general  distinguish  nicely  between 
the  materiality  of  the  discovery  to  the  matter  to  be  tried  at  the 
hearing  and  by  way  of  consequential  relief  ;  still  if  the  discovery  is 
such  as  might  be  used  to  the  prejudice  of  the  party,  irrespectively  of 
the  suit,  the  court  will  look  narrowly  to  the  question  whether  there 
is  reasonable  prospect  of  its  being  of  material  service  at  the  hearing. 
Carver  v.  Pinto  Leite,  L.  R  7  Chy.  90  ;  Heugh  v.  Garrett,  44  L.  J. 
Chy.  305  ;  32  L.  T.  45  ;  Republic  of  Costa  Rica  v.  Erlanger,  L.  R.  19 
Eq.  33. 

A  defendant  is  entitled  to  inspect  documents  evidencing  the  con- 
tract sued  on,  though  he  does  not  admit  their  genuineness  (Benjamin 
v.  Saulez,  6  Ir.  R.  C.  L.  16),  and  documents  bearing  upon  the  amount 
of  damage  though  there  is  no  question  of  liability  to  be  tried  but 
assesment  of  damages  only  (Pape  v.  Lister,  L.  R.  6  Q.  B.  242.) 

After  judgment  for  the  plaintiff  in  an  action  for  the  infringement 
of  a  patent,  he  is  entitled  to  inspection  of  defendants  books,  and  to 
an  account  although  an  appeal  may  be  pending  from  the  judgment 
(Saxby  v.  Easterbrook,  L.  R  7  Ex.  207). 

Discovery  of  the  documents  must  be  given  though  the  party  may 
not  be  bound  to  produce  them  for  inspection  (Rumbold  v.  Forteath, 

3  K.  &  J.  44  ;  Lazarus  v.  Mozley,   5  Jur.    N.   S.    1119  ;    Manby  v. 
Beivicfce,  8  D.  M.  &  G.  476  ;  Kaiii  v.  Farrar,  W.  N.  1877,  266  ;  New 
British  Investment  Co.  v.  Peed,  3  C.  P.  D.  196  and  see  Owenv.  Wynn, 
9  Ch.  D.  29  ;  Re  Pickering,  25  Ch.  D.  247). 

Information  The  party  making  an  affidavit  on  production  must,  if  necessary, 
to  be  sought  seek  tne  necessary  information  from  his  present  or  former  agents 
~  (®*rl  of  Gknqall  v.  Frazer,  2  Hare  99  ;  Mclntosh  v.  G.  W.  Railway, 

4  DeG.  &  S.  544  ;  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D. 
644.     See  Rasbotham  v.  Shropshire  &c.,  24  Ch.  D.  110  ;  Southwark  v. 
Quick,  3  Q.  B.  D.  321  ;  Bolcklow  v.  Fisher,  10  Q.  B.  D.  161).  In  an  action 
on  a  policy  of  marine  insurance  the  defendants  obtained  an  order  that 
the  action  should  be  stayed  until  the  plaintiffs  satisfied  the  Court  that 
they  had  done  all  in  their  power  to  obtain  production  of  the  ship's 
papers  (  West  of  England  Bank  v.  Canton  Co.,  2  Ex.  D.  472),  but  when 
the  person  in  whose  control  the  documents  were,  was  now  within  the 
jurisdiction  and  it  was  difficult  if  not  impossible  to  obtain  the  dis- 
covery, the  Court  refused  to  stay  proceedings  (Fraser  v.  Burrows,  2 
Q.  B.  D.  624). 


Insertion. 


Mere  difficulty  or  inconvenience  in  giving  discovery  is  no  reason 
production.   f°r  not  giving  it;-     Tnus  a  &Y-  Co.  was  required  to  give  discovery  of 
the  contents  of  books  in  the  possession  of  themselves  or  their  agents 
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.ding  over  a  series  of  years  to  shew  the  receipt  of  goods  specifi-    K,uie  228- 
callv  delivered  to  them  for  carriage  (Hall  v.  L.  ,k  N.  W.  Ry.  Co.,  35 
L.  t.  848).     See  also  Mertens  v.  Haiyh,  11  W.  K.  792. 

If  documents  not  in  the  possession  of  a  party  are  required  to  be  Documents 

;ot-d  or  information  respecting  them  given,  the  party  is  entitled  "«t  in 
to  be  indemnified  against  the  cost  of  obtaining  the  documents  or  the  8ession. 
information  (Hamelyn  v.   Whyte,  6  Pr.  R.  143  ;  Bethell  v.  Caxson,  12 
\V.  R.  200). 

A  party  who  has  a  right  to  have  documents  produced  for  his  in-  Copies. 
gpection  has  also  a  right  to  take  copies  of  them  (Pratt  v.  Pratt,  30 
\\  .  11   S37  ;  51  L.  J.,  Chy.  838  ;  47  L.  T.,  249  ;  W.  N.  1882,  117). 

The  general  rules  as  to  privilege  in  evidence  are  applicable  in  Privileged 
.:d  to  protection  from  discovery  (  Wadcer  v.  E.  Indian  Co.,  2  Jur.  document!. 
407  ;  Clegg  v.  Edmonson,  22  Beav.  125). 

See  Greenough  v.  Gaskill,  1  M.  &  K.  100. 

The  following  are  some  of  the  principal  classes  of  cases  in  which 
documents  need  not  be  produced. 

1.   State  documents  and  the  like,  the  publication  of  which  is  not  On  ground 
in  the  public  interest,   and  is  against  public  policy,   are  privileged  of  public 

:in  v.  Farrer,  W.  N.  1877,  266;  H.  M.  S.  Bellerophon,  31  policj~' 
L.  T.  756  ;  23  W.  R.  248).  But  it  must  be  stated  in  the  affidavit 
how  these  are  pririleged  (Kain  v.  Farrer,  sup]  ;  and  in  such  case  it 
is  for  the  head  of  the  department  from  which  such  documents  are 
brought,  not  for  the  Judge,  to  determine  whether  the  production 
will  be  injurious  to  the  public  service  (Bradley  v.  Mclntosh,  4  C. 
L.  T.  126). 

•_'.    Documents  the  production  of  which  would  tend  to  involve  the  Involving 
party  in  a  criminal  charge,  or  to  subject  him  to  a  penalty  or  for-  party  in 
feiture   (  Webb  v.   East,  5   Ex.    D.    23  ;    Fisher  v.   Owen,  8  Oh.   D.  TZe 
645;  Allhusen  v.  Labouchere,   3  Q.   B.  D.   654;  Hill  v.   Campbell, 
L.    11.,  10   C.    P.  '2-2'2;  Boyle  v.   Wiseman,   10  Ex.  647;  see  Water* 
v.   Earl  of  Shaftesbury,   14  \V.    R.    259)  ;  but   the   objection  must 
be   made  upon  oath  (  Webb  v.   East,   sup),  and  the  penalty  and  for- 
feiture clauses  of  the   13  Eliz.,  c.    5,  and  27  Eliz.,  c.   4,  cannot  be 
ro  prevent  production  by  parties  to  deeds  which  it  is  sought 
to  impeach  under  those  statutes  (Bunn  v.  Bunn,  4  De  G.,  J.  &  S. 
310  ;  see  Society  of  Apothecaries  v.  Nottingham,  W.  N.  1875,  259). 

-•rally  when  fraud  is  charged,  no  privilege  can  be  claimed  for 
documents  relating  to  the  alleged  fraud  (Ferner  v.  Williams,  11  Jur. 

902  ;  Philips  v.  Holmer,  15  W.  R.  578  ;  Charlton  v.  Coombes, 
4  <;iff.  372  ;  Mornington  v.  Mornlngton,  2  J.  &  H.  697). 

3.   Documents  relating  exclusively  to  the  party's  own  title  or  case,  Relating  to 
or  to  the  evidence  by  which  it  is  to  be  established  (Oicen  v.  Wynn,  part7's  own 
9  tin.  D.  29  ;  Daw  v.  Eley,   2   H.  &  M.  725;  Ingilby  v.^Shafto,  33cai 
Beav.  31  ;  Commissioners  of  Sewers  v.    Glaase,  L.    R.  15  Eq.  302  ; 
Stovel  v.  Coles,  4  Chy.  Ch.  9  ;  Green  v.  Amey,  2  Chy.  Ch.  138).    In 
such  case  his  opponent  is  not  entitled  to  see  his  deeds,  &c. ,  in  order 
to  ••  pick  holes"  in  them  (Owen  v.   Wynn,  9  Ch.  D.  29)  ;  but  it  must 
appear  that  they  do  not  relate  also  to  the  title  of  the  opposite  party 
'••nson,   22    Beav.    125  ;  Lind  v.   Isle  of    W'xjht  Ferry 
><iny,  8  W.  R.  540  ;  Bishop  of  Wiix-hctt'-r  v.  Bowker,  29  Beav. 
47l»  ;   Felkin  v.   Lord  Herbert,  9  W.  R.  756  ;  Bolton  v.   Corporation 
of  Liverpool,  1   Myl    &  K.    88  ;  Jenkyn  v.    Bushby,  14  W.  R.  531  ; 
Southward  and  Vauxhall  Water  Company  v.  Quick,  3  Q.  B.  D.  315). 
24 


370  ONTARIO  JUDICATURE  ACT,  1881. 

Rule  228.  Production  cannot  be  refused  merely  on  the  ground  that  if  the 
plaintiffs  claim  is  unfounded,  he  has  no  interest  in  the  documents 
(Gresley  v.  Afoudey,  2  K.  &  J.  288.) 

Production  was  ordered  when  from  the  circumstances  of  the  case 
as  stated,  the  Court  thought  that  the  cases  of  the  plaintiff  and  de- 
fendant were  so  interwoven  that  nothing  could  relate  to  the  one 
without  also  relating  to  the  other  (Hamilton  v.  Street,  1  Gr.  327). 

For  what  was  held  a  sufficient  description  of  the  documents  and 
entitling  them  to  protection  on  this  ground,  see  Bcu'icke  \.  Graham, 

I  Q.  B.  D.  400;  Roberts  \.  Oppcnheim,  W.   V  1884,  52  ;   and  Sichel 
(0  Chance,  011  Discovery,  209). 

Irrelevant  to  4.  Documents  having  no  bearing  on  the  question  to  be  tried. 
StffiS*!011  These  need  not  be  produced  before  the  trial.  (Merchants  Bank  v. 

Tisdak,  6  Pr.  R.  51  ;  Bryce  v.   Mclntyre,   1  Pr.  II.  134  ;  Park,,-  v. 

Wells,    18  Ch.   1).   477  ;    Waters  \.  Earl  of  Shafte^nry,    14    \V.  II. 

259;  Re.   Worwam,  Heine ry  v.    Wor*sam,  51  L.  J.  Chy.  669  ;72  L. 

T.  Jour.  231).     The  Court  does  not  distinguish  too  nicely,  however, 

between  documents  relating  to  the  question  at  the  hearing  and  the 

consequential  relief.     (See  note  p.  368). 

A  party's  case  for  the  purposes  of  discovery  consists  of  everything 
which  it  is  reasonable  to  suppose  will  directly  or  indirectly  enable 
him  either  to  advance  his  own  case  or  damage  or  repel  his  adver- 
sary's (Compagnie  Fin^ncicre  du  Pacifique  v.  Peruvian  Guano  Co., 

II  Q.  B.  D.  55;  Enylixh   v.    Tottie,  1   Q.   B.  D.  141  ;   Hutchinsoii   v. 
(llnrer,  1  Q.  B.  D.  138  ;    Western  of  Can.   Oil  Co.   v.    Walker,   6  Pr. 
R.  191  ;  Lawlorv.  Miirchison,  3  Or.  553)  ;  and  the  test  of  materiality 
is  to  assume  the  party's  pleading  to  be  true  (Gredey  v.   M  on  sky,  2 
K.  &  J.  288;    Whyto  v.   Ahrens,   32  W.  R.  311);  but  a  document 
relating  exclusively  to  the  case  of  the  party  making  discovery  is  not 
material.     (See  Wiyram  on  Discovery,  15,   261  ;  Minet  v.  Morgan, 
L.  R.  8  Chy.  361  ;  Atty  Gen  v.  Emerson.   10  Q.  B.  D.  191  ;  52  L.  J. 
Q.  B.  67  and  per  Brett  L.  J.  74  ;  Peik  on  Discovery,  42. ) 

Irrelevant  documents,  if  disclosed,  need  not  be  produced  for 
inspection  (  Wilson  v.  Thorn-bury,  L.  R.  12  Eq.  517  :  (.'<•/>(  ret/  Aews 
(Limited)  v.  Eastern  Tel.  Co.,  28  Sol  Jour.  390). 

In  Star  Kidney  Pad  Co.  Greenwood,  3  Ont.  280,  an  action  on  a 
promissory  note  given  for  kidney  pads,  one  defence  was  that  the 
pads  were  useless  and  possessed  no  healing  properties.  Discover}7 
of  the  recipe  or  ingredients  was  refused,  the  plaintiff  resisting  the 
discovery  on  the  grounds  that  no  representation  was  made  as  to  the 
ingredients,  which  constituted  a  trade  secret,  and  the  disclosure  of 
the  same  would  damage  the  plaintiff's  business.  See  also  Badixclie 
Anilin,  <kc.,  v.  Levinstein,  24  Ch.  D.  156  ;  Howe  v.  McKernan,  30 
Beav.  574). 

Muniments  5.  (Which  is  properly  speaking  only  a  branch  of  the  third  head) 
of  party's  a  party's  muniments  of  title,  which  he  swears  do  not  contain 
title.  anything  impeaching  his  case,  or  supporting,  or  material  to.  the  case 

of  the  defendant  (Minet  v.  Morgan,  L.  R.  8  Chy.  361 ).  See  Small  v. 
Eccles,  3  Pr.  R.  189  ;  Egremont  Burial  Board  v.  Egremont  Iron  Ore 
Co.,  14  Ch.  D.  158;  Webster  v.  Whewall,  15  Ch.  D.  120).  It 
was  held  in  the  last  case,  that  it  was  sufficient  to  swear  to  the  best 
of  the  deponent's  knowledge,  information  and  belief.  The  contrary 
had  been  held  in  Mdnby  v.  Bewicke,  8  D.  M.  &  (i.  476.  It  is  insuffi- 
cient to  swear  generally  that  the  documents  are  privileged.  The 
affidavit  must  state  the  facts  upon  which  the  objection  is  grounded 
(Gardner  v.  Irvin,  4  Ex.  D.  49.  See  also  Wtbb  v.  East,  5  Ex.  D.  23). 
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For  a  form  of  statement  of  objection  on  this  ground,  in  the  affi-    g^  228 
davit  on  production,  see  Sichel  <t-  (.'ha we,  on   Discovery,  209. 

defendants,    before  putting   in   their  statement  of  defence, 

for  the  production  by  the  plaintiffs  of  the  conveyance  under 

which  they  held  their  land,  in  order  to  ascertain  whether  it  contained 

vation  of  minerals,  the  defendants  alleging  that,  if  it  did  not, 

they  would   submit  to  decree  at  once.     It  was  held  that,  the  land 

having  been  conveyed  to  the  plaintiffs  in  fee  simple,  they  were  prima 

utitled  to  the  land  down  to  the  centre  of  the  earth,  and  unless 

the  defendants  could  show  that  the  plaintiffs  were  not  so  entitled, 

they  could  not  be  compelled  to  produce  their  title  deeds  (E<ji'<''inont 

Burial  /{,..•>, -d  v.  K>  turnout  Iron  Ore  Co.,  14  Ch.  L).  158).     See  Web- 

xl-r  v.    ir/Wv///,  15  Ch.  D.  120. 

Title  deeds  of  land  of  which  a  party  defendant  is  in  possession,  Title  deeds 
in  an  action  to  recover  possession  of  the  land  by  an  adverse  title  of  defendant 
(Philippe  v.  Philippe,  4  Q.  B.  D.  127  ;  27  \V.  R.  939) ;  but  the  defe^  £0£'sses- 
dant  must  make  an  affidavit  disclosing  what  they  are  (Rumbold  v. 
•'//,  (Xo.  1)  3  K.  &  J.  44  ;  New  British  Co.  v.  Peed,  3  C.  P.  D. 
I'.Ki  ;  Wrentmort  \.  //"•//•.•//,  46  L.  T.  741.  See  Owm  v.  Wynn,  9 
Ch.  D.  29  ;  Lyett  v.  Kennedy,  8  App.  Ca.  217  ;  Daniel  v.  Ford,  \V. 
N.  1^:;.  52).  This  rule  depends  on  the  circumstance  that  where 
claims  to  the  same  land  in  fee  simple  are  made  by  two  different  per- 
sons, they  must  be  based  on  inconsistent  titles  ;  it  cannot  therefore 
be  applied  to  a  case  where  the  titles  of  the  plaintiff  and  defendant 
are  not  absolutely  adverse  but  may  to  some  extent  be  proved  by  the 
same  evidence  (Ponsonby  v.  Hartley,  W.  X.  1883,  13  ;  74  L.  T.  Jour, 
u  finned,  on  appeal  though  on  a  different  ground  W.  N.  1883, 
!  n  that  case  the  right  to  possession  was  not  disputed,  but  the 
right  to  .minerals  was  claimed  and  the  plaintiff  relied  on  a  reserva- 
tion of  them  and  the  plaintiff  was  allowed  to  inspect  the  title  deeds 
to  see  if  they  supported  his  case. 

For  a  form  of  statement  of  objection  on  this  ground,  see  Sichel  & 
,  on  Discovery,  210. 

7.  Mortgage   deeds  are  privileged  until  the   mortgagee  is   paid  Mortgagees 
what  is  due  (Chichettvr  v.    Doneyall,   L.  R.,  5  Chy.   497  ;  Patch  v.  deeds- 

Ward,  L  R.,  1  Eq.  436;  Jones  v.  Jones,  Kay,  App.  vi.  ;  Bridge- 
n-uf'-r  v.  Dt  Winton,  12  W.  R.  40  ;  Howard  v.  Robinson,  4  Drew, 
at  p.  526  ;  Weeks  v.  Stourton,  13  W.  R.  489  ;  Freeman  v.  Butler, 
33  Beav.  2S9  ;  Smith  \  Ha  nu-*,  L.  R.,  1  Eq.  65;  Anon.  2  Charl. 
i.  HI  ;  \V.  X.  1876,  23  ;  Fisher  on  Mortgages,  340,  2nd  ed.)  ; 
-  the  right  to  redeem  is  denied  (Patch  v.  Ward;  and  Jn/f* 
v.  Join-*,  *np  ;  Bell  v.  Chamberlen,  3  Chy.  Ch.  429,)  and  where 
the  proceedings  are  being  taken  by  the  mortgagee  upon  the  mortgage 
deed,  inspection  of  it  may  be  ordered  as  of  any  other  document 
sued  on  (HniHi'-ji*  v.  M'iddlemisa,  8  Pr.  R.  320.) 

8.  Documents  held  by  a  party  in  a  different  character  from  that  Documents 
in  which  he  is  sued  (Pindar  v.  Smith,  6  Madd.  38  ;   Wmjuer  v.  Maton,  different 

K.   187).  character. 

9.  Documents  in  which  a  third  person  not  a  party  to  the  action  Documents 
is   interested,    are  not   for  that   reason  alone  protected  from  pro-  in  whi.  ha 
duction  (Kettlewdl  v.    Bwtuu),  L.    R.  7  Chy.  686  ;  Hutchihxnn  v. 

Glover,  1  Q.  15.  D.  138)  ;  but  when  such  documents  are  in  the  joint 
legal  (not  corporeal,  see  Reid  v.  Lanyloix,  1  Mac.  <fc  (i.  627,  and  B. 
A.  Ins.  Co.  v.  Wilkinson,  6  Pr.  R.  268,)  possession  of  the  third  per- 
son and  the  party  from  whom  production  is  sought,  the  latter 
cannot  be  required  to  produce  them  (cases  sup.  Murray  v.  II'. 
Cr.  &  Ph.  114  ;  KearsUy  v.  Philips,  10  Q.  B.  D.  36,  465,  where  all 
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Eule  228.  tne  cases  are  reviewed).  Production  will  not  be  required  from  a 
party  having  the  sole  legal  possession,  if  a  third  person  who  is  not  a 
party  and  who  has  the  beneficial  interest  objects,  unless  the  suit  is 
of  such  a  nature  that  the  Court  can  say  that  the  party  having  the 
legal  custody,  sufficiently  represents  in  the  suit  the  other  person 
interested  (Fraser  v.  Home  Ins.  Co.  6  Pr.  R.  45).  But  whare  pro- 
duction will  not  be  ordered  the  party  must  give  all  the  information 
in  his  power  respecting  the  documents  in  his  affidavit  and  also  on 
any  examination  (Fraser  v.  Home  Ins.  sup  ;  Nicholl  v.  Elliott,  3  Gr. 
545  ;  Clinch  v.  Financial  Corporation,  L.  R.  2  Eq.  271  ;  Vyse  v. 
Foster,  L.  R.  13  Eq.  602  ;  ffadkyv.  McDougal,  L.  R.  7  Chy.  312). 

Possession  by  a  party's  agent  is  of  course  the  possession  of  the 
party  (Murray  v.  Walter,  Cr.  &  Ph.  114). 

A  solicitor  cannot  set  up  a  lien  acquired  in  the  cause  against  the 
right  of  other  parties  to  production  ;  and  the  fact  that  a  lien  which 
may  be  set  up  exists  is  not  a  sufficient  reason  for  not  ordering  pro- 
duction, as  the  party  may  be  able  to  free  the  documents  from  the 
lien  ( Vale  v.  Oppert,  L.  R.  10  Chy.  340  ;  Pratt  v.  Pratt,  W.  N. 
1882,  117  ;  but  see  Bainbridge  v.  Blair,  1  Jur.  256. 

Production  was  not  ordered  in  an  action  of  trespass  against  a 
defendant,  who  was  committee  of  a  lunatic,  of  documents  relating  to 
the  lunatic's  estate,  the  documents  not  being  in  the  custody  of  the 
party,  but  in  the  custody  of  the  Court  having  jurisdiction  in  lunacy 
(Vivian  v.  Little,  11  Q.  B.  D.  370). 

For  a  form  of  statement  of  objection  in  the  affidavit  on  this  ground, 
see  Sic  he  t  d-  Chance,  on  Discovery,  210. 
Communica-      10.  Documents   which   are   privileged   as   being   communications 

tion  between  passing  between  the  party  and  his  confidential  professional  adviser 

solicitor  and  F 

client.  or  ageilts- 

Of  this  kind  are  all  communications  between  a  party  and  his 
solicitor  or  other  legal  adviser  whether  made  ante  or  post  lite.m  motam. 
It  is  enough  if  they  are  communications  of  a  confidential  character 
(Smith  v.  Daniell,  L.  R.  18  Eq.  649  ;  Original  Hartlepool  Callieries 
Co.  v.  Moon,  30  L.  T.  585),  made  by  or  to  the  legal  adviser  in  a 
professional  character  (Minet  v.  Morgan,  L.  R.  8  Chy.  367  ;  Cor- 
poration of  Hastings  v.  Ivall,  ib.,  1017  ;  Mac/ or  Ian  v.  Rolt,  L.  R. 
14  Eq.  580;  Hamelyn  \.  Whyte,  6  Pr.  R.  143  ;  Mostyu  v.  West  Mostyn 
34  L.  T.  531  ;  Wilson  v.  Northampton,  L.  R.  14  Eq.  477  ;  Eadie  v. 
Addison,  47  L.  T.  543  ;  seeLyellv.  Kennedy,  9  App.  Ca.  81);  includ- 
ing communications  with  a  former  solicitor  ( Thomas  v.  Sec.  of  State 
for  India,  18  W.  R.  312;  Marriott  v.  Anchor  <i-c.,  3  Giff,  304  ; 
Wilson  v.  Brim-skill,  2  Chy.  Ch.  147)  and  the  predecessors  in  title  of 
the  party  (Minet  v.  Morgan,  and  Mostyn  v.  W.  Mostyn,  supra). 

Extent  of  The  privilege  extends  to  a  person  who  unknown  to  the  client  had 
this  ground  ceased  to  practice  as  a  solicitor  when  the  communications  were  made 
•of  privilege,  galley  v.  Richards,  19  Beav.  401  ;  see  also  L.  R.  18  Eq.  654)  and  to 
communications  with  reference  to  actual  or  impending  litigation  com- 
ing from  any  third  person  employed  by  the  solicitor,  or  at  his  in- 
stance, such  as  his  town  agent  (Catt  v.  Tourle.  23  L.  T.  485  ;  19  W. 
R.  56)  or  clerk,  accountant  or  other  skilled  person  (see  Lawrence  v. 
Campbell,  4  Dr.  485  ;  Steele  v.  Stewart,  1  Ph.  471  ;  Churton  v. 
Frewen,  2  Dr.  &  8.  390  ;  Hooper  v.  Gumm,  10  W.  R.  644)  ;  or  in  any 
other  way  procured  by  the  solicitor  or  by  the  client  or  his  agent  at 
the  instance  of  the  solicitor  (Bustros  v.  Whyte,  1  Q.  B.  D.  4*23  ; 
Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  644  ;  Taylor  v. 
Batten,  4  Q.  B.  D.  85)  and  to  documents  prepared  with  a  bona  fide 
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intention  of  being  laid  before  a  solicitor  in  a  contemplated  action   ft^  228- 

oark  v.  (Juick,  3  Q.  B.  D.  315  ;    Wheeler  v.  Le  Marchtnit.  17 

nedy  v.  Lyell,  23  Ch.  D.  387,  afterwards  affirmed  on 

appeal  to  the  House  of  Lords,  see  32  W.  R.  479)  letters  from  a  third 

in  answer  to  inquiries  by  a  party's  solicitor  with  a  view  to 
anticipated  litigation  (McCorquodaU  v.  Bell,  1  C.  P.  D.  471  ;  Ander- 
son v.  B'tnk  i>/  British  Columbia,  2  Ch.  D.  644)  ;  documents  material 
to  the  party's  case  procured  by  his  solicitors  of  their  own  motion 
for  the  purposes  of  the  action  (The  Palermo,  9  P.  D.  6  ;  Guelph  C. 

Wh iti-/tt 'dil,  9  Pr.  R.  509)  documents  relating  onlv  to  the  con- 
duct of  the  suit  (Inyilbif  v.  Shafto,  33  Beav.  31  ;  Gandee  v.  Sta»s- 
Jiehl  4  DC(T.  &  J.  1  :'  Turner  v.  Burkenshaw,  11  W.  R,  851)  ;  papers 
relating  to  a  former  action  and  privileged  therein  (Bullock  v.  Corn/, 
3  o.  lOn.  3.")li  -.  #<wrt  v.  />Wo»,  W.  N.  1876,  96  ;  Nordon  v.  Defries, 
S  n.  P..  1>.  f>OS  ;  Branford  v.  Bradford,  4  P.  D.  72)  but  not  other- 

Hutchin.^m  v.  Glover,  1  Q.  B.  D.  138)  ;  a  doctor's  report 
of  an  examination  at  the  instance  of  a  party's  solicitor  (Friend  v. 

n,  Chatham  and.  Dover  Railway  Co.,  2  Ex.  D.  437)  and  reports 
of  surveyors  as  to  the  condition  of  a  cargo,  made  solely  for  the  case 
of  one  of  the  parties  or  for  the  opinion  of  his  legal  adviser  ( The 

•  i-p  Ktirner,  3  P.  D.  162).    See  Cossi/  v.  London,  Brighton,  dr., 

..  L.  R.  5  C1.  P.  146. 

The  giving  of  an  extract  or  copy  of  an  opinion  of  counsel  procured 
by  the  solicitor  for  his  client  on  the  subject  matter  of  a  suit  to  the 
solicitor  on  the  other  side  does  not  prevent  this  opinion  from  being 
privileged  (Carey  \.  Cuthhert,  6  L.  R.  Ir.  Eq.  599). 

Protection  cannot  be  claimed  on  this  ground  for  communications  Commimica- 
mnde  to  a  solicitor,  but  not  in  his  character  of  solicitor  ( Thomas  v.  tions  not  in 
R  '"•// „,/*,  27  Beav.  140)  nor  for  letters  to  a  party's  solicitor,  not  in- 
duced  by  inquiries  ( McCorquodale  v.  Bell,  sapra),  nor  for  statements 
imde  voluntarily  or  at  the  party's  request  for  his  own  information  by 
his  unprofessional  agents  (Bustroa  v.  White,  Anderson  v.  Bank,  of 

Columbia,  supra)  though  made  in  confidence,  and  so  marked 

won   v.    Lord   Buryhley,    L.    R.    2  Chy.  447.     See  Wiman  v. 

t,  2  Chy.  Ch.  77).      In  such  cases  an  undertaking  may  be  Of  collateral 
required  not  to  use  the  documents  for  any  collateral  purpose  (Hop-  tofonniJio*. 

.  v.  Lord  BnnjJdey,  supra,  l-iichitrd.ionv.  Hastings,  1  Beav.  354). 
Protection  also  cannot  be  claimed  for  information  derived  from  col- 
lateral sources  and  not  directly  from  the  client  (Marsh  v.  Keith,  1 
Dr.  &  Sm.  342  ;  Ford  v.  Tennant,  32  Beav.  162;  Desborough  v. 

is,  3  M.  >V  Cr.  515  ;  Re  Land  Credit  Society,  15  W.  R.  703); 
nor  for  mere  collateral  facts,  such  as  the  client's  residence,  unless 
communicated  confidentially;  e.  <j.,  as  his  client's  hiding  place  (see 
J/'itth  v.  Vn-nlnck,  L.  R.  15  Eq.  257).  (See  also  the  distinction  be- 
twet-n  confidential  communications  and  those  of  facts  patent  to  the 

•med;!  v.  Lyell,  48  L.  T.  455  ;  23  Ch.  D.  387)  ;  nor  for  Between  s,.- 
documents  passing  between  the  party's  solicitor  and  third  persons  to  licitor  and  a 
enable  the  solicitor  to  advise  his  client,  unless  they  were  for  the  thini  Person 
purpose  of  obtaining  information,  evidence  or  legal  advice  with 

uce  to  litigation  existing  or  contemplated  between  the  parties 
to  the  action  (  Wheeler  v.  Le  Marchant,  17  Ch.  D.  675;  Paritt  v.  Metro- 
politan Trnnni'aiix  Co.,  \V.  N.  1S83,  100;  <>ri</ht<i/  Harth-ponl  Col- 

Co.  v.  M. ,.,n,  30  L.  T.  193,  585;  see  Wettinghousf  v.  Midland 
&>-  .  4s  L.  T.  its,  4(>'_)  as  to  what  constitutes  //.-<  //t<>f<t\,  nor  for  pmt'es- 
dional  opinions  given  [tartly  for  the  benefit  of  the  p.-irtv  requiring 
jirodurtion  ( H-  ////'/A/x  v.  God'ee,  4  K.  &  J.  88  ;  Tn/hnt  v.  Marshfald, 
13  \V.  15.  ss:,  i  Wynne  v.  Humbertson,  27  Beav.  421),  nor  where  fraud 
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Rule  228.  *s  charged  (see  Mornington  v.  Mornington,  2  J.  &  H.  697  ;  Charlton 
v.  Coombes,  4  Giff.  372,  382  ;  Reynell  v.  Sprye,  10  Beav.  51  ;  11  Beav. 
618). 

No  privilege  can  be  claimed  by  a  trustee  as  against  his  cestui  que 
trust  for  letters  passing  between  the  trustee  and  the  solicitor,  relating 
to  the  trust  before  action  brought  (Re  Mason,  Mason  v.  Cattley, 
48  L.  T.  631  ;  Talbot  v.  Marshfield,  sup.) 

Communica-  11.  Communications  with  an  unprofessional  agent  in  anticipation 
tions  with  of  litigation  and  with  a  view  to  the  prosecution  of,  or  defence  to,  a 
claim  to  the  matter  in  dispute  were  held  to  be  privileged  in  Ross  v. 
Gibbs,  L.  R.  8  Eq.  522,  (see  also  Anderson  v.  Bank  of  British 
Columbia,  2  Ch.  D.  at  p.  658)  ;  but  the  documents  there  were  for 
the  purpose  of  being  laid  before  a  legal  adviser  and  would  come 
within  Southu-ark,  Ac.  v.  Quick,  3Q.  B.  D.  315.  The  later  cases  seem 
to  show  that  such  communications  are  not  privileged  even  when  made 
during  and  for  the  express  purpose  of  litigation.  See  Bustros  v.  White, 
1  Q.  B.  D.  423  ;  Anderson  v.  Bank  of  British  Columbia,  sup.  ;  Martin 
v.  Butchard.  36  L.  T.  732  ;  see  also  JReidv.  Lanylois,  \  Mac.  &  G. 
638  ;  Hamilton  v.  Nott,  L.  R.  16  Eq.  112. 

For  forms  of  statement  of  objection  in  the  affidavit  or  production 
on  the  ground  of  privileged  communications,  see  Sichel  <(•  Chance,  on 
Discovery,  208. 

Instances  of  The  following  are  further  instances  of  communications  not  privi- 
communica-  leged  : — Opinions  of  engineers  as  to  the  validity  of  a  patent  obtained 
with  a  yiew  t°  being  forearmed  in  case  litigation  should  arise  ( Toronto 
Gravel  Road  Co.  v.  Taylor,  6  Pr.  R.  227)  ;  reports  made  to  an  Insur- 
ance Company  by  their  medical  officer,  and  by  friends  of  the  assured 
to  whom  the  Company  was  referred  as  to  his  health  and  habits 
(Mahonu  v.  National  Widow's  Life  A«s.  Fund,  L.  R.  6  C.  P.  252)  ; 
reports  of  persons  employed  to  survey  a  tug,  for  the  purpose  of  an 
action  for  damages  for  improperly  constructing  the  tug  (Martin  v. 
Butchard,  36  L.  T.  732  ;  but  query  if  this  is  not  contrary  to  South- 
wark,  <tc.  v.  Quick,  3  Q.  B.  D.  315,  see  supra)  ;  correspondence 
between  a  vendor  and  a  vendee  relative  to  the  subject  matter  of  the 
action  by  a  sub-vendee  but  which  could  not  be  said  to  be  confiden- 
tial communications  with  a  view  to  litigation  (English  v.  Tottie, 
1  Q.  B.  D.  141)  ;  letters  from  a  party's  unprofessional  agent  to 
defendant,  relative  to  the  subject  matter  of  an  action,  not  sent  in 
order  to  be  laid  before  the  party's  solicitor  (Anderson  v.  Bank  of 
British  Columbia,  2  Ch.  D.  644)  ;  an  agreement  of  compromise 
between  the  defendant  and  a  third  person  relative  to  the  subject 
matter  of  an  action  (Hutchinson  v.  Glow,  1  Q.  B.  1).  138  ;  Richards 
v.  Morgan,  4  B.  &  S.  641)  ;  or  papers  obtained  from  experts  by  arbi- 
trators for  their  guidance  (Ponsford  v.  Swaine,  1  J.  &  H.  433). 

Correspondence  between  co-defendants  after  suit  is  not  as  a  general 
rule  privileged  (Hamilton  v.  Nott.  L.  R.  16  Eq.  112;  see  also 
Sankey  v.  Alexander,  8  L.  R.  Ir.  241). 

Where  a  diary  that  would  not  have  been  protected  from  produc- 
tion has  been  lost,  extracts  made  from  it  since  the  commencement, 
and  for  the  purposes  of  the  litigation  are  not  protected  (Land  Cor- 
poration of  Canada  v.  Pukxton,  W.  N.,  1884,  1  ;  see  The  Palermo,  9 
P.  D.  6). 

Form  of  affi-  The  affidavit  must  give  such  description  of  the  documents  which 
davit  claim-  ^e  party  objects  to  produce  as  will  sufficiently  identify  them 
Kompro-  (Taylor  v.  Batten,  4  Q.  B.  D.  85  ;  Bewicke  v.  Graham,  1  Q.  B.  D. 
duction.  400).  A  list  may  be  given  setting  them  out  in  the  same  way  as  the 
documents  which  the  party  does  not  object  to  produce  (see  Hamelyn 
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.  ',  r>  Pr.  11.  143;  Fi'<i*'r  v.  Home  Ins.  Co.,  6  Pr.  R.  4r>).  The    R^  228- 

.UL:  have  been  held  sufficient  descriptions  :   "  A  correspondence 
ii  tlie  plaintiff  and  his  predecessors  in  title  on  the  one  hand, 
ami    tlu-ir    respective    solicitors    from  time  to  time    on   tin-  other" 
v.  M»r<i<ni.   L.   IJ.  S  ( 'liy.  Ml).     "  Certain  documents,  letters 
urespondence  which  have  passed  between  my  legal  advisers 
and  myself,  and  certain  instructions  to  and  opinion  of  counsel  which 
are  numbered  50-76  inclusive  and  are  tied  up   in  a  bundle  marked 
with   the  letter  A.  and  initialed  by  me"  (Taylor  v.    linfffti,  .su/tnt).  ' 
"  Bundles  of  letters"  is  not  sufficient  description  of  a  correspondence 
(H<ni)>!t>,/>  v.  .Yo/7.   L.  R.  16,  Kq.    112)  ;   but  letters   may  be   so  de- 
scribed with  sufficieiit  description  to  identify  them  (  Walkerv.  Pooh, 
51  I..  -I.  Chy.    840).     Too   prolix  and   voluminous  an   affidavit  was 

.  be  taken  off  the  tiles  (Ib.  XV.  N.  1882,  136). 

The  affidavit  must  also  (see  clause  3)  assign  a  reason  for  objecting  to 

produce  the  documents  and  verify  the  facts  upon  which  the  claim  to 

•ion  is  based.      It  has  been  held  sufficient  to  swear  to  the  best 

of  the  defendant's  knowldge  and  belief  ( Minet  \.  Mor<j<n>,  *nj>ra,  but 

see   Miinhii  v.  K<-»'l<-kv,  8  DeG.  M.  &  (T.  476).     Tt  is  insufficient  to 

generally  that   the  documents   are    privileged   (Gardner   v. 

Irvin,  4  i:.x.  D.*49). 

An  affidavit  of  documents  had  been  tiled,  setting  out  the  number 
and  the  dates,  but  not  the  parties  to  title  deeds.  Held,  that,  as 
the  deeds  were  privileged,  the  Court  would  not  order  the  names  of 
the  parties  to  the  deeds  to  be  set  out  (  Tailor  v.  Oliver,  45  L.  3.,  Ch. 
774  •  34  L.  T.  902). 

The  following  statements   have   been  held  to  sufficiently  disclose  Examples 
ground  of  privilege:     "The  said   documents  relate  solely  to  statements 
the  case  of  the  defendants  and  not  to  the  case  of  the  plaintiff,  nor  £0  product 
do  they  tend  to  support  it,  and  they  do  not  to  the  best  of  our  know-  on  ground  of 
ledge,  information  and  belief,  contain  any  tiling  impeaching  the  case  privilege, 
of  the  said  defendants,  wherefore,  we  object   to  produce  the  same 
and  say  they  are  privileged  from  production"  (l^'n-'ichc  v.  (''i-uham, 
7  n.  ll"  D.  400.    See  a  discussion  of  that  case,   Hi  L.  J.  263  ;  see  also 
•*  v.  Oppenheim,  \V.  X.  1884,  5'2  •  50  L.  T.  117  and  Bui  man  v. 
.  49  L.  T.  736.      "  I  object  to  produce  the  documents  set  forth 
in  the  second   part   of  the   tirst  Schedule  on  the  ground  that  being 
communications  between  solicitor  and  client  they  are  privileged" 
(H'int>'!iin  v.   Wi.iit'-.  <}  Pr.  !.'.  143.     See  also  Marfarlane  v.  Unit.  L. 
R.  1  i   Kq.  .")M(i.      For  a  description  held  not  sufficient  to  protect  on 
•  und  of  joint  interest,  see  Fr<txrr  v.  Homt>  fi>«.  Co.,  6  Pr.  Iv.  45. 

Portions  of  bo  >ks  produced,  containing  entries  not  relevant  to  the 
matters  in  question  may  be  allowed  to  be  sealed  up  (Re    Pi<-k<  rhi</, 
I).  -J47  ;  Heugh  v.  Gairett,  VV.  N.  1874,  2i>!>  ;  1875,  2«). 

\\rhei--  the  documents  are  properly  identified  and  described  and  Affidavit  in 

•onnd  of  prot-ction  Miffieiently  stated,  if  it  is  a  valid  ground  the  j.'™*1^^111 
Affidavit  is  /n-lui  i  fn,i-i.i'  conclusive  as  to  the  relevancy  of  documenta 
and   privilege  claimed   I />V//-/V-/.r  v.  fJra/inni,  1   9.   l'».   D.  400;    IfW.s-// 
(;««kit/.  :j!>  I..  T.  Mo'2  ;  llnliiKi/i  v.   YUHIHJ,  31  \V.  IJ. 
!!»  I-.  T.  7 •'-><) i  and  e  innot  l>e  contradicted  by  counter  affidavits, 
v.   M,,iif,-    Fideo  Qas  Co.,  5  Q.    Ii.  D.  556) ;  but  the  Mastei-  or 
Judu'e  may  see   from   the  nature  of  the  case  that  the  party  has  mis- 
led the  elleet  of  the  documents  and  may  therefore  disregard 
jion  his  aliidavit  \.-\ftonn-\  (ii-n^rnl   v.     Kiiii-r.^nn,    10 
(}.   I'.     I).    ID;    rnntnnhii  v.    llartl,',/,  XV.   N     is.s:;,   13.44:    L^-ll   v. 

Iff,  :;i  \v.  It.  t;is  ;   Frcuerv.  ll<>m<>  ///.s.  Co.,  0  Pr.  II.  45  ;  AV 

/'i'V.v /•/'//(/,  25    Ch.   1>.  247)  or  if    from    the   affidavit   itself  (./<>ne.<   v. 
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Rules  Monte.  Video,  &c.,  supra;  Wagsta/e  v.  Anderson,  39  L.  T.  332, 
228,  229.  where  the  words  "  never  have  had  "  were  omitted),  or  from  the  docu- 
ments referred  to  or  an  admission  in  the  pleading  of  the  party  (Has- 
tings v.  Ivall,  L.  R.  8  Chy.  1017  ;  Imp.  Land  Co.  of  Marseilles  v. 
Masterman,  22  W.  R.  66  ;  29  L.  T.  559  ;  Jones  v.  Monte  Video  Gas 
Co.,  supra.),  or  in  his  examination  (see  Dobson  v.  Dobtton,  7  Pr.  R. 
256),  or  the  admission  of  his  solicitor  (Campbell,  v.  Me  Arthur,  7  Pr. 
R.  46)  the  Master  or  Judge  is  of  opinion  that  the  affidavit  is  insuffi- 
cient a  further  affidavit  may  be  ordered  (see  also  Ross  v.  Dublin 
Unit<'<l  Tr'iin.irniiri  Co.,  8  L.  R.  lr.  213  ;  Compagnie  Financiere  v. 
Peniridn  Guano  Co.,  11  Q.  B.  D.  55  ;  Central  News  (Limited)  v. 
Eastern  Tc/i-i/rnpti  Co.,  28  Sol.  Jour.  390;  Robinson  v.  Budgett,  W. 
N.  1884,  94  ;  28  Sol.  Jour.  411). 

Cross  examination  upon  the  affidavit  was  not  allowed  by  the  for- 
mer Chancery  Practice  in  England  (Manby  v.  Bewicke,  8  DeG.  M.  & 
G.  470),  but  it  was  allowed  in  Ontario  under  the  former  practice 
(Dobxuii  \.  Dobxon,  sHjn-fi),  and  that  practice  is  continued  under  the 
Judicature  Act  (see  Rules  226,  283,  285). 

It  seems  in  England  to  be  a  not  uncommon  practice  on  applications 
respecting  discovery  to  shew  the  documents  upon  which  a  question 
of  privilege  arises  to  the  Judge  and  where  by  consent  the  documents 
are  so  shown  to  the  Judge,  and  his  decision  thereupon  taken,  no 
appeal  lies  from  his  order  (Bustros  v.  White.  1  Q.  B.  D.  427). 
229 

Notice  to          ii.  Every  party  to  an  action   or  other  proceeding 
documents    shall  be  entitled,  at  any  time  before  or  at  the  hearing 
[^pleading  thereof,  to  give  notice  in  writing  to  any  other  party, 
or  affidavits.  jn  whose  pleadings  or  affidavits  reference  is  made  to 
any  document,   to   produce   such    document   for   the 
inspection  of  the  party  giving  such   notice,  or  of  his 
solicitor,  and  to  permit  him  to  take  copies  thereof; 
and  any  party  not  complying  with  such  notice  shall 
not  afterwards  be  at  liberty  to  put  any  such  docu- 
ment  in    evidence   on    his   behalf  in   such    action   or 
proceeding,    unless    he  shall    satisfy  the   Court   that 
such  document  relates  only  to   his  own  title,  he  being 
a  defendant  to  the  action,  or  that   he  had  some  other 
sufficient  cause  for   not  complying  with   such  notice. 
(R.  Sup.  C.  1875,  Order  31,  R.  14.) 

Corresponds  with  the  English  Rule. 

See  notes  to  Rules  222  and  228. 

In  Webster  v.  Whewall,  15  Ch.  D.  121,  remarks  were  made  by 
Dennian,  J. ,  to  the  effect  that  "sufficient  cause"  for  not  complying 
with  a  notice  by  defendant  under  this  Rule  would  be  that  the  defence 
had  not  yet  been  delivered.  This  dictum  was  not  approved  in 
Quitter  v.  Heatlu,  23  Ch.  D.  42,  where  it  was  held  that  a  defendant 
was,  prima  facie,  entitled  to  at  once  inspect  a  document  referred  to 
in  the  pleadings,  and  the  burden  of  shewing  cause  is  on  the  party  from 
whom  inspection  is  demanded  ;  also  that  the  Rule  applies  not  only 
between  the  plaintiff  and  a  defendant,  but  also  between  co-defend- 
ants. There  Lindley,  L.  J.,  said,  "  There  is  a  material  distinction 
between  ordinary  discovery,  and  discovery  of  documents  referred  to 
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in   the   pleadings   or  affidavits.''     And   Jessel,   M.   R.,  said,    "The       Bulea 
defendant  may  say  '  Your  case  depends  partly  on  a  set  of  documents    229-231.. 
whi  'h  you  may  have  set  out  incorrectly,  I  wish  to  see  them.    It  may 
be  that  I  have  made  admissions  which  will  put  me  out  of  Court.     I 
wish  to  see  the  documents  to  know  whether   I   have  made   such 
admissions  and  it  is  important  for  me  to  see  them  before  I  put  in  my 
defence.'     It  is  reason  enough  why  the  defendant  should  be  allowed 
to  see  them  that  the  plaintiff  has  made  them  part  of  his  statement 
of  claim." 

The  documents  need  not  be  particularly  identified  or  referred  to  ; 
but  if  more  compendiously  described  by  general  words,  they  fall 
within  this  Rule,  and  inspection  may  be  ordered  (Smith  v.  Harris, 
48  L.  T.  869).  A  letter  referred  to  in  particulars  of  plaintiff's  claim 
is  a  document  within  the  Rule  (Cats  v.  FUzgeraid,  W.  N.  1884,  18). 

Qucerf  whether  the  reference  in  pleading,  &c.,  to  a  document  in 
respect  of  which  privilege  might  otherwise  be  claimed  renders  it 
liable  to  inspection  under  this  Rule  ;  see  Roberts  v.  Oppe?iheimer,  50 
L.  T.  117  ;  and  Green  v.  Amey,  2  Chy.  Ch.  138. 

Inspection  of  a  foreign  judgment  was  refused,  in  an  action  on  a 
judgment  brought  under  the  old  proce<hir"  (Matthias  v.  Delcacho,  1 
Charl.  Ca.  (Court)  123).  Inspection  of  a  ni-.t-'.^age  deed  was  refused 
to  a  defendant,  who  wished  to  find  from  it  the  amount  in  order  to 
redeem,  the  plaintiff  undertaking  to  give  in  a  week  a  statement  of 
principal,  interest  and  amount  of  costs  and  of  the  particulars  of  all 
other  subsequent  incumbrarices  (Anon  2  Charl.  '•  _'h.  Ca.  61  ;  W.  N. 
1876.  23).  See  Emmens  v.  Middlemiss,  8  Pr.  R.  320.  In  Lake  v. 
\V.  N.  1876,  54,  an  action  for  breach  of  covenant  in  a  lease, 
the  defendant  had  made  an  assignment  of  one  undivided  moiety  of 
leasehold  property,  consisting  of  land,  brewery  and  fixtures  ;  the 
plaintiff  having  applied  for  an  order  for  inspection  of  documents, 
and  the  defendant  having  objected  that  the  documents  related  solely 
to  his  own  title,  Archibald,  J.,  made  the  order,  because  it  was  a  case 
of  an  undivided  moiety,  the  interest  in  which  could  only  be  realized 
by  the  usufruct  of  the  whole  property. 

As  to  inspection  of  a  company's  books  by  a  shareholder,  see  Re 
Credit  Co.,  11  Oh.  D.  256. 
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12.  No  allowance  is  to  be   made   for   any  order  for  inspection 
production  or  any  notice  or  inspection  under  any  of^enS11" 
the  preceding  Rules,  unless  it  is  shewn  to  the  satisfac- 
tion of  the  taxing  officer  that   there  were   good  and 
sufficient   reasons   for  taking   such  order,  giving  such 
notice,  or  making  such  inspection.    (R.  Sup.  C,  Aug., 

1875,  R.  15). 

>;une  in  substance  as  the  English  Rule. 

231 

13.  Notice  to  any  party  to  produce  any  documents  Form  of 

r  i  1   •          11-  *rr  i  1-^1       notice  to 

referred  to  his  pleading  or  affidavits   may  be  in  the  produce, 
form  No.  23  in  Appendix  (B)  hereto,  or  to  the  same 
effect.   (R.  Sup.  C.,  1875,  Order  31,  R.  15  ;  R.  Sup.  C., 
April,  1880,  Form  B.  10  ". 
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Eules  ^ne  English  Kule  is  in  form  imperative,  stating  that  the  notice 

232-234     "  shall  be  "  in  the  form  referred  to.     (See  also  Re  Credit  Co.,  11  Ch. 

D.  256). 
232 

Notice  to  in-  14.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all 
the  documents  therein  referred  to  have  been  set  forth 
by  him  in  such  affidavit  as  is  mentioned  in  Rule  10  ;  * 
or  if  any  of  the  documents  referred  to  in  such  notice 
have  not  been  set  fcrth  by  him  in  any  such  affidavit, 
then  within  four  days  from  the  receipt  of  such  notice  ; 
deliver  to  the  party  giving  the  same  a  notice  stating  a 
time  within  three  days  from  the  delivery  thereof  at 
which  the  documents,  or  such  of  them  as  he  does  not 
object  to  produce,  may  be  inspected  at  the  office  of 
his  solicitor,  and  stating  which  (if  any)  of  the  docu- 
ments he  objects  to  produce,  and  on  what  ground. 
Such  notice  may  be  in  the  Form  No.  25,  in  Appendix 
(B)  hereto,  with  such  variations  as  circumstances  may 
require.  (R.  Sup.  C,  1875,  Order  31,  R.  16  ;  see  R.  S. 
O.,  c.  50,  s.  1 70). 

Same  as  English  Rule. 

*  The  marginal  number  is  228. 

The  same  Rules  that  govern  the  production  of  documents  are 
applicable  where  inspection  is  sought  (see  Glegy  v.  Edmomon,  22 
Beav.  125  and  notes  to  Rule  222)  ;  and  there  is  no  right  to  inspection 
of  documents  as  to  which  there  is  no  right  to  discovery  (Central 
Nwox  (Limited)  v.  &Mtern  Tel.  Co.,  28  Sol.  Jour.  390). 

Inspection  may  be  ordered  at  any  convenient  place  (see  Prextmy 
v.  Colchester,  48  L.  T.  353  ;  W.  N.  1883,  114,  and  note  p.  365). 
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Order  for  in-      1 5.   If  the  party  served  with  notice  under  Rule  13* 

default"0'1  omits  to  give  such  notice  of  a  time  for  inspection,  or 

objects  to  give   inspection,  the  party  desiring   it  may 

apply   to  a   Judge  for  an  order  for  inspection.     (R. 

Sup.  C.,  1875,  Order  31,  R.  17.) 

Identical  with  the  English  Rule. 

*  The  marginal  number  is  231 . 

234 

Application  1 6.  Every  application  for  an  order  for  inspection  of 
fororder.  documents  shall  be  to  a  Judge.  And,  except  in  the 
case  of  documents  referred  to  in  the  pleadings  or 
affidavits  of  the  party  against  whom  the  application  is 
made,  or  disclosed  in  his  affidavit  of  documents,  such 
application  shall  be  founded  upon  an  affidavit  show- 
ing of  what  documents  inspection  is  sought,  that  the 
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party  applying  is  entitled  to  inspect  them,  and  that 

they  are  in  the  possession  or  power  of  the  other  party.  234»  235- 

(R.  Sup.  C,  1875,  Order  31,  R.  18.) 

Identical  with  the  English  Rule. 
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17.  It  the  party  from  whom  discovery  of  any  kind  when  m- 
or  inspection  is  sought  objects  to  the  same,  or  any  objected  to. 
part  thereof,  the  Court  or  a  Judge,  if  satisfied  that  the 
right  to  the  discovery  or  inspection  s  >ught  depends 
on  the  determination  of  any  issue  or  question  in  dis- 
pute in  the  action,  or  that  for  any  other  reason  it  is 
desirable  that  any  issue  or  question  in  dispute  in  the 
action  should  be  determined  before  deciding  upon  the 
right  to  the  discovery  or  inspection,  may  order  that 
such  issue  or  question  be  determined  first,  and  reserve 
the  question  as  to  the  discovery  or  inspection.  (R. 
Sup.  C.,  1875,  Order  31,  R.  19.) 

:;e  as  English  Rule. 

The  right  to  the  discovery  or  inspection  of  documents  may  de- 

pend, for  example,  on  a  disputed  allegation  of  partnership  (Lyon  v. 

//,    13  Ch.  D.  375)  ;  and,  in  such  case,  the  Court  or  a  Judge 

may  order  that  question  to  be  determined  first,  reserving  the  ques- 

tion as  to  discovery  or  inspection. 

In  an  action  for  an  account  of  profits  made  by  the  defendants  as 

lintifFs  agents,  the  defendants  denying  the  agency,  the  Court 

declined,  until  after  that  question  should  be  tried,  to  order  produc- 

the  invoices  of  goods  sold  by  third  persons  to  the  defendants, 

•  -sold    by  the   defendants    to  the   plaintiffs  ;  the  defendants 

sworn  that  those  invoices  had  nothing  to  do  with  the  point 

le,  and  that  the  disclosure  would  be  injurious  to  the  defen- 

dants if  the  plaintiffs  failed  (  Vermlnck  v.  Edwards,  29  W.  R.  189). 

In  I'?  Lfiijfi,  Jtnirrfn/'c  v.  Lc'tf/h,  6  Oh.  D.  25b',  where  an  executrix 

disputed  a  horse  dealer's  account,  and  the  dispute  was  whether  or  not 

certain  horses  were  sold  on  commission,  the  Court  refused  to  order 

se  dealer  to  disclose  the  prices,   as  being  immaterial  until  it 

had  been  decided  that  the  horses  were  sold  on  commission.     The 

•  11  of  liability  must  be  one  which  is  severable  from  the  ques- 

3.      (See  Elkin  v.  Clark*,  21  W.  R.  447^. 

In  a  suit  by  an  alleged  next  of  kin  to  an   intestate,    against  the 

solicitor  t<>  the  Treasury,  to  whom  administration  had  buen  granted, 

that    the  defendant  was    not  bound    to  make  an  affidavit  of 

••nt>  relating  to  the  estate,  until  a  priina  fiu-'ir  case  had  been 

•>\-  the  plaintiff  that  he  was  next  of  kin  (Lane,  v.  Urai/,  L.   If., 

II)    Kq. 

A  person  who  had  acted  as  the  foreman  of  a  manufacturer's  busi- 

'led  a  bill  against  the  manufacturer,  alleging  that  the  plaintiff 

have  a  weekly  salary  and  one-sixth   of  the   profits  of   the 

-s,  and  praying  an  account  and  payment  of  one-sixth  of  the 

profits  of  the  business  to  him  accordingly.     The  defendant  by  his 

r  admitted  a  right  to  a  weekly  salary  arid  to  one-twelfth  of 

the  profits  of  the  business,  coupled,  however,  with  an  agreement  on 
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Rules  *he  Par^  °^  *ke  plaintiff  that  the  latter  should  take  the  statements  oi 
235  236-  *he  defendant  as  to  the  profits  to  be  true,  and  should  not  demand 
or  question  the  business  transactions,  or  be  entitled  to  examine  or 
investigate  the  business  books  :  —  Held,  that  he  was  not  compellable 
to  produce  them  before  the  hearing,  their  production  not  being  rele- 
vant to  the  issue  whether  or  not  the  plaintiff  was  entitled  to  a  decree 
for  an  account  (  Turney  v.  Bar/ley,  4  DeG.  J.  &  S.  332). 

See  also  Parker  v.  Wells,  18  Ch.  D.  477  ;  and  Wood  v.  Italian 
Bank,  34  L.  T.  255,  in  notes  to  Rule  228,  p.  388  ;  also  Johns  v. 
James,  13  Ch.  D.  370  ;  English  v.  Tottie,  1  Q.  B.  D.  141. 

236 

eTrfdS?"  l8-  If  any  Part7  fails  to  comply  with  any  order  for 
obeying  an  discovery  or  inspection  of  documents,  he  shall  be 
liable  to  attachment.  He  shall  also,  if  a  plaintiff,  be 
liable  to  have  his  action  dismissed  for  want  of  prosecu- 
tion ;  and,  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out,  and  to  be  placed  in  the  same  position  as  if 
he  had  not  defended  ;  and  the  party  who  claimed  the 
order  for  discovery  or  inspection  may  apply  to  the 
Court  or  a  Judge  for  an  order  to  that  effect,  and  an 
order  may  be  made  accordingly.  (Comp.  R.  Sup.  C, 
1875,  Order  31,  R.  20;  G.  O.  Chy.,  No.  144.) 

Same  in  effect  as  the  English  Rule,  except  that  the  latter  refers 
to  answering  interrogatories.  The  Rule  corresponds  also  in  effect 
with  the  Chancery  Order  referred  to. 

This  Rule  will  not  apply  in  case  of  disobedience  of  a  notice  to 

Produce  for  inspection,  (see  Merchant's  Bank  v.  Pierson,  8  Pr.    R. 
23  i  ;  an  order  under  Rule  233  must  first  be  obtained. 

An  order  for  production  need  not  now  be  indorsed  with  the 
warning  to  the  party,  sometimes  employed  under  the  former 
Chancery  Practice  (Thomas  v.  Palin,  21  Ch.  D.  360;  Wallace  v. 
Graham,  11  L.  R.  Ir.  369). 

For  the  proceedings  on  a  motion  to  attach  see  further  notes  to 
Rules  364  and  365. 

It  is  not  imperative  on  the  Court  to  act  under  this  Rule.  (Kennedy 
v.  Lyell,  W.  N.  1882,  137).  It  was  said  in  one  case  that  the  Rule  is 
a  penal  one,  and  only  to  be  acted  on  in  last  resort,  (Lush,  J.  in  7V?/- 
croft  v.  Grant,  W.  N.  1875,  201,  229;  1  Charl.  Ch.  Ca.  115;  see 
Fisher  v.  Hughes,  25  W.  R.  528  ;  Pike  v.  Keene,  24  W.  R.  322  ;  35 
L.  T.  341). 

Where  the  plaintiffs  \vere  husband  and  wife,  and  the  wife  com- 
plied with  order  for  production,  but  the  husband  absconded  without 
complying,  V.  C.  Hall  refused  to  dismiss  the  action  under  this  Rule 
(Hartley  v.  Owen,  \V.  N.,  1876,  193). 

Where  the  Court  was  satisfied  that  a  plaintiff  was  withholding 
information  which  he  ought  to  have  given,  the  action  was  dis- 
missed  (  Uanvillier  v.  Myers,  W.  X.,  1883.  58). 

For  other  cases  in  which  the  power  has  been  exercised,  (see  Fisher 
v.  Hughes,  25  W.  R.  528  ;  and  Rep.  of  Liberia  v.  Roye,  1  App.  <  'a. 
139).  In  the  last  case  it  was  held  that  where  any  step  ought  to  be 
taken  in  a  cause,  which  in  the  judgment  of  the  Court  was  necessary 
to  facilitate  the  decision  of  the  cause,  and  default  had  been  made, 
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r  Court  of  ( 'haneery  had  power,  if  the  party  in  default  was       Ruleg 
10  plain titi,  to  dismiss  the  bill.      (See  also  Fraser  v.  Burrows,  2  O.     oo7  0oQ 
(i-24  in  nott-  to  Rule  '228). 

237 

lo.  Service  of  an  order  for  discovery  or  inspection  Apj.jiratmn 

,.  ,.    .^    J      ,      ,,  ,r          r~    forattaoh- 

made  against  any  party  on  his  solicitor  shall  be  suffi-ment. 
cic-nt  service  to  found  an  application  for  an  attachment 
isobedicnce  to  the  order.  But  the  party  against 
whom  the  application  for  an  attachment  is  made  may 
show  in  answer  to  the  application  that  he  has  had  no 
notice  or  knowledge  of  the  order.  (R.  Sup.  C.,  1875, 
Order  31,  R.  21). 

Id.-ntical  with  the  English  Rule.     G.  O.  Chy.  No.  136  is  to  the 
same  effect. 

This  Rule  was  held  to  apply  where  after  judgment  in  an  action 

oitic  performance,  an  order  was  obtained  requiring  defendant 

within  four  days  to  produce  the  abstract  and  all  deeds  and  writings, 

-r  the  inspection  of  the  plaintiff,  and  this  order  was  served  on 

the  defendant's  solicitor  (Joy  v.  Hadley,  22  Ch.  D.  571). 

238 

20.  A  solicitor  upon   whom  an  order  against  any  Attachment 

,&  ,       of  solicitor. 

party  for  discovery  or  inspection  is  served  under  the 
last  Rule,  who  neglects  without  reasonable  excuse  to 
give  notice  thereof  to  his  client,  shall  be  liable  to  an 
attachment.  (R.  Sup.  C.,  1875,  Order  31,  R.  22  ;  Comp. 
i.  Chy.  No.  136.) 

as  the  English  Rule. 

239 

21.  Any  party  may  at  the  trial  of  an  action  or  issue,  Part  of 

f   ,,  .  r     ,    'examination 

use  in  evidence  any  part  of  the  examination  of  thetobeevi- 
opposite  parties  ;  provided  always,  that  in  such  casedence- 
the  Judge  may  look  at  the  whole  of  the  examination, 
and  if  he  shall  be  of  opinion  that  any  other  part  is  so 
connected  with  the  part  to  be  so  used  that  the  last 
mentioned  part  ought  not  to  be  used  without  such 
other  part,  he  may  direct  such  other  part  to  be  put  in 
evidence.       Comp.  R.  Sup.  C.,  1875,  Order  31,  R.  23  ; 
Chy.,  No.  146.) 

Rule  is  the  same  in  substance  as  the  English  Rule,  and  is  an 

rion  of  that  Rule  (which  provides  for  an  examination  on  in- 

-)  to  the  case  of  an  examination  viva  voct.     In  the  Court 

i icery  of  this  Province,  and  in   the   Common    Law  Courts   of 

-ngland  and  Ontario,  a  party  could  use  no  part  of  the  examin- 

liis  opponent  without  using   the  whole.     The   consequence 

was,  that  one  of  the  great  uses  of  an  examination  of  a  party  viz.,  the 

;  of  expense  by  proving  by  admission   the   facts  not  really  in 

.  was  prevented  ;  as  such  admissions  in  the  examination  often 

itood  side  by  side  with  other  statements  which  the  examining  party 

•ould  not  safely  make  part  of  his  case. 
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I-  Each   Part7   is   to   admit   such   of  the    materia 
statements    allegations  contained   in  the  statement  of  claim    o 
eut>  defence  of  the  opposite  party  as  are  true  ;  or  he  ma) 
give  notice,  by  his  own  statement  or  otherwise,  tha 
he  admits  for  the  purposes  of  the  action  the  truth  o 
the  case  generally,  or  any  part  ojf  the  case,  stated  01 
referred  to  in  the  statement  of  claim  or  defence  of  the 
opposite  or  any  other  party.     (R.  Sup.  C.  1875,  Ordei 
32,  R.  i  ;  G.  O.  Chy.,    Nos.  124,  150,  180;    Order  19 
R.  4,  supra.) 

This  Rule  corresponds  in  principle  with  the  practice  in  Chancery 
The  English  Rule  is  permissive  only,  and  authorizes,  but  does  nol 
require  (as  this  Rule  does)  a  party  to  the  action  to  give  notice,  b) 
his  own  statement  or  otherwise,  that  he  admits  the  truth  of  the 
whole  or  part  of  his  adversary's  statement. 

In  Lee.  v.  Button,  12  Ch.  D.  383,  Malins,  V.  C.,  said  that  a  defend 
ant  ought  not  to  deny  the  plain  and  acknowledged  facts,  which  it  is 
neither  to  his  interest  nor  in  his  power  to  disprove. 

As  to  the  construction  of  admissions  not  made  by  reference  tc 
paragraphs  of  the  opposite  party's  pleading,  see  Dovey  v.  Irwin,  -. 
Ont.  8  ;  see  also  notes  to  Rule  322. 

Noticfto  2>  Either  party  may  call  upon  the  other  party  tc 
admit  docu-  admit  any  document,  saving  all  just  exceptions  ;  and 
in  case  of  refusal  or  neglect  to  admit  after  such  notice 
the  costs  of  proving  any  such  document  shall  be  paid 
by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  action  may  be,  unless  at  the  hearing,  01 
trial  the  Court  certify  that  the  refusal  to  admit  was 
reasonable  ;  and  no  costs  of  proving  any  document 
shall  be  allowed,  unless  such  notice  be  given,  except 
where  the  omission  to  give  the  notice  is,  in  the  opinior 
of  the  taxing  officer,  a  saving  of  expense.  (R.  Sup 
C.,  1875,  Order  32,  R.  2  ;  See  R.  S.  O.,  c.  50,  s.  171 
G.  O.  Chy.,  No.  156.) 

Identical  with  the  English  Rule,  and  corresponds  with  the  existing 
practice  of  all  the  Courts. 

This  Rule  extends  to  all  documents  which  a  party  proposes  t( 
adduce  in  evidence  and  not  merely  those  in  his  custody  or  contro 
(Gutter  v.  Chapman,  8  M.  &  W.  388). 

Among  the  "just  exceptions  "  are  the  admissibility  of  the  docu 
ments  as  evidence  (Phillips  v.  Harris,  Car.  &  M.  492),  and  their  lega 
effect  (Hills  v.  London  Gas  Light  Co.,  1  F.  &  F.  346)  ;  but  not  a: 
objection  to  their  reception  on  the  ground  of  interlineation  (Freema 
v.  Steggatt,  14  Q.  B.  202). 
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3.  A  notice  to  admit  documents  may  be  in  the  Form      Eule« 
No.  26,  in   Appendix  (B)  hereto.     (R.  Sup.  C.,  1875,   242-243. 
Order  32,  R.  3-)  ,   24* 

Form  of 
Same  as  English  Rule.  n°tic«. 

•tie*.1  to  admit  must  be  given  a  reasonable  time  before  trial 
v.  Hillinytley,  3  Dowl.  810);  Caryv.  Cumberland,  1  Pr.  R.  140, 

and  holds  uood  upon  a  subsequent  trial  (Day,  C.  L.  P.  Act,  3rd  ed. 

103  ;  Haird,  19  C.  P.  98). 

For  notices  which  may  be  given  to  enable  secondary  evidence  to 
be   given   of  wills,    registered   instruments,    telegraphic    messages, 
s,  &c.  see  Rev.  Stat.  c.  62  ss.  41,  45,  48. 

4.  The  production  of  any  written  admissions  pur-      243 
porting  to  be  admissions  in  the  action,  and  to  be  made  admissions. 
in  pursuance   of  any  notice   to   admit  documents  or 
otherwise,  and  to  be  signed  by  the   solicitor  of  the 

party  by  whom,  or  on  whose  behalf,  they  purport  to 
be  made,  shall  be  sufficient  prinia  facie  evidence  of 
such  admissions.  (Comp  R.  Sup.  C.,  1875,  Order  32, 
R.  4  ;  G.  O.  Chy.,  No.  48  ;  Reg.  Gen.  T.  T.,  1856,  No. 
159,  Ont.) 

The  English  Rule  is  the  same  as  C.  L.  P.  Act,  R.  S.  0.  c.  50,  sec. 
The  Chancery  Practice  in  Ontario  was  to  dispense  with  the 
affidavit  required  by  sec.  173,  and  the  present  Rule  adopts  that 
practice. 

A  notice  to  admit  may  be  given,  even  where  the  document  is  not 
in  the  possession  or  under  the  control  of  the  party  (Rutter  v.  Chapman, 
8  M.  &  W.  388;  Conger  v.  McKechnie,  1  Cham.  R.  220)  including 
a  foreign  judgment  (Smith  v.  Bird,  3  Dowl.  641),  and  documents,  the 
validity  of  which  is  directly  in  issue  (Spencer  v.  Barough,  9  M.  &.  W. 

The  mere  fact  that  documents  are  admitted  in  admissions  signed 

^solicitor,  will  not  make  them  evidence  unless  put  in  at  the 

trial  ( IVatxonv.  Rodwell,  11  Ch.  D.  150)  ;  and  the  admission  of  a  copy 

does  not  entitle  the  plaintiff  to  put  in  the  copy  without  first  account- 

tae  original  (Sharpe  v.  Lambe,  11  A.  &  E.  805).     The  admis- 

iien  made  is  conclusive  (Langley  v.  E.  of  Oxford,  1  M.  &.  W. 

608). 


ORDER   XXIX. 

INQUIRIES  AND  ACCOUNTS. 

I.  The  Court  or  a  Judge  may,  at  any  stage   of  the 
proceedings  in  a  cause  or  matter,  direct  any  necessary     Sctedat 
inquiries  or  accounts  to  be  made  or  taken,  notwith- any  8tage> 
standing  that  it  may  appear  that  there  is  some  special 
or  further  relief  sought  for,  or  some  special   issue  to 
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Rules     be  tried,  as  to  which  it  may  be  proper  that  the  cause 
244,  245.  or  matter  should   proceed    in   the  ordinary   manner. 
(R.    Sup.  C.,    1875,   Order   33  ;  see  R.  S.  O.  c.  50,  ss. 
189,  197.) 

Identical  with  the  English  Rule. 

A  reference  under  this  Rule  may  be  to  a  Master  or  other  proper 
officer,  or  to  an  official  Referee,  under  sec.  47  of  the  Act.  See 
notes  to  that  section. 

An  inquiry  was  directed  in  West  London  Dairy  Soc.  v.  Abbott, 
29  W.  R.  584  ;  44  L.  T.  376  as  to  a  question  of  fact,  leaving  questions 
of  law  for  subsequent  determination,  and  for  taking  of  accounts  of  a 
partnership  which  defendant  had  admitted,  by  answer  fded  before 
the  Judicature  Act,  in  Turquand  v.  Wilson,  1  Ch.  D.  85. 

An  order  may  sometimes  be  made  under  the  combined  authority 
of  this  Rule  and  Rule  322.  (See  notes  to  that  Rule  and  Turquand 
v.  Wilson,  sup}. 

p*ovteioM  2'  Where  a  reference  is  made  to  any  official  or 
of  reference  other  referee  under  the  Act,  the  referee  shall  have  all 
othe?cl<  °rthe  powers  as  to  certifying  and  amending  of  a  Judge 
referee.  of  faz  High  Court  of  Justice,  and  shall  make  his 

report  of  and  concerning  the   matters   ordered   to  be 

tried  pursuant  to  the  statute  ; 

(a)  The  referee  may,  if  he  thinks  fit,  examine  the 
parties  to  the  action,  and  their  respective  witnesses, 
upon  oath  or  affirmation,  and  the  parties  shall  produce 
before  the  referee  all  books,  deeds,  papers  and  writings 
in  their  or  either  of  their  custody   or   power   relating 
to  the  matters  ordered  to  be  tried  ; 

(b)  Neither  the  plaintiff  nor   the  defendant  shall 
bring  or  prosecute  any  action  against  the  referee,  or 
against  each  other,  of  or  concerning  the  matters  to 
be  tried,  and   if  either   party    by   affected    delay   or 
otherwise  willfully  prevent  the  referee  from  making 
his  report,  he  or  they  shall    pay  such    costs    to    the 
other  as  the  High  Court,  or  any  Judge  thereof,  may 
think  reasonable  and  just  : 

(c)  In  the  event  of  the  referee  declining  to  act,  or 
dying  before  he  has  made  his  report,  the  parties  may, 
or  if  they  cannot  agree,  one  of  the   Judges   of   the 
High  Court,  may,  upon  application   by  either  party, 
appoint    a    new   referee.      (R    Sup.  C.,  April,   1880, 
Forms  H.  31  &  32.) 
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This  Rule  is  new.     Its  provisions  are  taken  from  Form   H.  ,'VJ  in       Rules 
the  Schedule  appended  to  R.  Sup.  C..  April.  1880.     That  was  the    245,246 
•  f  an  order  for  trial  under  the  section  corresponding  t<>  >rrti<ui 
tlie  Act.     The  expression   "thenia:  he  tried" 

in  the  tirst  clause,  and  clause  (a),  also  indicate*  that  this  Kule  only 
applies  to  references  under  section  48   "  for  trial  "  and  not  to  refer- 

inder  section  47  "  for  inquiry  and  report." 
Form  130  in  Appendix  H.  gives  the  form  of  an  order  under  section 

lie  Act,  and  it  is  similar  to  the  English  form. 

Form  131  in  Appendix  H.  is  the  form  of  order  under  section  48 
of  the  Act.  The  English  form  contains  the  directions,  &c. ,  contained 
in  this  Rule.  The  present  Rule  and  Rule  247  render  unnecessary  and 
improper  their  specification  in  orders  in  Ontario. 

Clause  (c)  enables  a  Judge  of  the  High  Court  to  appoint  a  new 
e.       The  Master  in  Chambers  has  therefore  no  jurisdiction  in 
the  matter.     (See  Rules  420  and  491). 

Where  an  action  has  been  referred  under  section  48,  quaere  whether 
the  Referee  under  this  Rule  has  power  to  issue  an  order  or  direction 
for  production  like  a  Master  ;  or  whether  an  order  on  prsecipe  may 
still  be  obtained.  (See  Hilderbroom  v.  McDonald,  8  Pr.  R.  389). 
The  Court  may  make  an  order  (See  Re  Leigh,  Rowcliffe  v.  Leigh,  4 
Ch.  D.  661  ;  Danvllller  v.  Meyers,  17  Ch.  D.  346). 

246 

3.  Where  a  reference  is  made  by  order  to  the  award  ^Jj 
of  an  arbitrator,  the  arbitrator  shall  have  all  the  powers  reference 
as  to  certifying  and  amending  of  a  Judge  of  the  High 
Court  of  Justice  ;  and  shall  make  and  publish  his 
award  in  writing  of  and  concerning  the  matters  refer- 
red, ready  to  be  delivered  to  the  parties  in  difference, 
or  such  of  them  as  require  the  same  (or  their  respective 
personal  representatives,  if  either  of  the  said  parties 
die  before  the  making  of  the  award)  on  or  before  the 
time  mentioned  in  the  order,  or  on  or  before  such 
further  day  as  the  arbitrator  may  from  time  to  time 
appoint  and  signify  in  writing  signed  by  him  and  in- 
dorsed on  the  order. 

(a)  The  arbitrator  may  (if  he  think  fit)  examine  the 
said  parties  to  the  action,  and  their  respective  wit- 
nesses, upon  oath  or  affirmation  ;  and  the  parties  shall 
•pi-fiiluce  before  the  arbitrator  all  books,  deeds,  papers 
and   writings  in  their  or  either  of  their  custody  or 
power  relating  to  the  matters  in  difference. 

The  word  "prove  "  was  by  a  misprint  substituted  in  the  Rule  as 
originally  enacted  for  "  produce."  The  error  was  corrected  by  Rule 
hich  is  as  follows: — 

"498.  In  Rule  246,  sub-sec,  (a),  the  word  "produce"  is  hereby 
substituted  for  the  word  "prove,"  in  the  third  line  thereof." 

(b)  Neither  the  plaintiff  nor  the   defendant  shall 
bring  or  prosecute  any  action  against  the  arbitrator'or 

25 
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or  one  another  of  or  concerning  the  matters  referred; 
246, 247.  and  if  either  party,  by  affected  delay  or  otherwise, 
wilfully  prevent  the  arbitrator  from  making  an  award, 
he  or  they  shall  pay  such  costs  to  the  other  as  the 
arbitrator  may  think  reasonable  and  just. 

(c)  In  the  event  of  either  of  the  parties  disputing 
the  validity  of  the  award,  or  moving  to  set  it  aside, 
the  Court  or  Judge  shall  have   power  to   remit  the 
matters  referred  or  any  or  either  of  them  to  the  recon- 
sideration of  the  arbitrator. 

(d)  In  the  event  of  the  arbitrator  declining  to  act 
or  dying  before  he  has  made  his   award,  the  parties 
may,  or  if  they  cannot  agree,  one  of  the  Judges  of 
the  High  Court   may,  on  application  by  either  side, 
appoint  a  new  arbitrator  ; 

(e)  Unless  restrained  by  an  order  of  the  High  Court 
of  Justice,  or   of  any   Judge  thereof,  the   party   or 
parties  in  whose  favour  the  award  shall  be  made  shall 
be  at  liberty,  after  the  expiration  of  fourteen   days 
after  service  of  a  copy  of  the   award   on  the  solicitor 
or  agent  of  the  other  party,  to  sign  final  judgment  in 
accordance  with  the  award,  and  for  all  costs  that  he 
or  they  may  be  entitled  to  under  the  order  and  under 
the  award,  together  with  the  costs  of  the  judgment. 
(R.  Sup.  C.,  April,  1880,  Form  H,  22). 

This  Rule  is  new.  The  English  form  of  an  order  of  reference  gives 
the  directions  contained  in  this  Rule,  which  now  renders  unneces- 
sary and  improper  their  specification  in  the  order  (see  Rule  247). 

For  the  form,  of  order  now  to  be  used  see  Form  127  in  App.  H. 

The  old  law  and  practice  with  regard  to  references  to  arbitra- 
tion, are  not  abolished  by  the  Judicature  Act  (Cruikshank  v.  The 
Floating  Swimming  Baths'  Company,  1  C.  P.  D.  260).  See  the  pro- 
visions of  the  C.  L.  P.  Act  on  the  subject,  supra  p.  71. 

The  power  to  stay  entry  of  judgment  under  clause  (e)  would  not 
seem  to  be  capable  of  being  exercised  by  the  Master  in  Chambers. 
(See  notes  to  Rules  245,  420  and  491.) 

247 

order  to  be       4.  An  order  under   either  of  the  preceding  Rules 
confining    shall  be  read  as  if  it  contained  the  provisions  set  forth 

above      '    jn  the  said  Rule,  and  shall  not  set  forth  the  said  pro- 
provisions.  ,   .  .     .  ~ 

visions,  but  may  contain  any  variation  therefrom,  and 

any  other  directions  which  the  Court  or  Judge  shall 
see  fit  to  make. 

New.     See  notes  to  Rules  245  and  246. 
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ORDER      XXX.  Bule248. 

QUESTIONS  OF  LAW. 

248 

I.  The  parties  may,  after  the  writ  of  summons  has  parties  may 
been  issued,  concur    in   stating  the  questions  of  lawJJJgJJ111 
arising  in  the  action   in  the  form  of  a  special  case  for  8Pecial  <*«• 
the  opinion  of  the  Court.     (Comp.  R.  Sup.  C,  1875, 
Order   34,  R.  I  ;   R.  S.  O.  c.  40,  s.  85  ;   c.  50,  ss.   181, 
185.) 

( a)  The  parties  to  a  special  case  may,  if  they  think 
fit,   enter  into  an  agreement  in    writing,  that  on  the 
judgment  of  the  Court  being  given  in  the  affirmative 
or  negative  of  the  question  or  questions  of  law  raised 
by  the  special  case,  a  sum  of  money,    fixed    by  the 
parties,  or  to  be  ascertained  by  the  Court  or  in  such 
manner  as  the  Court  may  direct,  shall  be  paid  by  one 
of  the  parties  to  the  other  of  them,  either  with  or  with- 
out costs  of  the  action ;  and  the  judgment  of  the  Court 
may  be  entered  for  the  sum  so  agreed  or  ascertained, 
with  or  without  costs,  as  the  case  may  be  ;  and  execu- 
tion may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  on  appeal.     (See  R. 
Sup.  C.,  1875,  April,  1880,  R.  9  ;  R.  S.  O.  c.  50,  s.  182.) 

(b)  Every  special  case  shall  be  divided  into  para- 
graphs numbered  consecutively,  and    shall  concisely 
state  such  facts  and  documents  as  may  be  necessary 
to  enable  the  Court  to   decide  the  questions   raised 
thereby.     (R.  Sup.  C.,  1875,  Order  34,  R.  I.) 

(c)  Upon  the  argument  of  such  case  the  Court  and 
the  parties  shall  be  at   liberty  to  refer  to   the  whole 
contents  of  such  documents,  and  the  Court  shall  be  at 
liberty  to  draw  from  the  facts  and  documents  stated 
in  any  such  special  case  any  inference,  whether  of  fact 
or  law,  which   might    have  been  drawn   therefrom  if 
proved  at  a  trial.     (R.  Sup.  C.,  1875,  Order  34,  R.   I  ; 
Comp.  R.  S.  O.  c.  50,  ss.  181,  185.) 

The  several  parts  of  this  Rule  correspond  with  the  English  Rules 
referred  to,  except  in  omitting  a  provision  as  to  stamp  duty.  • 

The  power  of  stating  a  special  case  in  the  Common  Law  Courts  of 
Ontario  depended  upon  R.  S.  0.  c.  50,  sees.  185,  186 ;  c.  51,  sec.  '24, 
and  the  previous  statutory  enactments  to  the  same  effect.  The  like 
power  in  Chancery  is  given  by  R.  S.  0.  c.  40,  sec.  85.  That  section 
was  taken  from  28  Viet.  c.  17,  sec.  1  (Canada),  which  had  the  effect 
of  introducing  the  Imperial  Act,  13  &  14  Viet.  c.  35,  on  the  subject. 
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Rule  248.  The  Rules  authorize  the  stating  of  a  special  case  before  statement 
of  claim  (Metropolitan  Board  of  Works  v.  New  River  Co.,  1  Q.  B.  D. 
727  ;  2  Q.  B.  D.  67). 

The  provision  in  the  last  part  of  the  Rule,  enabling  the  Court  to 
refer  to  documents,  is  new  as  respects  the  Common  Law  Courts. 
These  Courts  were  confined  within  the  four  corners  of  the  case,  so 
that  it  was  often  necessary  to  set  out  documents,  a  part  only  of 
which  was  likely  to  prove  material.  The  power  to  draw  inferences 
of  fact  also  did  not  exist  in  Common  Law  Courts  as  of  right  ; 
though  it  was  commonly  specially  reserved  to  the  Court  in  well  drawn 
cases.  In  cases  stated  in  the  Court  of  Chancery,  the  Court  had 
both  these  powers  under  ss.  8  &  14  of  13  &  14  Viet.  c.  35,  (Imp.)  j 
28  Viet.  c.  17,  s.  1  ;  R.  S.  O.  c.  40,  s.  85. 

A  special  case  must  be  upon  a  real  state  of  facts,  not  a  hypo- 
thetical one,  (Republic  of  Bolivia  v.  Bolivian  Navigation  Co.,  24  W. 
R.  361  ;  Bright  v.  Tyndall,  4  Ch.  D.  189  ;  Pn/se  v.  Pryse,  L.  R.  15 
Eq.  86;  Smith  v.  Gibson,  25  L.  T.  559;  20  W.  R.  88;  Savage  v. 
Tyers,  20  W.  R.  817  ;  Bardwell  v.  Sheffield  Water  Works  Co.,  L.  R, 
14  Eq.  517)  ;  and  where  not  an  original  case,  (e.  g.  Bright  v.  Tyndall, 
sup. )  but  stated  in  an  action,  only  such  questions  of  law  can  properly 
be  raised  as  must  necessarily  arise  in  the  action  (Republic  of  Bolivia 
v.  National  Bolivian  Navigation  Co.,  24  W.  R.,  361).  The  Court 
should  not  be  asked  upon  a  case  stated  without  pleadings  to  answer 
questions  which  could  not  be  raised  upon  proper  pleadings  ( Taylor 
v.  Campbell,  Postmaster  General,  33  U.  C.  Q.  B.  264). 

The  Court  is  not  bound  to  answer  every  question  the  parties  may 
think  fit  to  put  (  Viscount  Barrington  v.  Lidded,  2  DeG.  M.  &  G. 
480,  506  ;  Seton  34).  It  will  not  in  general  declare  future  rights 
(Savage  v.  Tyers,  20  W.  R.  8J7  ;  Lady  Langdale  v.  Briggs,  8  DeG. 
M.  &  G.  426,  427,  428  ;  Earl  of  Tyrone  v.  Waterford,  6  Jur.  N.  S. 
567  ;  Greenwood  v.  Sutherland,  10  Ha.  App.  12  ;  Garlick  v.  Larron, 
ib.  15)  ;  but  has  occasionally  done  so,  (Bogg  v.  Midland,  L.  R.  4  Eq. 
310 ;  Byain  v.  Byam,  19  Beav.  58) ;  nor  will  the  Court  make  any 
order  where  the  facts  stated  do  not  enable  it  to  determine  the  rights 
of  the  parties  (Bulkeley  v.  Hope,  8  DeG.  M.  &  G.  36). 

A  very  special  order  having  by  consent  been  made  for  the  purpose 
of  obtaining  the  judgment  of  the  Court  under  this  Rule,  or  under 
the  English  Order  40,. R.  8,  (corresponding  with  Rule  319,  infra)  the 
Master  of  the  Rolls  discharged  the  order,  as  the  effect  of  it  would 
be  to  make  the  Judge  an  arbitrator  between  the  parties,  who  would 
thus,  contrary  to  their  intention,  be  deprived  of  the  right  of  appeal 
(Republic  of  Bolivia  v.  National  Bolivian  Navigation  Co.,  W.  N. 
1876,  77  ;  24  W.  R.  361). 

A  special  case  was  amended  by  leave,  at  the  hearing,  by  adding  a 
party  in  existence  before  the  case  was  filed,  but  accidentally  omitted  ; 
and  the  case  as  amended  was  ordered  to  be  set  down  against  the 
added  defendant  (Barnaby  v.  Tassell,  L.  R.  11  Eq.  363).  Where 
new  parties  come  into  existence  after  a  special  case  is  set  down  they 
should  be  made  parties  to  the  proceeding  (Palmer  v.  Floiver,  18  W. 
R  887  ;  Atty  v.  Etough,  L.  R.  13  Eq.  462  ;  Savage  v.  Sncll,  L.  R. 
11  Eq.  264).  See  Peter  v.  Peter,  W.  N.  1884,  45,  60  ;  32  W.  R.  409, 
and  515,  in  note  to  Rule  385. 

Amendment  after  judgment  on  a  special  case  was  refused  (Re  Tay- 
lor, Tomlin  v.  Underhay,  22  Ch.  D.  495).  But  where  a  special  case  is 
stated  in  an  action  and  a  decision  given  upon  it,  under  a  mistake  of 
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fact,  the  Court  is  not  bound  by  the  decision,  unless  it  has  been       Rules 
adopted  by  subsequent  orders,  but  may  disregard  it  and  direct  the    248  249 
action  to  go  on  to  trial  (ib.  )  . 

The  following  are  examples  of  special  cases  under  the  Judicature 

"jht  v.  Edwards,  2  Ch.  D.  499,  a  question  arising  in  an 

for  specific  performance  ;  Gen.  Finance  Co.  v.  Liberator,  B.  S. 

10  Ch.  D.  15,  a  question  of  title  in  an  action  for  recovery  of  land  ; 

v.  Duniln*.  W.  N.  1975,  232,  a  question  as  to  the  liability  of 

a  garnishee  ;  and  Marshall  v.  Aiglewood,  W.  N.,  1881,  3,  a  question 

as  to  the  construction  of  a  power  of  appointment  in  a  will. 

rpon  the  argument  of  a  special  case  stated  in  replevin,  the  plain- 
tiff has  the  right  to  begin  (  Viaar  v.  Dudman,  24  L.  T.  734). 

Where  the  answers  to  the  special  case  dispose  of  the  action,  the 
proper  course  is,  to  take  the  decision  as  a  judgment  making  declara- 
tions to  the  same  effect  ;  and  the  answers  ought  to  be  followed  by 
the  words  :  "and  the  Court  doth  declare  accordingly."  In  such  a 
case  the  Registrar  was  directed  to  draw  up  the  judgment  as  answer- 
ing the  special  case,  on  motion  for  judgment  (Morrison  v.  Cornwall 
•'s  Ry  Co.,  16  Ch.  D.  66). 

240 

2.  If  it  appears  to  the  Court  or  Judge,  either  from  Preliminary 
the  statement  of  claim  or  defence  or  reply,  or  other-  ?a^stl° 
wise,  that  there  is  in  any  action  a  question  of  law, 
which  it  would  be  convenient  to  have  decided  before 
any  evidence  is  given  or  any  question  or  issue  of  fact 
is  tried,  or  before  any  reference  is  made  to  a  referee 
or  an  arbitrator,  the  Court  or  Judge  may  make  an 
order  accordingly,  and  may  direct  such  question  of 
law  to  be  raised  (a)  either  by  special  case  or  in  such 
other  manner  as  the  Court  or  Judge  may  deem  ex- 
pedient ;  and  all  such  further  proceedings  as  the  de- 
cision of  such  question  of  law  may  render  unnecessary 
may  thereupon  be  stayed.  (R.  Sup.  C,  1875,  Order 
34,  R.  2.) 

(a)  The  English  Rule  has  here  the  words   "  for  the  opinion  of  the 
Court.  "     The  Rule  is  otherwise  the  same. 

Rule  248  enables   the   parties   to   state  a  case  by   consent  ;  the 

present  Rule  enables  a  Judge  to  raise  a  question  of  law  by  special 

•  otherwise,  without  reference  to  consent,  and  to  direct  that 

>u    to  be   decided   before    the    issues    of    fact    are   decided 

.>nl>tan    Board  v.  New  River  Co.,  1  Q.  B.  D.  727  ;  affirmed 

2  ().  B.  D.  67). 


aile  •_>")»).  which  enables  a  Judge  to  direct  the  trial  of  one  or 
more  questions  of  fact  before  others. 

This  Rule  has  only  reference  to  a  case  where  the  action  has  not 
yet  come  on  for  trial,  but  by  analogy  to  that  Rule  the  Court  will,  at 
the  trial  of  an  action  involving  questions  both  of  law  and  of  fa.-t. 
decide  the  question  of  law  first,  if  it  shall  appear  that  the  decision 
of  such  question  may  render  it  unnecessary  to  try  the  question  of 
fact  (Pooley  v.  Driver,  5  Ch.  D.  460). 
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Preparing 


251 
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bility. 


Where  defendants  contended  that,  assuming  questions  of  fact  to 
be  found  against  them,  they  were  as  a  matter  of  law  liable  for  a 
small  sum,  which  they  would  pay  into  Court  rather  than  go  to  the 
expense  of  evidence,  an  order  was  made  under  this  Rule  for  deter- 
mination of  the  questions  of  law  first  ( Tattersall  v.  National  Steam- 
ship Co.,  W.  N.  1884,  32). 

This  Rule  is  not  limited  to  cases  in  which  the  point  of  law  appears 
by  the  pleadings.  The  Court  may  look  at  the  circumstances, 
whether  brought  to  its  knowledge  by  pleadings,  affidavit,  or  other- 
wise (Metropolitan  Board  v.  New  River  Co.,  1  Q.  B.  D.  727; 
affirmed,  2  Q.  B.  D.  67).  Hence,  an  order  may  be  made  after  writ 
and  before  statement  of  claim  (Ibid).  The  Court  of  Appeal  will  not 
interfere  with  the  discretion  of  the  Court  below  in  such  a  matter, 
except  in  a  very  strong  case,  (Ibid. ) 

After  appearance  the  plaintiffs,  on  an  affidavit  (uncontradicted  by 
the  defendants)  that  the  sole  question  between  the  parties  was, 
whether  the  defendants  were  bound  to  supply  water  by  meter  for 
road  use,  obtained  an  order  under  the  above  Rule  :  Held,  that  the 
order  was  rightly  made  The  writ  of  summons  was  indorsed,  "  the 
plaintiffs  claim  damages  from  the  defendants  for  refusing  to  supply 
them  with  water  by  meter,  under  sec.  41  of  the  New  River  Act, 
1852."  (/ft.) 

The  Court  directed  a  special  case  to  be  set  down  for  hearing  on 
the  application  of  the  executrix,  the  first  tenant  for  life  and  the 
trustees  being  defendants,  the  persons  interested  in  remainder,  who 
were  absent  in  New  Zealand,  being  omitted  as  parties  (Bay ley  v. 
Miles,  21  L.  T,  784). 

3.  Every  special  case  shall  be  signed  by  the  several 
parties  or  their  solicitors,  and   shall   be  filed   by  the 
plaintiff.     Copies  for  the  use  of  the  Judges  shall  be 
delivered   by  the  plaintiff.     R.   Sup.   C,   1875,  Order 
34,  R.  30 

The  English  Rule  requires  the  case  to  be  printed,  and  printed 
copies  to  be  delivered  to  the  Judges.  The  Rule  is  in  other  respects 
the  same. 

Signature  of  counsel  is  not  now  necessary  (Hare  v.  Hare,  W.  N., 
1876,  44). 

4.  No  special  case  in  an  action  to  which  a  married 
woman,  infant,  or  person  of  unsound  mind  is  a  party 
shall  be  set  down  for  argument   without  leave  of  the 
Court  or  a  Judge,  the  application  for  which  must  be 
supported  by  sufficient  evidence  that  the  statements 
contained  in   such  special   case,   so   far  as   the   same 
affect  the  interest  of  such  married  woman,   infant,  or 
person  of  unsound  mind,  are  true.     (R.  Sup.  C.,  1875* 
Order  34,  R.  4.) 

Identical  with  the  English  Rule. 

The  statement  of  counsel  that  the  statements  were  true  was 
considered  sufficient  evidence  in  Elwes  v.  Elwes,  20  W.  R.  480. 
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5.  Either  party  may  enter  a  special  case  for  argu-     itxles 
ment  by  delivering  to  the  proper  officer  a  memoran-  252»  253« 
dum  of  entry,  in  the  Form  No.  87  in  Appendix  (E)       252 
hereto,   and  also  if  any  married   woman,   infant,  or 
person  of  unsound  mind  be  a  party  to   the  action, 
producing  a  copy  of  the  order  giving  leave  to  enter 

the  same  for  argument.     (R.  Sup.  C,   1875,  Order  34, 
R.  50 

Same  as  the  English  Rule. 

A  special  case  must  be  argued  before  a  single  Judge,  unless  all 
parties  agree  to  its  being  heard  before  a  Divisional  Court  (see  s.  28 
of  the  Act,  Rule  471). 

263 

6.  This  Order  shall  apply   to   every   special    case  Application 
stated  in  an  action  or  in  any  proceeding  incidental  to  °f 

an  action,  whether  under  the  said  or  any  other  Act. 
(See  R.  Sup  C,  April,  1880,  R.  10.) 

Same  in  effect  as  the  English  Rule. 


OKDER  XXXI. 

TRIAL. 

With  respect  to  the  trial  of  actions,  there  are  important  differ- 
ences between  the  provisions  of  the   English  Judicature   Acts  and 
Rules,  and  the  provisions  of  the  Ontario  Act  and  Rules.     The  latter 
preserve  very  nearly  the  modes  of  trial  in  use  in  this  Province,  under 
.  Iministratton  of  Justice  Acts  and  otherwise.     By  the  English 
Rules  the  trial  of  an  action  may  be   in  any  one  of  the  following 
-S  viz.,  before  a  Judge  or  Judges   sitting  alone;  or  before  a 
•  sitting  with  assessors  ;  or  before  a  Judge  and  jury  ;  or  before 
an  official  or  special  referee  with  assessors  ;  or  before  such  referee 
without  assessors  ;  and  the  party  giving  notice  of  trial  may  (subject 
to  certain  conditions  and  provisions)  choose  any  one  of  these  modes 
of  trial.    If  he  chooses  any  mode  other  than  a  jury,  the  party  served 
with  the  notice  may  require  the  trial  to  be  by  jury  ;  but  a  Judge 
has  power  to  order  the  trial  without  a  jury,  of  any  question  or  issue 
which  might  before  the  Act  have  been  without  consent  tried  with- 
out a  jury  ;  in  other  words  of  any  case  which,  before  the  Act,  would 
•rly  have  been  brought  only  in  the  Court  of  Chancery.     The 
vlso  power  where  neither  party  requires  a  trial  by  a  jury, 
ler  the  trial  in  any  other  mode  than  that  of  which  notice  has 
-,'iven.     In  this  Province,  section  45  of  the  Act  regulates  the 
trial,  and  is  as  follows  : 

-abject  to  Rules  of  Court,  in  causes  and  matters  which,  at 
the  time  of  the  passing  of  this  Act,  are  within  the  jurisdiction  of 
the  Courts  of  Law,  the  mode  of  trial  shall  be  as  is  now  provided  by 
law  for  like  cases  in  actions  in  the  said  Courts  of  Queen's  Bench  and 
Common  Pleas  ;  and,  subject  as  aforesaid,  in  causes  and  matters 
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254 

Venue 
abolished 


Changing 
place  of 
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over  which  the  Court  of  Chancery  has,  at  the  time  of  the  passing  of 
this  Act,  exclusive  jurisdiction,  the  mode  of  trial  shall  be  according 
to  the  present  practice  of  the  Court  of  Chancery," 

See  the  notes  to  this  section,  pp.  59-63. 

Both  the  English  Rules  and  the  Rules  in  the  Ontario  Act  provide 
for  a  trial  before  referees  in  certain  cases,  at  the  instance  of  the 
Court  or  a  Judge,  and  provide  also  for  the  Court  or  a  Judge  order- 
ing the  different  questions  of  fact  arising  in  an  action  to  be  tried  by 
different  modes  ;  or  one  or  more  questions  of  fact  to  be  tried  before 
the  others  (see  sees.  47,  48  of  the  Act,  and  Rule  256). 

I.  There  shall  be  no  local  venue  for  the  trial  of  any 
action  except  an  action  of  ejectment,  but  the  plain- 
tiff shall  in  his  statement  of  claim  name  the  county 
town  in  which  he  proposes  that  the  action  should  be 
tried,  and  the  action  shall,  unless  a  Judge  otherwise 
orders,  be  tried  in  the  place  so  named.  Any  order  of 
a  Judge,  as  to  such  place  of  trial,  may  be  discharged 
or  varied  by  a  Divisional  Court  of  the  High  Court. 
(Comp.  R.  Sup.  C,  1875,  Order  36,  R.  i.) 

The  English  Rule  does  not  except  actions  of  ejectment ;  limits 
the  operation  of  the  Rule  to  actions  which  the  plaintiff  proposes  to 
have  tried  elsewhere  than  in  Middlesex  ;  and  provides  that,  where 
no  place  is  named  in  the  statement  of  claim,  the  place  of  trial  shall 
be  the  County  of  Middlesex,  unless  the  Judge  otherwise  orders. 

In  actions  for  recovery  of  land  the  trial  must  take  place  in  the 
County  where  the  land  lies,  but  the  writ  may  issue  from  the  proper 
office  in  any  County  (Canada  Permanent  L.  &  *ST.  Co.  v.  Folty,  9 
Pr.  R.  273). 

In  Chancery  no  actions  were  local,  all  were  transitory.  At  Com- 
mon Law  some  actions  were  local,  and  some  transitory.  In  a  local 
action  the  venue  had  to  be  laid  in  the  county  in  which  the  cause  of 
action  arose,  though  the  trial  might  be  ordered  to  take  place  else- 
where. In  a  transitory  action  the  plaintiff  might  lay  his  venue 
where  he  pleased,  subject  to  the  power  of  the  Court  or  a  Judge  to 
order  it  to  be  changed.  The  practice  as  to  changing  the  venue  was, 
that  either  party  might  apply  for  an  order  for  that  purpose.  The 
plaintiff,  if  the  application  was  his,  had  to  show  reasonable  ground 
for  the  change,  and  if  the  application  was  the  defendant's,  the 
defendant  had  to  show  distinctly  a  preponderance  of  convenience 
in  favour  of  trying  where  he  proposed,  instead  of  where  the  venue 
was  laid  (Church  v.  Barnett,  L.  R.  6,  C.  P.  116). 

The  present  Rule,  like  the  similar  one  in  England,  applies  in  all  Divi- 
sions (Redmayne  v.  Vaughan,  24  W.  R.  983  ;  Clarke  v.  Cookson,  2  Ch. 
D.  746)  and  leaves  the  matter  in  the  discretion  of  the  Judge,  to  be 
exercised  according  to  the  balance  of  convenience,  and  it  is  for  the 
defendant  to  show  a  preponderance  of  convenience  to  oust  the 
plaintiff's  right  to  fix  the  place  of  trial  (Plum  v.  Normanton  Iron, 
&c.,  Co.,  W.  N.  1876,  105;  Wood  v.  Kay,  W.  N.  1879,  206).  This 
was  in  effect  the  practice  in  Chancery  formerly  (Noad  v.  Noad,  6 
Pr.  R.  48).  There  is  not  unanimity  amongst  the  Judges  in  this  Pro- 
vince as  to  the  weight  to  be  given  to  the  cause  of  action  in  deter- 
mining the  place  which  is  most  convenient.  This  had  formerly 
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little  weight  in  Chancery  (Noad  \.   Noad,  supra. )  but  was  an  im-   ft^  254. 

t  element  at  Common  Law  (Harper  v.  Smith,  6  Pr.  R.  9  ;  Gil-  chanmni: 
munr  v.  Strickland,  6  Pr.  R.  254  ;  Phipperv.  McLeod,  7  Pr.  R.  377).  place  of 
The  reported  cases,  and  the  opinions  of  the  majority  of  the  Judges,  trial- 
seem  to  be  in  favour  of  adopting  the  former  Chancery  practice,  and 
of  determining  the  convenience  by  a  consideration  of  the  expense 
and  the  witnesses'  facilities  of  travelling  (see  Davis  v.  Murray,  9 
222  ;  Robertson  v.  Daganeau,  3  C.  L.  T.  266  ;  Walton  v. 
nan,  20  C.  L.  J.  136 ;  4  C.  L.  T.  198)  but  that  the  plaintiff's 
right  to  select  the  place  of  trial  is  not  lightly  to  be  interfered  with, 
where  it  has  not  been  vexatiously  chosen  by  him.  It  is  impossible, 
as  a  general  rule,  to  enter  into  the  investigation  whether  one  class 
of  witnesses  will  be  more  injured  than  another  by  absence  from 
home  (Noad  v.  Noad,  and  Davis  v.  Murray,  supra.),  except  in  the 
case  of  a  public  officer  (Fisken  v.  Smith,  2  Chy.  Ch.  491).  The  pre- 
ponderance of  convenience  to  be  shewn  by  the  defendant  must  be 
considerable.  A  change  will  not  be  made  on  account  of  a  trifling 
difference  in  expense  (see  Steivartv.  Johnstone,  4U.  C.  L.  J.  21  ;  Mooney 
•iney,  6  Pr.  R.  267,  and  Walton  v.  Wideman,  and  other  cases, 
tupra). 

The  plaintiff  cannot  have  the  place  selected  by  him  changed,  if 
the  defendant  objects,  except  upon  shewing  cogent  reason.  If  the 
place  chosen  by  him  is  manifestly  an  improper  one,  he  may  be 
ordered  to  pay  the  costs  of  the  motion  to  change  (Martin  v.  Ross,  6 
Pr.  R.  264).  The  plaintiff  may  probably,  however,  as  formerly, 
obtain  a  change  to  hasten  the  trial  where  he  is  in  danger  of  losing 
his  debt,  particularly  if  by  some  unforseen  circumstance  he  has 
been  prevented  from  going  to  trial  at  the  place  originally  named  by 
him  (see  LUCKS  v.  Taylor,  4  Pr.  R.  99  ;  McDonell  v.  Prov.  Ins.  Co., 

.  L.  J.  186,  where  the  Judge  appointed  to  take  the  Assizes 
refused  to  try  the  case,  being  interested  in  the  defendant's  Co.  ;  and 
Mercer  v.  Vogt,  3  Pr.  R.  94). 

On  other  extraordinary  grounds  the  place  of  trial  may  be  changed. 

For  instance,  the  existence  of  circumstances  which  may  render  it 

impossible    to    have    a    fair    trial,    such    as    political    excitement 

•    v.   Patrick,    5   Pr.    R.    210)  ;    the  interests  of   the  locality 

being  involved   (Municipal  Council  of  Ontario  v.  Cumberland,  3  II. 

C.  L.  J.  11),  or  its  prejudices  or  sympathies  enlisted  on   one  side 

so  as  to  render  a  fair  trial  impossible  (McDonayh  v.  Prov.  Ins.  Co., 

L.    J.    104;    Blackburn   v.  Cameron,   5  Pr.   R.   341  ;  see  also 

v.  MIIWII/,  9  Pr.  R.  229).     Qucere  whether  the1  pendency  of 

other  similar  suits,  and  the  fact  that  a  large  number  of  persons  are 

interested  in  the  county  in  the  matters  involved,  and  that  in  the 

opinion  of  a  number  of  residents  a  fair  trial  can  not  be  had,  will  be 

sufficient  (see  Yl/W/v.  Lfadley,  Abellv.  Kirk,  2  C.  L.  T.  555,  557  ;see 

v.  Bo  yd,  3  Pr.  R.  374).     See  also   where  the  Sheriff  is  a 

l>rannen  v.  Jarvis,  8  Pr.  R.  322 ;  or  the  County  Judge,  Anon. 

4  Pr.  J:.  310). 

The  place  of  trial  was  changed  in  a  collision  suit  in  the  Maritime 
Court  on  the  sole  ground  that  the  local  Judge  would  be  in  a  better 
•  a  to  try  the  case  from  his  practical  or  easily  obtainable  know- 
ledge of  the  locality  in  which  the  collision  occurred  ( The  Wiarton 
20.   L.  T.  360,. 

In  an  action  in  respect  of  the  infringement  of  a  patent  the  trial 
must  be  at  the  place  nearest  to  the  place  of  business  and  residence 
of  the  defendant,  under  s.  24  of  The  Patent  Act  of  1872 
v.    Walton,  9  Pr.  R.  10;  Aitcheson  v.  Mann,  9  Pr.  R.  253,  473). 
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Rules  A  reference  to  a  Master  is  prima  fade  to  the  Master  at  the  place 

254,  255.    where  the  proceedings  were  instituted  (Macara  v.    Owynne,  3  Gr. 

Changing      310  ;  McNab  v.  Mclnnis,  4  Chy.  Ch.  53),  but  the  place  is  subject 

place  o         to  be  changed,  upon,  motion,  applying  the  same  principles  as  in  the 

reference.      case  of  the  place  of  trial  (see  Jackson  v.  Harriman,  9  C.  L.  J.  29; 

McNab  v.   Mclnnis,  supra).     The  policy  of   the  Judicature  Act  in 

decentralizing  business  introduces  a  further  element,  and  as  far  as 

possible,  local  matters  are  to  be  sent  to  the  local  Masters  ;  a  reference 

was  therefore  changed  and  sent  to  the  Master  of  the  county  in  which 

partnership  business  in  question  was  carried  on  (Aitken  v.   Wilson, 

9  Pr.  It.  75). 

A  reference  was  also  changed  where  it  became  necessary  to  add 
as  a  party  the  Master  before  whom  the  matter  was  pending  (  Weldon 
v.  Templeton,  1  Chy,  Ch,  360),  and  where  the  Master's  illness  un- 
fitted him  from  attending  to  business  (Re  Kirkpatrick,  18  C.  L.  J. 
121  ;  2  C.  L.  T.  204). 
255 

Notice  of         2.  After  the  close  of  the  pleadings  either  party  (a) 
may  give  notice  of  trial  for  the  next  sitting  of  the 
Court  which  shall  be  not  less  than  ten  days  (b)  there- 
after for  the  place  so  named  or  ordered  ;  or  if  the 
plaintiff  does  not  give  such  notice  of  trial,  and  if  the 
pleadings  were  closed  six  weeks  before  the  commence- 
ordertodis-ment  °f  sucn  sitting  (c)  the    defendant, .  instead    of 
wlnsto?r      S™'m£  notice  of  trial,  may  apply   to    the    Court,   or 
prosecution.  Judge  to  dismiss  the  action  for  want  of  prosecution  (d)\ 
and  on  the  hearing  of  such  application,  the  Court  or 
Judge  may  order  the  action  to  be  dismissed  accord- 
ingly, or  may  make  such  other  order,  and   on    such 
terms  as  to  the  Court  or  Judge  may  seem  just.    (Comp. 
R.  Sup  C.  June,   1876,  R.   13  ;  R.  Sup.  C,  Order  36, 
R.  4  and  4  a ;  G,  O.  Chy.,  Nos.  161,  273.) 

Notice  of  (a)  The  English  Rule  permits  the  plaintiff  to  give  notice  of  trial 
trial  with  his  reply  though  it  does  not  close  the  pleadings  (Asquith  v. 

Molineaux,  49  L.  J.  Q.  B.  800)  ;  but  he  may  not  enter  the  case 
till  the  pleadings  are  closed  (Metropolitan  Inner  Circle  Ry.  v. 
Metropolitan  Ry.  Co.,  5  Ex.  D.  196);  and  it  does  not  permit  the 
defendant  to  give  notice  of  trial,  until  the  plaintiff  has  failed  to  do 
so  for  six  weeks  after  the  close  of  the  pleadings,  or  such  extended 
time  as  a  Court  or  Judge  may  allow.  The  Ontario  Rule,  supra,  is 
in  accordance  with  the  Chancery  practice  G.  O.  Chy.  No.  161. 

One  of  several  defendants  may  give  notice  of  trial  under  this  Rule» 
and  if  he  does  so  he  should  serve  his  co-defendants  as  well  as  the 
plaintiff  (McLean  v.  Thompson,  9  Pr.  R.  553). 

(b)  This  is  the  period  allowed  under  Rule  259  for  the  notice 
of  trial.  The  words  "  not  less  than  "  do  not  require  a  notice  of  trial 
to  be  ten  clear  days  ;  this  Rule  is  to  be  read  with  Rule  259  (see 
Harper  v.  Marx  in  note  to  that  Rule). 

As  to  when  the  pleadings  are  closed  see  notes  to  Rule  176.  Notice 
of  trial  given  before  the  pleadings  are  closed,  within  the  meaning  of 
Rule  176,  will  be  irregular  (Schneider  v.  Proctor,  9  Pr.  R.  11).  An 
action  of  ejectment  begun  under  the  old  practice  was  held  to  be  at 
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issue  on  appearance  being  put  in,  though  after  the  coming  into  force   ^\Q  255. 
of  the  Judicature  Act  (Laidlarc  v.  Ashbaugh,  9  Pr.  R.  6). 

(c)  What  foUows  is  identical  with  R.  Sup.  C.  June,  1876,  R.  13, 
somewhat  analogous  to  the  mode  of  proceeding  under  section 
the  C.  L.  P.  Act  (R.  S.  O.  c.   50),  but  simpler,  and  corres- 
-  substantially  with  the  existing  Chancery  practice. 
In  computing  the  six  weeks,  it  was  held  that  it  might   be  made 
up  of  the  time  that  had  elapsed  before,  as  well  as  after  the  coming 
•rce  of  the  Jud.  Act  (Francis  v.    Gracey,  17  C.  L.  J.  454  ;  2  C. 
L.  T.  45). 

There  is  a  continuing  duty  on  the  plaintiff's  part  to  give  notice  of 
trial  until  the  case  is  tried  ;  hence,  although  he  has  given  a  notice,  but 
the  trial  for  some  reason  is  postponed,  the  defendant  may  move  to 
dismiss  under  this  Rule  if  the  plaintiff  makes  default  in  giving  notice 
of  trial  for  any  subsequent  Assizes  (Chapman  v.  Smith,  32  C.  P. 

!IV>f  rnidn  Bank  v.  Hughes,  10  L.  R.  Ir.  15). 

Where  a  case  is  made  a  remanet,  no  notice  of  trial  need  be  given,  Remanet. 
and  the  case  need  not  be  again  entered.     A  case  was  held  to  be  a 
remit  net  where,  by  verbal  order  at  the  trial,  it  was  "  postponed  till 
the  Autumn  Assizes"  (Donovan  v.  Boultbee,   19  C.  L.  J.  352  ;  3  C. 
L.  T.  501). 

On  a  motion  to  dismiss,  some  excuse  must  be  given  for  the  default,  Motions  to 
the  sufficiency  of  which  will  depend  upon  the  circumstances  of  each  dismiss- 
case.     Chy.  Gen.  Order  276  has  been  held   to  be    still  applicable  to 
such  motions  (Bucke  v.  Murray,  9  Pr.  R.  495),  and  probably  will  be 
held  to  apply  in  all  the  Divisions  of  the    High  Court.     That  Gen. 
Order  is  as  follows  : 

••  L'76.   Where  a  defendant  is  entitled  to  give  notice  to  dismiss,  it  Chy.  Order 
is  not  to  be  sufficient  answer  to  the  motion  for  the  plaintiff,    after  276* 
being  served  with  the  notice  to  take  out  and  serve  an  order  for 
amending  the  bill  or  to  file  a  replication,  or  undertake  to  speed  the 
cause  ;  but  it  shall  be  necessary  for  the  plaintiff  to  shew  that  he  has 
uted  the  suit  with   diligence,    or  that  under  all  the  circum- 
stances the  bill  should  not  be  dismissed." 

The  general  rule  therefore  still  remains,  that  an  undertaking  to 

the  cause  is  not  a  sufficient  answer  to  a  motion  to  dismiss  for 

want  of  prosecution  (though  it  is  otherwise  in  England,    Evelyn  v. 

i3  Ch.    D.   138  ;  Freason  v.  Loe,  26  W.  R.   138)  ;  but  it  is 

still  discretionary  with  the  Judge  to  say  whether,   under  all  the 

ustances,  the  action  should  be  dismissed   (Bucke  v.  Murray, 

• 

••  inner  decisions  under  the  Chancery  practice  will   therefore 

probably  serve  as   authorities   as    to  what  is   a  sufficient   excuse 

I<L-S  in  Robinson.  &  Joseph's  Digest,  pp.  2922  et  seq.;  Finnegan 

y,  K?mau,  1   Pr.    R.    385  ;  and  as  to  what  amounts  to   waiver  of 

•i on  to  the  delay,   Cotton  v.  Rodyers,    1   Pr.  R.  423).     See  also 

v.  Roe,  20  C.  L.  J.  113. 

When-  an  action  was  ordered  to  be  dismissed  unless  notice  of  trial 
..  ii  by  a  given  time,  and  by  mistake  of  the  solicitor's  clerk 
was  not  given,  a  Judge  refused  to  extend  the  time  and  the 
"iial  Court  refused  to  interfere  (Gilder  v.  Morrison,  30  W.  R. 

ote  to  Rule  203. 

Where  one  of  several  defendants  in  an  action  has  delivered  his 
defence,  and  the  time  for  the  plaintiff  to  deliver  his  reply  to  such 
defence  has  expired,  but  the  plaintiff  has,  without  the  knowledge 
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Bnles  °f  *na*  defendant,  agreed  in  writing  with  the  other  defendants  to 
255  256  extend  the  time  for  delivering  their  defences,  that  defendant  cannot 
move  to  dismiss  the  action  as  against  him  for  want  of  prosecution, 
the  pleadings  not  yet  being  ' '  closed  ;"  and  it  was  said,  that  a 
defendant's  proper  course  is  to  write  to  the  plaintiffs  solicitor,  and 
enquire  how  the  action  stands  as  regards  the  other  defendants 
(Ambroise  v.  Evelyn,  1,  Ch.  D.  759). 

256 

Trial  of  3.  Subject  to  the  provisions  of  the  Act  and  of  the 

different  i  •          T»     i  i        /-•  TI 

questions  in  preceding  Kules,  the  Court  or  a  J  udge  may,  in  any 
.modesnt  action  at  any  time  or  from  time  to  time,  order  that 
different  questions  of  fact  arising  therein  be  tried  by 
different  modes,  or  that  one  or  more  questions  of  fact 
be  tried  before  the  others,  and  may  appoint  the  place 
or  places  for  such  trial  or  trials,  and  in  all  cases  may 
order  that  one  or  more  issues  of  fact  be  tried  before 
any  other  or  others.  (Comp.  R.  Sup.  C.  1875,  Order 
36,  R.  6.) 

Same  substantially  as  the  English  Rule. 

The  present  Rule  enables  the  Court  to  direct  one  or  more  issue  of 
fact,  which  may  decide  the  case,  to  be  tried  before  the  others. 

Rule  249  enables  the  Court  to  direct  a  preliminary  point  of  law, 
to  be  decided  which  may  prevent  the  necessity  for  trial  of  issues  of 
fact. 

Rule  194  contains  provision  of  a  similar  kind  for  enabling  a  point 
of  law  raised  by  demurrer  to  be  decided  at  the  same  time  as  issues 
of  fact  or  at  a  different  time. 

In  The  Emma  Silver  Mining  Co.  v.  Grant,  11  Ch.  D.  918,  Jessel, 
M.  R.  said  (p.  930),  that  a  "case  to  be  brought  within  this  Rule 
ought  to  be  one  of  simple  issues.  I  do  not  think  it  is  convenient  to 
travel  through  a  long  record,  and  to  get  a  number  of  complicated 
issues,  and  except  them,  so  to  say,  from  the  pleadings. "  He  ex- 
plained in  what  cases  the  Rule  had  theretofore  been  acted  upon. 
All  had  been  cases  in  which  the  application  was  by  the  defendant. 
He  said  at  page  926  : — 

"The  first  case  that  came  before  me  was  a  case  in  which  a  lady 
alleged  that  she  was  the  legitimate  child  of  somebody,  and  that 
as  such  she  was  entitled  to  take  some  very  long  and  expensive  and 
intricate  accounts  against  some  trustees.  The  trustees  showed  by 
affidavit  that  the  lady  was  born  before  the  marriage  of  her  parents, 
and  that  there  were  very  strong  grounds  indeed  for  supposing  that 
she  was  not  a  legitimate  child  at  all.  I  thought  it  a  proper  case, 
inasmuch  as  the  expense  of  taking  the  accounts  would  have  been 
enormous,  and  the  whole  suit  would  have  ended  in  nothing  but  costs 
if  the  plaintiff  did  not  establish  her  legitimacy,  for  the  issue  of  legi- 
timacy or  illegitmacy  to  be  tried  first  under  this  Rule.  I  so  directed, 
and,  as  I  am  informed,  the  result  was  that  the  lady  did  not  succeed 
in  establishing  her  legitimacy,  and  there  was  an  end  of  the  action, 
which  was  exactly  what  I  anticipated. 

"  In  a  case  of  this  kind,  my  opinion  is,  that  the  Judge  must  have 
some  evidence  which  will  make  it  at  least  probable  that  the  issue 
will  put  an  end  to  the  action.  The  plaintiff  is  not  to  be  harassed  at 
the  instance  of  the  defendant  by  a  series  of  trials,  each  trial  taking 
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issue  on  every  link  of  the  plaintiff's  case.     That  is  not  the  meaning  jj^g  255. 
of  the  Rule,  as  I  understand  it,  but  it  may  properly  be  applied  in 
such  a  case  as  that  I  have  stated,  where  the  Judge  has  serious  reason 
to  believe  that  the  trial  of  the  issue  will  put  an  end  to  the  action. 

"  I  have  had  a  case  in  which  the  plaintiff  alleged  a  very  long  title 
to,  and  claimed  an  estate.  He  alleged  himself  to  be  the  heir-at-law 
of  a  person  who  was  entitled  to  this  estate.  He  wanted  a  great 
deal  of  discovery,  and  the  possession  of  a  large  property.  The  de- 
fendant said  that  the  plaintiff  was  a  pauper,  that  it  was  a  mere 
experimental  action,  and  that  there  was  not  a  shadow  of  ground  for 
his  claim.  In  that  case  I  felt  no  hesitation  in  directing  an  issue 
whether  the  man  was  heir-at-law.  It  turned  out  that  he  was  not, 
and,  I  believe,  the  case  was  abandoned  and  was  never  tried  at  all. 

' '  There  was  a  third  case  I  remember  before  me  at  Chambers  (I 
only  give  these  instances  as  illustrations)  in  which  a  man  brought 
an  action  on  behalf  of  himself  and  all  other  tenants  of  a  manor  to 
restrain  the  inclosure  of  a  common.  The  defendant  said,  '  This  will 
be  a  very  expensive  action  to  try  ;  it  will  involve  the  customs  of  the 
manor  as  to  rights  of  common,'  and  that,  as  usual,  they  had  put  up 
a  man,  who  although  not  technically,  was  really  a  pauper,  to  sue  on 
behalf  of  himself  and  all  others,  the  only  result  of  which  action 
could  be  that  the  defendants,  if  successful,  would  have  to  pay  the 
costs  out  of  their  own  pockets.  They  alleged  and  proved  by  affi- 
davit that  the  person  who  was  plaintiff,  and  who  said  he  was 
tenant  of  the  manor,  was  not  so,  and  that  his  name,  or  the  name  of 
his  ancestors,  had  never  appeared  on  the  court  rolls  of  the  manor. 
The  only  answer  that  I  could  get  from  the  plaintiff  was,  that  he 
believed  he  was  a  tenant,  but  he  could  not  show  how.  I  thought 
before  the  defendants  were  put  to  the  enormous  expense  of  a  trial 
of  all  the  issues,  it  was  right  to  put  the  plaintiff  to  the  proof  that  he 
was  a  tenant  at  the  time  when  the  action  was  brought.  .  .  . 

"The  defendant  has  of  course  a  right  to  shape  his  own  case  and 
to  say  to  the  plaintiff  :  '  You  must  prove  every  part  of  your  case  ; 
if  I  can  put  my  finger  on  one  part  of  your  case  and  shew  that  there 
is  no  foundation  for  it  whatever,  it  is  quite  wrong  to  subject  me  to 
the  whole  expense  of  a  protracted  investigation,  and  especially  when 
the  plaintiff,  cannot  pay  the  costs  of  it.'  " 

In  the  subsequent  case  of  Piercy  v.  Young,  15  Ch.  D.  474,  the 
learned  Judge  stated  that  the  Rule  was  intended  to  be  applied  in 
exceptional  cases  only  ;  that  the  object  of  the  Judicature  Act  was 
to  try  all  disputes  together,  and  that  it  was  considered  a  beneficial 
object.  "  Separate  trials  of  separate  issues  are  nearly  as  expensive 
as  separate  actions,  and  ought  certainly  not  to  be  encouraged,  and 
they  should  only  be  granted  on  special  grounds."  It  was  there  held 
that  a  defendant  in  a  partnership  who  had  set  up  by  counter-claim, 
an  agreement  by  the  plaintiff  for  sale  of  his  interest  in  the  partner- 
ship to  the  defendant  at  a  stated  price,  was  not  entitled  to  have  this 
issue  tried  before  the  plaintiffs  issues  in  the  action. 

In  the  Tasmanian  Railway  Company  v.  Clark,  W.  N.  1879,  106 ; 
27  \V.  R.  677,  the  Court  of  Common  Pleas  refused  leave  to  try  the 
liability  of  a  surety,  before  that  of  the  principal ;  and  the  Court  of 
Appeal  declined  to  interfere  with  their  discretion. 

Where  a  reference  would  be  ordered  by  the  Judge  as  to  a  question 

of  account,  it  is  proper  that  the  question  of  liability  should  be  tried 

separately  from  the  question  to  be  so  referred  (Liverpool,  Brazil.  &c.t 

:  ilion  Company  v.  London  and  St.  Katherine  <kc.  Co'y,  W.  N., 

1875,  203;  1  Charl.  Ch.  Ca.  121). 
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Rules  -^n  Jtf*$***c&  v-  Lloyds,  W.  N.,  1875,  200,  an  action  for  libel,  an 
256-258-  application  by  the  defendant  to  have  the  question  of  libel  tried  before 
the  question  of  damages  was  refused  by  Lush,  J.,  who  said  :  "  I  do 
do  not  think  that  I  could  in  this  case  separate  the  question  of  dam- 
ages from  the  question  of  fact  without  injury  to  the  plaintiff."  In 
Dent  v.  Sovereign  Life  Assurance  Company,  W.  N.,  1879,  33,  the 
validity  of  a  life  policy  being  the  matter  in  dispute,  an  application 
by  the  plaintiff  that  the  issue,  whether  the  deceased  was  a  man  oi 
temperate  or  intemperate  habits  should  be  tried  first,  was  refused  bj 
V.  C.  Bacon,  who  said  that  "this  particular  issue  could  not  be  so 
severed  from  the  rest  of  the  case  as  to  admit  of  its  being  heard,  separ- 
ately by  a  jury  ." 

The  Rule  applies  not  merely  to  questions  of  fact,  but  to  mixed 
questions  of  law  and  fact  (Tasmanian  Ry.  Co.  v.  Clark,  sup.}. 

See  also  Tattersall  v.  National  Steamship  Co.,  in  note  to  Rule  249, 
and  Pooley  v.  Driver,  5  Ch.  D.  458. 

257 

Trial  by  jury  4.  Every  trial  of  any  question  or  issue  of  fact  by  a 
jury  shall  be  held  before  a  single  Judge,  unless  such 
trial  be  specially  ordered  to  be  held  before  two  oi 
more  Judges.  (R.  Sup.  C.,  1875,  Order  36,  R.  7.) 

Identical  with  the  English  Rule.     See  sec.  28  of  the  Act. 
As  to  the  cases  in  which  a  jury  may  be  had,  see  notes  to  a.  45  oJ 
the  Act. 

258 

Form  of  5.  Notice  of  trial  shall  state  whether  it  is  for  the 

trial?6  °  trial  of  the  action  or  of  issues  therein,  and  the  place 
and  day  for  which  it  is  to  be  entered  for  trial.  It  may 
be  in  the  Form  No.  27,  in  Appendix  (B)  with  such 
variations  as  circumstances  may  require.  (Comp.  R 
Sup.  C.,  1875,  Order  36,  R.  8.) 

By  the  English  Rule  the  notice  of  trial  is  to  state  the  place  anc 
day  in  actions  in  the  Q.  B.,  C.  P.,  and  Exch.  D.  only.  The  abov» 
Rule,  otherwise  corresponds  with  the  English  Order  36,  Rule  8,  a: 
amended  by  Rule  12  of  December  1875.  See  Redmayne  v.  Vaughan 
24  W.  R.  983. 

Notice  of  trial  of  an  action  in  the  Chancery  Division  for  tin 
Winter  Assizes  at  Hamilton,  was  held  good  where  no  Chancer 
Spring  Sittings  of  Hamilton  had  been  fixed  (Rymal  v.  McEachern,  1 
C.  L.  T.  106,  approved  in  McLean  v.  Thompson,  9  Pr.  R.  553). 

Notice  of  trial  was  amended  nunc  pro  tune  where  given  for  trial  a 
Belleville,  naming  the  day  fixed  for  the  Assizes  at  Picton,  th 
Belleville  Assizes  being  over  and  the  party  served  not  havmg  bee] 
misled  (  Walker  v.  Terry,  1  Pr.  R.  340)  so  where  "September 
was  inserted  instead  of  "  October,"  as  the  mistake  could  not  mislead 
(Bank  of  Montreal  v.  Cameron,  1  Pr.  R.  188). 

Where  after   notice   of   trial   given   by   plaintiff,    the   defendan 
obtained  an  order  postponing  the  trial  on  payment  of  costs  Held 
conditional  order  not  staying  the  plaintiff's  proceedings   and   on 
which  the  defendant  was  at  liberty  to  abandon  without  being  liabl 
to  pay  other  than  the  costs  of  the  application  (Allen  v.  Mathers, 
Pr.  R.  477). 
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6.  Ten  days'  notice  of  trial   shall   be  given,   unless  Rules 

the  party  to  whom  it  is  given  has   consented  to  take  259-261. 

short    notice  of  trial  ;  and  shall    be  sufficient  in  all  259 
cases,    unless   otherwise  ordered  by  the  Court  or 


Judge.       Short    notice    of   trial    shall   be   five    days'  short  notice 
notice.     (R.  Sup.  C,  1875,  Order  36,  R.  9  ;  Comp.  R.fivedays- 
S.  O.,  c.  50,  s.  244;  G.  O.  Ch.,  No.  163.) 

This  Rule  is  identical  with  the  English  Rule,  except  that  short 
notice  of  trial  is  there  declared  to  be  four  days,  instead  of  five  . 

The  ten  days  are  computed  in  the  usual  way,  exclusively  of  the 
first  day  and  inclusively  of  the  last,  under  Rule  456  ;  the  words 
"  not  less  than  ten  days  "  in  Rule  255  have  not  the  effect  of  making 
the  ten  days  mentioned  in  this  Rule  clear  days  (Harper  v.  Marx, 
3  C.  L.  T.  309). 

Where  notice  of  trial  is  served  on  the  Toronto  agent  of  a  solicitor, 
he  is  not  entitled  to  two  days'  additional  time,  as  formerly  under 
Rev.  Stat.  c.  50.  s.  58  (Lumsden  v.  Davies,  17  C.  L.  J.  363  ;  1  C.  L. 
T.  615). 

Where  by  arrangement  papers  were  served  by  mail,  notice  of  trial 
posted  in  time,  but  received  one  day  short  of  the  ten,  was  set  aside 
••mough  v.  Alison,  9  Pr.  R.  4). 

On  motion  to  set  aside  a  notice  of  trial  served  a  few  minutes  late, 
service  having  been  admitted,  but  immediately  afterward  repu- 
diated, it  was  held  that  unless  service  of  a  good  notice  was  negatived 
the  service  would  not  be  set  aside  (  Wright  v.  Way,  8  Pr.  R.  328). 

This  Rule  applies  in  actions  of  replevin  (  Wallace  v.  Cowan,  9  Pr. 
14). 

-up.  C.,  1S75,  Order  36,  Rule  13,  provides,   that  no  notice  of 
trial  shall  be  countermanded  except  by  consent  or  leave  of  the  Court 
or    a   Judge.     This   Rule  has   not   been   adopted  in  the     Ontario 
de.     By  the  former  Common  Law  practice  countermand  was 
permitted,  but  not  by  the  Chancery  practice.     Since  the  Judicature 
otice   of  trial   cannot    be   countermanded    by    either    party 
v.   Carter,  9  Pr.  R.  41). 


u  the  case  of  a  remanet  no  notice  of  trial  is  necessary  (Donovan  v. 
'•<#,  19  C.  L.  J.  352  ;  3  C.  L.  T.  501).  A  case  postponed  by 
at  the  trial  on  defendants'  application  is  a  remanet  ($>.). 

26O 

Notice  of  trial  shall  be  given  before  entering  the  Notice  must 
action  for  trial.     (R.  Sup.  C.,  1875,  Order  36,  R.  lo.)  Sentry 
Identical  with  the  English  Rule. 

261 

.  After  notice  of  trial  is  given   either  party  may  Entry  for 
enter  the  action  for  trial.     If  both  parties  enter  thetriaL 
action  for  trial,  it  shall  be  tried  in  the  order  of  the 
plaintiff's  entry.     (R.  Sup.  C,  1875,  Order  36,  R.  15.) 

This  Rule  corresponds  in  effect  with  the  English  Rule,  so  far  as 
the  latter  relates  to  cases  which  are  not  to  be  tried  in  London  or 
Middlesex. 
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Rules  The  effect  of  this  Rule  and  Rule  264  is  to  supersede  the  former 

261-264.  Common  Law  practice,  by  which  the  defendant  could  obtain  a  side- 
bar rule  for  costs  of  the  day  where  the  plaintiff  gave  notice  of  trial 
but  did  not  enter  the  case.  The  defendant  can  enter  the  action,  or 
if  the  plaintiff  fails  to  do  so,  the  defendant  may  apply  to  the  Judge 
under  Rule  264.  No  officer  has  now  power  to  issue  a  rule  for  costs, 
and  the  Master  in  Chambers  has  no  jurisdiction  to  entertain  an 
application  for  them  (Hopkins  v.  Smith,  9  Pr.  R.  285). 

262 

pi°eadinfgs.  9-  On  the  day  before  the  day  for  holding  the  Court 
at  which  the  action  is  to  be  tried,  the  party  entering 
the  action  for  trial  shall  deliver  to  the  proper  officer 
one  copy  of  the  whole  of  the  pleadings  in  the  action, 
for  the  use  of  the  Judge  at  the  trial,  such  copy  to  be 
certified  as  a  true  copy  by  the  officer  having  charge  of 
the  pleadings  filed.  (Comp  R.  Sup.  C,  1875,  Order 
36,  R.  17  ;  R.  Sup.  C.,  Dec.  1875,  R.  14.) 

The  English  Order  provides  for  two  copies  of  the  pleadings  being 
delivered  to  the  officer,  and  does  not  require  them  to  be  certified 
(see  Notice  W.  N.,  1877,  Ft.  2,  p.  219). 
263 

separate  jo.  Where  the   Judges  consider   that  public   con- 

aSSonsIn     venience  so  requires,  provision  may  be  made  for  the 
ch.  Division  trjaj  at  a  separate  time,  or  before  another  Judge,  of  the 
actions  from  the  Chancery  Division. 

There   is   no   corresponding  English  Rule.     In  practice,  actions 
brought  in  the  Chancery  Division  (England)  are,  as  a  rule,  tried  ii 
that  Division,  but  may  be  ordered  to  be  tried  before  a  Commissione 
of  Assize,  or  at  the  London  or  Middlesex  sittings  of  any  other  Divi 
tions  ;  in  which  case,  the  order  directing  the  trial  is  required  to  stat 
on  its  face  the  reason  for  which  it  is  expedient  that  the  same  shoul< 
be  so  tried,  instead  of  being  tried  in  the  Chancery  Division  (R.  Sup 
C.,  Dec.  1876,  R.  4).     In  this  Province,  all  actions  triable  on  circui 
are  to  be  entered  with  the  same  officer,  and  tried  without  any  dis  - 
tinction  as  to  the  Divisions  in  which  the  actions  are  brought,  unles 
provision  is  made  under  Rule  263,  for  the   separate   trial   at   an 
County  town  of  actions  to  b^  tried  there  from  the  Chancery  Div 
sion. 

See  Rymal  v.  McEachern,  in  note  to  Rule  258. 
264 

Time  of  ii.  Actions    in   all  the  Divisions  shall  be  entere< 

tSariy  fc  not  later  than  the  third  day  next  before  the  first  da 
of  the  Assizes  or  sittings  ;  but  the  Judge  may  perm: 
any  action  to  be  entered  after  the  time  above  limite( 
if  upon  facts  disclosed  on  affidavit,  or  on  the  conser 
of  both  parties  he  sees  fit  to  do  so.  This  Rule  sha 
be  construed  to  apply  to  County  Courts.  (See  R.  ' 
O.  c.  50,  s.  248). 

By  the  C.  L.  P.  Act,  sec.   248,  the  record  of  nisi  prius  was  to  1 
entered  at  any  time  during  the  five  days  next  before  the  commissi< 
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day  ;  and  on  the  said  commission  day  at  any  time  before  noon,  un-       Rules 
less  the  Judge  should  on  affidavit  permit  it  to  be  entered  afterwards.     264-266 
In  Chancery  (Order  163)  cases  were  set  down,  arid  notices  served  at 
least  fourteen  days  before  the  sittings. 

The  present  Rule  follows  neither  practice  ;  it  forbids  the  entry  on 
the  day  the  Assizes  or  sittings  begin  ;  and  requires  it  to  be  made 
not  later  than  the  third  day  next  before  such  first  day,  unless  with 
the  Judge's  permission.  It  may  be  made  on  any  earlier  day  after 
notice  of  trial  is  given  (Rule  260). 

Sunday  is  under  Rule  455,  to  be  excluded  in  computing  "the 
third  day"  (Purr  v.  Lough,  3  0.  L.  T.  312). 

See  Hopkins  v.  Smith,  9  Pr.  R.  285,  in  note  to  Rule  261. 

The  provision  that  the  Rule  shall  be  construed  as  applying  to 
County  Courts  arises  from  the  Rule  of  the  County  Courts  differing 
from  the  former  Rule  of  the  Superior  Courts  in  this,  that  section  248 
of  the  C.  L.  P.  Act  provides  that  the  record  of  nisi  prius  shall  be 
entered  at  any  time  during  the  five  days  next  before  the  commission 
day  and  on  said  commission  day  at  any  time  before  noon  ;  while  in 
the  County  Courts,  by  section  250,  the  provision  is  that  the  plain- 
tiff is  to  enter  the  record  on  or  before  the  first  day  of  the  sittings  of 
the  Court  without  any  restriction  as  to  five  days  or  to  the  hour  of 
noon  ;  and  by  the  490th  Rule  it  is  provided  only  that  the  practice 
for  the  time  being  of  the  High  Court  is  to  apply  where  the  present 
practice  of  the  County  Courts  corresponds  with  that  of  the  Superior 
Courts. 

12.  Where  the    Deputy    Clerk   of  the   Crown  and.,.265.,, 

r       J  Actions  with 

Deputy  Registrar   in   any  County  are  not  the  same  whom 
person,  all  actions  shall  be  so  entered  with  the  Deputy en 
Clerk  of  the  Crown,  except  in  oases  under   Rules  10 
and  13,  but   the   Deputy   Registrar  shall   attend  the 
trial  of  actions  brought  in  the  Chancery  Division,  and 
shall  be  entitled  to  the  same  fee  as  if  the  cause  had 
had  been  set  down  with  him  for  hearing. 

N  < »  corresponding  English  Rule.  By  s.  64,  sub.  -s.  4  of  the  Act,, 
the  offices  of  Deputy  Clerk  of  the  Crown  and  Deputy  Registrar 
(not  Local  Master)  are  to  be  consolidated  as  vacancies  occur,  unless 
the  Presidents  of  the  Divisions,  or  a  majority  of  them,  recommend 
otherwise.  The  fee  payable  to  the  Deputy  Clerk  of  the  Crown  is 
$3  (44  V.  c.  8,  s.  1). 

13.  In  case  of  provision  being  made  for  the  trial  atwlJJ^r 
a  separate   time   and   place  of  actions  brought  in  ortobenSie 
assigned  to  the  Chancery  Division,  the  actions  shall  trar!  B 
be  entered  for  trial  with  the  Registrar,   or  Deputy 
Registrar,  as  the' case  may  be,  according  to  the  pre- 
sent practice  of  the  Court  of  Chancery. 

No  corresponding  English  Rule.     See  Rule  263  supra. 

The  former  Chancery  Practice  as  to  the  length  of  notice  of  trial  is 
not  introduced  by  this   Rule.     Rule   259   regulates  the   length   of 
26 
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Knles      notice  in  all  the  Divisions.     The  present  Rule  only  designates  the 
OQ7  ORQ     officer  with  whom  entry  of  the  case  should  be  made  (Barker  v.  Furze, 
'    9  Pr.  R.  83). 

See  Rymal  v.  McEachern,  in  the  notes  to  Rule  258. 

Septate          r4-  The  party  entering  an  action  for  trial  shall  in- 

iists  of  de-  dorse  on  the  copy  of  the  pleadings  delivered  as  afore- 
fended  and       .  ,       ,  r      ,    •    i    •  r 

undefended  said,  whether  the  matter  tor  trial  is  an  assessment  of 

damages,  or  an  undefended  issue,  or  a  defended  issue  ; 
and  the  officer  with  whom  the  action  is  so  entered 
shall  make  two  lists,  and  enter  each  action  in  one  of 
the  said  lists,  in  the  order  in  which  the  actions  are 
entered  with  him  ;  and  in  the  first  list  he  shall  enter 
all  the  assessments  arid  undefended  issues,  and  in  the 
second  list  all  defended  issues,  and  the  Judge  at  the 
trial  may  call  on  the  actions  in  the  first  list  at  such 
time  and  times  as  he  finds  most  convenient  for  dispos- 
ing of  the  business  (See  R.  S.  O.,  c.  50,  s.  249). 

Substantially  the  same  as  the  enactment  in  the  section  of  the 
C.  L.  P.  Act  referred  to.  There  is  no  corresponding  English  Rule. 

1  5-  If»  when  an  action   is   called  on   for  trial,   the 
plaintiff  appears,  and  the  defendant  does  not  appear, 

I  \    .         '  .... 

then  the  plamtiri  may  prove  his  claim,  so  far  as  the 
burden  of  proof  lies  upon  him.  (R.  Sup.  C.,  1875, 
Order  36,  R.  18). 

Heretofore,  in  actions  of  ejectment,  if  the  defendant  did  not  ap- 
pear at  the  trial,  the  plaintiff  was  entitled  to  a  verdict  without  any 
proof  (R.  S.  O.  c.  51,  s.  32).  Hereafter,  ejectment  suits  will  be  on 
the  same  footing  in  that  respect  as  other  suits.  See  Guillet  v.  Clark, 
referred  to  and  discussed  in  72  L.  T.  (Journ.j  398. 

In  the  cases  dealt  with  by  this  Rule,  it  does  not  appear  necessary 
that  the  plaintiff  should  prove  service  of  the  notice  of  trial  (Chorlton 
v.  Dickie,  13  Ch.  D.  160).  This  is  in  accordance  with  the  practice 
at  Law.  There  had  been  a  previous  decision  by  Fry,  J.,  the  other 
way  (Cockshottv.  London  General  Cab  Co  ,  26  W.  R.  31  ;  W.  N.  1877, 
214).  See  note  to  next  Rule. 


ance  of 

defendant. 


a£lntiff. 


1  6,  If,  when  an  action  is  called  on  for  trial,  the  de- 
tenant  appears,  and  the  plaintiff  does  not  appear, 
the  defendant,  if  he  has  no  counter-claim,  shall  be  en- 
titled to  judgment  dismissing  the  action,  but  if  he  has 
a  counter-claim  he  may  prove  such  claim  so  far  as  the 
burden  of  the  proof  lies  upon  him.  (R.  Sup.  C., 
1875,  Order  36,  R.  19.) 

Same  as  the  English  Rule. 
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In  such  case  the  defendant  is  entitled  to  judgment  dismissing  the       Rules 
action  with  costs  (Farrell  v.  Wale,  36  L.  T.  95  and  cases  infra.).    The    269   270 
hint  need  not  prove  service  of  notice  of  trial  on  him   (James  v. 
:i.  l>.  410,  and  Re  Palmer,  Skipper  v.  Skipper,  32  W.  R., 
•  L.  T.  553  ;  following  Ex  part?  L<nr«,  1  Ch.  D.  160  ;  not  follow- 
ing Cockle  v.  Joyce,  1  Ch.  D,  56.     See  Chorlton  v.  Dicki<>,  13  Ch.  D. 
160).     But  where  notice  of  trial  had  been  given  by  the  plaintiff,  and 
he  filed  a  liquidation  petition,  under  which  a  trustee  had  been  ap- 
pointed, and  no  one  appeared  at  the  trial  for  the  plaintiff'  or  trustee, 
proof  of  service  of  notice  on  the  trustee  was  held  to  be  necessary 
.  7  Ch.  D.  411). 

The  practice  in  England,  where  the  plaintiff  does  not  appear,  is 
not  to  swear  the  jury,  and  any  costs  which  the  defendant  may  incur, 
by  having  the  jury  sworn  in  such  case,  the  defendant  may  not  be 
entitled  to  get  taxed  (Lane  v.  Eve,  W.  N.  1876,  86). 

Where  a  test  action  came  on  for  trial,  the  plaintiff  was  not  pre- 
pared to  proceed  and  applied  for  a  postponement  to  which  under  the 
circumstances  so  far  as  his  own  interest  was  concerned  he  was  not 
entitled  ;  held,  that  the  Court  could  not  regard  the  rights  of  the 
plaintiffs  in  the  other  actions,  and  must  dismiss  the  action  with  costs 
(Ro>nn«un  v.  Ch'.i.dii'ick,  1  Ch.  D.  878).  See  note  to  Rule  170  b. 


17.  Any  verdict  or  judgment  obtained  where  one 
party  does  not  appear  at  the  trial  may  be  set  aside 
the  Court  or  a  Judge  upon  such  terms  as  may  seem 
fit  ;  such  application  may  be  made  at  the  Assizes  or, 
(a)  sittings  at  which  the  trial  took  place,  or  in  Toronto. 
(Comp.  R.  Sup.  C,  1875,  Order  36,  R.  20.) 

(a)  Instead  of  what  follows,  the  English  Rule  has  the  words  "  in 
Middlesex."  The  English  Rule  also  requires  the  application  to  be 
made  within  six  days  after  the  trial. 

Where  a  defendant  was  not  represented  at  the  trial  of  an  action, 

because  his  solicitor  was  ignorant  of  the  fact  that  the  action  had 

with  others  IK^-II  transferred  from  one  Judge  of  the  Chancery  Divi- 

sion to  another,    Fry,  J.,  held  that  the  solicitor  had  therein  been 

guilty  of  gross  negligence,  and  that  the  plaintiff  could  not  be  reliev- 

But  it  was  held  on  appeal,  that  the  judgment  must  be  set 

<>n  payment  of  the  costs  of  the  day.  Jessel,  M.  R.,  observing: 

"  >olk-itor.s  cannot  any  more  than  other  men  conduct  their  business 

without  sometimes  making  slips  ;  and  where  a  solicitor  watches  the 

list,    and  happens  to  miss  the  case,  in  consequence  of  which  it   is 

in   his  absence,  it  is  in  accordance  with  justice,  and  Avith  the 

•  f  practice,  to  restore  the  action  to  the  paper  on  the  terms  of 

the  party  in  default  paying  the  costs  of  the  day  ;  which  include  all 

urown  away  by  reason  of  the  trial  becoming  abortive"  (Bur- 

<jn\u>-  v.    Taijlur,  i)  Ch.  D.  4). 

Where  the  Court  was  satisfied  that  the  absence  of  the  defendant 

and  his  counsel,  was  purely  accidental  a  judgment  by  default  was 

i«;  on  payment  of  plaintiff's  costs  of  hearing,  including  reason- 

able  disbursements  to  counsel,    and  the  costs  of   the   application 

(  (Co///;  v.  ////I//H-X,  17  C.  L.  J.  427).    On  similar  terms  an  action  dis- 

i  was  restored  to  the  paper  where  in  consequence  of  the  illness 

of  the   plaintiff's   solicitor,   the  necessary  arrangements  were  not 

made  (Birch  v.   Williams,  W.  N.  1876,  168). 
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Evidence 


mistake, 


Where  one  counsel  had  been  unavoidably  detained  by  a  railway 
accident,  and  the  other  been  prevented  by  indisposition  from  con- 
ducting the  case  (see  Cockle  v.  Joyce,  in  Burgoine  v.  Taylor,  9  Ch. 
D.  3);  and  where  the  defendant  had  personally  been  guilty  of  no 
negligence,  though  his  solicitor  had  neglected  to  attend  to  the 
defence  and  the  defendant  made  an  application  within  six  days  of  his 
having  heard  that  the  trial  had  taken  place,  the  Court  granted  an 
extension  of  time,  to  enable  him  to  make  application  to  set  aside  the 
judgment  (Michell  v.  Wilson,  25  W.  R.  380).  So  also  where  one  side 
had  trusted  to  a  reasonable  expectation  of  a  settlement  of  the  dispute 
(  Wright  v.  Clifford,  26  W.  R.  369  ;  47  L.  J.  Chy.  544). 

As  to  delay  in  applying,  see  May  v.  Head,  W.  N.,  1880,  26; 
Wilkinsv.  Bedford,  35  L.  T.  622;  Webster  v.  Coal  Consumers  Co., 
1  Charl.  Ca.  (Court)  131  ;  Atwood  v.  Chichester,  3  Q.  B.  D.  722,  and 
notes  to  Rules  72  and  214. 

l8-  Where,  through  accident  or  mistake  or  other 
cause>  anY  party  omits  or  fails  to  prove  some  fact 
material  to  his  case,  the  Judge  may  proceed  with  the 
trial,  subject  to  such  fact  being  afterwards  proved  at 
such  time,  and  subject  to  such  terms  and  conditions 
as  to  costs  and  otherwise,  as  the  Judge  shall  direct  ; 
and  if  the  case  is  being  tried  by  a  jury,  the  Judge  may 
direct  the  jury  to  find  a  verdict  as  if  such  fact  had 
been  proved,  and  the  verdict  shall  take  effect  on  such 
fact  being  afterwards  proved  as  directed  ;  and  if  not 
so  proved,  judgment  is  to  be  entered  for  the  opposite 
party,  unless  the  Court  or  a  Judge  otherwise  directs. 
This  Rule  shall  not  apply  to  an  action  for  libel. 

New. 

The  abstaining  by  a  party  from  proof  under  an  idea  that  his  ad- 
versary had  no  real  intention  of  putting  him  to  such  proof,  and 
being  thereby  taken  by  surprise,  is  no  ground  for  a  new  trial  (An- 
drews v.  Stuart,  1  C.  L.  T.  724). 

In  applications  to  open  up  proceedings,  by  way  of  review,  on  the 
ground  of  newly  discovered  evidence,  the  party  applying  must 
shew  (1)  that  the  evidence  is  such  that  if  it  had  been  brought  for- 
ward at  the  proper  time  it  might  probably  have  changed  the  result  ; 
(2)  that  at  the  time  he  might  have  so  used  it,  neither  he  nor  his 
agent  had  knowledge  of  it  ;  (3)  that  it  could  not,  with  reasonable 
diligence,  have  been  discovered  in  time  to  have  been  so  used  ;  and 
(4)  the  applicant  must  have  used  reasonable  diligence  after  the  dis- 
covery of  the  new  evidence  (Dumble  v.  Coboury  and  Peterboro''  -K'y 
Co.,  29  Gr.  121  ;  Colonial  Trusts  v.  Cameron,  21  Gr.  70  ;  see  also 
Caradicev.  Currie,  19  Gr.  108  ;  Waters  v.  Shade,  2  Gr.  218;  Mur- 
ray v.  Canada  Central  Railway  Co.  .  1  Ont.  App.  646  ;  Synod  v  .  Dt 
Elaquiere,  19  C.  L.  J.  351). 

See  also  Bigsby  v.  Dickinson,  4  Ch.  D.  24  in  note  to  Rule  273. 


mentof 


19.  The  Judge,  if  he  thinks  it  expedient  for  the 
interest  of  justice,  may  postpone  or  adjourn  the  trial 
for  such  time,  and  upon  such  terms,  if  any,  as  he  shall 
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think  fit.     (R.  Sup.  C,   1875,  Order  36,  R.  21,  See  R.      Rules 

S.  O.,  C.  50,  s.  259.)  272,273. 

Identical  with  the  English  Rule.      Where  the  hearing  of  an  action 

Ljourned  to  allow  the  plaintiffs   to  add   parties,  the  plaintiffs 

I  tn  pay  all  the  costs  incurred  by  the  action  having  been 

in  the  p:ip  -i-  for  hearing  ;  and  not  merely  a  fixed  sum  for  costs  of 

,i/da!lv.  Martinson,  5Ch..D.  780). 

For  terms  imposed  where   defendant   obtained  an  order  for  post- 

nt  on  payment  of  costs,  and  then  notified  plaintiffs  solicitor 

that  defendant  would  not  pay  the  costs  and  trial  must  go  on,  upon 

which  plaintiff  applied  to  postpone,  see  Allen  v.  Mathers,  19  C.  L. 

J.  T'.i. 

20.  Upon  the  trial  of  an  action,  the  Judge  may,  at  Judge7^ay 
or  after  the  trial,  direct  that  judgment  be  entered  for  direct  entry 
any  or  either  party,   or  adjourn   the   case  for  further  preserve11*1 
consideration.      (Comp.  R.  Sup.  C.,   December,  1  876,  -iudsment- 
;   R.  S.  O.,  c.  50,  s.  262.) 

The  English  Rule  has  the  following  additional  words:  "  Or  leave 
ii-ty  to  move  for  judgment.  No  judgment  shall  be  entered 
i  trial  without  the  order  of  a  Court  or  Judge.'' 

See  notes  to  sees.  28  and  44  of  the  Act. 

A  Judge  is  not  bound  under  the  Judicature  Act  to   submit  ques- 

tions in  writing  to  the  jury  (Lett.  v.  St.  Laivrence,  1  Ont.  545)  ;  but 

if  he  does  the  jury  are  bound  to  answer  them,  and  may  not  give  a 

,1  verdict,  except  in  the  discretion  of  the  Judge  (Furlong  v. 

•''.  7  Ont.  App.  145). 

Where  at  the  trial  it  appears  at  the  close  of  a  plaintiff's  case 
that  there  is  no  evidence  against  one  of  the  defendants,  it  is  within 
the  discretion  of  the  Judge  whether  he  will  then  direct  a  verdict 
in  such  defendant's  favour,  or  wait  till  the  whole  evidence  in  the 
*  (Parnell  v.  <!ri-<tf  W<'*t<'rn  Railway  Company,  34  L.  T. 
I'-M  ;  see  1  Q.  B.  D.  636). 

In  such  a  case  the  action  being  for  negligence  the  other  defend- 

ant called  witnesses,  the  effect  of  whose  evidence  was  to   throw  the 

blame,  on  his   co-defendant,   and  they  were  cross-examined  by  his 

1.  a  verdict  Iteinir  found  against  this  defendant  and  in  favour 

of  the  other  ;  it  was  held  that  these   circumstances  did  not  entitle 

unsuccessful  defendant  to  object  to  the  verdict.     (/&.). 

Where  there  are  several  distinct  issues  to  be  tried,  the  Judge  may, 

:t  th'-  consent  of  the  parties,   accept  the  verdict  of  the  jury 

upon  tl  ea  cm  which  they  agree,  and  discharge  them  upon  the 

.  leaving  the  parties  if  they  think  fit  to  take   down   the   un- 

I  issues  to  ,-v  new  trial  ;  and  the  Court  will  give   judgment  on 

•••tided    issues,   and    has   power  to  send    dmvn   the   undecided 

a  new  trial  (  J/»o-.s//  v.  I^uir^  45  L.  J.,  C.  P.  505). 


Where  a  party  is  taken  by  surprise  by  a  point   made   against    him 

at  the  hearing,  the  Judge  may,  if   he   thinks    right,    at  any  stage  of 

the  trial  allow  him  to  produce  rebutting  evidence  ;  and   if  such  per- 

i  is  r-r'iised,  the  Court  of  Appeal  will,  in  a  proper  case,  permit 

videnee  to  be  taken  on  the   appeal   (/>i<i«ln/  v.  Diexiruon. 

24 


406  ONTARIO  JUDICATURE  ACT,  1881. 

Rule  273.  ^n  a  su^  f°r  an  injunction  to  restrain  a  nuisance  caused  by  a 
chemical  manufacturer,  the  plaintiff's  counsel  applied  at  the  close  of 
his  speech  for  liberty  to  adduce  evidence  to  explain  (as  the  plaintiff's 
witnesses  had  had  no  opportunity  of  doing)  certain  evidence  of  the 
defendant's  witnesses  as  to  various  vapours  arising  from  a  material 
(asphalt)  stated  to  be  used  in  the  manufacture  of  varnish  made  by 
the  plaintiff,  and  to  show  that  the  word  asphalt  had  a  double 
meaning  : — Held  that  the  evidence  should  be  admitted  (/&.). 

A  Judge  may  at  any  period  in  a  case  allow  further  evidence  to  be 
called  for  his  own  satisfaction,  by  either  party,  even  though  it  is 
doubtful  whether  the  party  is  entitled  to  put  in  such  evidence  as  of 
right  (Budd  v.  Davison,  29  W.  R.  192). 

After  a  judgment  by  consent  has  been  passed  and  entered,  it 
cannot  afterwards  be  varied  on  the  ground  of  mistake,  except  for 
reasons  sufficient  to  set  aside  an  agreement  ( Attorney-General  v. 
Tomline,  7  Ch.  D.  388).  As  to  appeals  in  such  cases,  see  s.  32, 
of  the  Act  and  notes. 

When  the  Judge  does  not  direct  judgment  to  be  entered,  this 
Rule  would  seem  to  enable  him,  as  formerly  under  Rev.  Stat.  c.  50, 
s.  262,  to  indorse  on  the  record  or  copy  of  pleadings  his  judgment 
upon  which  judgment  may  be  entered  as  though  the  indorsement 
had  been  made  at  the  trial  ;  or  he  may,  after  the  facts  have  been 
found  by  the  jury  or  by  the  Judge  at  or  after  the  trial,  indorse  the 
finding,  and  leave  the  parties  to  move  for  judgment  before  him.  In 
such  case  it  is  a  question  whether  the  Judge,  after  a  finding  by  the 
jury  for  the  plaintiff,  can  on  motion  for  judgment,  direct  a  judg- 
ment for  defendant  to  be  entered  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury.  The  power  seems  to  have  been  assumed 
in  Daviex  v.  Felix,  4  Ex.  D.  33,  though  the  Judge  on  consideration 
could  not  say  that  there  was  no  evidence  to  go  to  the  jury.  See  also 
Sees.  22  and  23  of  the  Act  and  Daun  v.  Simmins,  48  L.  T.  343,  and 
Hamilton  v.  Johnson,  5  Q.  B.  D.  263. 

It  would  seem  that  when  the  jury  disagree  and  are  discharged,  a 
motion  to  enter  a  verdict  for  defendant  may  be  made  (Bank  of  B.  ^. 
A.  v.  Eddy,  Patterson,  J.  A.,  Nov.,  1883).  In  that  case  the  action  was 
upon  promissory  notes  :  the  defence  relied  on  was  the  insolvency  of 
the  defendant  and  his  discharge  under  a  deed  of  composition  and  dis- 
charge duly  confirmed.  In  reply  the  plaintiffs  attacked  the  discharge 
on  the  grounds  of  fraud  and  fraudulent  preference.  Objections  were 
taken  to  the  validity  of  the  discharge  upon  facts  which  were  undis- 
puted, and  as  to  certain  other  matters  of  fact  which  were  disputed 
evidence  was  gone  into,  to  show  that  the  discharge  had  been  obtained 
by  fraudulent  preference  of  a  creditor  and  by  giving  to  that  creditor 
a  valuable  security.  At  the  trial  the  defendant  objected  that  there 
was  no  evidence  to  go  to  the  jury.  Without  deciding  whether  there 
was  or  was  not  evidence  the  question  was  left  to  the  jury  by  the 
Judge,  and  this  and  all  other  questions  were  reserved  for  discussion 
on  motion  for  judgment.  The  jury  disagreed  and  therefore  left  the 
question  unanswered.  Nevertheless  both  parties  moved  for  judg- 
ment, the  plaintiffs  contending  that  on  the  undisputed  facts,  objec- 
tions fatal  to  the  discharge  were  established:  the  defendant  contend- 
ing that  the  discharge  was  good  as  against  such  objections,  and  that 
there  was  no  evidence  proper  to  go  to  the  jury  on  the  issue  of  fraud 
or  fraudulent  pi-eference.  Both  motions  were  refused,  though  appa- 
rently considered  proper  in  point  of  form,  the  Judge  being  of  the 
opinion  that  the  issue  as  to  the  validity  of  the  discharge  could  not 
properly  have  been  withdrawn  from  the  jury,  and  that  the  undis- 
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e  not,  without  the  matters  left  to  the  jury  for  consid-       Rules 
M.  sufficient  to  decide  the  question  as  to  the  validity  of  the     274-276. 
trge. 

21.  The  Registrar,  Clerk  of  Assize,  or  other  officer  By^^ 
present  at  the  trial  shall   enter  all  such  findings  of  ^5J®80f 
fact  as  the  Judge  may  at  the  trial  direct  to  be  entered,  be  made, 
and  the  directions,  if  any,   of  the  Judge  as  to  judg- 
ment,  and    the   certificates,    if  any,,   granted   by  the 
Judge,  such  entry  to  be  made  in  a  book  to  be  kept 

for  the  purpose,  and  also  to  be  indorsed  on  the  copy 
of  the  pleadings  delivered  under  Rule  9  of  this  Order. 
(Comp.  R.  Sup.  C,  1875,  Order  36,  R.  23.) 

The  practice  under  the  English  Rule  is  substantially  the  same  as 
this  Rule  provides,  except  that  the  certificate  is  not  required  to  be 
indorsed  on  the  copy  of  the  pleadings. 

22.  The  said  indorsement,  or  the  certificate  of  the  Certiflcate 
said  officer,  or  the  certificate  of  the  Judge,  shall  be  a  °f  Judge  or 

,  ,  rr>  r-  -  Officer. 

sufficient  authority  to  the  proper  officer  for  entering 
judgments  to  enter  judgment  accordingly.  The  cer- 
tificate may  be  in  the  Form  No.  174,  in  Appendix  (I) 
hereto.  (Comp.  R.  Sup.  C.  1875,  Order  36,  R.  24.) 

The  English  Rule  is  the  same  in  substance. 

Formerly,  in  the  Courts  of    Common   Law,    when    a   cause  was 

entered  for  trial,  a  copy  of  the  record  showing  the  issues  to  be  tried, 

called  the  nisi  priu*  record,  was  deposited  with  the  officer.     After 

the  trial  the  ///W  prius  record  was  indorsed  with  the  postea  showing 

-ult  of  the  trial,  and  delivered  to  the  successful  party  as  soon 

as  he  was  entitled  to  sign  judgment.       The  possession  of  the  postea 

i  his  right   to  judgment,  and  was  the  warrant  to  the  proper 

t<>  enter  the  judgment.    There  is  now  to  be  no  nisi  prius record  ; 

<>py  of  the  pleadings  for  the  use  of  the  Judge,  is  under 

-•>:.',  to  be  deposited  on  entering  the  action  for  trial  ;  and  the 

rovided  by  the  new  Rules  takes  the  place  of  the  postea 

In  Chancery,  there  was  no  ni/<>  />fitis  record,  and  no  copy  of  the 

pleading  wis  provided  for  the  use  of  the  Judge.     He  referred  to  the 

originals  at  the  trial  or  hearing  ;  and  in  case  of  reserving  judgment 

were  left  with  him. 

23.  Where  any  cause  or  matter,  or  any  question  i 
any  cause  or  matter,  is  referred  to  a  referee,  he  ma}-,  n -f. 
subject  to  the  order  of  the  Court  or  a  Judge,  hold. the 
trial  at,  or  adjourn  it  to  any  place  which  he  may  deem 

•  convenient,  and  have  any  inspection  or  view, 
either  by  himself  or  with  his  assessors  if  any,  which 
he  may  deem  expedient  for  the  better  disposal  of  the 
controversy  before  him.  He  shall,  unless  otherwise 
directed  by  the  Court  or  a  Judge,  proceed  with  the 
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Rules     trial  de  die  in  diem  in  a  similar  manner  as  in  actions 
276-279.    tried  by  a  jury.       (Comp.  R.  Sup.  C,  1875,  Order  36 

R.  30.) 

Identical  with  the  English  Rule. 

It  has  been  held  that  an  application  to  review  the  finding  of  a  re- 
feree under  the  Judicature  Act  must  be  supported  by  evidence,  on 
affidavit  or  otherwise,  of  the  proceedings  before  him.  Counsel  who 
appeared  before  him  cannot  move  on  his  own  statement  (Stubbs  v. 
Boyle,  2  Q.  B.  D.  124). 

The  provision  as  to  a  referee  sitting  de  die  in  diem  is  directory  only  ; 
and  non-compliance  with  it  is  not  a  ground  for  setting  aside  his 
finding  (Robinson  v.  Robinson,  35  L.  T.  337  ;  24  W.  R.  675.) 

277          24.  Subject  to  any  order  to  be  made  by  the  Court 

aUrMbe88  or  Judge  ordering  the  same,  evidence  shall  be  taken 

fore  referee.  at   any  trial   before   a  referee,  and  the  attendance  of 

witnesses   may  be  enforced   by  subpoena,  and   every 

such  trial  shall  be  conducted  in  the  same  manner,  as 

nearly  as  circumstances  will  admit,  as  trials  before  a 

Judge  of  the  High  Court,  but  not  so  as  to  make  the 

tribunal  of  the  referee  a  public  court  of  justice.       (R. 

Sup.  C,  1875,  Order  36,  R.  31.) 

Identical  with  the  English  Rule.  This  Rule  applies  only  where 
the  reference  is  to  an  official  or  special  Referee  under  this  Act, 
(Roomy  v.  Whiteley,  W.  JST.,  1883,  225).  For  the  practice  on  arbi- 
trations under  the  C.  L.  P.  Act,  R.  S.  0.,  c.  50,  see  sec.  222,  et  seq. 
supra  p.  95. 

Referafhas       25-  Subject  to  any  such  order  as  last  aforesaid,  the 

authority 'of  referee  shall  have  the  same  authority  in  the  conduct 

of  any    reference  or  trial  as  a   Judge   of  the    High 

Court  when  presiding  at  any  trial  before  him.     (R. 

Sup.  C.,  1875,  Order  36,  R.  32.) 

Identical  with  the  English  Rule. 

The  Referee,  whether  the  reference  is  for  report,  (sec.  47, )  or  trial, 
(sec.  48)  has  power,  subject  to  the  control  of  the  Court  to  fix  a  per- 
emptory appointment  for  the  hearing  and,  on  default  of  either  party, 
to  proceed  in  his  absence  (  Wenlock  v.  River  Dee  Co.,  32  W.  R.  220, 
49  L.  T.  617). 

279  20.  Nothing  in  these  Rules  contained  shall  authorize 

Smmitto    any  referee  to  commit  any  person  to  prison  or  to  en- 
prison,        force  any  order  by  attachment  or  otherwise.     (R.  Sup 
C,  1875,  Order  36,  R.  33.) 

Identical  with  the  English  Rule. 
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The  referee  may,  before  the  conclusion  of  any      Rales 
trial  before  him,  or  by  his  report  under  the  reference    280-282. 
made  to  him,  submit  any  question  arising  therein  for      28O 
the  decision  of  the  Court,  or  state  any  facts  specially  f£fte  m*7 
with  power  to  the  Court  to  draw  inferences  therefrom,  ?,ue!^ion»  to 

1111  11      "ie  Court. 

and  in  any  such  case  the  order  to  be  made  on  such  sub- 
ion  or  statement   shall  be  entered  as  the  Court 
may   direct.     (R.   Sup.  C,  1875,  Order  36,  R.  34   as 
amended  by  R.  Sup.  C.,  March,  1879,  R.  5  ;   R.  S.  O., 

C.  50,  S.  211.) 

Identical  with  the  first  part  of  English  Rule  34  referred  to. 

28.  The  Court  shall  have  power  to  require  any  ex-  Cou^ay 
planations  or  reasons  from  the  referee,  and  to  remit  remit  case 

.  c  r  .    .    ,         or  decide  on 

the  cause  or  matter,  or  any  part  thereof,  for  re-trial  or  evidence 
further  consideration,  to  the  same  or  any  other  referee  ; taken- 
or  the  Court  may  decide  the  question  referred  to  any 
referee  on  the  evidence  taken  before  him,  either  with 
or   without   additional  evidence,  as   the    Court    may 
direct.     (R.  Sup.  C.,  1875,  Order  36,  R.  34.) 

responds  with  the  effect  of  the  English  Rule  referred  to.     The 

powers  given  by  these  Rules  are  more  extensive  than  those  conferred 

0.  L   P.  Act,  sec.  211,  which  simply  enabled  an  arbitrator  to 

state  his  award  as  to  the  whole  or  any  part  thereof,  in  the  form  of  a 

special  case  for  the  opinion  of  the  Court.     And  the  Court  could  only 

ith  the  case  as  stated.  Under  this  Rule  the  Court  may  require 
of  the  referee  explanations  or  reasons,  or  send  th^  matter  back  for 
re-trial  or  reconsideration,  and  to  another  referee  if  it  thinks  fit  ;  or 
may  itself  decide  the  question  on  the  same  evidence,  or  with  addi- 

evidence. 

notes  to  sees.  47  and  48  of  the  Act,  pp.  64-69. 


ORDER    XXXII. 

EVIDENCE  GENERALLY. 
I.   In  the  absence  of  any  agreement  between  the      f8S 

,  .  V?    ,  Evidence  on 

parties,  and  subject  to  these  Rules,  the  witnesses  atfeiiiof 
the  trial  of  any  action  or  at  any  assessment  of  dam- a(: 
ages,  shall  be  examined  viva  voce  and  in  open  Court, 
but  the  Court  or  a  Judge  may  at  any  time  for  suffi- 
cient reason  order  that  any  particular   fact   or   facts 
may  be  proved  by  affidavit,  or  that  the  affidavit  of  any 
witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditions  as  the  Court  or  Judge  may  think  reason- 
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Eule  282.  able,  or  that  any  witness  whose  attendance  in  Court 
ought  for  some  sufficient  cause  to  be  dispensed  with, 
be  examined  before  an  examiner ;  provided  that 
where  it  appears  to  the  Court  or  Judge  that  the  other 
party  bonafide  desires  the  production  of  a  witness  for 
cross-examination,  and  that  such  witness  can  be  pro- 
duced, an  order  shall  not  be  made  authorizing  the 
evidence  of  such  witness  to  be  given  by  affidavit. 
(Comp.  R.  Sup.  C,  1875,  Order  37,  R.  I  ;  G.  O.  Chy., 
No.  176). 

The  English  Rule  provides  for  the  examining  by  interrogatories, 
or  otherwise,  of  a  witness  whose  attendance  is  dispensed  with.  The 
Rules  are  otherwise  the  same.  The  authority  to  permit  the  use  of 
affidavits  at  a  trial  is  new,  so  far  as  relates  to  Common  Law  Courts. 
In  Chancery,  exhibits  might  formerly  be  proved  at  the  hearing  in 
that  way.  See  also  Chy.  G.  O.  176. 

For  the  procedure  where  evidence  is  to  be  by  affidavit  see  Rule 
301.  The  Court  has  only  power  to  order  the  evidence  for  the  trial 
of  the  action  to  be  taken  by  affidavit.  It  has  no  power  on  a  motion 
for  judgment  by  default  of  pleading  to  receive  evidence  by  affidavit 
to  prove  the  allegations  of  the  statement  of  claim  against  infants  or 
non  compotes  mentis,  except  where  Rule  322  is  applicable.  fSee  Ellis 
v.  Robbitis  50  L.  J.  512  ;  17  C.  L.  J.  342  ;  and  Re  Fitzwater,  L.  J. 
Chy.  83.) 

The  Judge  should  in  every  case  if  fairly  contested  or  disputed 
fact  coming  on  to  be  tried,  take  the  evidence  orally  unless  some 
good  reason  to  the  contrary  is  shown  (Atty.-Gen.  v.  Metropolitan 
District  Ry.  Co.,  5  Ex.  D.  218.  See  also  Nagle-Gillman  v.  Chris- 
topher, 4  Ch.  D.  173  ;  Blackburn  v.  Brooks,  1  Ch.  D.  68  ;  Warner 
v.  Mosses,  16  Ch.  D.  101). 

In  the  absence  of  agreement  evidence  must  be  taken  viva  voce 
at  the  trial  and  affidavits  used  on  a  motion  cannot  be  used  at  the 
hearing  (Perkins  v.  Slater,  45  L.  J.  Chy.  224)  ;  but  where  an  in- 
terlocutory motion  had  been  ordered  to  stand  over  till  the  hearing 
and  a  deponent  had  died  in  the  meantime,  the  Court  allowed  the 
affidavit  to  be  read  at  a  trial  with  evidence  viva  voce,  although  the 
deponent  had  not  been  cross-examined  (Elias  v.  Griffith,  46  L.  J. 
Chy.  806). 

Where  none  of  the  parties  cited  had  appeared  in  an  action  to  prove 
a  will  in  solemn  form,  Hannen,  P.  refused  to  allow  the  execution 
and  attestation  of  the  will  to  be  proved  by  affidavit  (Cook  v.  Tom- 
linson,  24  W.  R.  851). 

The  consent  to  take  evidence  by  affidavit  must  be  a  formal  writ- 
ten consent,  and  not  one  to  be  gathered  from  a  correspondence 
between  the  parties  (New  Westminster  Brewery  Co.  v.  Hannah,  1  Ch. 
D.  278)  ;  and  may  be  given  by  a  guardian  ad  litem  (KnatchbuU  v. 
Fowle,  1  Ch.  D.  604).  The  Court  has  no  power  to  order  the  whole  evi- 
dence to  be  so  taken  without  consent  (Gardiner  v.  Hardy,  \V.  N. 
1876,  153  ;  Pattison  v.  Wooler,  1  Ch.  D.  464)  ;  but  the  Court  has  a 
discretion  to  punish  a  party  with  costs  where  consent  is  unreasonably 
refused  (see  Patterson  v.  Wooler,  2  Ch.  D,  586). 

The  guardian  of  an  infant  may  decline  the  responsibility  of  con- 
senting or  refusing  to  consent  to  the  use  of  affidavits,  and  leave  the 
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Court  to  determine  whether  they  should  be  filed  and  read  or  not  ;       Rules 
or  he  may,  if  he  chooses,  give  the  necessary  consent   without  the    282   283 
•  r  leave  of  the  Court  (Fryer  v.    Wiseman,  24  W.  R.  205  ;  33 

:,a\  its  sworn  in  one  action  may  be  read  as  evidence  in  another, 
against  such  of  the  defendants  as  are  parties   to  both   (Brown  \. 
•14  \V.  \\.  4.-)i5i. 

fact  that  an  affidavit   has   been  read   on  an  interlocutory 
Q  Drives  no  right  to  read  it  at  the  trial  (Perkins  v.  Slater,  45  L. 

:  1  Ch.   D.  83;  Blackburn  v.  Brook*,  7  Ch.  D.  68). 
In  Brodfr  v.    SniUard,  '24  \V.  R.  456,  the  M.  R.    at  the  trial  ap- 
i   an   independent   surveyor  to  make  a  report,   and  at   the 
adjourned  hearing  his  report  was  handed  to  the  Judge  ;  the  Judge 
thought  that  two  points  should  be  stated  more  fully,  and  he  directed 
the  surveyor  to  make  an  addition  to  his  report,   observing  that  he 
•  .-d  not  to  allow  the  surveyor  to  be  sworn  as  a  witness,  as  he 
was  acting  in  a  </ uaxi- judicial  capacity. 

In  the  Baltic  Co.  v.  Si/npnon,  '24  W.  R.  390,  it  was  held  the  Court 
Mot,    under  15  and  16  Viet.  c.  80,  s.  42,  or  s.  57  of  the  Jud. 
'nt.  Act,  s.  48,  p.  67),  to  make  an  order  before  trial,  appoint- 
ing a  scientific  person  to  report  on  a  question  of  fact. 

The  Judge  at  any  period  in  a  case  may  allow  further  evidence  to 
Led   by  either  party  for  his  own  satisfaction,   though  it  be 
doubtful  whether  it  would  be  admissible,  on  the  request  of  the  party 
desiring  it,  as  of  right  (Budd  v.  Davison,  29  W.  R.  192). 

In  England,  parties  as  well  as  witnesses  may  be  excluded  from 
luring  the  examination  of  other  witnesses  (Outram  v.  Outram, 
7.~>i.  but  a  witness  will  not  be  excluded  during  the  read- 
•ittidavit  evidence  (Penniman  v.  Hill,  24  W.  R.  245).    See  also 
1-STii.  L><)7.     In  Ontario  the  exclusion  of  parties  is  in  the  dis- 
cretion of  the  Judge  (See  Rev.  Stat.  c.  50,  s.  260). 
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2.  Upon  any  motion,  petition  or  summons,  evidence  Evidenceon 
may  be  given  by  affidavit ;  but  (a)  any  person  having  motion,  or 
made  an  affidavit  to  be  used,  or  which  shall  be  used  pe 
on  any  motion,   petition   or  other   proceeding  before 
the  Court,  shall  be  bound  to  attend   for  the  purpose 
of  being  cross-examined,  on  being  served  with  a  writ 
of  subpcena  ad  testificandum,    but   the  Court,   never- 
theless, may  act  on  the  evidence  before  it  at  the  time, 
and  may  make  such   interim   order,  or    otherwise,   as 
appears   necessary  to   meet  the  justice  of  the   case. 
(Comp.  R.  Sup.  C.,  1875,  Order  37,  R.  2  ;  G.  O.  Chy., 
868.) 

(n )  Corresponds    with  the    English  Rule  to  this   point.      WJiat 

ikun  from  Chy.  Order  No.  26s.      Tin-  Knu'lish    Kulf  pro- 

"iiat  thf  < 'ourt  or  Judge  may,    on  the  application   of  either 

party,   order  the    attendance   for   cross-examination  of  the    person 

making  any  such  affidavit ;  and  under  that  Hule  in  Storer  v._  .S'i//>- 

N".  1S76.  40,  an  application  to  cross-examine  garnishet  s 

was  refused  by  Lindley,  J.,  he  holding  that  the  English  Kulc  applied 

irdinary  witness,  not  to  a   party.     Chy.    Order  268   and   this 
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Rules  Rule  apply  to  any  person  who  has  made  an  affidavit ;  but  he  can 
183-285-  only  ke  cross-exanrinecl  upon  it  when  a  motion  upon  which  it  may  be 
used  is  pending  (Clendinning  v.  Varcoe,  7  Pr.  R.  61),  and  the  affi- 
davit has  not  been,  but  is  intended  to  be  used  (Felan  v.  McG'M,  3 
Chy.  Ch.  56) .  Cross-examination  on  affidavits  in  reply  is  proper, 
more  especially  as  affidavits  in  reply  cannot  otherwise  be  answered 
(Re  Foster,  6  Pr.  R.  95).  A  defendant  might  formerly  be  examined 
upon  his  affidavit  on  production  under  Chy.  Ord.  268  (Dobson  v. 
Dobson,  1  Pr.  R.  256)  ;  but  it  has  been  held  that  that  Order  is  super- 
seded by  this  Rule,  under  which  the  examination  cannot  be  had 
(Firth  v.  Ryan,  20  C.  L.  J.  175). 

The  cross-examination  is  of  right ;  and  where  the  plaintiffs  in  a 
foreclosure  suit  lived  in  Jamaica  and  filed  their  affidavit  to  prove 
the  mortgage  debt,  it  was  held  that  there  was  no  discretion  to 
refuse  a  commission  to  Jamaica  to  cross-examine  the  plaintiff  on  the 
affidavit,  but  leave  was  given  to  withdraw  the  affidavit  and  prove 
the  matter  otherwise  ( Towncnd  v.  Hunter,  3  0.  L.  T.  310).  Under 
the  English  Rule  cross-examination  is  in  the  discretion  of  the  Court 
(see  that  Rule  and  Fenton  v.  Gumberleilt/f,  W.  N.  1883,  116;  48  L. 
T.  776,  following  Raymond  v.  Tapson,  22  Ch.  D.  430).  Cross- 
examination  on  affidavits  filed  on  a  motion  not  properly  made  may 
be  refused  (Bank  of  Commerce  v.  Brickers,  17  C.  J.  J.  476). 

Parties  to  Chamber  motions  may  cross-examine  on  affidavits, 
without  order,  according  to  the  former  Chancery  practice  (Burrows 
Leavens,  1  C.  L.  T.  615). 

It  has  been  held  that  an  affidavit  filed  cannot  be  withdrawn  to 
exempt  the  deponent  from  cross-examination  upon  it  (Re  Quartz 
Hill,  &c.,  Co.  exp.  Young,  W.  N.  1882,  133).  See  note  to  Rule  304. 
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Affidavits  3-  Affidavits  shall  be  confined  to  such  facts  as  the 
how  framed.  witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions/  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted. 
The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  be  paid' 
by  the  party  filing  the  same.  (R.  Sup.  C.,  1875, 
Order  37,  R.  3  ;  G.  O.  Chy.,  No.  259.) 

Identical  with  the  English  Rule. 

In  proceedings  which  finally  decide  the  rights  of  parties,  evidence 
on  "  information  and  belief"  is  not  admissible,  though  the  form  of 
the  proceedings  be  interlocutory  (Gilbert  v.  Endean,  9  Ch.  D.  259). 

Notwithstanding  this  Rule,  the  common  affidavit  by  a  practi- 
tioner verifying  a  petition  is  sufficient,  though  some  of  the  alle- 
gations in  the  affidavits  are  only  as  to  the  belief  of  the  petitioner, 
and  although  there  are  other  affidavits  in  support  of  the  petition 
which  shew  the  sources  of  the  petitioner's  belief  (Re  New  Callao,  47 
L.  T.  175). 

Costs  of  setting  out  the  contents  of  written  documents  were  dis- 
allowed in  Hirst  v.  Procter,  W.  N.  1882,  12. 

Depletions      4.  The   Court  or  a    Judge   may,   in  any   cause  or 
matter  where  it  shall  appear  necessary  for  the  pur- 
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poses  of  justice,  make  any  order  for  the  examination  Rule  285. 
upon  oath  before  any  officer  of  the  Court,  or  any 
other  person  or  persons,  and  at  any  place,  of  any 
witness  or  person,  and  may  order  any  deposition  so 
taken  to  be  filed  in  the  Court,  and  may  empower  any 
party  to  any  such  cause  or  matter  to  give  such  depo- 
sition in  evidence  therein,  on  such  terms,  if  any,  as 
the  Court  or  Judge  may  direct.  (R.  Sup.  C,  1875, 
Order  37,  R.  4  ;  G.  O.  Chy.,  Nos.  266-269.) 

ntieal  with  the  English  Rule. 

This  Rule  has  received  a  very  liberal  construction,  and  may  be 
applied  at  any  stage  of  a  cause,  and  though  no  motion  is  pending 
v.  Chamberlain,  9  Pr.  R.  283),  wherever  a  case  of  justice  is 
'•ut  (see  Warner  v.  Mosses,  16  Oh.  D.  100).     Under  it,  exami- 
nation has  been  ordered  of  a  defendant  before  defence  filed  for  dis- 
.  (Fisken  Clminbcrlaiu,  supra)  ;  of  a  witness  on  a  pending  motion 
as  not  made  an  affidavit  (Monaghan  v.  Dobbin,  18  C.  L.  J. 
2  C.  L.  T.  260)  ;  a  witness,  when  it  is  desired  to  obtain  inform- 
u  order  to  serve  a  defendant  with  the  writ  (Seager  v.  Barber, 
'2~  Aug.,   1881,   Mr.    Dalton;  see  note  p.   179).     Examinations  for 
the  two  last  purposes  can  not  now  be  had  under  Chy.  Gen.  Ord. 
it  must  now  be  had  by  order  under  this  Rule,  which  supersedes 
( ).  -('A)  (Muna<jhan  v.  Dobbin,  sup.) 

This  Rule  does  not,   however,    authorize  the  making  of  an  order 

for  examination  before  trial  of   a  person  not  a  party,   where  no 

greater  necessity  exists  than  the  convenience  of  the  applicant  in 

ting  his  case  for  trial  (Carnegie  v.  federal  Bank,  10  Pr.  R.  32). 

In  Turner  v.  Kyle,  18  C.  L.  J.  402  ;  2  C.  L.  T.  598,  an  action  for 
seduction,  the  defendant  denied  all  knowledge  of  the  plaintiff's 
daughter  on  any  occasion,  and  the  plaintiff  on  being  examined  did 
not  know  anything  about  the  alleged  seduction  ;  the  defendant 
having  exhausted  all  regular  and  ordinary  means  of  obtaining  dis- 
.  with  effect,  was  held  entitled  to  examine  the  plaintiff's 
daughter  under  this  Rule  that  he  might  know  the  case  to  be  met  at 
the  trial. 

In  Lnmh  v.  DM*,  (Mr.  Dalton,  8th  May,  1883),  the  action  was 

iMish  an  alleged  will,    suspected  by  the  defendant  to  have 

i  forgery  of  the  plaintiff's  husband,   who  was  not  a  party  ; 

the  plaintiff  having  been  examined  had  no  knowledge  of  it,  but  the 

circumstances  under  which  it  had  come  into  her  hands  were  sus- 

is,  and  an  order  was  made,  under  this  Rule,  on  defendant's 

application  for  examination  of  the  plaintiff's  husband  for  discovery. 

In  applying  under  this  Rule  to  examine  a  witness  before  trial,  it  is 

liicient  to  shew  that  the  examination  will  materially  benefit 

the  applicant.     It  must  be  shewn  that  he   has  unsuccessfully  used 

the  regular  and  ordinary  means  for  discovery,  or  some  other  special 

reason  must  be  given  why  the  witness  should  be  examined,  out  of 

^ular  course,  and  not  at  the  trial,  for  the  first  time  (Hendr'« 

v.  Neelon,  19  C.  L.  J.  18  ;  2  C.  L.  T.  599). 

Under  this  Rule,  also,  orders  are  now  made  for  examination  of  a  Examinati- 
witness  de  bene  esse,  for  use  at  the  trial,   or  on  a  reference  in  the  °^,e 
Master's  office  (Re  Dunsford,  9  Pr.  R.  172).    See  also  Rev.  Stat.  c. 
63,  s.  21. 
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Rules  Such  examination  is  allowed  where  there  is  danger  of  losing  th 

285,  286.    testimony  of  a  witness  from  death  or  absence  at  the  time  of  th 

trial.     An  order  will  therefore  be  made  where  a  necessary  witnesi 

is  going  abroad,  or  is  from  illness,  age,  or  other  infirmity,  likely  t< 

be  unable  to  attend  the  trial  (  Warner  v.  Mosses,  16  Ch.  D.  100). 

If  the  ground  is  that  the  witness  is  over  70  years,  or  dangerously 
ill,  or  going  immediately  abroad,  the  application  may  be  made  & 
parte  (Dan.  Pr.  817  ;  Oliver  v.  Dickey,  2  Chy.  Ch.  87  ;  Orippen  v 
Ogilvy,  ib.  304;  Bidder  v.  Bridges,  W.  N.  1884,  19  ;  32  W.  K.  445 
but  the  Court  in  its  discretion  refused  to  apply  this  rule  to  the  extra 
ordinary  case  of  thirty  witnesses  over  70  years  in  Bidder  v.  Bridges 
sup. ) 

In  other  cases  notice  should  be  served  (see  Anderson  v.  Anderson 
1  Chy.  Ch.  291  ;  Spears  v.  Waddell,  1  Pr.  R.  260). 

If  the  only  ground  is  that  the  witness  is  the  only  witness  as  t< 
some  fact  this  should  be  clearly  shewn  (Hope  v.  Hope,  3  Beav 
317  ;  Jameson  v.  Jones,  3  Chy.  Ch.  98). 

That  the  witness  is  going  abroad  is  a  sufficient  ground.  He  neec 
be  going  permanently  or  be  the  only  witness  (Spears  v.  Waddell 
7  Pr.  R.  260). 

As  to  what  must  be  shewn  at  the  trial  before  the  depositions, 
when  taken,  can  be  used  as  evidence,  see  Dan.  Pr.  819  (5th  ed). 

In  consequence  of  the  provision  of  Rule  289,  requiring  consent 
to  enable  the  evidence  under  a  commission  to  be  taken  viva  voce, 
and  of  Rule  299  staying  the  trial  until  the  return  of  a  commission, 
the  examination  of  witnesses  out  of  the  jurisdiction  orally,  or  with- 
out a  stay,  has  frequently  been  ordered  under  this  Rule. 

It  is  not  necessary  to  apply  under  this  Rule  for  an  order  to  ex- 
amine witnesses  on  a  reference  after  decree  ;  the  former  practice  of 
subpoenaing  without  leave  is  not  abolished  (Raymond  v.  Tapson,  22 
Ch.  D.  430). 


ORDER     XXXIII. 

COMMISSIONS  TO  EXAMINE   WITNESSES. 
(See  Rules  of  April,  1880,  Form  H.  30.) 

This  Order  is  new.  The  English  form  of  the  order  for  a  com- 
mission, as  well  as  the  form  in  use  in  this  Province  give  in  sub- 
stance directions  similar  to  those  contained  in  this  Order.  But  this 
Order  renders  the  long  form  unnecessary.  The  form  to  be  hence- 
forward used  is  given  in  the  Appendix,  No.  129. 

The  power  to  issue  commissions  is  given  by  Rev.  Stat.  Ont.  c.  62, 
ss.  19-23.  Where  the  person  sought  to  be  examined  is  the  opposite 
party  in  the  action,  the  application  must  be  supported  by  an  affi- 
davit stating  the  facts  intended  to  be  proved,  and  the  Judge  must 
be  satisfied  that  the  application  is  made  in  good  faith,  and  not  for  the 
purposes  of  delay,  (sec.  19). 

Commissions      Chy.  G.  0.  221  is  as  follows  : — 

«ncetoa,r          221.  Under  an  order  of  reference   witnesses   may   be   examined 

Master.          before  any  Examiner  of  the  Court ;  and  foreign  commissions  for  the 

examination  of  witnesses  without  the  jurisdiction  of  the  Court,  may 

on  the  certificate  of  the  Master,  be  issued  by  the  Clerk  of  Records 

and  Writs  uponprcecipe." 
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1'iulcr  this  ( ien.  Order  a  Master  has  power  to  direct  evidence,  to  be   guie  286. 

a  an  inquiry  before  him,  to  be  taken  before  any  other  Master, 
though  not  consented  to  (Re  Casey,  1  Chy.  Ch.  198  ;  and  the  certi- 
ficate will  not  be  given  ex  parte  (McLennan  v.  Helps,  3  Chy.  Oh.  193). 
A  form  of  pnccipe  will  be  found  in  App.  A.  No.  90,  and  form  of 
commissions  No.  103. 

•mmission  may  still  issue  under  this  Gen.   Order   upon   the 

certilicate  of  a  Master.     Kules  288  and  291  refer  to  such  certificate. 

oss-interrogatories  should  not  be  filed  in  the  M.  O.  but  with 

the  Clerk  of  K.  &  W.  or  other  proper  officer  to  be  forwarded  with 

aiimission,  (Darling  v.  Darling,  8  Pr.  R.  391). 

Tlie  Court  has  a  discretion  as  to  whether  a  commission  to  examine 

-ses  abroad  shall  be  ordered  (Re  Imperial  Land  Co.  of  Mar- 

\V.  N.,  1877,  236  ;  37  L.  T.  588)  ;  and  an  order  was  refused 

where  it  would  cause  delay,  and  the  applicant  had  been  dilatory  in 

trying  to  obtain  it,  (Sleuart  v.  Gladstone,  1  Ch.  D.  394.)      So  where 

the   Court  was   not   satisfied   on   the  materials  adduced,  that  the 

evidence  was  material,  (Langen  v.  Tate.  24  Ch.  D.  522)  ;  and  where 

there  was  another  action  pending  in  the  foreign  country  for  the  same 

cause  (Mairv.  Anderson,  11  U.  C.  Q.  B.  160). 

In  Grant  v.  Banque  Franco- Egyplienne,  referred  to  in  27  W.  R., 
p.  226  Brett,  L.  J.,  said:  "I  apprehend  that  the  granting  of  a 
commission  is  a  matter  of  discretion,  and  that  the  grounds  upon 
which  a  commission  is  granted  or  refused  is  always  a  matter  of 
comparison,  namely  whether  it  is  more  convenient  that  the  commis- 
sion should  go,  than  that  witnesses  should  be  examined  before  the 
tribunal  here,  and  the  exercise  of  that  discretion  depends  upon  the 
circumstances  of  each  particular  case." 

Terms  as  to  reading  the  depositions  at   the   trial  were  imposed 
where    the   plaintiff  applied   to   examine   himself    by    commission 
lin  v.  Baxsett,  25  Ch.  D.  21.) 

In  AV  B<J»W,  Crofton  v.  Crofton,  20  Ch.  D.  760,  it  was  held  that 
in  application  for  a  commission  to  take  evidence  abroad,  the 
ought  to  be  satisfied  that  the  application  is  made  bona  fide. 
••  the  Court  thought  the  witness  should  be  subjected  to  a  strict 
cross-examination  on  part  of  a  claim  in  which  he  was  interested,  and 
the  French  practice  was  to  have  the  examination  take  place  through 
the  Judge  only,  a  commission  was  refused  (see  also  Berdan  v.  Green- 
ly L.  T.  524 ;  20  Ch.  D.  764  (note),  where  the  case  turned  on 
t  that  the  person  to  be  examined  was  the  plaintiff  himself,  and 
•art  was  not  satisfied  he  could  not  attend  so  as  to  be  cross-ex- 
•  ooce  but,  on  the  contrary,  was  keeping  out  of  the  way  ; 
mgen   v.  Tnt<;  24-  ( 'h.  D.  522,  Spillerv.  Paris  Skating  Rink  Co., 
W.  N.  I.s78,  228;  27  \V.  R.,  225;  Grant  v.  Banque  Franco- Eg  ypti- 
ra). 

In  the  absence  of  special  circumstances  making  it  desirable  that 

the  plaintiff  should  face  the   Court  or  jury    in  person,  there  is  no 

i  why  his  evidence  should  not  be  taken  by  commission  where 

he  is  residing  abroad  (Armour  v.    Walker,  32   W.  R.  214  ;  Banque 

Egyptienne  v.  Lutscher,  28  W.  R.  133  ;  41  L.  T.  468  ;  W.  N. 

183  ;  see  Price  v.  Bailey,  6  Pr.  R.  256). 

mmission  to  examine  as  a  witness  a  person  who  has  abscond- 
ed from  the  Province  will  not  be  refused  on  the  ground  that  he  is 
alleged  not  to  be  a  credible  witness,  and  that  his  cross-examination 
n  Court  is  desired  (Nordheimer  v.   McKillop,  20  C.  L.  J.  120  ; 
...  T.  198). 
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Rules  -^8  k°  commission  to  examine  de  bene  esse,  aged  persons  and  wi 

286  287  nesses  about  to  leave  the  Province,  see  Rev.  Stat.  c.  62,  s.  21,  an 
Rule  285. 

In  The  M.  Moxham,  I  P.  D.  115,  a  commission  to  take  eviden< 
in  Spain  as  to  the  law  of  Spain,  was  refused,  as  it  was  not  sho\*> 
that  competent  Spanish  advocates  could  not  attend  the  trial  witl 
out  difficulty,  and  in  the  opinion  of  the  Judge  it  would,  under  th 
circumstances,  be  more  satisfactory  to  have  the  witnesses  examine 
in  Court.  See  also  Russell  v.  G.  W.  R.  Co.,  3  U.  C.  L.  J.  Ill 
and  Atty.  Gen.  v.  Gooderham,  20  C.  L.  J.  175,  where  the  object  w; 
merely  to  obtain  scientific  or  expert  testimony. 

Where  the  application  is  to  examine  a  witness  who  is  traveling 
it  should  be  shewn  that  he  will  remain  at  the  place  to  which  tl 
commission  is  directed,  a  sufficient  time  to  allow  of  its  due  execi 
tion  (Singer  v.  Williams  Manufacturing  Co.,  8  Pr.  R.  483). 

A  commission  issues  only  pursuant  to  the  order.  Where  ther 
fore  an  order  provided  for  examination  of  one  witness  M.  m\ 
voce  and  others  upon  interrogatories,  it  was  held  that  the  commi 
sion  could  not  issue  to  examine  M.  only,  without  amending  tl 
order  (Smith  v.  Babcock,  9  Pr.  R.  175). 

An  objection  to  a  witness  affirming  instead  of  taking  an  oath,  on 
commission,  ought  to  be  taken  at  the  time  of  his  appearing  befo 
the  commissioner  (Richards  v.  Hough,  30  W.  R.  676;  51  L.  J.  Q.  ] 
361). 

See  Darling  v.  Darling,  8  Pr.  R.  391,  for  irregularities  whi< 
were  held  not  to  invalidate  the  proceedings  under  a  commission. 

Where  a  witness  previously  examined  by  commission  stated  th; 
he  had  further  evidence  to  give,  to  explain  or  correct  his  formi 
evidence,  a  re-examination  was  allowed  under  a  new  commissioi 
The  witness  in  such  a  case  should  be  considered  the  witness  of  tl 
party  applying  to  re-examine  him  (Rogers  v.  Manning,  8  Pr.  R.  2 

Where  the  time  for  the  return  of  a  commission  was  extended  to 
certain  day  and  on  that  day  the  witnesses  were  examined,  Hel 
that,  having  been  executed  within  the  time,  the  necessary  dels 
occasioned  by  its  transmission  did  not  render  it  irregular  (Darling 
Darling,  9  Pr.  R.  560). 
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Notice  of  i.  Upon  an  application  for  a  commission  to  tak 
evidence,  the  applicant  is  in  the  notice  of  motion  t 
state  the  name  of  the  commissioner  to  whom  he  desire 
the  commission  to  be  issued  ;  and  where  the  opposit 
party  desires  to  name  another  commissioner,  he  is,  o 
the  return  of  the  motion,  to  give  notice  to  the  appl 
cant  of  the  name  of  any  other  commissioner. 

28V 

commission      2.  Upon  the  hearing  of  the  motion  the  Court  c 
to  whom      Judge  (or  officer  before  whom  the  motion  is  mad< 

directed.        «/o\  9  /•     i  ••  i  • 

may  order  the  issue  of  the  commission  directed  i 
the  persons  so  named  or  to  such  other  person  or  pe 
sons  as  may  seem  proper. 
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3.  The  order  or  certificate  for  the  issue  of  a  com-      Rule8 
ion  is  to  state  the  name  of  the  commissioner  to   288-291. 

>m  it  is  to  be  directed  and  whether  the  examina-      288 
tion  of  witnesses  thereunder  is  to  be  taken  upon  oral 
questions  or  upon  written   interrogatories,  and  also in  °rder. 
whether  or  not  notice  of  the  execution  thereof  is  to  be 
i  to  the  opposite  party  ;  and  in  case  notice  is  to 
>  given,  then  the  name  and  the  address  of  the 
person  on  whom  such  notice  is  to  be  served  are  to  be 
stated  in  the  order.     (G.  O.  Chy.  No.  221.) 

missions  may  provide  for  the  examination  of  unnamed  persons 
•articular  place  (Nadin  v.  Basset,  25  Ch.  D.  21  ;  Armour  v. 
Walb>r,  32  W.  R.  215. 

289 

4.  The  examination  of  witnesses  under  a  com  mis- Mode  of 
sion  is  to  be  taken  upon  written  interrogatories,  and examinatlon 
upon  such  oral  questions  as  may  be   put  by  either 

party  upon  the  subject  matter  of  such  interrogatories, 
or  arising  out  of  the  answers  thereto  ;  or  in  case  all 
parties  consent,  the  examination  may  be  had  alto- 
gether upon  oral  questions.  But  all  oral  questions 
shall  be  reduced  into  writing  and  with  the  answers 
thereto  returned  with  the  commission. 

The  Master  in  Chambers  considers  that  he  has  no  jurisdiction  to 

order  the  examination  to  be  wholly  oral  unless  all  parties  consent, 

and  that  Rule  300  does  not  enable  him  without  such  consent  to  vary 

•ler  in  this  respect.     See  for  the  former  practice    Watson  v. 

'-multi,  8  Pr.  R.  354,  and  Taylor  on  Evidence  451. 

5.  Where  the  examination  is  to  take  place  upon  Ex.imilia. 
written  interrogatories,  the  interrogatories  in  chief  are tii)Ui)11  . 

,    , .  .  .  /       ,  ,  written  m- 

:;>e  delivered  to  the  opposite  party  (unless  other-  terroga* 
ordered)  at  least  eight  days  before  the  issue  of to 

the  commission  ;  and  the  cross-interrogatories  are  to 

be    delivered    to    the  opposite    party  (unless  other- 
ordered)  within  four  days  after  the  receipt  of  the 

interrogatories  in  chief  ;  and  in  default  of  cross-inter- 
tories  being  so  delivered,  the  opposite  party  may 

send  the  commission  without  cross-interrogatories. 

It  is  not  proper  to  apply  to  strike  out  interrogatories  for  impertin- 
.  ence,  the  proper  course,  is  for  the  witness  to  demur  to  the  impertinent 
ion  (  \VWli ,n*  v.  Corby,  8  Pr.  R.  83). 

6.  An  examination  may  be  executed  ex  parte,  un-  ^J^a- 
less  the  opposite  party  shall  upon  the  hearing  of  the  tiou  ex  Paru 
application  for  the  order  or  Master's  certificate  for  the 

27 
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Euies     issue  of  the  commission,  require  notice  of  the  execu- 

292-295.    tion  of  the  commission,  and  give  the  name  and  place 

of  abode  of  some  person  resident  within  two  miles  of 

the  place  where  the  commission   is  to  be  executed, 

upon  whom  notice  may  be  served. 

Noticfof  7'  Where  notice  of  the  execution  of  the  commission 
execution  of  is  required  to  be  served,  forty-eight  hours  notice  shall 
Son?8"  be  sufficient ;  such  notice  is  to  be  in  writing,  stating 
the  time  and  place  of  the  intended  examination,  and 
is  to  be  addressed  to  the  person  named  for  that  pur- 
pose in  the  order  or  certificate  for  the  issue  of  the 
commission  ;  and  service  upon  him,  or  upon  a  grown 
up  person,  at  the  address  stated  in  the  order  or 
Master's  certificate,  shall  be  sufficient.  If  the  name 
or  address  stated  in  such  order  or  certificate  shall 
prove  to  be  illusory  or  fictitious,  or  if  the  party  so 
notified  shall  fail  to  attend,  pursuant  to  the  notice,  the 
commission  may  be  executed  ex  parte. 

8.  In  the  event  of  any  witness  on  his  examination, 
evidence,  cross-examination,  or  re-examination,  producing  any 
book,  document,  letter,  paper  or  writing,  and  refusing 
for  good  cause  to  be  stated  in  his  deposition,  to  part 
with  the  original  thereof,  then  a  copy  thereof  or  ex- 
tract therefrom,  certified  by  the  commissioners  or  com- 
missioner present  to  be  a  true  and  correct  copy  or 
extract,  shall  be  annexed  to  the  witnesses'  deposition. 

oatfof          9-  Every  witness  to  be  examined  under  the  corn- 
witness,       mission   shall   be  examined   on  oath,  affirmation    or 
otherwise  in  accordance  with  his  religion,  by  or  before 
the  said  commissioners  or  commissioner. 

10.  If  any  one  or  more  of  the  witnesses  do  not 

ii.XtiniiD.a-  * 

tion  through  understand  the  English  language  (the  interrogatories, 
preter?r~  cross-interrogatories,  and  viva  voce  questions,  if  any, 
being  previously  translated  into  the  language  with 
which  he  or  they  is  or  are  conversant),  then  the  ex- 
amination shall  be  taken  in  English  through  the 
medium  of  an  interpreter  or  interpreters,  to  be  nomin- 
ated by  the  commissioners  or  commissioner,  and  to  be 
previously  sworn  according  to  his  or  their  several  re- 
ligions by  or  before  the  said  commissioners  or  com- 
missioner truly  to  interpret  the  questions  to  be  put  to 
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the  witness  or  witnesses,  and  his  and  their  answers      Rules 
thereto.  296-3<x>. 

1  1  .  The  depositions  to  be  taken  under  and  by  virtue  DepoS^ons 
of  the   said  commission  shall  be  subscribed  by  the  tol>e  signed 
witness  or  witnesses,   and   by  the  commissioners   or 
commissioner  who  shall  have  taken  such  depositions. 

12.  The    interrogatories,  cross-interrogatories,  and 
depositions,  together  with  any  documents  referred 
therein,  or  certified  copies   thereof,  or  extracts  there-  thereof  as 
from,  shall  be  sent  to  the  Judge  or  officer,  on  or  be-  evidence- 
fore  such  day  as  may  be  ordered  in  that  behalf,  en- 
closed in  a  cover  under  the  seal  or  seals  of  the  said 
commissioners    or    commissioner,    and    office    copies 
thereof  may  be  given  in  evidence  on  the  trial  of  the 
action,  by  and  on  behalf  of  the  said  parties  respec- 
tively, saving  all  just  exceptions,  without  any  other 
proof  of  the  absence  from  this  country  of  the  witness 
or  witnesses  therein  named,   than  an  affidavit  of  the 
solicitor  or  agent  of  the  party,  as  to  his  belief  of  such 
absence. 

1  3.  Where,  upon  the  application  for  a  commission 
to  take  evidence,  the  opposite  party  shall  desire  to 
join  in  the  commission  and  examine  witnesses  on  his 
own  behalf  thereunder,  or  shall  name  a  commissioner, 
each  party  is  to  pay  the  costs  of  the  commission  con- 
sequent upon  the  examination  of  his  witnesses  and 
.ppointment  of  his  commissioner,  without  preju- 
dice to  the  question  by  whom  such  costs  are  ulti- 
mately to  be  borne  ;  and  if  for  any  reason  the  commis- 
sioner named  by  either  party  shall  refuse  to  act  in  the 
execution  of  the  commission  upon  receiving  forty- 
eight  hours'  notice  in  writing  from  the  other  of  them 
so  to  do,  the  commission  may  be  executed  by  the 
commissioner  giving  such  notice  alone.  * 

14.  The  trial  of  the  action  shall  be  stayed  until  the  Stay2(ff9 
return  of  the  commission. 


15.  Every  order  for  a  commission  shall  be  read 
if  it  contained  the  above  particulars,  and  shall  not  set  commission 
forth  the  same,  but  may  contain  any  variations  there- 
from,  and  any  other  directions,  which  the  Court  or 
Judge  shall  see  fit  to  make. 
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36^303  ORDER  XXXIY. 

EVIDENCE  BY  AFFIDAVIT. 

when  to  be  I.  In  case  the  parties  in  any  action  consent  to  the 
evidence  being  taken  by  affidavit  as  between  the  plain- 
tiff and  the  defendant,  the  plaintiff  within  fourteen 
days  after  such  consent  has  been  given,  or  within  such 
time  as  the  parties  may  agree  upon,  or  a  Judge  in 
Chambers  may  allow,  shall  file  his  affidavits  and  deliver 
to  the  defendant,  or  his  solicitor  a  list  thereof.  (R.  Sup. 

C.  1875,  Order  38,  R.  i). 

Same  in  effect  as  the  English  Rule. 

As  to  when  evidence  may  be  by  affidavit  see   Rule  282  and  notes. 

Where  the  parties  to  an  action  agree  under  this  Order  to  take  the 
evidence  by  affidavit,  and  either  party  subsequently  finds  himself 
unable  to  procure  affidavit  evidence,  either  by  reason  of  the  reluc- 
tance of  some  of  his  witnesses  to  make  affidavits  or  other  good  cause', 
his  proper  course  is  to  move  to  be  relieved  from  the  agreement, 
and  the  Court  will,  in  a  proper  case,  make  an  order  that  the  reluc- 
tant witnesses  be  examined  viva  voce  at  the  trial,  or,  at  the  option 
of  the  other  party,  discharge  the  agreement,  and  direct  all  the  evi- 
dence to  be  taken  viva  voce  at  the  trial  ( Warner  v.  Mosses,  16  Ch. 

D.  100). 

Where  the  agreement  does  not  specify  that  the  evidence  shall  be 
taken  by  affidavit  "  alone  "  it  is  competent  to  a  witness  who  has 
made  an  affidavit  to  supplement  his  evidence  by  evidence  viva  voce 
(Glossop  v,  Heston,  <L-c.,  Local  Board,  W.  N.  1878,  72  ;  26  W.  R. 
433  ;  47  L.  J.  Chy.  536). 

Where  the  parties  have  agreed  to  have  evidence  by  affidavit,  the 
action  must  be  tried  by  a  Judge  without  a  jury  (Brooke  v.  Wiyg,  8 
Ch.  D.  510). 

The  Court  has  authority  to  order  witnesses  to  be  examined  orally 
at  the  trial  and  exclude  affidavits  filed  by  agreement,  if  of  the 
opinion  that  that  course  is  necessary  (Lovell  v.  Wallis,  49  L.  T. 
593). 

Whantobe       2-  The  defendant   within   fourteen   days  after  the 
filed  by       delivery  of  such  list,  or  within  such  time  as  the  parties 

defendant.  J  T      i          •       /  11  i  11 

may  agree  upon,  or  a  Judge  in  Chambers  may  allow, 
shall  file  his  affidavits  and  deliver  to  the  plaintiff  or 
his  solicitor  a  list  thereof.  (R.  Sup.  C.,  1875,  Order 
38,  R.  2  ;  G.  O.  Chy.,  Nos.  268,  269). 

Identical  with  the  English  Rule. 

Where  the  plaintiff  files  no  affidavit  the  time  for  filing  defendant's 
affidavits,  in  the  absence  of  agreement  or  special  order,  will  not 
begin  to  run  till  the  plaintiff  has  given  express  notice  that  he  does 
not  intend  to  file  affidavits  (Barnes  v.  Brady,  5  L.  R.  Ir.  580). 
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Filing afflda-      3.  Within  seven   days  after  the  expiration^of  the 
vits  ">  rel'ly  said  fourteen  days,   or  such  other  time  as   aforesaid 
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the  plaintiff  shall   file  his   affidavits  in  reply,   which      Bules 
affidavits  shall  be  confined  to  matter  strictly  in  reply,  3°3,  304. 
and  shall  deliver  to  the  defendant  or  his  solicitor  a  list 
thereof.     (R.  Sup.  C.,  1875,  Order  38,  R.  3). 

Identical  with  the  English  Rule. 

Affidavits  tiled  by  a  plaintiff  in  reply  will  not,  upon  an  interlocu- 

iiotion,  be  ordered  to  be  taken  off  the  h'les  upon  an  allegation 

by  the  defendant  that  they  are  not  confined  to  matters  strictly  in 

reply,  though  at  the  hearing,  if  it  should  turn   out  to  be  so,  the 

will  not  regard  them,  or  may  give  leave  to  the  defendant  to 

'hert  v.  Corned//  Opera  Company,  29  W.  R.  169  ;  43 

It  has  been  held  in   England  that,  affidavits  in  reply  may  bring 

•d  additional  evidence  in  support  of  the  original  case,  and  are 

not  restricted  by  this  Rule,  to  the  points  raised  by  the  defendant's 

,'•  v.  Harper,  1  Ch.  D.  648  ;  see  also  Adairv.  Young, 

\V.  X.  1879,  8  ;  Ro<  v.  Dames,  2  Ch.  D.  731). 

4.  Where  the  evidence  is  taken  by  affidavit,  any  Cr  J^am. 
party  desiring  to  cross-examine  a  deponent  who  has  Cation  on 
made  an  affidavit  filed  on  behalf  of  the  opposite  party,  aff 
may  serve  upon  the  party  by  whom  such  affidavit  has 
been  filed,  a  notice  in  writing,  requiring  the  produc: 
tion  of  the  deponent  for  cross-examination  before  the 
Court  at  the  trial,  such  notice  to  be  served  at  any 
time  before  the  expiration  of  14  days  next  after  the 
end  of  the  time  allowed  for  filing  affidavits  in  reply, 
or  within  such  time  as  in  any  case  the  Court  or  a 
Judge  may  specially  appoint,  and  unless  such  depo- 
nent is  produced  accordingly,  his  affidavit  shall  not  be 
used  as  evidence  unless  by  the  special  leave  of  the 
Court.  The  party  producing  such  deponent  for  cross- 
examination  shall  not  be  entitled  to  demand  the 
expenses  thereof  in  the  first  instance  from  the  party 
requiring  such  production.  (R.  Sup.  C.,  1875,  Order 
-4-) 

Taken  from  the  English  Rule. 

llule  applies  only  to  cross-examination  of  deponents  before 

•  urt  at^the  trial  (/,'<'<  A.'///'*////.  Kniuht  v.  (fnrdiu-r,  '-'">  C\\.  I>.  L)(J7), 

qtply  in  proceedings  on  a  reference  or  before  a  special 


fact  that  a  witness  has  disobeyed  an  order  to  attend  and  be 
xamined  is  not  ground  for  striking  his  affidavit  off  the  file  ; 

because  by  this  Rule  it  can  only  be  used  by  special  leave  (M<  >/ri<-/; 
•.  L  J.  <1iy.  f)7!>  ;  \V.  X.,  1877,  120;  see  notes  to  Rule 

301).    See  also  rh^jthate  Sewage  Go.  v.  Hartmont,  W.  N  1875,  %J:if>. 

"pp"site  party  may  cross-examine  witnesses  who  have  made 
affidavits  though  they  are  not  read  (Re.  Ottaway,  W.  X.,  1882,  9  ;  30 


422 


ONTARIO  JUDICATURE  ACT,  1881. 


Rules      W-  R->  282-     Re  Quartz  Hill,  <fcc.,  &  Co.,  21  Ch.  D.  642,  but  see 
305-307-    Massam  v-  Thorley's  Food  Co.,  W.  N.,  1879,  181). 


Compelling 


5.  The  party  to  whom  such  notice  as  is  mentioned  in 
attendance  the  last  preceding  Rule  is  given,  shall  be  entitled  to 
ess'   compel  the  attendance  of  the  deponent  for  cross-ex- 
amination in  the  same  way  as  he  might  compel  the 


Notice  of 
motion  for 
judgment. 


attendance  of  a  witness  to  be  examined. 
C,  1875,  Order  38,  R.  5.) 
Identical  with  the  English  Rule. 


(R.    Sup. 


6.  Where  the  evidence  in  any  action  is  under  this 
Order  taken  by  affidavit,  the  notice  of  motion  for 
judgment  thereon  shall  be  given  at  the  same  time  or 
times  after  the  close  of  the  evidence,  as  in  other  cases 
is  by  these  Rules  provided  after  the  close  of  the  plead- 
ings. (Comp.  R.  Sup.  C.,  Order  38,  R.  6.) 

The  English  Rule  requires  the  affidavits  to  be  printed.  The 
notice  is  therein  called  "Notice  of  trial,"  instead  of  notice  of 
motion  for  judgment."  Otherwise  the  Rules  are  to  the  same  effect. 

The  provisions  of  this  Rule  as  to  time  do  not  apply  to  exclude  the 
use  of  affidavits  made  under  a  Judge's  order,  though  filed  after  notice 
of  trial  ( Waring  v.  Lacey,  24  W.  R.,  318). 


ORDEE    XXXY. 

MOTION  FOR  NEW  TRIAL  IN  JURY  CASES. 

The  Rules  under  this  Order  do  not  provide  for  a  motion  for  a  new 
trial  where  the  trial  has  been  by  a  Judge  without  a  jury.  No  express 
provision  is  made  by  the  Rules  for  such  a  motion  (see  note  to  Rule 
317  a).  In  such  cases  the  remedy  is  generally  by  motion  to  a  Divi- 
sional Court  to  reverse  the  judgment  under  Rule  510,  (see  Rule  31(5a 
et  seq.),  or  by  way  of  appeal  from  the  judgment  of  the  Judge,  to  the 
Court  of  Appeal ;  and  if  he  has  improperly  rejected  evidence,  the 
Court  of  Appeal,  on  any  appeal  to  that  Court,  has  power  to  let  in  the 
evidence  improperly  rejected,  instead  of  directing,  and  should  not 
direct  a  new  trial  (see  Dollman  v.  Jones,  12  Ch.  D.  553  ;  and  sec. 
13  of  the  Act  p.  13). 

The  practice  adopted  in  such  cases  in  England  is  thu§  explained 
by  Lord  Justice  Cotton,  in  Jones  v.  Hough,  5  Ex.  D.  at  p.  l'2o. 
"When  the  appeal  comes  before  us,  the  Court  of  Appeal  has  the 
full  right,  if  it  thinks  necessary,  although  there  is  no  motion  for 
a  new  trial  to  say  that  the  conclusion  of  fact  arrived  at  is  not 
satisfactory  ;  and  as  they  have  not  the  materials  before  them  to 
arrive  at  a  proper  conclusion,  the  Court  will  order  a  new  trial ; 
and  I  can  instance  a  case  where  this  would  be  done  ;  where  the 
question  turns  on  the  credibility  of  witnesses  who  had  been 
heard  viva  voce,  and  seen  by  the  Judge,  who  himself  had  tried 
the  case.  In  such  a  case,  even  although  the  Court  had  thought  the 
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.usion  was  not  a  correct  one,    they  might  direct  that  the  case      Rules 

should  go  back  for  a  new  trial.     Here  the  case  is  not  one  which  turns    397.  393. 

on  the  amount  of  credibility  to  be  given  to  the  different  witnesses, 

but  011  the  conclusion  of  fact  from  certain  letters,  and  from  certain 

evidence  which  was  taken  upon  commission.     Under  those  circum- 

>,  it  is  our  duty  to  deal  with  the  matter  ;  and  if  we  see  before 

materials  for  arriving  at  a  conclusion  on  the  facts  contrary  to 

that  which  was  arrived  at  by  the  learned  Judge,  we  ought  not,  in 

inion,  to  put  the  parties  to  the  expense  and  delay  of  sending 

the  matter  back  for  a  new  trial.     Of  course  I  need  not  say  in   all 

questions  of  fact,  especially  where  there  has  been  viva  voce  evidence 

before  the  Judge  in  the  Court  below,  the  Court  of  Appeal  ought  to 

be  most  unwilling  to  interfere  with  the  conclusion  which  the  Judge 

has  arrived  at  when  he  has  had  the  opportunity,  which  the  Court 

have  not  of  seeing  the  witnesses,  and  judging  of  their  demeanour." 

By  the  Court  of  Appeal  Act,  R.  S.  0.  c.  38,  s.  22,  the  Court  of 
Appeal  has  "full  discretionary  power  to  receive  further  evidence 
upon  questions  of  fact,  such  evidence  to  be  either  by  oral  examina- 
tion in  Court,  by  affidavit,  or  by  deposition  taken  before  any  person 
whuin  the  Court  may  nominate."  ...  "  Upon  appeals  from  a 
decree  or  judgment  upon  the  merits  at  the  trial,  or  hearing  of  any 
action  or  matter,  such  further  evidence  .  .  .  shall  be  admitted 
on  special  grounds  only,  and  not  without  the  special  leave  of  the 
Court."  (See  supra  p.  13). 

In  England,  there  is  a  special  provision  for  motions  for  a  new  trial 
in  jury  cases  in  the  Q.  B.,  C.  P.,  and  Ex.  D.,  and  not  in  the  Chy.  D. 
The  Ontario  Act  does  not  preserve  the  distinction  provided  for  by 
the  English  Act  in  the  jurisdiction,  and  consequent  practice  of  the 
various  Divisions. 

1.  Where  there  has  been  a  trial  by  a  jury,  any  ap-  Application 
plication  for  a  new  trial  shall  be  to  a  Divisional  Court.  ^owl!;lt 
(See  R.  Sup.  C.,  Dec.,  1876,  R.  5.) 

The  English  Rule  is  to  the  same  effect. 

This  Rule  embraces  every  application  for  a  new  trial,  after  a  trial 
by  jury,   and  therefore  includes  interpleader  proceedings  (Cole  v. 
•'if,  9  Pr.  R.  498),  and  applies  to  cases  in  the  Chy.  Div.  tried 
by  a  jury  (Hespekr  v.  Beck,  4  C.  L.  T.  41). 

Rules  316a  and  321.  make  provision  for  motions  respecting  the  trial 
.'diet,  other  than  by  way  of  motion  for  a  new  trial. 

F'»r  the  different  grounds  on  which  a  new  trial  may  be  granted, 
see  note  to  Rule  311. 
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2.  The  application  for  a  new  trial  shall  be  by  motion  Api-iicuti-m, 
calling  on  the  opposite  party  to  shew  cause  at  the  ex- how  mad< 
pinition  of  fmr  days,  both  days  inclusive  from  the  service 

of  the  order,  or  so  soon  after  as  the  case  can  be  heard, 
why  a  new  trial  should  not  be  directed.  (R.  Sup.  C., 
March,  1879.  R.  6.) 

The  English  Rule  is  to  the  same  effect. 

This  Rule  has  been  amended  by  Rule  525,  so  as  to  read  as  above. 
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Rules  ]  ^e  m°tion  referred  to  is  not  made  upon  a  notice  in  the  cases 
308  309-  dealt  with  in  the  present  Order,  viz.  :  motions  for  a  new  trial  after 
a  trial  by  jury ;  but  the  motion  is  in  the  first  instance  ex  parte  for 
an  order  nisi,  and  when  this  has  been  obtained,  the  motion  may 
be  placed  in  the  paper  for  argument  on  application  to  the  Registrar, 
after  the  order  and  affidavit  of  service  have  been  filed  pursuant  to 
Rules  529  or  530.  (Rules  310  a  and  310  b  infra. J 

A  new  trial  must  be  moved  for  by  order  nisi,  in  a  case  in  the  Chy. 
Div.  tried  by  a  jury  (Hespeler  v.  Beck,  4  C.  L.  T.  41). 

Where  a  motion  is  not  merely  for  a  new  trial,  but  to  enter  a  differ- 
ent judgment  (under  Rule  510),  or  in  the  alternative  for  a  new  trial, 
a  notice  of  motion  would  also  seem  to  be  necessary,  as  that  is  the 
mode  of  procedure  under  Rule  510  (Rule  316 a  infra.)  This  notice, 
however,  has  not  always  been  given,  or  insisted  on  by  the  Court, 
where  an  order  nisi  has  been  obtained  in  proper  time. 

309          [Rule  309  ha,s  been  rescinded  ~by  Rules  5%6  &  527,  and 
the  following  substituted.] 

[3a-  ^n  ^e  Queen's  Bench  and  Common  Pleas  Divi- 
sions.  All  applications  under  Rules  307  and  308,  and 
under  Rule  510  when  made  to  a  Divisional  Court, 
shall  be  made  within  the  first  four  days  of  the  Sittings 
of  the  Divisional  Court  for  hearing-  such  applications 
which  may  take  place  after  the  trial  or  judgment  com- 
plained of.  (Rule  527  ;  Comp.  R.  Sup.  C.  Dec.  1876, 
R.  6  ;  R.  Sup.  C.,  March  1879,  R.  6 ;  R.  S.  O.  c.  50,  ss. 
284-286). 

For  Rule  510,  see  infra  Rule  316a. 

(a)  In  case  the  decision  of  a  question  raised  at  the 
trial,  or  the  judgment,  is  reserved,  and  is  not  given 
until  the  Sittings  aforesaid,  or  in  case  of  a  trial  during 
the  Sittings  of  the  Divisional   Court,   any  motion    or 
application  respecting  the  same  shall  be  made  within 
six  days  after  the  day  on  which  the  verdict  or  judg- 
ment is  given,  if  so  many  days  expire  in  such  Sittings, 
and  if  not,  then  within  the  first  four  days  of  the  ensu- 
ing Sittings. 

(b)  In  cases  tried  by  a  jury  judgment  shall  not  be 
signed  until  the  time  for  making  such  motion  or  ap- 
plication as  aforesaid  has  expired,  unless  the  Judge 
shall  certify  under  his  hand,  that  in  his  opinion  execu- 
tion ought  to  issue  in  such  action  forthwith,  or  at  some 
day  to   be  named   in   such  certificate,  and  subject  or 
not  to  any  condition  or  qualification]. 
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This  Rule  is  to  the  same  effect  as  the  provisions  of  the  Common 

dun-  Act,   Rev.  Stat.  c.  50  ss.  285  &  286,  except  that  10   30g 
•.•/as  under  that  Act,  allowed  instead  of  6  for  moving  where  a 
was  reserved  and  judgment  not  given  until  the  Sittings. 


y  the  Court  has  jurisdiction  to  enlarge  the  time  limited  by 
Lule  (see   Kule  4»;2.  Purnell  v.  a.   W.  Ry.  Co.  1  Q.  B.  D.  636 

and  P»'btf  v   Short.  32  \V.  R.  123).    As  to  the  jurisdiction  formerly 
under   the  Statute.  It.  S.  O.  c.  50,  s.  284,  see  Rooney  v.  Rooney,  4 
\pp.  2,")."). 


310  has  been  rescinded  by  Rule  526  and  the  fol-      310 
•--131  substituted.] 


[4'/.  The  party  who  obtains  any  order  nisi,  or 

-  any   notice  of   motion  may,   on   or  after  thefilingof 

...      ^    ...  -  ,  .  ,  ,  •    .  order  nisi  by 

fourth  day  inclusive  after  the  serving  such  order  mxi  applicant. 
or  notice,  file  the  same,  together  with  an  affidavit  or 
admission  of  service  with  the  Registrar  of  the  Divi- 
sional Court.]     (Rule  529). 

The  notice  <>f  motion  referred  to  in  this  Rule  is  the  form  of  pro- 
for  an  application  under  Rule  510  (Rule  316a  Infra}.     Where 

•  r'ml  only  is  moved  for  the  procedure  is  by  order  nisi.     See 
note  to  Rule  308. 

31Ob 

[4?>.  The  party  served  with  any  such  order  nisi  or  Filing  by 
notice  of  motion  may  (if  the  same  has  not  been  already  "SySlte 
filed  by  the  party  who  obtained  or  served  the  same),  on 
or  after  the   fifth  day,  both  days  inclusive,  after  the 
granting  of  the  order  or  service  of  the  notice,  file  the 
same,  together  with  an  affidavit  of  the  fact  and  time  of 
such  service  with  the  said  Registrar.]     (Rule  53°)- 
aotes  to  ilules  31S«,  and  308. 

[4<-.   In  case  the  party  to  whom  such  order  ni*i  is  Nl,.ler,tof 
granted  shall  neglect  or  delay  to  draw  up  and  serve  «^«J**J 
the  same,  the  opposite  party  may,  on  or  after  the  third  serve. 
day  after  granting  such  order,  and  upon  filing  with  the 
^trar  an  affidavit  that  the  order  has  not  been  serv- 
ed, enter  a  ??<"  rwijiiatur  with  such  Registrar,  after  which 
the  Registrar  shall  not  receive  or  enter  such  order  ; 
and  such  order  shall  be  deemed  to  be  abandoned,  and 
the  opposite  party  may  proceed  as  if  no  such  order 
had  been  moved  for  or  granted,  unless  the  Divisional 
Court  shall  otherwise  direct.]     (Rule  531), 

311 

5.   A  new  trial  shall  not  be  granted  on  the  ground  u.-striction. 
of  misdirection  or  of  the  improper  admission  or 
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Eule  311.  jection  of  evidence,  unless  in  the  opinion  of  the  Court 
to  which  the  application  is  made  some  substantial 
wrong  or  miscarriage  has  been  thereby  occasioned  in 
the  trial  of  the  action  ;  and  if  it  appear  to  such  Court 
that  such  wrong  or  miscarriage  affects  part  only  of 
the  matter  in  controversy,  the  Court  may  give  final 
judgment  as  to  part  thereof,  and  direct  a  new  trial  as 
to  the  other  part  only.  (R.  Sup.  C.,  Order  39,  R.  3  ; 
see  R.  S.  O.  c.  50,  s.  289). 

Identical  with  the  English  Rule. 

The  following  are  the  grounds  for  granting  a  new  trial : — 

1.  Improper  admission  or  rejection  of  evidence. 

2.  The  improper  non-suiting  of  the  plaintiff. 

3.  Misdirection  of  the  jury. 

4.  Perverse  verdict  or  verdict  against  the  weight  of  evidence. 

5.  Verdict  for  too  small  or  too  great  damages. 

6.  Surprise,  and  discovery  of  new  evidence  (see  Arch.  13th,  ed. 
1210). 

Formerly  a  misdirection  by  the  Judge  in  point  of  law,  or  the  im- 
proper admission  or  rejection  of  evidence  in  any  material  matter, 
was,  at  Law,  ground  for  a  new  trial  as  of  right.  The  Common  Law 
Courts  had  only  the  power  to  grant  a  new  trial  of  the  action  gene- 
rally (see  Faund  v.  Wallace,  35  L.  T.  361).  This  practice  was  altered 
by  the  Administration  of  Justice  Act  (see  R.  S.  0.  c.  50,  s.  289), 
which  contained  a  provision  to  the  same  effect  as  the  present  Rule. 

Qucere  whether  "  misdirection  "  in  the  Rule  applies  to  the  case  of 
the  Judge  ruling  that  there  is  no  evidence  to  go  to  the  jury,  and 
therefore  withdrawing  the  case  from  them,  and  giving  judgment  for 
defendant  (See  Hall  v.  Jupe,  43  L.  T.  411). 

A  new  trial  may  now  be  ordered  on  a  particular  question  (see  also 
Rule  312). 

As  to  what  amounts  to  substantial  wrong,  see  Pickup  v.  Thames 
Insurance  Co.,  3  Q.  B.  D.  594  ;  Shapcott  v.  Chappell,  W.  N".  1883, 
222  ;  53  L.  J.  Q.  B.  77  ;  32  W.  R.  183  ;  Swift  v.  Nunn,  W.  N.  1878, 
217. 

Where  a  new  trial  is  moved  for  on  the  ground  of  misdirection,  the 
onus  of  showing  that  the  misdirection  did  not  cause  a  miscarriage  of 
justice,  lies  upon  the  party  showing  cause  (Anthony  v.  Halstead,  37 
L.  T.  433). 

It  is  the  practice  in  England  adopting  the  practice  of  the  former 
Court  of  Queen's  Bench  not  to  grant  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence,  when  the  damages 
are  under  £20,  except  under  peculiar  circumstances,  such  as  the 
trial  of  a  right,  or  where  the  personal  character  of  a  person  may  be 
injured  (Joyce,  v.  Metropolitan  Board  of  Works,  44  L.  T.  810  ;  17  C. 
L.  J.  411  ;  Booth  v.  Briscoe,  2  Q.  B.  D.  496  ;  see  also  Jenkins  v. 
Morris,  14  Ch.  D.  674. 

If  the  damages  found  by  the  jury  are  so  small  as  to  show  that 
they  must  have  omitted  to  consider  some  of  the  elements  of  damage, 
the  Court  will  grant  a  new  trial  (Phillips  v.  London  &  S.  W.  ft'y 
Co.,  5  Q.  B.  D.  78  ;  5  C.  P.  D.  280). 
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The  ordinary  reasoning  according  to  which  the  verdict  of  a  jury       j^g 
on  a  question  of  fact  ought  not  to  be  disturbed  unless  the  prepon-    311-313. 
derance  of  the  evidence  against  the  verdict  is  strong  and  clear,  does 
not  apply  to  cases  in  which  the  verdict  depends  upon  a  question  of 
e  which  is  not  fully  solved,   but  is  still  within  the  region  of 
-  W«    controversy.     The  importance  of  the  verdict  to   others 
s  the  parties  to  the  litigation,  and  the  novelty  of  the  question 
ments  to  be  taken  into  consideration.     Where  a  new  trial  is 
'1  on  the  ground  of  the  unsatisfactory  nature  of  the  verdict, 
a  condition  should  not  be  imposed  that  the  party  applying  for  the 
rial  should  pay  the  costs  of  the  previous   trial  (Managers  of 
Metropolitan  Asylum  v.  Hill,  47  L.  T.  29). 

A  new  trial  should  not  be  granted  merely  because  the  Judge  who 
tried  the  case,  or  the  Court  is  dissatisfied  with  the  verdict  of  the 
jury,  but  the  question  is  whether  the  verdict  was  such  as  reasonable 
men  ought  not  to  have  come  to  (Solomon  v.  Bitton,  8  Q.  B.  D.  176  ; 
see  Jenkinx  v.  Morris,  14  Ch.  D.  p.  684). 

The  Court  may,  in  its  discretion,  refuse  a  new  trial  on  the  con- 
sent of  the  plaintiff  alone  to  the  damages  being  reduced  to  such  an 
amount  as  the  Court  may  think,  if  given  by  the  jury  wrould  not 
have  been  excessive  (Bdt\.  Laives,  W.  X.  1884,  74). 

See  Canada  Landed  Credit  Co.  v.  Thompson,  in  note  to  Rule  321. 

A  new  trial  will  not  be  granted  on  the  ground  of  premature  admis- 
sion of  evidence  which  has  afterwards  become  admissible  (Faund  v. 
•<*e,  35  L.  T.  361),  nor  of  the  discovery  of  new  evidence,  unless 
it  is  nearly  or  quite  conclusive  (Anderson  v.  Titmas,  36  L.  T.  711). 

The  abstaining  by  a  party  from  proof  under  an  idea  that  his  ad- 
versary had  no  real  intention  of  putting  him  to  such  proof,  and  being 
thereby  taken  by  surprise,  is  no  ground  for  a  new  trial  (Andrews  v. 
rt,  1  C.  L.  T.  724). 

Where  the  reason  for  the  application  is  surprise,  the  affidavits 
must  state  the  grounds  of  surprise  (Dow  v.  Dickenson,  W.  X.  1881, 
52). 

As  to  when  a  new  trial  or  supplemental  trial  may  be  had  on  the 
ground  of  discovery  of  new  evidence,  see  note  to  Rule  271. 

6.  A  new  trial  may  be  ordered  on  any  question  in  New  trial  as 
an  action,  whatever  be  the  grounds  for  the  new  trial, to  parf 
without  interfering  with  the  finding  or  decision  upon 

any  other  question.     (R.  Sup.  C.,   1875,  Order  39,  R. 
4  ;  see  R.  S.  O.  c.  50,  s.  289.) 

Same  as  the  P]nglish  Rule. 

hether  a  new  trial  may  not  now  be  ordered  as  to  one 
defendant  without  disturbing  the  verdict  as  to    another  (Purnell  v. 

'•'.  Iin'iln',,,1  Co.,  and  Harris,  1  Q.  B.  D.  636). 

Where  there  are  distinct  issues,  the  Judge  may,  under  this  Rule, 
accept  the  verdict  of  the  jury  on  those  issues  on  which  they  agree, 
and  discharge  them  as  to  others,  and  a  new  trial  may  be  ordered  on 
the  undecided  issues  (Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505). 

313 

7.  An  order  to  shew  cause  shall  be  a  stay  of  pro- stay  of 

ceedings  in  the  action,  unless  the   Court  shall  order rro< 
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Kules     that  it  shall  not  be  so  as  to  the  whole  or  any   part  of 
313-315.    the  action.     (R.  Sup.  C,  1875,  Order  39,  R;  5.) 

Same  as  the  English  Eule.  The  new  English  Rules  of  1883  pro- 
vide otherwise  (see  Eng.  Rule  553). 

In  Goddard  v.  Thompson,  47  L.  J.  Q.  B.  382,  it  was  held  that  this 
Rule  did  not  apply  where  a  Divisional  Court  refused  a  rule  nisi,  but 
the  Court  of  Appeal  granted  one.  It  was  also  said  that  the  Court  of 
Appeal  had  no  original  jurisdiction  to  stay  proceedings.  Probably 
this  will  not  be  so  in  Ontario. 

Counsel  8.  On  the  argument  of  an  order  to  shew  cause,  the 

IupBcation  counse^  °^  tne  Party  supporting  the  application  shall 
to  begfn'and  begin,  and  shall  state  fully  the  grounds  of  the  appli- 
ireply'  cation,  and  shall  have  the  reply. 
New. 


ORDER   XXXVI. 

MOTION  FOR  JUDGMENT. 

HOW  ^  I-  Except  where  by  the  Act  or  by  these  Rules  it  is 

Pr°vided  that  judgment  may  be  obtained  in  any  other 
manner,  the  judgment  of  the  Court  shall  be  obtained 
by  motion  for  judgment.  (R  Sup.  C.,  1875,  Order  40, 
R.  I  ;  G.  O.  Chy.,  Nos.  270-272  ;  R.  Sup.  C.,  1875, 
Order  31,  R.  21-23  ;  Order  37,  R.  4,  5). 

Identical  with  the  English  Rule. 

The  motion  must  be  made  before  a  single  Judge  (see  sec.  28  of 
the  Act,  and  Davenport  v.  Ward,  47  L.  T.  348). 

Rules  72  et  se.q.  provide  for  the  plaintiff's  signing  final  judgment 
by  default  of  appearance,  and  Rules  204  et  seq.  for  like  judgment 
upon  default  of  pleading  without  any  motion. 

Rule  78  provides  for  a  judgment  or  order  on  prcecipe  in  cases  of 
foreclosure,  sale,  redemption,  administration  of  an  estate,  or  par- 
tition. 

Rules  274  and  275  provide  for  judgment  on  a  trial,  without  a 
motion  for  judgment  afterwards. 

Rule  328  provides  for  a  like  judgment  where,  under  the  Act  or 
these  Rules,  or  otherwise,  it  is  provided  that  judgment  may  be 
entered  or  signed  upon  the  filing  of  an  affidavit  or  production  of  a 
document. 

Motions  for  judgment  may  be  necessary  in  other  cases  to  say 
what  the  proper  relief  is  in  case  of  defendant's  default  in  appearing 
or  pleading  (see  Rule  211)  ;  or  the  Judge  at  the  trial  of  the  action 
may  not  have  ordered  judgment  to  be  entered  (see  Rule  273)  ;  or 
different  issues  or  questions  may  have  been  determined  in  different 
ways  and  at  different  times,  and  a  motion  for  judgment  on  the 
result  may  thus  have  become  necessary  (see  Rules  213,  318  ;  see 
also  Rules  80,  81,  86,  87). 
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fore  setting  a  case  down  on  motion  for  judgment  the  plaintitl' 

nave  delivered  a  statement  of  claim,  or  the  notice  authorized  315   31  a  0 

in  lieu  thereof  (see  Minton  v.   M,-tral}\   46  L.  J.   Chy.  584  ;  W.    N. 

•.ml  Kule  158  ;  Hunter  v.  }\"i?<'nrk«,,},.  <)  Pr.  R.  305,  18C.   L 

J.  424).      Such  statement  of  claim,  as  well  as  a  notice  of  motion  for 

judgment  where  necessary,  may  be  delivered  by  posting   up  a  copy 

in  the  proper  olHce  under  Rule  131,  where  defendant  has  not  appeared 

•/v.  J/K/v/ofA-,  !»  Pr.  Pi.    191  ;  see  Dipiwii'l  v.  Croft.  3  Ch.   D. 

v.  MilL-r,  Ih.  516;  Gardiner  v.  Hardy,  W.  N.  Ixti,  185). 

Two  elear  days'  notice  under  Rule  407  would  seem  to  be  suffi- 

-ee  A'OM/M  //  v.  At/-.*///.*,  \V.  N.    1876,   61),   and  is  all  that  is 

usually  given  in  the  Q.  B.  and  C.  P.   Divisions.     In  the  Chancery 

n7  however,  under  Rule  IV.  of  the  H.   C.   J.   Rules  (infra), 

such  motions  are  set  down  and  seven  days'  notice  served  as  provided 

by  the  former  Chy.  Practice  (see  Gen.  Order  418). 

notion  for  judgment  is  necessary  in  an  action  in  the  High 
after  a  trial  or  assessment  in  a  County  Court  (Scutt  v.  Free- 
2  n.  B.  D.  177). 

It  seems  that  in  England  as  a  matter  of  form,  further  directions 

cannot  be  reserved  ;  but  the  same  object  is  accomplished  by  de- 

claring that  the  further  consideration  of  the  action  is  adjourned 

(t  v.  Moore,  I   Ch.  D.  692;  Gilbert  v.    Smith,   2  Ch.  D.  686; 

'•ngton  v.  Cusson*,  24  YV.  R.  881).     This  difficulty  would  seem 

not  to  exist  in  practice  here. 

[Rules  316  and  317  have  been  abrogated  by  Rule  510, 
ami  new  Rules  substituted  numbered  below,  316a,  3l7ay 


-c,  new  Rules  were  passed  to  make  the  business  of  the  Divi- 
sional Courts  and  the  Court  of  Appeal  respectively,  nearly  of  the 
same  character  as  before  the  Judicature  Act,  it  having  been  held 

•'••  v.  Plui'iiix  Insurance  Co.  29  Gr.  426,  and  other  cases  soon 
after  the  passing  of  the  Act,  that  under  Rule  317  the  jurisdiction 
of  Divisional  Courts  in  trials  before  a  Judge  without  a  jury  was 

ted  to  cases  in  which  the  findings  of  fact  were  undisputed 

and  it  was  only  sought  to  modify  or  set  aside  the  conclusion  drawn 

by  the  Judge  therefrom  ;  and  that  in  other  cases  any  motion  against 

the  judgment  should  be  to  the  Court  of  Appeal  (see  also  Re  St. 

Co.,  12  Ch.  D.  88). 

*31  ft  n 

[2ft  In  view  of  the  state  of  business  in  the  several  Motious 
Courts,  and  of  doubts  that  have  arisen  upon  the  con-  $£™ieni 
struction  of  Rules  316  and  317.    It  is  ordered  that.  :  —  is  wrong. 

Where,  at  or  after  the  trial  of  an  action  by  a  jury,™  ty 
the  Judge  has  directed  that  any  judgment  be  entered,  UI 
any  party  may,  without  any  leave  reserved,  apply  to 
set  aside  such  judgment  and  to  enter  any  other  judg- 
ment, on  the  ground  that  the  judgment  directed  to  be 
entered    is  wrong   by  reason   of   the   Judge   having 
caused  the  finding  to  be  wrongly  entered  with  refer- 
ence to  the  finding  of  the  jury  upon   the  question  or 
questions  submitted  to  them].     (Rule  510,  1st.  part). 
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Rules  Identical  with  the  English  Rule,  Sup.  C.   Dec.  1876,  R.   7,  1st, 

316 «,  317  a.  Par*  an(l  with  the  original  Rule  316. 

According  to  the  practice  of  the  Common  Law  Courts,  under  R. 
S.  0.  c.  50  s.  283,  every  verdict  was  considered  in  all  motions  re- 
specting the  same  as  if  leave  had  been  reserved  at  the  trial  to  move 
in  any  manner  respecting  the  verdict. 

The  above  Rule  provides  for  the  High  Court  a  similar  prac- 
tice in  two  instances.  (1)  An  issue  agreed  upon  or  raised  by  the 
pleadings  may  be  general  in  its  terms  ;  for  example,  partnership  01 
no  partnership  at  a  given  time  ;  when  the  case  is  fully  gone  into  it 
may  be  found  that  the  question  of  fact  which  the  jury  have  really 
to  determine  is  some  smaller  one  ;  as,  for  instance,  the  date  oi 
executing  a  deed  ;  having  taken  the  opinion  of  the  jury  upon  this 
last  question,  it  may  become  the  duty  of  the  Judge  to  construe  the 
deed,  and  direct  the  finding  upon  the  issue  to  be  entered  accord- 
ingly ;  and  upon  this  finding  the  result  of  the  cause  may  depend, 
(2)  Again,  when  all  the  issues  have  been  found  the  Judge  may 
direct  judgment  to  be  entered.  In  either  of  these  cases,  if  the 
Judge  is  mistaken,  his  mistake  may,  under  the  above  llules,  be 
corrected  without  leave  reserved,  and  without  a  new  trial. 

The  present  Rule  does  not,  however,  apply  where  the  objection  is 
not  to  the  conclusions  of  the  Judge  from  the  finding  and  his  conse- 
quent entry  of  judgment  upon  it,  but  the  objection  is  to  the  cdr- 
rectness  of  the  finding  itself,  for  instance  where  the  Judge  mis- 
directs the  jury  (Hamilton  v.  Johnson,  5  Q.  B.  D,  263,  266),  01 
non-suits  the  plaintiff  (Etty  v.  Wilson,  3  Ex.  D.  359),  or  refuses  to  dc 
so  and  a  verdict  is  found  for  the  plaintiff  and  judgment  directed  tc 
be  entered  thereon  (Davies  v.  Felix,  4  Ex.  D.  32),  or  where  the 
Judge  gives  judgment  for  one  party  on  the  findings  of  the  jury 
(Hamilton  v.  Johnston,  5  Q.  B.  D.  263),  or  where  the  facts  being  un- 
disputed the  Judge  directs  the  jury  to  find  for  one  party,  and  it  is 
contended  the  finding  should  have  been  the  other  way  ( Yetts  v. 
Foster,  3  C.  P.  D.  437).  In  all  these  cases,  though  the  action  is 
that  of  the  Judge,  the  dispute  is  in  respect  of  the  propriety  of  the 
finding  of  the  facts,  and  should  therefore  be  for  a  new  trial  and  con- 
sequently to  the  Divisional  Court,  (under  Rule  307).  A  motion  can 
not  be  made  either  to  the  Divisional  Court  or  to  the  Court  of  Appeal 
under  the  last  clause  of  Rule  317a  to  enter  a  different  judgment, 
unless  the  case  is  one  in  which  the  Court  considers  that  it  has  all  the 
needful  evidence  before  it  and  can  therefore,  under  Rule  321,  instead 
of  directing  a  new  trial,  direct  the  proper  judgment  to  be  entered. 

Where  the  trial  has  been  before  a  Judge  without  a  jury  Rule  317a 
applies,  whether  the  finding  of  fact  or  the  conclusions  deduced  from 
it  are  questioned  ;  and  either  the  Divisional  Court  or  the  Court  oi 
Appeal  may  be  applied  to,  to  enter  a  different  judgment. 

Trial  before  [3^  Where  at  or  after  the  trial  of  an  action  before  c 
a  judge.  Judge  the  Judge  has  directed  that  any  judgment  be 
entered,  any  party  may,  without  any  leave  reserved 
apply  to  set  aside  such  judgment  and  to  enter  an> 
other  judgment,  upon  the  ground  that  (a)  the  judg 
ment  so  directed  is  wrong,  and  such  application  ma> 
in  either  of  the  above  cases  be  to  a  Divisonal  Court 
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of  the  High  Court,  or  to   the   Court  of  Appeal,  and  Rule 317 a 
this  Rule  is  to  be  substituted  for  rules  316  and  317]. 
(Rule  510,  2nd.  part). 

•  as  the  English  R.  Sup.  C.  1875,  Order  40,  R.  7,  second  part 
and  the  original  Rule  317,  except  that  the  words  "  upon  the  finding 

red,"  were  contained  in  those  Rules  at  (a)  and  except  that 
by  the  English  Rule  the  application  is  to  the  Court  of  Appeal  only 
(see  sec.  37  of  the  Act  ;  Rule  471  ;  and  Trade  v.  Phoenix,  supra). 

This  Rule  would  seem  to  apply  only  where  application  is  made 
to  enter  a  different  judgment  from  that  entered  by  the  Judge.  The 
a,  however,  sometimes  grant  new  trials  in  cases  tried  before  a 
Jud.ire  without  a  jury.  Rule  307  and  the  present  Rule  do  not  meet 
such  a  case  and  it  is  presumed  therefore  that  such  orders  are  granted 
either  as  formerly  under  sec.  287  of  the  C.  L.  P.  Act  (R.  S.  0.  c.  50), 
or  the  general  discretionary  jurisdiction  of  the  former  Court  of 
Chancery  to  do  so.  Where  evidence  has  been  improperly  excluded 
a  new  trial  may  be  necessary  ;  but  the  remedy  given  by  the  present 
is  in  general  all  that  is  required. 

The  Court  of  Appeal,  under  R.  S.  0.  c.  38,  s.  23  (supra  p.  13),  or 
the  Divisional  Court,  under  this  Rule,  has  full  power  to  review 
the  decision  of  the  Judge  upon  the  facts.  See  also  Jones  v.  Howjh, 
,">  Kx.  D.  at  p.  122,  where  Bramwell,  L.  J.,  says  :  "If  upon  the 
materials  before  the  learned  Judge,  he  has,  in  giving  judgment, 
come  to  an  erroneous  conclusion  upon  certain"  questions  of  fact,  and 
we  see  that  the  conclusions  are  erroneous,  we  must  come  to  a  dif- 
ferent conclusion,  and  act  upon  the  conclusion  that  we  come  to, 
and  not  accept  his  rinding.  *  A  great  difference  exists  between 

a  timling  by  the  Judge  and  a  finding  by  the  jury.  Where  the  jury 
find  the  facts  the  Court  cannot  be  substituted  for  them,  because  the 
parties  have  agreed  that  the  facts  shall  be  decided  by  a  jury  ;  but 
where  the  Judge  linds  the  facts,  then  the  Court  of  Appeal  has  the 
same  jurisdiction  that  he  has,  and  can  find  the  facts  whichever  way 
they  like.  I  have  no  doubt,  therefore,  that  is  our  jurisdiction,  our 
.  and  our  duty." 

•  »  the  principles  upon  which  Courts  act  in  reviewing  the  find- 
<f  a  Court  of  Hrst  instance  on  the  facts,  see  supra,  pp.  13-14. 

•  i  >  appeals  from  the  decision  of  a  Judge  sitting  as  and  for  the 
hut  not  at  the  trial,  see  notes  to  sees.  28,  13  and  37  of  the  Act. 

When  thefe  was  a  conflict  of  evidence  and  the  Judge  who  tried 
i-e  attributed  greater  weight  to  the  evidence  of  some  witnesses 
'thers,  but  in  the  opinion  of  the  Court  of  Appeal  took  a  wrong 
'f  the  law,  the  Court  refused  to  make  a  decree  upon  the  evi- 
.  and  sent  the  case  for  a  new  trial  (Canada  Landed  Cr«lit  Co 
v.  Thompson,  3  C.  L.  T.  158). 

Where  a  Judge  has  directed  judgment  to  be  entered  on  an  inter- 

r  issue,  an  appeal  lies  under  this  Rule  (  Witt,  v.  Parker,  25  W. 

It.  .~>1S  ;  see  \VU.<nn.  v.  AV,v,  18  U.  C.  Q.  B.  470  ;  Doda*  v.  Sfnj.li,  r<! 

.  1).  75;  45  L.  J.'Ex.  457;    Withm  v.  Parker,  2s   L.  J,  Ex. 

3a3). 

Where  there  is  a  general  judgment  against  several  defendants, 

the  last  clause  of  this  Rule  does  not  enable  them  to  sever  and  appeal 

eral  Courts  ;  but  they  must  all  appeal  to  the  tribunal  t<»  which 

the  defendant  who  takes  the  first  step  has  appealed   (per  Armour, 

J-,  in  Hattky  v.  Merchants  Despatch,  20  C.  L.  J.  105). 
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Rules  Where  a  motion  for  a  new  trial  was  made  conditionally  upon  the 

317  b  317  c.  result  of  a  decision  pending  in  the  Court  of  Appeal,  it  was  held  that 
the  usual  steps  to  bring  the  motion  on  within  the  usual  time  should 
be  taken,  and  that  if  necessary  application  should  be  made  to  the 
Court  to  postpone  the  hearing  of  the  motion  till  the  decision  of  the 
Court  of  Appeal  should  be  given.  The  Court  has  full  discretion 
over  such  an  application  to  extend  the  time  for  giving  notice  of  such 
motion,  and  is  not  limited  to  cases  where  the  party  has  been  misled 
(Peckett  v.  Short.  32  W.  R.  123). 


317& 


Motions  to 


chancery 


[3&  It  shall  be  sufficient  if  the  notice  of  any  appli- 
cation under  Rule  510  is  served  within  the  time  here- 
inbefore limited  for  making  the  same,  (a)  provided 
that  the  day  named  in  such  notice  for  hearing  the 
motion  is  not  more  than  two  clear  days  from  the  last 
day  of  the  time  so  limited,  and  falls  within  the  Sit- 
tings of  the  Divisional  Court  in  which  such  notice  is 
given,  otherwise  such  notice  may  be  given  for  the  first 
day  of  the  following  Sittings].  (Rule  528.) 

(a)  The  time  for  making  a  motion  under  the  preceding  Rules 
316a  and  3176  (Rule  510)  is  limited  by  Rule  309a  (Rule  527). 

For  the  mode  of  procedure  to  bring  on  the  motion  for  argument, 
and  in  case  of  default,  by  the  party  giving  the  notice,  in  prosecuting 
the  same,  see  Rule  310a  (529)  and  3106  (530). 

[3C-  AH  appeals,  proceedings,  and  matters  to  be 
-  brought  before  the  Divisional  Court  of  the  Chancery 
Division  are  to  be  entered  with  the  Clerk  of  Records 
ancj  Writs,  at  least  seven  days  before  the  day  fixed  for 
the  Sittings  of  the  Court,  and  seven  days  notice 
thereof  is  to  be  served  upon  the  parties  entitled  to 
notice].  (Rule  522.) 

This  Rule  is  in  accordance  with  the  former  practice  on  Rehearing 
(see  Chy.  G.  O.  418). 

The  seven  days  before  which  the  case  is  to  be  entered  are  clear 
days  (Rumohr  v.  Marx,  18  C.  L.  J.  444  ;  19  C.  L.  J.  10  ;  3  C.  L. 
T.  31),  and  the  seven  days  notice  required  were,  by  the  former 
Chancery  practice,  under  G.  0.  418,  also  clear  days. 

Where  a  solicitor  had  instructed  his  clerk  to  set  down  a  case,  but 
the  clerk,  by  a  mistake  in  supposing  that  the  seven  days  were  not 
clear  days  allowed  the  last  day  to  pass,  this  was  held  not  a  suffi- 
cient ground  for  granting  leave  to  set  the  case  down  (Rumohr  v. 
Marx,  supra). 

Where  judgment  for  defendants  was  delivered  on  22nd  November, 
and  the  plaintiff's  solicitor  immediately  applied  for  a  copy,  but  did 
not  receive  it  until  29th  November,  which  was  the  last  day  for 
setting  down  a  motion  to  reverse  the  judgment,  and  there  was, 
therefore,  no  time  to  consult  either  the  plaintiff  or  counsel,  the 
Court  held  that  the  delay  was  sufficiently  excused,  and  granted 
leave  to  set  down  upon  payment  of  costs  (  Foley  v.  Canada 
ent,  <kc.,  18  C.  L.  J.  444;  3  C.  L.  T.  32). 
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[$d.  An  application  to  the  Divisional   Court  of  the     Rules 
Chancery  Division,  to  change    or   reverse  any  judg-  317^-319. 
ment,  shall  be  made  at  the  first  Sittings  of  the  Divi-     317  d 
sional    Court,  which  begins  not   less  than   ten  days 
after  the  pronouncing  of  the  said  judgment],     (Rule 

523.) 
Mew. 

The    "pronouncing"    of   the   judgment   means    the    date  of  its 
delivery,  not  the  date  of   its  being  perfected  by  entry  (Shupe  v. 
.*,  4  C.  L.  T.  129). 

O1  O 

4.  Where  issues  have  been  ordered  to  be  tried,  or  After  tmi 
issues  or  questions  of  fact  to  be   determined  in  any^suesof 
manner  [and  there  is  no  direction  of  a  Court  or  Judge 

for  the  entry  of  judgment],  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment  as  soon  as 
such  issues  or  questions  have  been  determined.  If  he 
does  not  so  set  it  down,  and  give  notice  thereof  to 
the  other  parties,  when  ten  days  after  his  right  so  to 
do  has  arisen,  then  after  the  expiration  of  such  ten 
days  any  defendant  may  set  down  the  action  on 
motion  for  judgment,  and  give  notice  thereof  to  the 
other  parties.  (Comp.  R.  Sup.  C.,  1875,  Order  40, 
R.7.) 

The  words  in  brackets  are  not  in  the  English  Rule,  which  is  other- 
wise the  same.  The  introduction  of  these  words  appear  to  make  no 
difference  in  the  construction  of  the  above  Rule  ;  they  are  implied, 
though  not  expressed  in  the  English  Rule. 

This  Rule  has  been  held  to  apply  where  a  reference  had  been 
ordered  to  the  Master  to  inquire  whether  a  partition  alleged  in  the 
pleadings  was  binding  upon  the  parties  thereto.  The  Master  found 
in  the  affirmative.  A  motion  for  judgment  under  this  Rule  was  held 
proper,  and  that  the  judgment  directed  to  be  entered  according  to  the 
report  (Consolidated  Bank  v.  Wallbridge,  18  C.  L.  J.  205). 

Q1Q 

5.  Where  issues  have  been  ordered  to  be  tried,  orAftertrial 


issues  or  questions  of  fact  to  be  determined,  in  any 
manner,  and  some  only  of  such  issues  or  questions  of  issues  of 
fact  have  been  tried  or  determined,  any  party  whofact 
considers  that  the  result  of  such  trial  or  determination 
renders  the  trial  or  determination  of  the   others  of 
them   unnecessary,  or   renders  it  desirable   that  the 
trial  or  determination   thereof  should  be  postponed, 
may  apply  to  the  Court  or  a  Judge  for  leave  to  set 
down  the   action  on   motion  for  judgment,   without 
waiting   for   such   trial  or  determination.     And    the 

28 
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Rules 
319-321. 


320 

No  motion 
after  one 
year. 


321 

Postpone- 
ment of 
motion  by 
Court. 


Court  or  Judge  may,  if  satisfied  of  the  expediency 
thereof,  give  such  leave,  upon  such  terms,  if  any,  as 
shall  appear  just,  and  may  give  any  directions  which 
may  appear  desirable,  as  to  postponing  the  trial  of  the 
other  questions  of  fact.  (R.  Sup.  C,  1875,  Order  40, 
R.  8). 

Identical  with  the  English  Rule. 

Where  an  order  was  taken,  by  the  consent  of  the  parties,  to  de- 
termine certain  issues  of  fact  in  a  manner  which  the  Judge  after- 
wards held  to  be  beyond  the  powers  of  the  Court,  Jessel,  M.  R., 
refused  to  proceed  with  the  trial,  on  the  ground  that  any  decision 
founded  upon  this  consent  order,  would  not  be  binding  upon  the 
parties  (Republic  of  Bolivia  v.  National  Bol.  Nav.  Co.,  24  W.  R 
361). 

6.  No  action  shall,  except  by  leave  of  the  Court  or 
a  Judge,  be  set  down  on  motion  for  judgment  after 
the  expiration  of  one  year  from  the  time  when  the 
party  seeking  to  set  down  the  same  first  became  en- 
titled so  to  do.     (R.  Sup.  C.,  1875,  Order  40,  R.  9.) 

Identical  with  the  English  Rule. 

7.  Upon  a  motion  for  judgment,  or  for  a  new  trial, 
the  Court  may,  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  any 
relief  sought,  give  judgment  accordingly  ;  or  may,  if 
it  shall  be  of  opinion  that  it  has  not  sufficient  materi- 
als before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration,  and 
direct  such  issues   or  questions   to   be  tried   or  deter- 
mined, and   such  accounts  and   inquiries   to  be  taken 
and  made  as  it  may  think  fit.     (R.   Sup.    C.,   1875, 
Order  40,  R.  10). 

Identical  with  the  English  Rule. 

The  motion  for  judgment  referred  to  must  mean  not  the  ordinary 
motion,  to  the  Judge  who  tried  the  cause,  for  judgment  after  the 
findings  upon  the  facts,  but  such  a  motion  as  is  contemplated  by 
Rule  316a,  where  a  judgment  has  already  been  directed  to  be  enter- 
ed, and  a  Divisional  Court  is  moved  for  a  new  trial  or  to  enter 
another  judgment. 

Where  the  case  is  one  proper  for  the  decision  of  a  jury  the 
powers  conferred  on  the  Court  by  this  Rule  may  not  affect  the  deci- 
sion in  Moore  v.  Connecticut  Mutual,  6  App.  Ca.  644,  that  a  Court 
has  power  to  enter  a  verdict  in  accordance  with  what  they  deem  to 
be  the  true  construction  of  the  findings  coupled  with  other  facts, 
either  admitted  or  so  clearly  proved  that  there  could  be  no  contro- 
versy about  them,  but  has  no  power  to  enter  a  verdict  in  direct 
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Rules 
321,  322. 


This  Rule  however  seems  to  confer  upon  the  Court,  the  power  to 

i  verdict  not  in  accordance  with  the  rinding  of  the  jury,  where 

•  art  considers  that  the  most  convenient  course  is  not  to  send 

the  case  for  the  opinion  of  another  jury,  but  to  enter  a  judgment  in 

accordance  with  their  own  views,  upon  the  whole  case,  if  they  con- 

sider that  they  have  the  proper  materials  before  them  upon  which 

to  decide  (see  Hamilton  v.  Johnson,  5  Q.  B.  D.,  263,  260). 

W  litre  therefore  the  case  is  one  in  which  no  additional  facts  remain 
to  be  proved,  and  in  which  upon  the  facts  proved  no  jury  would  be 
justified  in  rinding  a  verdict  adverse  to  the  party  against  whom  it 
<-n  found,  the  Court  has  before  it  all  the  materials  necessary 
for  rinally  determining  the  questions  in  dispute,  and  will  act 
under  this  Rule  (  Yorkshire  Banking  Company  v.  Beatson,  5  C.  P.  D. 

<f"tc'irt  v.  Rounds,  1  Out.  App.  515,  519). 

The  power  must  be  most  sparingly  and  cautiously  exercised,  (per 
Wilson,  (J.  J.  in  Stewart  v.  founds,  supra)  ;  and  will  not  be  exer- 
cised where  there  is  evidence  to  go  properly  to  a  jury,  (Brewster  v. 
Durrani  I.  W.  X.,  1880,  27,)  or  where  if  a  new  trial  were  ordered 
further  evidence  might  be  adduced  (Clark  v.  Molyneux,  3  Q.  B.  D. 

245). 

In  Mili«*ich  v.  Lloyds,  46  L.  J.  C.  P.  404,  W.  N.  1877,  36,  an 
action  for  libel,  the  Court  held  that  whether  the  report  of  a  trial  in 
question  was  a  fair  one  or  not,  was  a  question  for  the  jury,  which  the 

r  would  not  withdraw  from  them  under  this  Rule. 
Where  there  was  a  conflict  of  evidence,  and  the  Judge  who  tried 
the  cause  without  a  jury,  attributed  greater  weight  to  the  evidence 
of  some  witnesses  than  others,  but  in  the  opinion  of  the  Court  took 
a  wrong  view  of  the  law,  the  Court  refused  to  make  a  decree  on  the 
evidt-nc.'  and  sent  the  case  for  a  new  trial  (Canada  Landed  Credit 
Co.  v.  T/ivmpton,  3  C.  L.  T.  158). 


tlso  for  applications  of  this  Rule,  Mercier  v.  Williams,  9Q.  B. 

7,  where  judgment  was  entered  for  defendant  upon  a  motion 

for  new  trial  in  an  interpleader  issue  ;  Daun  v.  Simmins,  40  L.  T. 

H  L.  T.  783  ;  28  W.  R.  129  ;  W.  N.    1879,  178  ;  where  a  non- 

suit   was   entered,  after  a  verdict  for  plaintiff,  and  though  the  rule 

only  asked  for  a  new  trial  ;  also  Batty  v.  Clever,  71  L.  T.  Journ., 

43  ;  and  Wnd'/i-lf  v.  Blockley.  10  Ch.  D.  416  ;  Eastland  v.  BurcheU, 

38  L.  T.  563  ;  Rosenberger  v.  Grand  Trunk  Ry.  Co.,  32  C.  P.  349,  365. 

This  Rule  is  not  applied  to  Inferior  Courts  by  virtue  of  sec.  77  of 

the  Jud.  Act  (Pnjor  v.  City  Offices  Co.,  10  Q.  B.  D.  504). 

8.  Any  party  to  an  action  may  at  any  stage  thereof 
apply  to  the  Court  or  a  Judge  for  such  order  as  he  relief  on 
may,  upon  any  admission  of  fact  in  the  pleadin 
[(a)  or  in  the  examination  of  any  other  party]  beinrleading8 
entitled  to  ;  [(&)  and  it  shall  not  be  necessary  to 
wait]  for  the  determination  of  any  other  question 
between  the  parties  (c)  ;  [(d)  or  he  may  so  apply 
where  the  only  evidence  consists  of  documents  and 
such  affidavits  as  are  necessary  to  prove  their  execu- 
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322.  tion  or  identity  without  the  necessity  of  any  cross- 
examination  ;  or  he  may  so  apply  where  infants 
are  concerned  and  evidence  is  necessary,  so  far  only 
as  they  are  concerned,  for  the  purpose  of  proving 
facts  which  are  not  disputed.]  (e)  The  foregoing 
Rules  of  this  Order  shall  not  apply  to  such  applica- 
tions, and  any  such  application  may  be  made  by 
motion  as  soon  as  the  right  of  the  party  applying  to 
the  relief  claimed  has  appeared  from  the  pleadings. 
The  Court  or  a  Judge  may,  on  any  such  application, 
give  such  relief,  subject  to  such  terms,  if  any,  as  such 
Court  or  Judge  may  think  fit.  (Comp.  R.  Sup.  C., 
1875,  Order  40,  R.  1 1  ;  G.  O.  Chy.,  No.  270.) 

(a)  The  words  here  in  brackets  are  not  in  the  English  Rule. 

(b)  Instead  of  the  words  in  brackets  here,  the  English  Order  has 
the  words   "  without  waiting. " 

(c)  Where  one  defendant  does  not  appear,  or  does  not  deliver  a 
•defence,  and  another  delivers  a  defence  on  which  the  plaintiff's 
right  to  relief  is  admitted,   the  plaiiitifi  may  proceed  against  the 
latter   under   this    Rule,   and  against  the  former  by  default.     (Re 
Smith's  Estate,  Bridson  v.  Smith,  24  W.  R.  392  ;  Parsons  v.  Harris, 
6  Ch.  D.  694).     See  also  Jenkins  v.  Davits,  1  Ch.   D.   696,    where  a 
statement  of  defence,  purporting  to  be  the  defence  of  a  husband  and 
wife,  raised  no  defence  as  regarded  the  husband,   and  the  plaintiff 
was  held  entitled  under  the  English  rules  of  pleading  (though  it 
would  be  otherwise  here  under  Rule  148)   to  judgment  against  the 
husband  as  admitting  the  plaintiff's  claim,  without  waiting  for  the 
determination  of  the  case  against  the  wife. 

(d)  The  words  here  in  brackets  are  not  in  the  English  Order,  and 
are  taken  from  Chy.  G.  0.  No.  270. 

(e)  What  follows  is  identical  with  the  latter  part  of  the  English 
Rule.     See  the  somewhat  similar  practice,  which  is  virtually  super- 
seded by  this  Rule,  by  which  a  defendant's  plea  might  be   struck 
out  in  Chambers  upon  his  admission  that  it   was  untrue,  supra  p. 
216. 

The  object  of  this  Rule  is  to  enable  a  plaintiff  or  defendant  to  get 
rid  of  so  much  of  the  action  as  there  is  no  controversy  respecting. 
If  the  whole  issue  is  not  in  controversy,  either  party  may  be  entitled 
to  move  on  the  admissions  of  the  other  ( Thorp  v.  Holdsworth,  3  Ch. 
D.  at  p.  640). 

The  Rule  is  applicable  at  any  stage  of  the  action,  and  therefore  it 
was  held  that  the  plaintiff  was  entitled  to  judgment  on  an  admission 
under  this  Rule,  though  he  had  delivered  a  reply,  and  the  action 
was  set  down  for  trial  (Brown  v.  Pearson,  '21  Ch.  D.  716)  ;  and  the 
Rule  may  be  acted  on  at  the  trial  ( Tildesley  v  Harper,  1  Ch.  D. 
403). 

It  is  in  the  discretion  of  the  Judge  whether  to  give  relief  on  the 
motion  ;  and  the  Court  of  Appeal  will  not  review  his  discretion 
(Mellor  v.  Sideboltom,  5  Ch.  D.  342). 

A  defendant  may  move  upon  an  admission  entitling  him  to  the 
"relief"  of  having  the  action  dismissed  (Pascoe  v.  Richards,  50  L. 
J.  Chy.  337  ;  44  L.  T.  87). 
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In    the  exercise  of  such  discretion,    parties   are,   as  a  matter  of   Ru}e  322. 

riience.  not  allowed  in  England  to  make  under  this  Rule  appli- 

-  which  involve  a  serious  question   of  law  to  be  argued  that 

r  be  decided   on  demurrer  or  at  the  trial   (per  Mellish, 

in  <rllh,r(\.  Xntith.  2  Ch.  D.  6SD  ;  A/W/o/-  v.  Sidebottom,  5  Ch. 

•  p.  344). 

These  cases,   however,   do  not  fully  apply  in  Ontario.     The  pro- 
ting    Rule   which  are  not  contained  in  the  English  Rule, 
,xcn  from  and  seem  to  supersede  the  former  Chancery  practice 
.ring  hearings  on  motion  for  decree  (see  G.  0.   270),  and  on 
bill    and   answer.     On  a  motion    for  decree  the    examination  of  a 
i  nit   might  be  read  with  his  answer  against  him  (Proctor  v. 
'.'  dr.   31  ;  Matlier*  v.  Short,  14  Gr.   255;  see  also  Powell  v. 
I'M  (Jr.   t>21>.      Affidavits  proving  exhibits  might  formerly  be 
•M  motion  for  decree  under  G.  O.  270,  or  on   a  hearing  on  bill 
and  answer.      (See    Kitfalt/  v.  Graham,    2  Gr.  281  ;  Chalk  v.    Ralne 
13  Jur.   981) 

Both  those  methods  of  hearing  a  case  were  formerly  employed  in 

cases   involving  the  consideration  of  important    questions    of   law. 

Suits  for  the  construction  of  wills  are  familiar  examples,   (see  for 

instance  Fnll,-i'  \.  Mnrkb-m.  25  Gr.  455,  Robson  v.  Argue,  25  Gr.  407, 

v.   /fh'kaon,  25  Gr.  102,  Clarion  v.  S<-<>tf,  25' Gr.  373.)       In 

such  cases  this  Rule  is  no  doubt  applicable,  and  the  motion  will  be 

properly  made  iu  Court.     In  simpler  cases  similar  to  those  which  in 

the  English   Rule  was  intended  to  apply,  the    application  may  be 

made  in  Chambers  (see  Goiif/h  v.  Heatky,  \V.  X.,  1884,  14  ;  Cook  v. 

.  if>.  75 1.       The   Rule   has   frequently   been   applied   by   the 

r  in  Chambers.     (See  Truxt  and  Loan  Co.  v.  Hill,  9  Pr.  R.  8). 

Even  in  England  an  application  may  be  made  where  the  judgment 

for  is  in  the  nature  of  a  tinal  judgment,  and  not  merely  inter- 

v  n;;ih<Tt  v.  Smith,  2  Ch:  D.  686  ;  Jenkins  v.  Davies,  1    Ch. 

'-  :   /,'••   n«i'k<-r'«  tittatr,  10  Ch.  D.    162,  165)  ;  but  it  has  been 

held  that  the  party  moving  must  have  a  clear  case,  and  if  he  claims 

a  right  which  does  not  exist  at  law,  the  fact  that  it  is  not  denied  in 

the  other  party's  pleading  will  not  entitle  him  to  judgment  (ChiUon 

Ion,  7  Ch.  D.  73o,  see  sec.  44  of  the  Act. 

-e.  cannot  be  an  admission  under  this  Rule  unless  pleadings, 

(that  is  both  claim  and  defence,  Jurmer  v.  Dans,  23  Sol.  Jour.  462,) 

"•en  delivered,  and  the  indorsement  on  a  \vrit  was  held  to  be 

not  a  pleading  within  the  Rule    (Wallix  v.  Jackxon,  23  Ch.  D.  204, 

followed  by  Bovd,  < '.  in   Fell  \ .   WVli'i  m*,  though  not  mentioned  in 

the  report  in  3  C.  L.  T.  358  ;  see  also  Gillott  v.  Ker,  24  W.  R.,  428). 

In  an  action  on  a  foreign  judgment  where  the  only  defence  was  a 

denial  of  the  judgment,  it   was  held  that  the  plaintiff  was  not  en- 

titl  -I  to  judgment  under  this   Rule,    upon  the   pleadings  and  an 

exemplification  of  the  judgment,  as  it  was  necessary  for  the  plaintiff 

to  connect  the   defendant  with  it,   and  support  its 

genuineness,  the  defendant  having  put  the  judgment  distinctly   in 

••  /•//  v.   Turner,  2  Ont.  R.  284). 

A  hole  of  an  admission  in  a  pleading  must  be  looked  at  'and 
the  sense  and  not  merely  the  grammatical  construction  or  the  form 
:  is  tu   !>;•  regarded  as  the  criterion  of  the.  extent  and   BOO] 
Lmissioo  (D&vey  v.  //-"-in,  4  Ont.  8). 

In  a  foreclosure  action,  the  statement  of  defence  craved  leave  to 
refer  to  deeds  mentioned  in  the  statement  of  claim  and.  save  as  by 
such  deeds  when  produced  should  appear,  the  defence  did  not  admit 
that  they  were  to  the  effect  mentioned  in  the  statement  of  claim. 
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Kule  322.  Upon  motion  for  judgment  under  this  Rule,  the  deeds  being  pro- 
duced it  was  held  that  there  was  sufficient  admission  of  the  execu- 
tion of  the  deeds  as  they  appeared  to  be  of  the  dates,  and  made 
between  the  parties  mentioned  in  the  statement  of  claim  (Barnard 
v.  Wieland,  W.  N.  1882,  103  ;  30  W.  E,  947). 

In  an  action  011  a  covenant  for  payment  in  a  mortgage,  the 
defendant  admitting  the  mortgage,  submitted  that  the  land  should 
be  sold  and  proceeds  applied  in  payment  of  the  plaintiff,  or,  he 
having  sold  the  land  to  another  who  had  assumed  the  mortgage, 
that  if  he  was  bound  to  pay  the  plaintiff  he  was  entitled  to  an 
assignment  of  the  mortgage,  and  judgment  was  given  for  the  plain- 
tiff under  this  Rule,  it  being  held  that  the  defendant  as  mortgagor 
was  not  en  titled  to  an  assignment  (Crozier  v.  Alkenbach,  19  C.  L.  J. 
79). 

Judgment  for  possession  was  given  against  a  mortgagor  who 
admitted  the  mortgage  and  default  simply  (Trust  and  Loan  Co.  v. 
Hill,  9  Pr.  R.  8)  ;  so  where  he  admitted  that  his  mortgage  was  in 
default  and  plaintiff  was  mortgagee,  merely  saying,  in  addition,  that 
some  one  else  was  in  possession  (Padgett  v.  B'mns,  W.  N.  1884,  10; 
see  also  Croft  v.  Collinywood,  ib.  33). 

Where  the  plaintiff's  claim  is  admitted,  but  the  defendant  sets  up 
a  counter-claim  for  damages  for  a  larger  amount,  the  plaintiff  is  not 
necessarity  entitled  to  judgment  upon  the  admission  of  his  claim. 
tie/able  if  the  counter-claim  is  apparently  frivolous  or  unsubstantial, 
the  plaintiff  would  be  entitled  to  have  the  amount  of  his  claim 
brought  into  Court  to  await  the  result  (Merseii  Strains/lip  Co.  v. 
Shuttle  worth,  10  Q.  R.  D.  468;  affirmed  in  appeal  11  Q.B.  D.  531). 
A  judgment  for  the  plaintiff  was  made  where  the  counter-claim 
was  in  fact  an  independent  claim  for  damages  as  to  the  quality  of 
other  goods  than  those  -for  the  price  of  which  the  plaintiff  was  suing  ; 
but  execution  was  to  be  stayed  till  after  the  trial,  if  the  defendant 
should  pay  the  amount  of  judgment  into  Court  (Showell  v.  Bowron, 
W.  N.  1883,  50  ;  31  W.  R.  550  ;  48  L.  T.  613  ;  52  L.  J.  Q.  B.  284). 

In  Coddington  v.  Jacksonville,  Pensacola  and  Mobile  -Railway  Co., 
39  L.  T.  12.  the  plaintiff  claimed  a  charge  upon  certain  bonds  of  a 
foreign  state  which  were  deposited  in  the  bank  to  the  credit  of  the 
cause.  The  defendants,  in  their  answer,  admitted  the  plaintiff's  title, 
and  an  order  was  made  before  the  hearing  for  the  sale  of  the  bonds 
as  perishable  goods  within  the  meaning  of  Rule  397. 

Under  this  Rule  in  a  partition  action,  an  inquiry  was  directed  as 
to  the  persons  interested  in  the  property  (Gilbert  v.  Smith  2  Ch.  D. 
686)  ;  an  order  for  sale  was  made  (Burnett  v.  BurneU,  11  Ch.  D.  213) ; 
an  order  was  made  for  taking  the  accounts  of  partnership  dealings 
(Turqu-and  v.  Wilson,  1  Ch.  D.  85)  ;  the  agent  of  the  trustees  of  a 
will  was  ordered  to  deliver  up  all  securities  relating  to  the  testator's 
estate,  and  to  account  for  all  sums  received  on  behalf  of  the  estate 
(Rumseyv.  Reade,  1  Ch.  D.  643);  and  an  order  for  a  dissolution 
of  a  partnership  (Thorp  v.  Hofdtworth,  3  Ch.  D.  637).  (See  also 
Bennett  v.  Moore,  1  Ch.  D.  692  ;  Martin  v.  Gale,  4  Ch.  D.  428). 
Probably  also  the  common  application  for  payment  into  Court  by 
an  accounting  party  of  a  sum  admitted  to  be  in  his  hands  may  now, 
at  any  rate  before  judgment,  be  made  in  Chambers  under  this  Rule, 
though  formerly  made  in  Court  (Re.  Curry,  8  Pr.  R.  340.)  As  to 
what  is  a  sufficient  admission  for  this  purpose,  see  Re  Curry  supra  ; 
Re  Babcock,  8  Or.  409  ;  Collins  v.  Orme,  3  Chy.  Ch.  70  ;  London 
Syndicate  v.  Lord,  8  Ch  D.  84  ;  Freeman  v.  Cox,  ib.  148  ; 
V.  Jenkins,  34  L.  T.  277. 
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Where  a  solicitor  put  in  a  fraudulent  defence  for  his  client  with-       Rules 
out  the  knowledge  of  the  client,  making  admissions  on  which  judg-    322-324. 
uient  was  obtained  against  the  client,  the  judgment  was  set  aside 
and  the  client  allowed  to  withdraw  the  defence  and  put  in  a  fresh 
one  (  Williams  v.  Preston,  20  Ch.  D.  672). 

It  seems  that  in  England  as  a  matter  of  form  further  directions 

cannot  l>e  reserved  ;  but  the  same  object  is  accomplished  by  declaring 

that  the  further  consideration  of  the  action  is  adjourned  (Bennett  v. 

.  1  Ch.  l>.  GO'2  ;  Gilbert  v.  Smith,  2  Ch.  D.  686  ;  Brastington 

.  '24  W.  R.,  SSI).      Xo  difficulty  of  that  kind  would  seem 

to  arise  here,  at  any  rate  where  the  motion  is  made  in  Court. 

323 

9.  Where  it  is  made  to  appear  to  the  Court  or  a  piling  ap- 
Judge,  on  the  hearing  of  any  application  which  may  [urn^dTnto 
be  pending  before  the  Court  or  Judge,  that  it  will  be  "^"D  for 
conducive  to  the  ends  of  justice  to  permit  it,  the  Court  hearing  of  ° 
or  Judge  ma}'  direct  the  application  to  be  turned  into  ra 

a  motion  for  judgment,  or  a  hearing  of  the  cause  or 
matter  ;  and  thereupon  the  f^ourt  or  Judge  may  make 
such  order  as  to  the  time  and  manner  of  giving  the 
evidence  in  the  cause  or  matter,  and  with  respect  to 
the  further  prosecution  thereof,  as  the  circumstances 
of  the  case  may  require  ;  and  upon  the  hearing  it 
shall  be  discretionary  with  the  Court  or  Judge  to 
either  pronounce  a  judgment  or  make  such  order  as 
the  Court  or  Judge  deems  expedient.  (G.  O.  Chy., 
No.  614.) 

Same  in  effect  as  the  Chancery  Order  referred  to.     There  is  no 
corresponding  English  Rule. 

See  this  Rule  applied  in  Byrne  v.  Box,  2  C.  L.  T.  47. 

324 

10.  Where  at  any  time  after  the  writ   of  summons  Mi)tionfor 


has  been  issued  it  is  made  to  appear  to  the  Court  or  aJ 

T1  ,..11,.  .111  leave  afte 

Judge  on  an  ex  parte  application  that  it   will  be  con-  .service  oi 
ducive  to  the  ends  of  justice  to   permit  a   notice  of  wnt' 
motion  for  a  judgment    to  be  forthwith  served,  the 
Court  or  Judge  may  order  the  same  accordingly  ;  and 
when  such  permission  is  granted,  the  Court  or  Judge 
is  to  give  directions,  as  to  the  service  or  the  notice  of 
motion  and  filing  of  the  affidavits,   as  may  be   expe- 
dient. 

G.  0.  Chy.  No.  271  is  to  the  same  effect.  There  is  no  correspond- 
ing English  Rule. 

The  Master  or  a  Judge  in  Chambers  may  grant  leave  under  this 
clause  to  make  the  motion,  but  under  the  ixext  clause  the  motion  its.  h 
must  be  made  in  Court  (Morrison  v.  Taylor,  46  U.  C.  Q.  B.  492). 
(The  report  Of  /,/^v/x  v.  Eraser,  9  Pr.  R.  319,  is  erroneous.  The 
motion  was  before  Osier,  J.,  in  Court.) 
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Eule  324.       Rule  324-  (a)  ivas  rescinded,  and  Rule  644  substituted 
therefor,  as  follows  : — 

(a)  Upon  the  hearing  of  such  motion  the  Court 
may  grant  (x)  the  application  [on  such  terms  and 
conditions  as  may  be  thought  proper,  or  may  refuse 
the  same],  or  instead  of  either  granting  or  refusing 
the  same,  may  give  such  directions  for  the  examina- 
tion of  either  parties  or  witnesses,  or  for  the  making 
of  further  inquiries,  or  with  respect  to  the  further 
prosecution  of  the  suit,  as  the  circumstances  of  the 
case  may  require,  and  upon  such  terms  as  to  costs  as 
the  Court  thinks  right.  (Rule  544)  (See  G.  O.  Chy., 
Nos.  271,  272.) 

The  Chancery  Order  No.  272  is  to  the  same  effect. 

At  (x)  the  original  Rule  had  the  words  "or  refuse;"  and  the 
words  in  brackets  are  inserted  by  Rule  544.  The  amended  Rule  is 
in  other  respects  the  same  as  the  original  Rule. 

Where  the  plaintiff  applied  under  the  original  Rule  before  the 
time  for  appearance,  and  the  defendant  had  acted  fraudulently  in 
disposing  of  some  property,  and  in  otherwise  embarrassing  his 
creditors,  Held,  a  proper  case  as  against  the  defendant  for  the  exercise 
of  the  discretion  of  the  Court.  But  this  Rule  cannot  be  u?ed  to  give 
an  undue  advantage  against  other  creditors.  Therefore,  where  other 
bona  fide  creditors  were  suing,  but  could  not  in  ordinary  course  get 
execution  till  after  the  plaintiff,  though  they  had  commenced  before 
him,  an  order  was  made  on  terms  that  the  plaintiff  should  share 
pasi  passu  with  other  judgment  creditors  who  should  place  executions 
in  the  Sheriff's  hands  within  eighteen  days  from  the  service  of  the 
plaintiff's  writ,  in  case  of  an  insufficiency  of  assets  (Kinloch  v. 
Morton,  9  Pr.  R.  38  ;  1  C.  L.  T.  660). 

After  this  decision  some  of  the  Judges  expressed  doubts  as  to  the 
power  to  impose  such  conditions  under  the  terms  of  the  original 
Rule,  and  accordingly  Rule  544  was  passed  to  make  the  power  clear. 

In  consequence  of  these  doubts,  Rose,  J. ,  in  Lyon  v.  Wilson  (un- 
reported  but  decided  before  the  passing  of  the  new  Rule),  granted 
an  order  without  imposing  conditions,  and  announced  that  the 
Judges,  or  some  of  them,  had  agreed  thereafter  to  make  orders  with- 
out such  conditions,  but  would  scrutinize  very  closely  the  material 
furnished  upon  such  motions,  and  would  not  grant  judgments  except 
in  extreme  cases  (see  20  C.  L.  J.  77).  Probably  since  the  amended 
Rule  the  former  usual  conditions  will  be  again  imposed. 

There  is  no  power  to  amend  an  order  granted,  without  conceal- 
ment or  fraud,  and  not  containing  such  a  condition  (Harrison  v. 
Leach,  20  C.  L.  J.  124  ;  4  C.  L.  T.  185). 

Special  circumstances  necessitating  a  hearing  out  of  the  ordinary 
course  must  be  shewn  (Francis  v.  Francis,  9  Pr.  R.  209).  Some- 
thing beyond  the  plaintiff's  desire  to  get  a  speedy  judgment  is 
necessary  (Kinloch  v.  Morton,  9  Pr.  R.  38 ;  Lucas  v.  Fraser,  9  Pr. 
R.  319). 

Where  the  affidavits  filed  for  and  against  the  motion  were  conflict- 
ing, the  action  was  ordered  to  be  entered  for  trial  (Francis  v.  Francis 
9  Pr.  R.  209). 


ENTRY    OF    JUDGMENT.  441 

ORDER  XXXVII.  32R5!3e288. 

KNTRY  OF  JUDGMENT. 

1.  Every  judgment  shall  be  entered  by  the  proper  judgment, 
officer  in  the  book  to  be  kept  for  the  purpose.     The 
forms  in  Appendix  (I)  hereto  may  be  used  for  enter- 

ing judgments,  with  such  variations  as  circumstances 
may  require.  (Comp.  R.  Sup.  C.,  1875,  Order  41,  R. 
I  ;  see  R.  S.  O.  c.  50,  s.  302). 

This  Rule  is  identical  with  the  first  and  third  sentences  of  the 
English  Rule.  The  intermediate  part  of  the  English  Rule  provides 
for  a  copy  of  the  pleadings  being  delivered  to  the  officer  by  the  party 
entering  the  judgment  ;  the  English  practice  being  that  pleadings 
art-  not  filed  in  the  first  instance,  but  simply  delivered  between  the 
parties.  The  practice  in  this  Province  has  been  to  file  them  ;  and 
this  is  still  the  practice  here  under  the  new  system  (Rule  150). 

• 

OO£l 

2.  Where  any  judgment  is  pronounced  by  the  Court  Date  of 


or  a  Judge  in  Court,  the  entry  of  the  judgment  shall  SJJ 
be  dated  as  of  the  day  on  which  such  judgment  is  pronounced 
pronounced  and  the  judgment  shall  take  effect  from  m 
that  date.     (R.  Sup.  C.,  1875,  Order  41,  R.  2). 

Identical  with  the  English  Rule. 

Rule  351,  and  Winkley  v.   WinJcky,  44  L.  T.  572. 

327 

3.  In  all  cases  not  within  the  last  preceding  Rule,  Date  of 
the  entry  of  judgment  shall  be  dated  as  of  the  day 

on  which  the  requisite  documents  are  left  with  the 
proper  officer  for  the  purpose  of  such  entry,  and  the 
judgment  shall  take  effect  from  that  date.  (R.  Sup. 
C.,  1875,  Order  41,  R.  3). 

Identical  with  the  English  Rule. 

Orders  in  Chambers  should  be  dated  on  the  day  on  which  they 
are  finally  made  (A«hl<-ij  v.  Tui/fur,  '21  \V.  R.  228). 

In  Lynn  v.  Twildell,  44  L.  T.  785  ;  50  L.  J.  Chy.  571  ;  17  C.  L. 
•I.  M>1,  it  was  held  that  where  dissolution  of  a  partnership  was 
asked  it  should  be  decreed  from  the  judgment,  not  from  the  issue  of 
the  writ. 

4.  Where,  under  the  Act  or  these  Rules,  or  other-  Entry  on 
wise,  it  is  provided  that  any  judgment  may  be  entered  affidavit,  etc 
or  signed  upon  the  filing  of  any  affidavit  or  produc- 

tion of  any  document,  the  officer  shall  examine  the 
affidavit  or  document  produced,  and  if  the  same  be 
regular  and  contain  all  that  is  by  law  required,  he 
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Rules 
329-331. 


shall  enter  judgment  accordingly. 
Order  41,  R.  4). 

Identical  with  the  English  Rule. 


(R.  Sup.  C,  1875, 


329 

Entry  on 
order  or 


5.  Where  by  the  Act  or  these  Rules,  or  otherwise, 
any  judgment  may  be  entered  pursuant  to  any  order 
certificate.  or  certificate,  or  return  to  any  writ,  the  production  of 
such  order  or  certificate,  sealed  with  the  seal  of  the 
Court,  or  of  such  return,  shall  be  a  sufficient  authority 
to  the  officer  to  enter  judgment  accordingly.  (R. 
Sup.  C,  1875,  Order  41,  R.  5). 

Identical  with  the  English  Rule. 


Non-suit. 


6.  Any  judgment  of  non-suit,  unless  the  Court  or 
a  Judge  otherwise  directs,  shall  have  the  same  effect 
as  a  judgment  upon  the  merits  for  the  defendant  (a), 
but  in  any  case  of  mistake,  surprise,  accident,  (b)  [or 
otherwise]',  any  judgment  of  non-suit  may  be  set  aside 
on  such  terms,  as  to  payment  of  costs  and  and  other- 
wise, as  to  the  Court  or  a  Judge  shall  seem  just.  (R. 
Sup.  C,  1875,  Order  41,  R.  6  ;  G.  O.  Chy.,  No.  i84) 

(a)  Up  to  this  point  the  Rule  corresponds  with  the  English  Rule, 
and  makes   a  material   change   in   the  previous  practice   at  Law. 
Formerly,  a  judgment  of  non-suit  left  a  plaintiff  at  law  free  to  com- 
mence another   action   for  the  same  cause.     There    was    no   such 
practice  in  Chancery. 

(b)  The  English  Rule  has  not  the  words  "  or  otherwise  ;"  this  is 
the  only  difference   between  the  above  Rule  and  the  corresponding 
part  of  the  English  Rules.     The  effect  of  this  difference  is,  perhaps 
to  give  a  somewhat  greater  discretion  to  the   Court   here  than  in 
England,  as  to  setting  aside  a  judgment  of  non-suit. 

There  can  now  be  no  such  thing  as  the  former  "  judgment  of  non- 
suit" unless  perhaps  under  Rule  268  (Poystr  v.  Minors,  1  Q.  B.  D. 
329). 

As  a  non-suit  is  therefore  now  the  same  as  a  judgment  on  the 
merits,  it  may  be  pleaded  in  bar  of  a  fresh  action  for  the  same 
cause  (Bywater  v.  Dunne,  10  L.  R.  Ir.  380)  ;  and  if  the  non-suit  be 
reversed  on  appeal  the  defendant  is  not  to  have  as  of  right  a  new 
trial  for  the  purpose  of  adducing  evidence  on  his  behalf  (Macdonald 
v.  Worthington,  1  Ont.  App.  531,  563). 

This  provision  is  not  applicable  to  Division  Courts  under  sec.  77 
of  the  Jud.  Act,  or  sec.  244  of  the  Division  Court  Act  R.  S.  O.  c.  47 
(Building  and  Loan  Ass.  v.  Heimrod,  3  C.  L.  T.  361  ;  Bank  of 
Ottawa,  v.  McLoughlin,  19  C.  L.  J.  294). 
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•General  7.  Where  a  sale  is  ordered,  the  Master  may  cause 

wheVrlsia°saie  ^e  property,  or  a  competent  part  thereof,  to  be  sold 

is  ordered,   either  by  public  auction,  private  contract,  or  tender, 

or  part  by  one  mode  and  part  by  another,  as  he  may 
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think  best  for  the  interest  of  all  parties,  and  he  may  Kalfl  33L 
fix  an  upset  price  or  reserved  bidding,  but  such  price 
or  bidding  must  be  so  fixed  at  the  meeting  held  by 
him  for  the  purpose  of  settling  the  advertisement,  and 
making  the  other  arrangements  preparatory  to  the 
sale,  and  must  be  notified  in  the  conditions  of  sale. 
The  Master  is  to  settle  all  necessary  conveyances  for 
the  purpose  of  carrying  out  the  sale  in  case  the  parties 
differ,  or  in  case  there  shall  be  any  persons  under  any 
disability  (other  than  coverture)  interested  in  such 
sale. 

There  is  no  corresponding  English  Rule.  The  Chancery  Orders 
bearing  on  the  subject  of  the  present  Rule  will  probably  govern  the 
practice  in  all  the  Divisions  (see  sections  12  and  52  of  the  Act  ; 
fiewbiggin-by-the-Sea  Ga#  Co.  v.  Arm*tron<i,  13  Ch.  D.  310  ;  Le 
Orange  v.  AfcAndrew,  4  Q.  B.  D.  210;  and  Rule  4). 

As  to  settling  of  conveyances  see  also  Chy.  G.  0.  226. 

The  Chancery  orders  governing  the  practice  in  the  Master's  Office 
generally  are  211-257  and  584-587.  Those  more  particularly  on  the 
subject  of  sales  (374-397)  are  here  printed.  (See  below). 

"219.  To  enable  the  Master  to  exercise  all  or  any  of  the  powers 
conferred  upon  him  by,  or  to  take  the  accounts  and  make  the  in- 
quiries referred  to,  in  the  following  Orders,  it  shall  not  be  necessary 
that  any  of  the  matters  therein  mentioned,  shall  have  been  stated  in 
the  pleadings,  or  that  evidence  thereof  shall  have  been  given  before 
the  order  of  reference,  or  that  the  order  should  contain  any  specific 
direction  in  respect  thereof." 

' '  220.    I  'nder  an  order  of  reference,  the  Master  shall  have  power  : 

1.  To  take  the  accounts  with  rests  or  otherwise  : 

2.  To  take  accounts  of  rents  and  profits  received,  or  which,  but 

for  wilful  neglect  or  default,  might  have  been  received  ; 

3.  To  set  occupation  rent  ; 

4.  To  take  into  account  necessary  repairs,  and  lasting  improve- 

ments, and   costs   and   other   expenses   properly   incurred 
otherwise,  or  claimed  to  be  so  ; 
To  make  all  just  allowances  ; 

6.  To  report  special  circumstances  ; 

7.  And  generally,   in  taking  the  accounts,  to  inquire,  adjudge 

and  report  as  to  all  matters  relating  thereto,  as  fully  as  if 
the  same  had  been  specially  referred." 

Where  a  judgment  has  been  obtained  on  a  mortgage  by  which  a 
nee  to  the  Master  to  take  the  mortgage  account  is  ordered,  the 
:  has  no  jurisdiction  to  question  the  validity  of  the  mortgage 


or  the  judgment  founded  thereon  (McDougaUv.  Liixl^n/  r,ipi-r  Mill 

I...  I.  133  ;    Wilt- ij  v.  Led  yard,  if).  142);  nor  can  any  defence 

be  raised  which  if  allowed  might  result  in  determining  that  the 

t  had  made  a  nugatory  order  of  reference  (  Wiley  v.   Li-ili/nrd, 

«vp.).     Subsequent  incumbrancers  who  do  not  wish  to  be  bound  by 
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Rule  331.  *he  judgment  must  move  against  it,  as  notified  by  Notice  T  served 
under  Gen.  Order  444  (McDougall  v.  Lindsay  Paper  Mill  Co.,  20  C. 
L.  J.  133). 

See  also  Re  Munsie,  20  C.  L.  J.  112. 

Jurisdiction      Rule  541,  confers  Chamber  jurisdiction  upon  the  Master  in  Ordi- 

of  Master  in  nary  and  authorizes  Official  Referees  to  sit  with  or  for  him.     That 

Ordinary  in    Ruie  J8  as  follows  . 

Chambers. 

"541  (a)  The  Master  in  Ordinary  shall  have  the  same  power, 
authority,  and  jurisdiction  as  the  Master  in  Chambers  in  respect  of 
all  causes  and  matters  referred  to  him,  or  which  may  arise  in  his 
office. 

"  (6)  Any  Official  Referee,  upon  the  request  of  the  Master  in  Ordi- 
nary or  of  a  Judge  of  the  High  Court,  may  sit  with  or  for  such 
Master,  and  while  sitting  for  him  shall  have  all  the  authority  and 
power  of  such  Master,  but  shall  not  be  entitled  to  any  fees." 

SALES. 

Ch.  Ord.374  "374.  Where  a  sale  is  to  take  place  under  an  order  of  the 
Court,  no  copy  of  the  order,  or  any  part  thereof,  is  to  be  brought 
into  Chambers,  or  the  Masters  office,  but  the  original  order  is  to  be 
used,  unless  the  Judge  or  Master  requires  a  copy. 

Ch.  Ord.  375  "  375.  An  appointment  or  warrant  in  respect  of  the  sale  is  to  be 
obtained  from  the  Judge  or  Master,  and  served  upon  all  necessary 
parties. 

Ch.  Ord.  376  "  376.  At  the  time  appointed  thereby,  the  party  having  the  con- 
duct of  the  sale,  is  to  bring  into  Chambers,  or  the  Master's  office,  a 
draft  advertisement,  but  no  particulars  or  conditions  of  sale,  or  any 
draft  or  copy  thereof. 

Ch.  Ord.  377      "  377.  The  advertisement  is  to  contain  the  following  particulars  : 

1.  The  short  style  of  cause  ; 

2.  That  the  sale  is  in  pursuance  of  an  order  of  the  Court. 

3.  The  time  and  place  of  sale  ; 

4.  A  short  and  true  description  of  the  property  to  be  sold  ; 

5.  The  manner  in  which  the  property  is  to  be  sold,  whether  in 

one  lot  or  several,  and  if  in  several,  in  how  many,  and  what 
lots: 

6.  What  portion  of  the  purchase  money  is  to  be  paid  down  by 

way  of  deposit,  and  at  what  time  or  times,  and  whether 
the  residue  of  such  purchase  money  is  to  be  paid  with  or 
without  interest. 

7.  Any   particulars  in  which  the  proposed  conditions   of  sale 

differ  from  the  standing  conditions. 

Ch.  Ord.  378  "378.  At  the  time  named  in  the  appointment  or  warrant,  the 
.  Judge  or  Master  is  to  settle  the  advertisement ;  to  fix  the  time  and 
place  of  sale  ;  to  name  an  auctioneer,  where  one  is  to  be  employed  ; 
and  to  make  every  other  necessary  arrangement  preparatory  to  the 
sale,  so  that  nothing  may  remain  to  be  done,  but  to  insert  the  adver- 
tisement ;  and  all  the  before-mentined  matters  must  be  done  at  one 
meeting,  namely  upon  the  return  of  the  appointment  or  warrant, 
where  it  is  practicable  ;  and  no  adjournment  of  such  meeting  is  to 
take  place,  and  no  new  meeting  is  to  be  appointed  for  the  aforesaid 
purposes,  unless  it  is  unavoidable. 


SALES. 
The  standing  conditions  of  sale  are  to  be  those  set  forth  in    Rn]« 

,          -.       1          iv     •-  AiUlo 

Ch.  0, 
The  following  are  the  standing  conditions  referred  to  : 


SCHEDULE  P. 
OF  SALE  REFERRED  TO  IN  ORDER  379. 

1.   No  person  shall  advance  less  than  $10  at  any  bidding  under  Schedule  P. 
$500  nor  less  than  $20  at  any  bidding  over  $500,  and  no  person  shall 
retract  his  bidding. 

•J.  The  highest  bidder  shall  be  the  purchaser  ;  and  if  any  dispute 
arise  as  to  the  last  or  highest  bidder,  the  property  shall  be  put  up 
at  a  former  bidding. 

3.  The  parties  to  the  suit,  with  the  exception  of  the  vendor,  (and, 
Homing  any  parties,   trustees,  agents,  or  others,  in  a  fiduciary  situa- 
tion,} are  to  be  at  liberty  to  bid. 

4.  The  purchaser  shall,  at  the  time  of  sale,  pay  down  a  deposit,  in 
the  proportion  of  $10  for  every  $100  of  his  purchase  money,  to  the 
vendor  or  his  solicitor  ;  and  shall  pay  the  remainder  of  the  purchase 
money,  ,  on  day  of  next ;  and  upon  such  payment, 
the  purchaser  shall  be  entitled  to  the  conveyance,  and  to  be  let  into 
possession  ;  the  purchaser,  at  the  time  of  sale,  to  sign  an  agreement 
for  the  completion  of  the  purchase. 

.").  The  purchaser  shall  have  the  conveyance  prepared  at  his  own 
expense,  and  tender  the  same  for  execution. 

6.  If  the  purchaser  fails  to  comply  with  the  conditions  aforesaid, 
or  any  of  them,  the  deposit  and  all  other  payments  made  thereon, 
shall  be  forfeited,  and  the  premises  may  be  re-sold  ;  and  the  defici- 
ency, if  any,  by  such  re-sale,  together  with  all  charges  attending  the 
same,  or  occasioned  by  the  defaulter,  are  to  be  made  good  by  the 
defaulter." 

"380.  The  Judge  or  Master  may,  without  further  order,   fix  an  c^.  Ord  380. 
upset  price  or  reserved  bidding,  where  it  is  thought  expedient  ;  but 
.  u.st  be  done  at  the  meeting  before  mentioned,  and  it  must  be 
I  in  the  conditions  of  sale. 

"381.  All  parties  may  bid,  without  taking  out  an  order  for  the  Q^  Ord  381. 
purpose,  except  the  party  having  the  conduct  of  the  sale,  and  except 
any  trustees,  agents,  and  other  persons  in  a  fiduciary  situation  ;  and 
where  any  parties  are  to  be  at  liberty  to  bid,  it  must  be  notified  in 
nlitions  of  sale. 

"  382.  The  advertisement  is  to  be  inserted  by  the  party  conduct-  ch.  Ord.  382. 
ing  the  sale,  at  such  times  and  in  such  manner  as  the  Judge  or 
i  appointed  at  the  meeting  before  mentioned. 

-.!.  The  Master  or  his  Clerk  is  to  conduct  the  sale  where  no  ch.  Ord,  383. 
auctioneer  is  employed. 

-4.  Biddings  need  not  be  in  writing,  but  a  written  agreement  Cll  Ord.  384 
is  to  be  signed  by  the  purchaser  at  the  time  of  sale. 

35.   The  deposit  is  to  be  paid  to   the  vendor,  if  present,  or  'if  Ch.  OnL  385. 
not,  to  his  solicitor,  at  the  time  of  sale,  and  is  to  be  forthwith  paid 
by  him  into  Court. 

"386.   After  the  sale  is  concluded,  the  auctioneer,  where  one  is  Ch.  Ord.  386. 
employed,  is  to  make  the  usual  affidavit  according  to  the  present 
practice  ;  and  where  no  auctioneer  is  employed,  the  Master  or  his 
Clerk  is  to  certify  to  the  same  effect. 
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Rule  331-        "387.  The  report  on  sale  is  to  be  in  the  form  set  forth  in  Sche« 
Ch.  Ord.  387.  dule  Q>  or  as  near  thereto  as  circumstances  permit." 
The  following  is  the  form  of  report  referred  to  : 

SCHEDULE  Q. 

"  REPORT  ON  SALE,   REFERRED  TO  IN  ORDER  387. 
"  In  Chancery. 

"Between  A.  B.,  Plaintiff,  and 
"C.  D.,  Defendant. 


Schedule  Q. 


"Pursuant  to  the  decree  (or  order)  of  this  Honourable   Court, 
bearing  date  the  day  of  ,   and  made  in  this  cause,  I  have, 

under  the  General  Orders  of  this  Court,  in  the  presence  of  (or,  after 
notice  to)  all  parties  concerned,  settled  an  advertisement  and  par- 
ticulars and  conditions  of  sale  for  the  sale  of  the  lands  mentioned  or 
referred  to  in  the  said  decree  (or  order),  and  such  advertisement  hav- 
ing, according  to  my  directions,  been  published  in  the  (naming  the 
newspaper  or  newspapers),  once  in  each  week  for  the  weeks  im- 

mediately preceding  the  said  sale  (or  as  the  case  may  be),  and  bills 
of  the  said  sale  having  been  also,  as  directed  by  me,  published  in 
different  parts  of  the  township  (town  or  city)  of  "  ,  and  the  adja- 
cent country  and  villages,  (or  as  the  case  may  be)  the  said  lands  were 
offered  for  sale  by  public  auction,  according  to  my  appointment,  on 
the  day  of  ,  by  me,  (or  by  Mr.  ,  of  ,  appointed 

by  me  for  that  purpose,  auctioneer)  and  such  sale  was  conducted  in  a 
fair,  open,  and  proper  manner,  when  ,  of  was  declared 

the  highest  bidder  for,  and  became  the  purchaser  of  the  same,  at 
the  price  or  sum  of  $  ,  payable  as  follows  (set  out  shortly  the  con- 
ditions of  sale  as  to  payment  of  the  purchase  money). 

'  '  All  which  having  been  proved  to  my  satisfaction  by  proper  and 
sufficient  evidence,  I  humbly  certify  to  this  Honourable  Court. 

"Dated 


Ch.  Ord  388  ."  388-  A  sale  must  ^e  objected  to  by  motion  to  the  Court  to  set 
aside  the  same,  and  notice  of  the  motion  must  be  served  upon  the 
purchaser,  and  on  the  other  parties  to  the  cause  ;  but  the  biddings 
are  only  to  be  opened  on  special  grounds,  whether  the  application  is 
made  before  or  after  the  report  stands  confirmed. 

Ch.  Ord.  389,  "389.  At  any  time  after  the  confirmation  of  the  sale  the  pur- 
chaser may  pay  his  purchase  money  and  interest,  if  any,  or  the 
balance  thereof,  into  Court  without  further  order,  upon  notice  to 
the  party  having  the  conduct  of  the  sale  ;  and  when  he  is  entitled 
to  be  let  into  possession  of  the  estate,  he  may,  if  possession  is 
wrongfully  withheld  from  him,  proceed  at  his  own  expense  to  obtain 
an  order  against  the  party  in  possession  for  the  delivery  thereof  to 
him,  or  may  call  upon  the  vendor  to  cause  possession  to  be  delivered 
to  him. 

390.   After  a  sale  under  an  order  is  confirmed,  the  vendor  is, 


Ch.  Ord.  390. 


forthwith  upon  demand,  to  deliver  an  abstract  of  title  to  the  pur- 
chaser ;  and  if  the  purchaser  does  not  serve  objections  within  seven 
days,  he  is  to  be  deemed  to  have  accepted  the  abstract  as  sufficient. 
If  objections  are  served,  the  vendor  is  to  answer  them  within  four- 
teen days  ;  and  if  the  purchaser  is  still  dissatisfied,  and  if  the  parties 
cannot  otherwise  agree,  either  party  may  obtain  from  the  Master  a 
warrant  to  consider  the  abstract." 


SALES.  44:7 

By  the  397th  Order  this  390th  Order  is  to  apply  to  all  cases  of      fiuje3 
reference  to  the  Master  as  to  title,  as  well  as  to  sales  by  the  Court.        331-333. 

- 1 .   The   Master  is  to  determine   all   questions  upon  the  ab-  ch.  Ord  391. 

and  the  sufficiency  thereof  ;  and,  if  desired  by  the  purchaser, 
may  require  the  vendor  to  make  the  same  as  perfect  as  he  can  ;  and 
if  the  vendor  neglects  or  refuses  to  do  so,  he  may  permit  the  pur- 
chaser to  supply  defects  therein,  at  the  vendor's  expense. 

"392.  The  Master  is  not  to  make  a  report  on  the  abstract,  but  isch.  Ord  392 
to  mark  the  objections  as  allowed  or  disallowed,  as  the  case  may  be  ; 
and  when  he  finds  the  abstract  perfect,  or  as  perfect  as  the  vendor 
can  make  it,  he  is  to  certify  to  that  effect  at  the  foot  or  on  the  back  ; 
and  such  finding  is  to  be  final  unless  appealed  from  within  fourteen 
days  thereafter. 

"  393.   After  an  abstract  is  confirmed,  or  is  accepted  by  the  pur-  Ch.  Ord.  393 
chaser  as  sufficient,  no  objection  to  the  abstract  is  to  be  allowed. 

"  .S'J4.   After  acceptance  or  confirmation  of  the  abstract,  the  veri-  Ch  Qrd.394 

;i  is  to  be  proceeded  with,  and  the  vendor  is  with  all  diligence 
to  afford  the  purchaser  all  the  means  of  verification  in  his  power,  in 
the  manner,  and  according  to  the  practice  usual  with  conveyancers  ; 
and  after  having  done  so,  he  may  serve  a  notice  on  the  purchaser  to 
make  his  objections  or  requisitions,  if  any,  within  seven  days,  or 
that  otherwise  he  will  be  deemed  to  have  accepted  the  title. 

1 1  395.   Upon  being  served  with  such  notice,  the  purchaser,  if  dis-  ch  Ord  S95 
satisfied,  is  to  serve  his  objections  or  requisitions  within  the  time 
thereby  limited  ;  and  the  like  course  is  to  be  followed  upon  such  ob- 
jections or  requisitions  as  is  prescribed  by  Orders  390,  391,  and  392, 
in  relation  to  the  abstract. 

In  case  of    the  refusal  or  neglect  of  the  vendor  to  verify  ^h  Qrd.  396. 
any  portion  of  the  abstract  to  the  best  of  his  ability,  or  to  furnish 
any   necessary  proof  or  documents  in  his  power,  the  Master  may 
authorize  the  purchaser  to  do  so  at  the  vendor's  expense. 

"397.  The  foregoing  Orders,  390,  391,  392,  393,  394,  395  and  396,  ch.Ord.39T 
are  to  apply  to  all  cases  of  reference  to  the  Master  as  to  title,  as 
well  as  to  sales  by  the  Court." 

8.  Upon  a  reference  under  a  judgment  for  redemp-  Masfe^0 
tion,  the  Master  is,  without  any  special  direction,  totakeaccount 
take  an  account  of  what  is  due  to  the  defendant  for  tk^sSts1!" 
principal  money  and  interest,  and  is  to  tax  to  him  his 

;,  and  also  appoint  a  time  and  place  or  times  and 
places  for  payment  according  to  the  present  practice 
of  the  Court  in  that  behalf. 

There  is  no  corresponding  English  Rule.     For  the  analagous  prac- 
tice in  Chancery,  see  G.  0.  Chy.  No.  220,  and  441  to  445. 

9.  In    a   redemption    suit,    in   default   of  payment  Order  ott 
;   made  according  to   the   report,  the  defendant  default. 

is  to  be  entitled  on  an  ex  parte  application  in  Cham- 
bers to  a  final  order  of  foreclosure  against  the  plain- 
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Rules     tiff,  or  to  an  order  dismissing  the  bill  with  costs  to  be 
334-337.    paid>  by  the  piajntiff  to  the  defendant,  forthwith  after 
taxation  thereof. 

There  is  no  corresponding  English  Rule. 
334 

Directions  io.  In  a  redemption  suit  where  the  plaintiff  is  de- 
j£e.™Plam-clared  foreclosed,  directions  may  be  given,  either  by 
redemption  the  final  order  foreclosing  the  plaintiff,  or  by  subse- 
quent  orders,  that  all  necessary  inquiries  be  made, 
accounts  taken, and  proceedings  had  for  redemption  or 
foreclosure,  or  redemption  or  sale,  as  against  any  sub- 
sequent incumbrancers,  or  for  the  adjustment  of  the 
relative  rights  and  liabilities  of  the  original  defend- 
ants as  among  themselves,  and  such  order  shall  have 
the  same  force  and  effect  as  a  judgment  obtained  at 
the  suit  of  the  original  defendant. 

There  is  no  corresponding  English  Rule.     See  Chy.  G.  0.  466. 
335 

Procedure        ii.  Where   the   order   is    for  redemption  or  fore- 

tehfo™re-rder  closure,  or  redemption  or  sale,  such  proceedings  are  in 

demption,    sucn  case  to  be  thereupon  had,  and  with  the  same 

effect  as  in  a  suit  of  foreclosure  or  sale,  and  in  such 

case  the  last   incumbrancer  is   to  be  treated  as   the 

owner  of  the  equity  of  redemption. 

There  is  no  corresponding  English  Rule. 
336 

Assignment  12.  In  a  suit  for  foreclosure  or  sale  upon  payment 
andSvSy  ^7  tne  defendant,  or  in  a  suit  for  redemption  upon 
mentsU"  Payment  by  the  plaintiff,  or  payment  of  the  amount 
found  due,  the  plaintiff  or  defendant  shall,  unless  the 
decree  otherwise  directs,  assign  and  convey  the  mort- 
gaged premises  in  question  to  thedefendant,(orplaintiff, 
as  the  case  may  be)  making  the  payment,  or  to  whom 
he  may  appoint,  free  and  clear  of  all  incumbrances 
done  by  him,  and  deliver  up  all  deeds  and  writings  in 
his  custody  or  power  relating  thereto,  upon  oath,  and 
in  case  of  a  corporation  the  affidavit  shall  be  made 
by  the  officer  thereof  having  the  custody  of  such 
deeds  and  writings. 

There  is  no  corresponding  English  Rule. 
337 

Application       13.  The  foregoing  Rules,  7-12,  are  to  apply  to  all 
otRuies       cases  Of  reference  to  the  Master  in  suits  for  foreclosure, 
sale  or  redemption.     (See  G.  0.  Chy.  No.  397.) 

There  is  no  corresponding  English  Rule. 
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14.  Clerical    mistakes   in  judgments  or  orders,  or  RuJe  338. 
errors    arising   therein   from    any  accidental    slip  or      338 
omission,  may  at  any  time  be  corrected  by  the  Court  JjfJSSSi 
or  a  Jud<ie  on  motion  without  an  appeal.     (R.  Sup. in  .i" 
C,  Dec.,  1 879,  R.  5.)  d 

Identical  with  the  English  Rule,    and  substantially   the  same  as 
i  Chy.  Order  23.  Rule  21,  as  to  which  see  Morgan  Chy.  Acts 
>:-ders,  4th  ed.,  493.     Seton,  1547-8. 

This  Rule  is  based  upon  and  supersedes  the  last  part,  at  any  rate, 
..  iren.  Order  335,  which  is  as  follows  : 

15.  An  application  to  amend  an  order  which  has  not  been 
drawn  up  in  conformity  with  the  judgment  pronounced  so  as  to 
make  the  same  conformable  thereto  ;  and  an  application  to  correct 
any  other  clerical  mistake  in  an  order,  or  an  error  arising  from  an 
ntal  slip  or  omission,  may  be  made  in  Chambers  on  petition, 
and  the  Court  may  grant  the  same  if  under  all  the  circumstances  the 

r  sees  rit." 

Under  that  Order  a  direction  necessarily  consequent  upon  the 

judgment,  but  omitted  from  the  decree  drawn  up  might  be  supplied, 

such  as  a  direction   (now  unnecessary,  see  Rule  331),  to    settle  a 

conveyance   (Moffatt  v.   Hyde,    6    U.    C.    L.  J.    94;   Trevelyan  v. 

/•,  9  Beav.    140)  ;  or  a  reference  as   to  title  in  a  decree  for 

specific    performance   (Hughes    v.   Jones,    26    Beav.    24),    or   other 

mistake  or  slip  ( Turner  v.  Hodgson,  9  Beav.  265  ;  Askeiv  v.  Peddley 

i.  301  ;  and  see  Eadie  v.  McEwen,  14  Gr.  404  ;  see  also  ex  parts 

Straight.    16  W.  R.  661  ;  Andrews  v.    Bohannon,  W.  N.   1869,  80  ; 

Smith,  11  W.  R.  479  ;  Re  Glanvillts  Trust*,  W.  N.  1878, 

•  ut  not  any  term  which  could  only  have  been  introduced  by 
38  direction  of  the  Court,  which  was  not  given  (Bird  v.  Heath, 

•J36  ;    Whitehead  v.  North,  Cr.  £  Ph.  78). 

The  application  must,  as  a  general  rule,  be  on  notice  (Radenhurst 
\.  /,v,/W,/x.  11  Gr.  521). 

A  motion  to  amend  a  decree  in  which  the  pleadings  and  evidence, 
or  anything  beyond  the  judgment  pronounced,  and  the  decree,  is  re- 
quired to  be  looked  at,  must  be  made  in  Court  (Lapp  v.  Lapp,  3 
Chy.  <  'h.  234  ;  4  '  'hy.  ( 'h.  3).  As  to  how  far  the  judgment  may  be 

•I,  see  Hendrie  v.   Beattie,  2  C.  L.  T.  102. 

In  Lii-i//</*/n,«'  v.    Wood,  29  Gr.  157,  a  decree  directing  an  account 

ntndfd  by   striking  out  a  declaration  that  the  plaintiff  was 

entitled  to  certain  credits  which  had  not  formed  a  substantive  part 

of  the  judgment,  so  as  to  make  the  decree  conform  to  the  actual 

•  •lit,  and  enable  the  credits  to  be  further  investigated  in  the 
r's  office. 

usent,  judgment  or  order  may  be  amended  by  striking  out, 
terms  not  consented  to  (Merchant's  Bank  v.  Grant,  3  Chy.  Ch.  64), 

••re  an  order  had  been  made  on  the  petition  of  several  persons, 

r  whom  had  not  authorized  it,  the  Court,   under  this  Rule, 

led  the  order  by  striking  out  the  names  of  these  two  as  peti- 

s  and  treating  them  as  not  having  been  served  with  the  petition 

.  15  Ch.   D.  557).     The  costs  of  a  motion  for  an  interim 

injunction  having  been  adjourned  to  the  trial  of  the  action,   thu 

plaintiffs  counsel  omitted  to  ask  for  them  at  the  trial,  and  they 

were  not  provided  for  : — Held  that  the  omission  might  be  supplied 

under  this  Rule  (Fritz  v.  Hobwn,  14  Ch.  D.  542). 

29 
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Rules  On  motion  under  the  corresponding  English  Rule,  an  order  made 

338,  339-  un(ler  the  Settled  Estates'  Act  was  varied  so  as  to  dispense  with  con- 
sents of  tenants  for  life  to  leasing  powers  granted  (Re  fiiley's  Trusts. 
30  W.  R.  78). 

In  Lawrie  v.  Lees,  7  App.  Ca. ,  at  p.  34,  Lord  Penzance  said  :  "  I 
cannot  doubt  that  under  the  original  powers  of  the  Court,  quite 
independent  of  any  order  that  is  made  under  the  Judicature  Act, 
every  Court  has  the  power  to  vary  its  own  orders  which  are  drawn 
up  mechanically  in  the  registry,  or  in  the  office  of  the  Court,  to 
vary  them  in  such  a  way  as  to  carry  out  its  own  meaning,  and  where 
language  has  been  used  which  is  doubtful  to  make  it  plain. " 

Liberty  to  apply  is  implied,  without  being  expressly  reserved  ( Fritz 
v.  Hobson,  14  Ch.  D.  542,  561),  but  only  in  orders  not  final  (Ptnrice 
v.  Williams,  23  Ch.  D.  353).  It  is  not  implied  in  favor  of  a  defendant 
against  whom  the  action  has  been  dismissed,  except  for  the  purpose 
of  enforcing  the  order  (Huntley  v.  Link,  26  Sol.  Journ.  59). 

After  a  judgment  by  consent  has  been  passed  and  entered,  it  can- 
not be  afterwards  amended,  except  for  reasons  sufficient  to  set  aside 
.an  agreement  on  the  ground  of  mistake  (Atty.-Gen.  v.  Tomline,  7 
Ch.  D.  388). 

An  interlocutory  order  consented  to  by  mistake  maybe  discharged, 
though  the  mistake  was  on  one  side  only  (Mullim  v.  Howell,  11  Ch. 
D.  763). 

Where  an  order  has  been  made  by  consent,  the  consent  given 
-without  mistake  is  binding,  and  can  not  be  withdrawn  (Harvey  v. 
Croydon,  W.  N.  1884,  41  ;  32  W.  R.  389  ;  overruling  S.  C.  W.  N. 
1883,  222  ;  Holt  v.  Jesse,  3  Ch.  D.  177,  and  Rogers  v.  Horn,  26  W. 
R.  232,  in  which,  as  reported,  it  was  held  that  the  consent  might  be 
withdrawn  before  the  order  was  passed  and  entered  (see  Williams 
v.  Meakins,  Crump  &  Evans  Chy.  Pr.  562). 

A  Judge  can  always  reconsider  his  decision  until  the  judgment 
or  order  is  drawn  up  (Re  St.  Nazaire  Co.,  12  Ch.  D.  p.  91  ;  Millers 
case,  8  Ch.  D.  661;  Atty.-Gen.,  v.  Tomline,  supra.) 
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EXECUTION. 

OOQ 

Enforcing         I.  A  judgment  for  the  recovery   by  or  payment  t 
judgment     any  person  of  money  may  be  enforced  by  any  of  the 

for  recovtry  "•    J   r  /  •/  J          •> 

of  money,  modes  by  which  a  judgment  or  decree,  for  the  pay- 
ment of  money,  of  any  [of  the  Superior  Courts,]  might 
have  been  enforced  at  the  time  of  the  passing  of  the 
said  Act.  (Comp.  R.  Sup.  C.,  1875,  Order  42,  R.  I.) 

Instead  of  the  words  in  brackets,  the  English  Rule  has  the  words, 
"  Court  whose  jurisdiction  has  been  transferred  by  the  same  Act. 
The  Rules  are  otherwise  the  same. 

The  effect  of  this  Rule  is  to  perserve  the  right  to  issue  any  pro- 
cess  of  executionjj  which   might  formerly   be   adopted   to   enforce 
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•:ent  of  money  under  a  judgment  or  decree  and  to  make  the   pn|e  339 

Available  in  all   Divisions  of  the  High  Court  (see  London 
v.  .]/.  rritt,  :;•-'  •  !.  I'.  380). 
The  principal  of  these  were  : 
1.   Writs  of   ri>  ri  fn^i'i*  and  (in  aid  thereof)  i'>'in/i/ioui  <  .I'l/ona*  (as 

•h  see  also  Rules  362  and  363),  and  d\xtrin>j<t*. 
'2.   Writs  of  sequestration  (in  Chancery). 
In  aid  of  execution  procedure  was  also  available  by, 
(a)  Attachment  and  garuishee  process. 
(/>)   Equitable  execution. 

Writs  of  fieri  facias. 

It.   S.  O.  c.  66,  s.   7-,  provides  the  mode  of  enforcing  a  decree, 
rule,  or  order  for  the  payment  of  money,  as  follows  : 

••  7-     For  the  purpose  of  enforcing  payment  of  any  money  or  of  R.v.  stat.  c. 
any  costs,  charges  or  expenses  payable  by  any  decree  or  order  of  the  ^'  *•  ~'2- 
Court  of  Chancery,  .  or  any  rule  or  order  of  the  Courts  of  Queen's 
.  or  Common  Pleas,  or  any  rule  or  order  of  a  County  Court, 
the  per.-.  >n  to  receive  payment  shall  be  entitled  to  writs  of  fieri  facias  Writs  of  fi. 
rponas  respectively,  against  the  property  of  the  per-/«.  audven. 
y,  and  shall  also  be  entitled  to  attach  and  enforce  payment  ex- 
of  the  debts  of  or  accruing  to  the  person  to  pay,  in  the  same  man- 
ner respectively,  and  subject  to  the  same  rules  as  nearly  as  may  be, 
:he  case  of  a  judgment  at  law  in  a  civil  action. 

i  writs  shall  have  the  like  effect  as  nearly  as  may  be, 

and  the  Courts  and  Judges  shall  have  the  same  powers  and  duties 

in  respect   to  the  same  and  in  respect  to  the  proceedings  under  the 

and  the  parties  and  Sheriff  respectively  shall  have  the  same 

rights  and  remedies  in  respect  thereof,  and  the  writs  shall  be  ex- 

in    the  same  manner  and  subject  to  the  same  conditions,  as 

nearly  as  may  be,   as  in  the  case  of  like  writs  in  other  cases  ;  but 

subject  to   such  General  Rules  and  Orders  varying  or   otherwise 

affecting  the  practice  in   regard  to  the  said  matters,   as  the  Courts 

•ively  may  from  time  to  time  make  under  their  authority  in 

that  behalf. 

decree  or  order  in  Chancery  directs  the  payment 

:ito  Court,  or  to  the  credit  of  any  cause,  or  otherwise 

than  to  any  person,  the  person  having  the  carriage  of  the  decree  or 

••Lite-?  to  such  payment,  shall  be  deemed  the  person 

to  receive  payment  within  the  meaning  of  the  two  preceding  sub- 

;>"-.•<(  /-'i  fitjti  to  enforce  payment  of  mnnct/.  Writ- 

(im-stratit.il. 
U.  s.  0.,  c.  615,  s.  73,  makes  the  following  provision  as  to  writs  of 

-itration  : 

I.    I'he  <  'ourt  of  Chancery  may  also  issue  writs  of  sequestra-  1: 
'..->  hitherto,  or  in  such  cases  as  by  General  or  other  Orders  the  0(i>  s>  '*• 
think  expedient  ;  and  nothing  in  this  Act  or  in  T/tc-  Act 
i  '•/•'-.  tf  'iii'l  liiii>.-i*nuiii<'nt  for   Debt,  shall   be  construed  to 
take  away  the  jurisdiction  of  the  Court,  under  or  by  means  of  such 


•llowin^  are  the  Chancery  Orders  on  same  subject  : 

•!.   Jf  a  party  who  is  ordered  to  pay  money,  neglects  to  obey  Ch.  Orl.  291. 
ier  according  to  the  exigency  thereof,  the  party  prosecuting 
the  order,  may,  at  the  expiration  of  the  time  limited  for  the  per- 
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Rule  339  formance  thereof,  apply  in  Chambers  for  a  writ  of  sequestration 
Sequestra-  agams*  the  defaulting  party,  and  upon  proof  of  due  service  of  a 
tion.  notice  of  the  motion,  unless  the  Court  thinks  proper  to  dispense 

with  such  service,  and  upon  proof  by  affidavit  of  such  other  matters, 
if  any,  as  the  Court  requires,  the  Court  may  order  a  writ  of  seques- 
tration to  issue. " 

By  R.  Sup.  C.  1875,  Order  47,  (not  adopted  here),  the  writ  in  Eng- 
land may  issue  without  order,  on  prcecipe.  (See  Sprunt  v.  Puyh,  7 
Ch.  D.  567).  This  was  not  the  rule  under  our  Chy.  practice  (see 
Fisken  v.  Wride,  2  Chy.  Ch.  212  and  Long  v.  Long,  6  Pr.  R.  137. 
Under  certain  circumstances  Chy.  G.  O.  289  authorized  the  issue  of  a 
writ  onprcKcipe  to  compel  obedience  to  any  order  other  than  for  pay- 
ment of  money.  See  note  to  Rule  360. 

Ch  Ord  292  "  ~^2.  Commissions  of  sequestration  are  to  be  directed  to  the 
Sheriff,  unless  otherwise  ordered."  {The  English  practice  is  other- 
wise). 

This  writ  is  in  the  nature  of  process  of  contempt  in  rem  to 
compel  obedience  to  a  positive  order  of  Court,  and  is  therefore  only 
available  to  enforce  payment  of  money  where  there  is  a  positive 
order  directing  a  party  to  pay  a  specific  sum,  and  can  not  issue 
under  the  present  Rule  on  an  ordinary  judgment  for  a  sum  of  money 
in  the  former  Common  Law  form  (London  and  Canadian  Loan  and 
Agency  Co.  v.  Merritt,  32  C.  P.  375.  See  also  ex  parte  Nelson,  Re 
Hoare,  14  Ch.  D.  41). 

The  writ  of  sequestration  has  been  shorn  of  much  of  its  original 
efficacy  by  the  enlarged  operation  given  here  to  the  fi  fa.  goods.  It 
is  now  only  to  be  employed  as  a  last  resource.  The  fi  fa.  goods  and 
proceedings  for  attaching  debts  are  first  to  be  used,  and  if  by  these 
the  debtor's  property  cannot  be  reached,  a  writ  of  sequestration  may 
be  issued  on  application  in  Chambers,  upon  notice  as  a  general  rule, 
but  it  wall  in  general  only  be  granted  when  the  debtor's  lands  are  in- 
sutficient  to  satisfy  the  debt,  and  it  therefore  becomes  of  importance 
to  enter  upon  the  land  and  realize  the  profits  thereof  during  the  year 
which  must  elapse  before  they  can  be  sold  under  a  fi.  fa. ,  lands  or 
when  the  interest  of  the  debtor  is  such  that  it  cannot  be  taken 
under  a/,  fa.  (Nelson  v.  Nelson,  6  Pr.  R.  194).  The  Court  has  how- 
ever power  to  order  a  sequestration  instead  of  &fi.  fa.  if  occasion 
should  require  (ib.). 

It  is  not  necessary  here  to  serve  the  judgment  or  order  for 
payment,  or  a  demand  thereunder,  as  a  condition  precedent  to  an 
application  for  a  sequestration  (Long  v.  Long,  6  Pr.  R.  137). 

The  rents  and  profits  of  lands  may  be  taken.  Tenants  should  be 
notified  to  attorn,  and  to  pay  arrears  and  growing  rents,  and  in  case 
of  their  refusal,  an  order  may  be  obtained  directing  them  to  do  so. 
(See  Dan.  Pr.  949  ;  Jackson  v.JacLson,  1  Chy.  Ch.  115  ;  Harris  v. 
Meyers,  2  Chy.  Ch.  121),  but  the  land  itself  cannot  be  sold  under 
this  writ  (Nelson  v.  Nelson,  supra).  Senible,  that  the  debtor's  choses 
in  action  may  be  reached  (London  and  Canadian,  <L-c.  v.  Merritt, 
supra}.  Where  it  is  necessary  to  sell  any  of  the  property  seized  by 
sequestration,  an  order  must  be  obtained  on  notice  (Dan.  Pr.  949  ; 
Forbes  v.  Conolly,  1  Chy.  Ch.  6).  The  accrued  dividend  of  a  fund  in 
Court  to  the  income  of  which  a  married  woman  is  entitled  for  her 
separate  use  without  anticipation  (Clay don  v.  Finch,  L.  R.  15  Eq. 
266  ;  Bryant  v.  Bull,  10  Ch.  D.  153),  the  pension  of  a  retired  naval 
officer  (Dent  v.  Dent,  L.  R.  1  P.  &  D.  366)  and  of  a  Judge  (  Wilkoek 
v.  Terrell,  3  Ex.  D.  323),  a  deposit  on  appeal  (Conn  v.  Garland,  L. 
R.  9  Chy.  101),  and  a  rent  charge  (  Wilson  v.  Metca?fe%  1  Beav.  263), 
have  been  held  liable  to  sequestration. 
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.uestrators  having  been  appointed  and  empowered  to  receive   ft^  33gt 
the  pension  of  a  County  Court  Judge,  an  order  was  made  restrain- 

ing  the  debtor  from  receiving,    by   himself  or  through  his  bankers, 
nieys  payable  in  respect  to  the  same  (  WiU.cockv.  Terrell,  3  Kx. 

The  Court  has  jurisdiction  at  the  instance  of  a  sequestrator  to 
order  payment  into  Court  of  the  balance  standing  in  a  banker's 
j,   to  the   credit   of   the  debtor   upon  service   of   the    banker 
(MWrr  v.  Hu.i'tl'-stvue,  22  Ch.  D.233). 

In  Snoir  v.  Boltnn.  W.  X.  1881,  73,  where  other  process  would 
be  useless,  an  order  was  made  for  payment  of  costs  previously  taxed 
within  four  days,  and  in  default  for  the  issue  of  a  sequestration. 

See  as  to  the  execution  and  effect  of  writs  of  sequestration,  Dan. 
Pr.  914;  Seton,  15,  78. 

• '  >  writs  of  sequestration  to  compel  obedience  to  an  order  other 
than  for  payment  of  money,  see  notes  to  Rule  360  and  R.  342. 

Equitable  Execution. 

Where  the  debtor  has  an  interest  in  property  of  such  a  nature  Equitable 
that  it  cannot  be  sold  under   a  fi.  fa.,   the  judgment  creditor  may  interests  in 
reach  it,  if  an  interest  in  laud,  by  application  under  R.  8.  < ).  c.  49, land- 
ss.  11,  ft  ••>•?'/.  (see    Wark  v.    MouUon,   7  Pr.   R.   144,  and  notes  to 
Rule  404)  ;  or  by  action  (see  Johnson  v.  Bennett,  9  Pr.  K.  337). 

An  equity  of  redemption  in  mortgaged  lands  is  saleable  under  an 
execution,  by  virtue  of  R.  8.  0.  c.  66,  s.  35,  only  in  the  case  of  a 
simple  equity  arising  upon  a  single  mortgage  of  the  land,  or  at  most 
existing  between  one  mortgagor  and  one  mortgage  (see  Samis  v. 
Ireland,  4  unt.  App.  122)  ;  and  cases  in  which  an  equity  of  redemp- 
tion is  not  so  saleable,  furnish  familiar  examples  of  suits  for  equitable 
execution  (see  Donovan  v.  Bacon,  16  Gr.  472;  Kerr  v.  Styles,  26  Gr. 
309  ;  Johnson  v.  Bennett,  9  Pr.  R.  337,  where  there  were  no  writs 
of  execution  in  the  sheriff's  hands). 

Where  the  debtor  has  an  equitable  interest  in  personalty,  if  it  Attachment 
assumes  the  shape  of  an  equitable  debt,  it  may,  since  the  Jud.  Act,  of  equitable 
though  not  before,  be  attached  (see  notes  to  Rule  370). 

Since  the  Jud.  Act  the  Court  can  grant  equitable  execution  by  Receivers. 
the  appointment  of  a  receiver  at  the  instance  of  the  judgment 
creditor  against  debts  and  sums  of  money  payable  to  the  judgment 
debtor,  to  which  garnishee  proceedings  are  not  applicable  (Anglo- 
Italian  Bank  v.  Dacles,  9  Ch.  D.  275;  Bryant  v.  Bull,  10  Ch.  D. 
\\r>-bb  v.  Stentoti,  11  Q.  B.  D.  518;  Wetthead  v.  Rilen.  25  Ch. 
D.  413). 

An  attaching  order  against  a  garnishee  and  a  receiver  as  against 
tlie  debtor  were  granted  on  the  same  application  in  WhUtaker  v. 
Wbittnkr,'.  7  P.  l>.  15. 

In    Fu'iyle  v.  B(an<l,  11  Q.  B.  D.,  711  the  judgment  creditor  was 
appointed  receiver  of  the  reversionary  interest  to  which  a  defendant 
:ititled  under  a  will. 

appointment  of  a  receiver  would  seem  to  be  an  effective  mode 
of  procedure  under  circumstances  such  as  existed  in  Donnran  v. 
Bacon  (sup.).  There  the  debtor  was  entitled  to  the  equity  of  re- 
demption in  land,  but  the  land  was  subject  to  two  mortgages  held 
by  different  persons,  and  the  mortgagor  was  in  possession  and  in 
receipt  of  the  rents.  See  also  Webb  v.  titrntun,  *H/>.  ;  L<»,if»/t  and 
Canadian,  <fcc.,  v.  Mr.rritt,  32  C.  P.  383,  384,  386. 
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Rules  A  receiver  was  appointed  on  an  interlocutory  application  in  a 
339-441-  fresh  action  by  the  judgment  creditor  in  Anglo-Italian  Bank  v. 
Dames,  9  Ch.  I).  275  (see  also  ex  parte  Evans,  13  Ch.  D.  252).  But 
a  fresh  action  is  unnecessary.  The  application  for  receiver  may  be 
in  the  original  action  after  judgment  (Salt  v.  Cooper,  16  Ch.  D.  544  ; 
Smith  v.  Cowell,  6  Q.  B.  D.  75. 

A  receiver  will,  however,  only  be  granted  in  cases  where  the 
amount  of  the  judgment  debt  warrants  the  expense,  and  where  there 
is  a  fair  reason  to  suppose  that  there  is  something  to  receive  (7.  v. 
K.,  W.  N.  1884,  63). 

2.  A  judgment  for  the  payment  of  money  into 
Court  may  be  enforced  by  [any  mode  by  which  a 
judgment  or  decree  for  that  purpose  of  any  such  Court 
might  have  been  enforced  at  the  time  of  passing  the 
said  Act].  (Comp.  R.  Sup.  C,  1875,  Order  42,  R.  2.) 

Instead  of  the  words  in  brackets,  the  English  Rule  has  the  follow- 
ing :  •'  writ  of  sequestration  ;  or,  in  cases  in  which  attachment  is 
authorized  by  law,  by  attachment." 

The  mode  of  enforcing  a  decree  for  the  payment  of  money  into 
Court  by./j.  fa.  or  attachment  of  debts  is  provided  by  R.  S.  O.  c.  66, 
s.  72,  sub-sec.  3,  which  is  set  forth  in  the  note  to  Rule  339,  supra. 

In  Stanger  Leather  v.  Stanger  Leathes,  W.  X.  1882,  71,  payment 
of  money  into  Court  was  enforced  by  the  appointment  of  a  receiver 
of  the  dividends  or  moneys  invested  in  Court,  of  rents  of  lands,  and 
of  shares  in  a  mining  company,  to  which  the  party  ordered  to  pay 
had  an  interest. 

The  English  Chy.  G  0.  42,  Rule  2,  enables  an  order  for  payment 
into  Court  to  be  enforced  by  writ  of  attachment  in  certain  cases  (see 
Hutchinson  v.  Hartmont,  W.  N.  1877,  29)  ;  but  that  process  cannot 
be  employed  here  (see  notes  to  Rules  364  and  365). 

Forrecovery      3-  A  judgment  for  the  recovery  or  for  the  delivery 
of  land.       Of  the  possession  of  land  may  be  enforced   by  writ 
of  possession.     (R.  Sup.  C.,  1875,  Order  42,  R.  3.) 

Identical  with  the  English  Rule. 

A  final  order  of  foreclosure  is  not  a  judgment  for  the  recovery  or 
delivery  of  possession  of  land  within  this  Rule  (see  Wood  v.  Wheater, 
22  Ch.  "D.  281).  Under  the  practice  in  Ontario,  an  order  for  the 
delivery  of  possession  forthwith  may  be  contained  in  the  judgment 
in  a  foreclosure  action  (see  Rule  17,  Chy.  G.  O.  647,  printed  in  note 
to  Rule  3  and  Forms  168,  169),  but  where  it  has  not  been  obtained 
Chy.  G.  0.  464  will,  it  is  presumed,  be  still  applicable. 

Chy.  Order  464  is  as  follows  : 

"  464.  In  a  suit  for  foreclosure  or  for  redemption,  the  mortgagor 
or  other  person  entitled  to  the  equity  of  redemption,  being  in  posses- 
sion of  the  premises  foreclosed,  may  be  ordered  to  deliver  up  posses- 
sion of  the  same  upon  or  after  final  order  of  foreclosure  or  for  the 
dismissal  of  the  bill  as  the  case  may  be." 

An  order  for  delivery  may  under  this  <  )rder  be  obtained  on  moving 
for  the  final  order  or  afterwards  (Lazier  v.  Ranney,  6  Gr.  323)  ;  but 
will  not  be  granted  ex  parte  even  though  the  mortgagor  has  not  ap- 
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peared  in   the  action  (Hodkinxun  v.    French,    1    Chy.    Ch.  201).     A      Rules 
demand  for  delivery  of  possession  within   14  days  from  service  is    341-343. 
commonly  made,    as,   without  it,  costs  of  a  motion  are  not  given  ; 
for  this  purpose  it  is  not  necessary   (Hodkinson  v.   French, 
supra]  ;  but  in  moving  to  commit  for  contempt  in  not  obeying  an 
order  for  possession  it  must  be  shewn  that  a  demand  was  made 
ix  v.  Lahadie,  1  Chy.  Ch.  13).     An  order  will  not  be  made 
against  the  mortgagor.     He  must  therefore  be  shewn  to  be 
in  possession  (Buckley  v.   Ouillette,  2   Chy.  Ch.  439  ;  McKenzie  v. 
2    Chy.  Ch.   391).     An   order  will  not  be  made   against 
:.s   of  the  mortgagor  though  they  became  tenants  after   the 
mortgage  was  made  (Bank  of  Montreal  v.  Ketchum,  1  Chy.  Ch.  117). 
An  order  is  only  made  against  persons  not  parties  when  they  acquir- 
ed possession  pendent  e  lite  from  a  party  and  have  no  pretence  of 
having  paramount  title  (Bank  of  Montreal  v.   Wallace,  13  Gr.  184; 
see  Truxt  and  Loan  v.  Start,  6  Pr.  R.  90). 

Where  more  than  three  years  had  elapsed  between  the  final  order 
and  an  application  for  delivery  of  possession  an  affidavit  was  re- 
quired to  shew  the  circumstances  of  the  possession  and  the  final  order 
and  that  defendant  had  never  relinquished  possession  (Irving  v. 
Munn,  1  Chy.  Ch.  240). 

342 

4.  A  judgment  for  the  recovery  of   any  property  For  recovery 
other  than  land  or  money  may  be  enforced  :  propeVty 

By  writ  for  delivery  of  the  property  : 
By  writ  of  attachment  : 

By  writ  of  sequestration.     (R.  Sup.  C.   1875, 
Order  42,  R.  4.) 

Identical  with  the  English  Rule. 

In  Ivor;i  v.  CruiMmnk,  AY.  X.  1875,  249  ;  1  Charl.  Ch.  Ca.  123, 
an  action  for  rent  and  for  the  return  of  specific  goods,  judgment 
having  been  signed  for  the  amount  of  rent  in  default  of  appearance, 
the  plaintiff  was  allowed  to  sign  judgment  also  for  the  return  of  the 
specific  goods,  and  to  then  proceed  under  the  present  Rule  as  he 
might  be  advised  by  writ  of  delivery,  attachment  or  sequestration. 
•'/'//  v.  Sears,  (Times,  7th  March,  1876,  cited  Charley's  Jud. 
Act,  3rd  Ed.  p.  669),  it  is  stated  that  a  rule  nisi  for  an  attachment 
under  this  Rule  was  granted  against  a  defendant  for  refusing  to  give 
up  a  diamond  ring  or  pay  for  it,  execution  having  proved  futile,  as 
the  defendant  was  a  married  woman. 

F<>r  Kxeuution  against  Muncipai  Corporations  see  Rev.  Stat.  c. 
174.  ss.  408  and  409. 

343 

5.  A  judgment  requiring  any  person  to  do  any  act  judgment 
other  than  the  payment  of  money,  or  to  abstain  fromjjwjg^ 
doing  anything,  may  be  enforced  by  writ  of  attach- or  leave 
ment,  or   by   committal.      (R.   Sup.  C.,   1875,  Order un 
42,  R.  5). 

Identical  with  the  English  Rule. 
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Formerly  where  a  writ  of  attachment  on  a  ca.  sa.  was  obtained,  a 
fi.  fa.  could  not  be  also  issued,  whereas  proceedings  for  committal 
for  disobedience  of  an  order  were  no  bar  to  proceeding  also  against 
the  property  of  the  contenmor  (Smith,  Chy.  Pr.  7th  ed.  p.  185). 

As  to  mode  of  obtaining  a  writ  of  attachment  see  note  to  Rules 
364  and  365. 

On  a  notice  of  motion  to  commit  the  defendant,  Mallins,  V.  C., 
ordered  a  writ  of  attachment  to  issue  against  him  (Piper  v.  Piper, 
W.  N.  1876,  202),  but  after  obtaining  an  order  for  an  attachment 
a  party  cannot  move  ex  parte  for  an  order  for  committal  instead, 
(Buist  v.  Bridge,  43  L.  T.  432  ;  29  W.  R.?  117). 

The  Court  will  not  encourage  motions  where  the  object  is  not 
really  to  attach  but  only  for  an  apology  and  costs,  and  therefore  in 
Plating  Co.  v.  Farquharson,  17  Ch.  D.  50,  no  costs  were  given. 

As  to  obtaining  a  writ  of  sequestration  where  an  attachment  is 
ineffectual,  see  notes  to  Rule  360.  Also  in  the  case  of  a  corpora- 
tion, Cook  v.  Credit  Valley  Ry.  Co.,  8  Pr.  R.  167. 

6.  In  these  Rules  the   term   "  writ  of  execution  " 
shall  include  writs  of  fieri  facias,  capias  [a\  sequestra- 
tion, and   attachment,   and   all  subsequent  writs  that 
may  issue  for  giving  effect  thereto.     And  the  expres- 
sion "  issuing  execution  against  any  party  "  shall  mean 
the  issuing  of  any  such  process  against  his  person  or 
property  as  under  the  preceding  Rules  of  this  Order 
shall  be  applicable   to   the  case.     (R.   Sup.   C.,  1875, 
Order  42,  R.  6.) 

(a)  The  English  Rule  has  here  the  additional  word  " elegit."  The 
Rules  otherwise  correspond. 

Chy.  Gen.  0.  297  provides  further  as  follows  : 

"297.  Every  person,  not  being  a. party  in  a  cause,  who  has  ob- 
tained an  order  or  in  whose  favor  an  order  has  been  made,  shall  be 
entitled  to  enforce  obedience  to  such  order  by  the  same  process  as 
if  he  were  a  party  to  the  cause  ;  and  every  person  not  a  party  in  a 
cause,  against  whom  obedience  to  an  order  of  the  Court  may  be 
enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience 
to  the  order,  as  if  he  was  a  party  to  the  cause." 

7.  Where  a  judgment  is  to  the  effect  that  any  party 
is  entitled  to  any  relief  subject  to  or  upon  the  fulfil- 
ment of  any  condition  or  contingency,  the  party  so 
entitled  may,  upon  the  fulfilment  of  the  condition  or 
contingency,    and    demand    made    upon    the    party 
against  whom  he   is  entitled   to  relief,   apply  to  the 
Court  or  a  Judge  for  leave  to  issue  execution  against 
such  party.     And  the  Court  or  Judge  may,  if  satisfied 
that  the  right  to  relief  has   arisen    according   to   the 
terms  of  the  judgment,  order    that    execution    issue 
accordingly,  or  may  direct  that  any  issue  or  question 
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necessary  for  the  determination  of  the  rights  (of  the      Rules 
parties  be  tried  in  any  of  the  ways  in  which  questions    345» 34^ 
arising  in  an  action  may  be  tried.     (R.  Sup.  C.,  1875, 
Order  42,  R.  7.) 

Identical  with  the  English  Rule. 

346 

8.  Where   a  judgment  is   against   partners  in  the  judgment 
name  of  the  firm,  execution  may  issue  in  manner  fol- 

lowing  : 

(a)  Against  any  property  of  the  partners  as  such  ; 

(b)  Against  any  person  who   has   admitted  on  the 

pleadings  that  he  is,  or  has   been  adjudged  to 
be  a  partner  ; 

(c)  Against  any  person  who  has  been   served,  as  a 

partner,   with  the  writ  of  summons,  and  has 
failed  to  appear. 

The  service  here  contemplated  would  seem  to  be  personal  service  ; 
;>icerc  (see  Jackson  v.  Litchfteld,  8  Q.  B.  D.  478  ;  46  L.  T.  519) 

If  the  party  who  has  obtained  judgment  claims  to 
be  entitled  to  issue  execution  against  any  other  person 
as  being  a  member  of  the  firm,  he  may  apply  to  the 
Court  or  a  Judge  for  leave  so  to  do  ;  and  the  Court  or 
Judge  may  give  such  leave  if  the  liability  be  not  dis- 
puted, or  if  such  liability  be  disputed,  may  order  that 
the  liability  of  such  person  be  tried  and  determined 
in  any  manner  in  which  any  issue  or  question  in  an 
action  may  be  tried  and  determined.  (R.  Sup.  C., 
1875,  Order  42,  R.  8  ;  see  Rule  57.) 

Meiitical  with  the  English  Rule. 

This  Rule  provides  the  mode  of  realizing,  against  a  firm  or  the 
individual  partners,  a  judgment  obtained  against  the  firm  (see  Rules 
40  and  57). 

Where  the  writ  is  issued  against  partners,  not  individually,  but 
in  the  name  of  the  firm,  service  of  the  writ  on  one  or  more  will  be 
sufficient  (Rule  40)  ;  but  the  judgment  must  follow  the  writ  and  be 
against  the  firm  (Kule  57).  Therefore,  if  no  appearance  is  entered 
judgment  cannot  be  entered  against  any  of  the  individual  partners, 
even  though  they  may  have  been  served  with  the  writ.  Execution 
may,  however,  under  this  Rule  be  issued  against  individual  partners 
upon  the  judgment  against  the  firm  (Jackson  v.  L  itch  lie  Id,  8  Q.  B. 
D.  474). 

This  Rule  shews  that  a  judgment  against  a  firm  is  not  conclusive 
of  the  liability  of  a  person  who  has  neither  admitted  on  the  plead- 
ings that  he  is,  nor  has  been  adjudged  to  be  a  partner,  nor  has 
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been  served  with  the  writ.  Execution  in  such  case  will  not  be 
allowed  to  issue  without  a  trial  of  the  liability  under  the  last  clause 
of  the  Rule  (ex  parte  Young,  19  Ch.  D.  124  ;  18  C.  L.  J.  119). 

The  execution  is  not  limited  to  partners  carrying  on  business  at 
the  date  of  the  writ,  but  it  is  a  question  of  fact  in  each  case  whether 
the  plaintiff  intended  to  sue  under  the  firm  name  those  persons  only 
who  were  partners  at  the  date  of  the  writ,  or  former  partners  as 
well  (Davis  v.  Morris,  10  Q.  B.  D.  436). 

The  plaintiff  is  not  confined  to  his  remedy  against  the  individuals 
by  execution  under  this  Rule,  but  may  bring  fresh  actions  against 
the  partners  individually  upon  the  judgment  obtained  against  the 
firm  (Clark  v.  CulUn,  9  Q.  B.  D.  355). 

See  also  notes  to  Rule  57. 


347 

PrcKcipe  for 
writ. 


348 

Indorse- 
ment of 
name  and 
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9.  No  writ  of  execution  shall  be  issued  without  the 
party  issuing  it,  or  his  solicitor,  filing  a  prcecipe  for 
that  purpose.  The  prcecipe  shall  contain  the  title  of 
the  action  (a)  the  date  of  the  judgment,  and  of  the 
order,  if  any,  directing  the  execution  to  be  issued, 
the  names  of  the  parties  against  whom,  or  of  the 
firms  against  whose  goods,  the  execution  is  to  be 
issued  ;  and  shall  be  signed  by  or  on  behalf  of  the 
solicitor  of  the  party  issuing  it,  or  by  the  party  issuing 
it  if  he  do  so  in  person.  The  forms  in  Appendix 
(E)  hereto  may  be  used,  with  such  variations  as  cir- 
cumstances may  require.  (R.  Sup.  C,  1875,  Order 
42,  R.  10,  as  amended  by  R.  Sup.  C.,  June.  1876,  R. 

'70 

(a)  The  English  Rule  has  here  the  additional  words,  "  the  refer- 
ence to  the  record. "  The  above  Rule  corresponds  otherwise  with 
the  English  Rule  as  it  now  stands  (see  Bolton  v.  Bolton,  3  Ch.  D. 
276). 

10  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of 
the  solicitor  actually  suing  out  the  same  ;  and  when 
the  solicitor  actually  suing  out  the  writ  shall  sue  out 
the  same  as  agent  for  another  solicitor,  the  name  and 
place  of  abode  of  such  other  solicitor  shall  also  be 
indorsed  upon  the  writ;  and  in  case  no  solicitor  shall 
be  employed  to  issue  the  writ,  then  it  shall  be  indors- 
ed with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plaintiff  or  defendant  in  person, 
as  the  case  may  be,  mentioning  the  city,  town,  or  [(a) 
other  place],  and  also  the  name  of  the  (6)  street,  and 
number  of  the  house  of  such  plaintiff's  or  defendant's 
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lence,  if  any  such  there  be.     (Comp.   R.  Sup.  C,     Rules 
.  Order  42,  R.  11  ;  Reg.  Gen.  T.  T.,  1856,  No.  55,   348-350. 
Ont.) 

(a)  Instead  of    "other  place"  the   English   Rule  has  the  word 

sli." 

I'he  English    Rule  lias   here   the  additional  word   "hamlet." 
•\vo  Rules  are  otherwise  identical. 

1 1.  Every  writ  of  execution  shall  bear  date  of  the      34G 
day  on  which  it   is  issued.     The  forms  in   Appendix  Date' 
(J)  hereto  may  be  used,  with  such   variations  as  cir- 
cumstances may  require.     (R.  Sup.  C.,  1875,  Order 

R.  12.) 

Identical  with  the  English  Rule. 

Where  a  plaintiff  had  given  notice  to  the  defendant  to  discon- 
tinue the  action,  and  the  costs  had  been  taxed,  no  further  order  of 
u  rt  was  held  to  be  necessary  to  enable  the  Chief  Clerk  to 
issue  a  writ  to  enforce  payment,  and  that  the  writ  may  be  varied  to 
suit  the  circumstances  of  the  case  (Bolton  v.  Bolton,  3  Ch.  D.  276). 

See  note  to  Rules  170  and  172,  pp.  203  and  204. 

12.  In  every  case  of  execution  the  party  entitled  >   35° 
to  execution  may  levy   the  poundage,  fees,  and   ex-  !>",!im 
penses  of  execution,  over  and  above  the  sum  recover- 
ed.    (R.  Sup.  C.,  1875,  Order  42,  R.  13  ;  see  R.  S.  O., 

c.  66,  s.  44.) 

Identical  with  the  English  Rule,  and  to  the  same  effect  as  R.  S. 
0.,  c.  66,  s.  44. 

The  mere  delivery  of  the  writ  without  an  actual  or  virtual  seizure  Poundage  on, 

does  not  entitled  the  Sheriff  to  poundage  (Na$h  v.  Dickinson,  L.  R.  fi-  fa-  goods. 

•_'  «  .  I'.  2.VJ  ;  J/o/v/.s-  v.  Boa/ton,  2  C.   L.  Cham.  60),  but  the  receipt 

of  money  by  the  Sheriff  under  a  writ  is  a  virtual  execution  of  the 

writ  though  there  is  no  actual  seizure  or  sale  (Consolidated  Bank  \. 

li'n'k/,,,'<l,  7  Pr.  R,  172  ;  B'uusicks  v.  Bath  Colliery  Co.,  2  Ex.  D.  459.) 

Where  there  has  been  a  seizure  the  Sheriff  is  entitled  to  poundage, 

though  there  be  no  sale,   if  by  compulsion  of   the  writ  the  debt  is 

red  directly  through  the  Sheriff  (Mortimore  v.  Cragg  3  C.  P. 

..  overruling  Roc  v.   Hammond,  2  C.  P.  D.  300),  or  indirectly 

ans  of  some  compromise   which   is  the  consequence  of   the 

seizure,  subject  to  R.  S.  O.  c.  66,  s.  45  (Mortimore  v.  Crayg,  siij>r<t, 

p.   -'in  :   Thnmmv.  Cotton,    12  U.  C.  Q.  B.  148;  GUU*pie  v.    Shaw, 

C.   L  J.    100  ;  McRubcrt*  v.    Hamilton,  1  Pr.  R,  95),  but  not 

where  the  writ  is  withdrawn  by   direction  of   law  (Mortimore  v. 

CW/,/,  supra,  p.  210  ;    Walker  v.  Fairfield,  8  C.  P.  95). 

Where  the  money  levied  has  to  be  restored  to  defendant  in  c'on- 
aequence  of  some  act  of  the  plaintiff,  the  Sheriff  may  recover 
poundage  from  the  latter  (Henri/  v.  Commercial  Bank,  17  U.  C.  Q. 
>.  104  ;  .see  Mnrri«,,i  v.  Taylor,  9  Pr.  R.  390). 

The  Sheriff  is  only  entitled  to  poundage  on  the  sum  paid  over,  not 
on  what  he  retains  for  himself  (Michie  v.  Reynolds,  24  U.  C.  Q.  B. 
303).  If  he  makes  part  only  by  force  of  the  execution,  the  pound- 
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age  is  only  on  such  part  ;  and  if  a  seizure  is  not  followed  by  a  sale 
by  reason  of  satisfaction  having  been  otherwise  obtained,  and  no 
money  is  actually  made  by  the  Sheriff  on  or  by  force  of  the  execu- 
tion, the  poundage  is  only  on  the  goods  seized,  and  a  Judge  may  on 
application  award  such  less  sum  as  may  be  reasonable  (R.  S.  O.  c. 
66,  s.  45,  and  see  Wadsworth  v.  Bell,  8  Pr.  R.  478  ;  Bowman  v. 
Masson,  1  C.  L.  T.  109  ;  Morrison  v.  Taylor,  9  Pr.  R.  390  ;  Hamilton, 
&c.  v.  Gore  Bank,  20  Gr.  202).  If  no  such  application  is  made,  the 
Sheriff  would  seem  to  be  entitled  to  full  poundage  on  the  goods 
seized  (see  Brockv'dle  &c.  v.  Canada  Central,  1  Pr.  R.  372,  376). 

For  the  proper  mode  of  computing  poundage,  see  Fleming  v.  Hall, 
9  Pr.  R.  310. 

A  Sheriff  is  not  entitled  to  poundage  upon  an  execution  against 
lands,  unless  there  has  been  an  actual  sale  (Merchant's  Bank  v. 
Campbell,  17  C.  L.  J.  428  ;  1  C.  L.  T.  701). 

The  plaintiff 's  solicitors  are  not  liable  to  the  Sheriff  for  his  fees 
in  the  absence  of  any  contract,  and  no  contract  is  implied  from 
lodging  the  writ  in  the  Sheriff's  office  (Royle  v.  Busby,  6  Q. 
B.  D.  171). 

13.  Every  writ  of  execution  for  the  recovery  of 
money  shall  be  indorsed  with  a  direction  to  the  Sheriff, 
or  other  officer  or  person  to  whom  the  writ  is  directed, 
to  levy  the  money  really  due  and  payable  and  sought 
to  be  recovered  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to 
be  recovered,  at  the  rate  of  six  per  cent,  per  annum 
from  the  time  when  the  judgment  was  entered  up  ; 
provided  that  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  six  per  cent, 
interest  shall  be  secured  by  the  judgment,  then  the  in- 
dorsement may  be  accordingly  to  levy  the  amount  of 
interest  so  agreed.  (Comp.  R.  Sup.  C.,  1875,  Order 
42,  R.  14  ;  Reg.  Gen.  T.  T.,  1856,  No.  55,  Ont.) 

Same  in  effect  as  the  English  Rule,  except  that  the  rate  of  interest 
therein  named  is  four  per  cent,  instead  of  six. 

It  is  not  quite  clear  how  far  the  last  clause  is  intended  to  alter  the 
former  rule  that  a  contract  for  payment  of  a  higher  rate  of  interest 
than  six  per  cent,  when  sued  on,  becomes  merged  in  the  judgment 
under  which  six  per  cent,  only  will  be  recoverable  (see  St.  John  v. 
Rykert,  4  App.  R.  213). 

In  indorsing  a  writ  to  levy  interest  upon  the  amount  of  the  judg- 
ment, the  interest  is  to  be  computed  from  the  day  of  pronouncing 
the  judgment,  not  from  the  day  of  formal  entry  thereof  (Keleber 
v  McGibbon,  19  C.  L.  J.  403 ;  4  C.  L.  T.  45.  .  See  Rule  326). 

The  date  from  which  interest  is  to  be  computed  has  been  further 
made  clear  by  47  V.  c.  10,  s.  4  (Ont.),  which  is  as  follows :  — 

"4.  In  any  action  in  which  a  verdict  is  rendered  or  judgment 
given  for  a  cause  of  action  on  which  interest  may  be  allowed  under 
sections  266,  267,  or  268  of  the  Common  Law  Procedure  Act  (unless 
it  is  otherwise  ordered  by  the  Court),  the  verdict  or  judgment,  as 
the  case  may  be,  shall  bear  interest  from  the  time  of  the  rendering 
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of  the  verdict,  or  of  giving  the  judgment,   notwithstanding  that  the        Rules 
entry   of  judgment  upon  the  verdict,  or  upon  the   giving  of  the    35^   352. 
judgment,  shall  have  been  suspended  by  the  operation  of  any  rule 
or  order  of  Court  made,  or  of  proceedings  had  in  such  suit  or  action, 
whether  in  the  Court  in  which  the  action  is  pending  or  in  appeal." 

Interest  on  costs  runs  from  the  date  of  the  certificate  of  taxation* 
that  being  the  date  given  in  the  form  of  writ  No.  175  in  App.  (J.) 
(Schroeder  v.  Cleugh,  46  L  J.  C.  P.  365).  Formerly  at  Common 
Law  interest  ran  from  the  date  of  entering  judgment;  and  this  is  the 
date  under  English  Rules  of  1883.  The  form  of  writ  under  those 
rules  (App.  H,  Form  l)and  note  thereto  now  so  provide,  differing 
in  this  respect  from  the  forms  of  1875  (Pyman  v.  Burt,  28  Sol.  Jour. 
428  ;  W.  N.  1884,  100). 

The  Rule  of  T.  T.,  1856,  No.  55,  is  as  follows  : 

"  A  pracipe  for  every  writ  of  execution  shall  be  filed  with  the  Rule  T.  T., 
proper  officer,  and  the  indorsement  on  every  such  writ,  for  debt  or  18°6'  No-  55i 
damages,  shall  be  to  the  effect,  and  as  nearly  as  the  circumstances 
will   allow,    in   the   form   following :      '  Levy    (or  take)  the  sum  of 
£  ,  being  the  debt  (or  damages),  and  the  sum  of  £  being 

the  costs  taxed  in  this  cause,  with  interest  (according  to  the  circum- 
stances) ;  also  the  sum  of  £  for  this  writ  (and  former  writs  if 
any,  and  sheriff's  fees  thereon),  together  with  your  own  fees,  pound- 
age and  incidental  expenses  ; '  and  shall  also  be  indorsed  with  the 
name  and  place  of  abode,  or  office  of  business  of  the  attorney 
actually  suing  out  the  same  ;  and  when  the  attorney  actually  suing 
out  the  writ  shall  sue  out  the  same  as  agent  for  any  attorney  in  the 
country,  the  name  and  place  of  abode  of  'such  attorney  in  the 
country  shall  also  be  indorsed  upon  the  said  writ ;  and  in  case  no 
attorney  shall  be  employed  to  issue  the  writ  ;  then  it  shall  be  in- 
dorsed with  a  memorandum  expressing  that  the  same  has  been  sued 
out  by  the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
mentioning  the  city,  town,  incorporated  or  other  village,  or  town- 
ship, within  which  such  plaintiff  or  defendant  resides." 

352 

14.  Every  person  to  whom  any  sum  of  money  or  ^  pa^  ^ow 
any  costs  shall  be  payable  under  a   judgment,  shall,  JJJJfg"  may 
immediately  after  the  time  when  the  judgment  was 
duly  entered,  be  entitled  to  sue  out  one  or  more  writ 
or  writs  of  fieri  facias*  to  enforce  payment  thereof, 
subject,  nevertheless,  as  follows  : 

(a)  If  the  judgment  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall 
be  issued  until  after  the  expiration  of  such  period. 

(b)  The  Court  or  Judge  at  the  time  of  giving  judg- 
ment, or  the  Court  or  a  Judge  afterwards,  may 
give  leave  to  issue  execution  before,  or  may  stay 
execution  until  any  time  after  the  expiration  of 
the  periods  hereinbefore  prescribed.     (Comp.  R. 
Sup.  C.>  1875,  Order  42,  R.  15.) 

*  The  English  Rule  has  here  the  additional  words,  "or  one  or 
more  writ  or  writs  of  elegit."  In  other  respects  the  Rules  are 
identical. 
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__  "  Periods  "  was,  by  a  misprint,  in  the  Rule  as  originally  enacted 

552,  353.     '  '  period.  "    The  error  was  corrected  by  Rule  499,  which  is  as  follows 
"499.  In    Rule   352  sub-sec,  (b)   the  word  'periods'  is  hereby 
substituted  for   the  word   '  period  '  in  the  fourth  line  of  the  saic 
sub-section." 

By  Rule  527,  (309a)  it  is  provided  that  judgment  shall  not  b< 
signed  in  jury  cases  until  the  time  for  moving  against  the  verdid 
has  expired,  unless  a  Judge  certifies  for  execution  sooner.  This  is 
in  effect  the  same  provision  as  was  formerly  the  rule  in  all  cases  triec 
at'  the  Assizes,  (see  R.  S.  0.  c.  50,  ss.  298  and  299).  Now,  in  actions 
tried  by  a  Judge,  judgment  may  be  entered  as  soon  as  given  by  th( 
Judge,  unless  he  makes  order  to  the  contrary. 

The  use  of  the  word  "immediately,  "  in  this  Rule,  probably  sets 
at  rest  the  question  raised  in  Cullen  v.  Callen,  2  Chy.  Ch.  94,  and 
Coolidge  v.  Bank  of  Montreal,  6  Pr.  R.  73,  as  to  whether  the  party 
to  pay  is  entitled  to  any  time  to  pay,  without  the  issue  of  execution. 

This  Rule  will  of  course  not  apply  in  cases  under  Rule  72,  by 
which  execution  is  not  to  issue,  on  judgment  by  default  of  appear' 
ance,  until  after  eight  days  from  last  day  for  appearance. 

^Notwithstanding  this  Rule  it  would  seem  that  a  writ  of  execution 
against  a  Mutual  Insurance  Co.  cannot,  under  R.  S.  O.  c.  161,  s.  61, 
issue,  in  the  case  of  a  policy  issued  on  the  premium  note  system, 
until  after  the  expiration  of  three  months  from  the  recovery  of 
judgment  (see  Lowson  v.  Canada  Farmers'  Ins.  Co.,  9  Pr.  R.  185  ; 
Lount  v.  Canada  Fanners'  Ins.  Co.,  8  Pr.  R.  433)  ;  but  that  section 
(s.  61)  does  not  appty  to  a  judgment  recovered  on  a  policy  issued  on 
'  the  cash  premium  principle  (Lowson  v.  Canada  Farmers'  Mutual  Ins 
Co.,  3  C.  L.  T.  452). 

It  has  been  held  that  the  recovery  of  costs,  payable  under  an 
order,  will  not  be  stayed  by  the  Court  of  Appeal,  pending  an  appeal 
to  the  House  of  Lords,  if  the  solicitors  to  whom  they  are  payable 
give  their  personal  undertaking  to  refund,  in  case  of  the  order  being 
reversed  (Grant  v.  The  Banque  Franco-Egyptienne,  3  C.  P.  D.  202  ; 
Morgan  v.  Elford,  4  Ch.  D.  352  ;  The  Khedive,  5  P.  D.  1). 

The  Court  of  Appeal  is  the  proper  Court  to  which  to  apply  to 
suspend  any  order  which  that  Court  has  made,  consequently  the 
application  should  be  made  to  it  to  stay  proceedings  under  its  own 
order,  pending  an  appeal  from  that  order.  (Ibid.  ) 

Murray  v.  Infield,  1  Charl  Ca.  (Court)  142,  was  an  action  for 
libel  ;  a  verdict  for  the  plaintiff  for  £100.  "  Huddlestou,  B.,  said 
that  although  he  was  now  able  to  order  immediate  execution,  he 
would  adopt  the  old  (English)  practice,  and  give  execution  in 
fourteen  days." 

In  Taylor  v.  Sherky,  1  Charl  Ca.  (Court)  143.  "Following  the 
old  practice,"  Pollock,  B.,  gave  execution  in  fourteen  days. 

See  also  Hodges  v.  Fincham,  1  Ch.  D.  9. 


of  r5-  ^  wr^  of  execution  if  unexecuted  shall  remain 
°  in  force  for  one  year  only  from  its  issue,  unless  re- 
newed in  the  manner  hereinafter  provided  ;  but  such 
writ  may,  at  any  time  before  its  expiration,  (a)  be 
renewed  by  the  party  issuing  it,  for  one  year  from  the 
date  of  such  renewal,  and  so  on  from  time  to  time 
during  the  continuance  of  the  renewed  writ,  either  by 
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being  marked  [(b)  in  the  margin  with  a  memorandum  Rules 
signed  by  the  proper  officer  who  issued  such  writ,  or  353-355. 
by  his  successor  in  office,  stating]  the  date  of  the  day, 
month,  and  year  of  such  renewal,  or  by  such  party 
giving  a  written  notice  of  renewal  to  the  sheriff,  signed 
by  the  party  or  his  attorney,  and  [(c)  having  the  like 
memorandum]  ;  and  a  writ  of  execution  so  renewed 
shall  have  effect,  and  be  entitled  to  priority,  according 
to  the  time  of  the  original  delivery  thereof.  (Comp. 
R.  Sup.  C,  1875,  Order  42,  R.  16 ;  R.  S.  O.  c.  66,  s. 
II.) 

(a)  The  English  Rule  has  here  the  words  "by  leave  of  the  Court 
or  a  Judge. "     The  renewal  under  this  Rule  does  not  require  leave. 

(b)  The  method  of  marking  under  the  English  Rule  is  directed  to 
be  "  with  a  seal  of  the  Court  bearing,"    &c.,   instead  of  the  mode 
provided  by  the  passage  in  brackets. 

(c)  Instead  of  the  words  here  in  brackets,  the  English  Rule  has 
"  bearing  the  like  seal  of  the  Court." 

With  these  exceptions,  the  English  Rule  is  the  same  as  the 
above.  The  method  of  marking  provided  for  in  the  present  Rule 
is  taken  from  R.  S.  0.  c.  66,  s.  11,  with  which  the  present  Rule 
corresponds  in  substance. 

There  is  no  power  to  enlarge  the  time  for  renewing  writs  where 
by  an  accident  they  have  not  been  returned  in  time  for  renewal 
within  the  year  (Lowson  v.  Canada  Farmers'  Ins.  Co.,  9  Pr.  R.  309). 
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1 6.  The  production  of  a  writ  of  execution,  or  of  Proof  of 
the    notice    renewing    the    same,    purporting    to    berenewal* 
marked  with  [(a)  the  memorandum]  in  the  last  pre- 
ceding Rule  mentioned,  showing  the  same  to  have 
been    renewed,    shall    be   sufficient  \(a)  prima  facie] 
evidence   of  its    having    been    renewed.     (Comp.   R. 
Sup.  C.,  1875,  Order  42,  R.  17  ;  R.  S.  O.  c.  66,  s.  12.) 

(« )  The  English  Rule  has  the  words  "  such  seal  as,"  instead  of 
the  words  "the  memorandum,"  and  has  not  the  words  "  pri/na 
facie "  ;  but  is  otherwise  the  same  as  the  above  Rule,  and  is  the 
same  as  sec.  12  of  R.  S.  O.  c.  66.  It  has  been  said  that  the  expres- 
sion "sufficient  evidence"  probably  means  prinia  facit  evidence 
( Bttrraclough  v.  Grtenhouyh,  L.  R.  2  Q.  B.  612). 

355 

17.  As  between  the  original  parties  to  a  judgment, Execution 
execution    may  issue  at  any  time   within  six  years  JJJJJJ1  S1X 
from    the    recovery  of  the    judgment.     (R.  Sup.  C., 

1875,  Order  42,  R.  ib  ;  see  R.  S.  O.   c.  50,  s.  322.) 

This  is  identical  with  the  English  Rule,  and  is  in  substance  the 
same  as  R.  S.  0.  c.  50,  s.  322. 

Where  partners  recover  a  judgment  and  then  one  dies,  the  sur- 
vivor may  issue  execution  without  application  under  Rule  356,  as 
the  action  survives  (Davies  v.  Andrews,  28  Sol.  Jour.  411). 
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356 

Execution 
after  six 
years  or 
change  of 
parties. 


Rules  1 8.  Where  six  years  have  elapsed  since  the  judg- 
356,^557.  rnent,  or  where  any  change  has  taken  place  by  death 
or  otherwise  in  the  parties  entitled  or  liable  to  execu- 
tion, the  party  alleging  himself  to  be  entitled  to  ex- 
ecution may  apply  to  the  Court  or  a  Judge  for  leave  to 
issue  execution  accordingly.  And  such  Court  or 
Judge,  if  satisfied  that  the  party  so  applying  is  entitled 
to  issue  execution,  may  make  an  order  to  that  effect, 
or  may  order  that  any  issue  or  question  necessary  to 
determine  the  rights  of  the  parties,  shall  be  tried  in 
any  of  the  ways  in  which  any  question  in  an  action 
may  be  tried.  And  in  either  case  such  Court  or 
Judge  may  impose  such  terms  as  to  costs,  or  other- 
wise, as  shall  seem  just.  (R.  Sup.  C,  1875,  Order  42, 
R.  19.) 

Same  as  the  English  Rule. 

The  practice  at  Common  Law  in  reviving  pecuniary  judgments  for 
the  purpose  of  execution,  after  the  lapse  of  six  years,  or  the  death 
of  parties,  was  formerly  governed  by  ss.  322  to  330  of  the  C.  L.  P. 
Act,  R.  S.  O.,  c.  50  (corresponding  with  Eng.  C.  L.  P.  Act,  s.  128, 
et  seq. }.  Under  those  provisions  the  party  seeking  execution  could 
apply  to  the  Court  or  a  Judge  for  leave  to  enter  a  suggestion  to  the 
effect  that  such  party  was  shown  to  be  entitled  to  execution,  and  to 
allow  execution  to  issue.  And,  if  the  case  was  made  clear,  the  sug- 
gestion and  the  consequent  execution  were  allowed.  If  the  case 
was  not  made  clear,  the  suggestion  and  execution  consequent  upon 
it  were  disallowed,  and  the  party  was  left  to  his  writ  of  revivor. 
This  was  a  new  action,  in  which  by  the  ordinary  processes  of  plead- 
ing the  questions  in  dispute  were  brought  to  issue  and  decided. 

The  above  Rule  preserves  alternative  processes,  according  as  the 
right  to  execution  is,  or  is  not,  sufficiently  clear  to  be  enforced  sum- 
marily by  a  Judge  ;  but  a  somewhat  simpler  process  is  provided  ;  if 
the  case  be  clear,  the  Judge  may  order  execution  to  issue  ;  if  it  be 
not,  he  may  direct  an  issue  to  try  the  right. 

An  application  for  leave  to  issue  execution,  may  be  made  ex  parte 
(Mercer  v.  Lawrence,  26  W.  R.  506  ;  Lysaght  v.  HcGrath,  1  L.  R. 
Ir.  532)  ;  but  the  Court  or  Judge  may,  if  it  seems  proper,  direct 
notice  to  be  served. 

Where  writs  had  expired,  leave  was  given,  on  notice  to  defen- 
dant, under  this  Rule,  to  issue  new  writs  to  include  the  costs  of  the 
former  ones  and  the  costs  of  the  motion  (McDougall  v.  McDougall, 
3C.  L.  T.  42). 
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Execution 
on  orders 


19.  Every  order  of  the  Court  or  a  Judge,  whether 
in  an  action,  cause,  or  matter,  may  be  enforced  in  the 
same  manner  as  a  judgment  to  the  same  effect.  (R. 
Sup.  C,  1875,  Order  42,  R.  20;  See  R.  S.  O.,  c.  67,  s. 

12). 

Identical  with  the  English  Rule. 
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The  same  effect  was  given  by  R.  S.  O.,  c.  66,  s.  72,  and  c.  67,  B.       R^ 
re  in  note  to  Rules  339,  366  supra),  as  respects  an  order  for  the    357.360. 
nt  of  money.     But  that  Act  provided  that  the  order  should 
ined  a  judgment.     The  present  Uule  only  says   that  such  an 
onkr  may  be  enforced  in  the  same  way  as  a  judgment.     In  England 
it  has  been  held  that  it  is  not  intended  that  all  orders  are  to  be 
equivalent  to  judgments,  and  that  the  provisions  respecting  attach  - 

•  r'  debts   (Rule  370)   which   apply  to  judgments  may  not  be 
employed  to  enforce  an  order  dismissing  an  action  with  costs  for 

>f  prosecution  (Cremettl  v.  Crom,  4  Q.  B.  D.  225  ;  see  however 
.  Sands,   \V.  X  1883,  74). 

As  to  the  practice  in  this  Province  (see  notes  to  Rules  366  and 
370). 

358 

20.  In  cases  other  than  those   mentioned   in   Rulelncaseof 
17,  any  person,  not  being  a  party   in  an   action,   who  not 
obtains  any  order,  or  in  whose  favour  any  order  is 
made,  shall  be  entitled  to  enforce  obedience  to   such 

order  by  the  same  process  as  if  he  were  a  party  to 
the  action  ;  and  any  person  not  being  a  party  in  an 
action,  against  whom  obedience  to  any  judgment  or 
order  may  be  enforced,  shall  be  liable  to  the  same 
process  for  enforcing  obedience  to  such  judgment  or 
order  as  if  he  were  a  party  to  the  action.  (R.  Sup. 
C,  1875,  Order  42,  R.  21.) 

•  as  the  English  Rule,  and  corresponds  with  Chancery  Order 
297. 

21.  No  proceeding  by  audita  querela  shall  hereafter  App^;ftion 
be  used  ;  but  any  party  against  whom  judgment  hasill|,ieuof 

.'  11        r*  T      i          c  audita 

been  given  may  apply  to  the  Court  or  a  Judge  for  Zquereia. 
stay  of  execution  or  other  relief  against  such  judg- 
ment, upon  the  ground  of  facts  which  have  arisen  too 
late  to  be  pleaded  ;  and  the  Court  or  Judge  may 
give  such  relief,  and  upon  such  terms  as  may  be  just. 
(R.  Sup.  C.,  1875,  Order  42,  R.  22.) 

This  Rule  is  identical  with  the  English  Rule  referred  to. 
Audita  (juerela  was  a  legal  process   in  the   nature  of   an  action, 
whereby  a  party  against  whom  judgment  at  Law  had  been  obtained 
mi^ht  prevent  execution  on  the  ground  of  some  matter  of  defence 
which  there  was  no  opportunity  of  raising  in  the  original  action  (see 
1  >.  c.  50,  s.  132  ;  and  Harrison's  C.  L.  P.  Act,   177). 

36O 

22.  Nothing   in  any    of  the    Rules   of  this    Order  saving  of 
shall  take  away  or  curtail  any  right  heretofore  exist- ^^ 
ing  to  enforce  or  give  effect  to  any  judgment  or  order 

in   any  manner   or  against  any   person  or   property 
whatsoever.     (R.  Sup.  C.,  1875,  Order  42,  R.  23.) 
Identical  with  the  English  Rule. 

'60 
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Rules  Amongst  the  existing  modes  of  enforcing  a  judgment  or  order 

360-352.  preserved  by  this  Rule  will  be  that  by  writ  of  sequestration  to 
compel  the  doing  of  an  act  other  than  payment  of  money,  in  respect 
to  which  the  following  Chancery  Orders  may  be  referred  to  : — 

^-Ch.  Ord.  -288  "  288.  If  a  party  who  is  ordered,  otherwise  than  by  an  order  of 
course,  to  do  any  act  other  than  to  pay  money,  in  a  limited  time, 
refuses  or  neglects  to  obey  the  order  according  to  the  exigency 
thereof,  the  party  prosecuting  the  order  shall,  at  the  expiration  of 
the  time  limited,  upon  filing  with  the  Registrar  an  affidavit  of  the 
service  of  the  order,  and  of  the  non-performance  thereof,  be  entitled, 
upon  prcecipe,  to  a  writ  or  writs  of  attachment  against  the  dis- 
obedient party." 

Under  the  present  practice,  however,  this  writ  cannot  be  obtained 
upon  prcecipe  (see  note  to  Rules  364-  and  365). 

See  also  Chy.  G.  O.  293,  printed  in  note  to  Rule  364,  for  the 
notice  required  to  be  indorsed  on  the  order  to  be  obeyed,  and  the 
notes  there  as  to  whether  that  indorsement  is  now  required. 

Ch.  Ord.  289  "289.  In  case  the  party  shall  be  taken  or  detained  in  custody 
under  the  writ  of  attachment,  without  obeying  the  order,  then  upon 
the  sheriff's  return  that  the  party  has  been  so  taken  or  detained,  the 
party  prosecuting  the  order  shall  be  entitled,  upon  prcecipe,  to  a 
commission  of  sequestration  against  the  estate  and  effects  of  the 
disobedient  party." 

Ch.  Ord.  290  "290.  If  an  attachment  cannot  be  executed  against  the  party 
refusing  or  neglecting  to  obey  the  order,  by  reason  of  his  being  out 
of  the  jurisdiction  of  the  Court,  or  of  his  having  absconded,  or  that 
with  due  diligence  he  cannot  be  found,  and  the  Court  is  satisfied  by 
affidavit  that  such  is  the  case,  the  party  prosecuting  the  order  shall 
be  entitled  to  an  order  for  a  commission  of  sequestration  against 
the  estate  and  effects  of  the  disobedient  party,  and  it  shall  not  be 
necessary  for  that  purpose  to  sue  out  an  attachment." 


361 

Order  of 
writs  Hut 
affected. 


23.  Nothing  in  this  Order  shall  affect  the  order  in 
which  writs  of  execution  may  be  issued.  (R.  Sup.  C., 
1875,  Order  42,  Rule  24). 

Identical  with  the  English  Rule. 

See  as  to  the  order  of  writs  and  other  provisions  respecting  the 
same  R.  S.  O.  c.  i>6. 
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Writs  ,,f 
./i.  fa. 


ORDER  XXXIX. 

WRITS  OF  FIERI  FACIAS,  &c. 

I.  Writs  of  fieri  fjttias  (a]  shall  have  the  same  force 
and  effect  ;is  the  like  writs  have  heretofore  had,  and 
shall  be  executed  in  the  same  manner  in  which  the 
like  writs  have  heretofore  been  executed.  (R.  Sup. 
C,  1875,  Order  43,  R.  i). 

(a)  The  English  Rule  has  here  the  words  "and  of  (•,'ct/il  ;  "  it  ij 
otherwise  the  same  as  the  above  Kule. 
See  note  to  Rule  3M!>. 


ATTACHMENT  OF  THE  PERSON.  4H7 


2.  Writs  of  vendiiitnii  <:r.pon«,$  may  be  issued  and      Rules 
executed  in  the  same  cases  and  in  the  same  manner  363-  364- 
as  heretofore.   (Comp.  R.  Sup.  C,  1875,  Order  43,  R.  2).0tl303  . 

Tin-   Knglish   Rule,  so  far  as  relates  to  writs  of  venditioni  exponas 

is  the  sam  >.  but  it  embraces  other  writs,  viz.  :  writs  of  "  dlatringas 

unite  m,  fieri  facia*  de  bnni>>  ecclesiasticis,  aequestrarifadaa 

'•'•  *i<i.«fi>-/*,  and  all  other  writs  in  aid  of  a  writ  of  fieri 

•  r  of  ekijlt.'' 

The  Sheriff  should  sell  the  goods   under  a  writ  of  fi.  fa.  without 

-lie  of  a   ven.    ex.,  but   where   he  has  seized,   but  for  some 

i  not  sold  goods,  he  may  be  required  to  return  the  fi.  fa.  and 

thereupon  a  writ  of  ven.  ex.  may  issue  an  praecipe.  After  the  delivery 

of  this  writ  to  the  Sheriff  he  is  bound  to  sell  the  goods  and  have  the 

ni;>iiey  in  Court  immediately  after  its  execution  (Chit.  Arch.  13th  ed. 

Keightley  v.  Birch,  3  Camp.  521). 


ORDE  R     XL. 
ATTACHMENT  OF  THE  PERSON. 
I.   A  writ  of  attachment  [against  the  person  shall  c,364  . 

.  ,  u.  °  .    .  Effect  of  at- 

be  issued  under  the   same  circumstances   and  in  the  tachment. 
same  manner  and]  shall  have  the  same  effect  as  here- 
tofore   according   to    the    practice    of  the    Court    of 
Chancery.     (Comp.  R.  Sup.  C.,  1875,  Order  44,  R.  i  ; 
R.  S.  O.'c.  67,  ss.  10,  II  ;  G.  O.  Chy.,  Nos.  288-294). 

The  English  Rule  has  not  the  words  which  are  in  brackets  ;  it  is 
otherwise  to  the  same  effect. 

11.  S.  O.  c.  67,  sees.  10  and  11,  apply  in  terms  to  the  Court  of 
Chancery,  as  well  as  to  the  Courts  of  Q.  B.  and  C.  P.  and  County 
Courts,  and  are  as  follows  : 

"  10.   Process  of  contempt  for  non-payment  of  any  sum  of  money,  Rev.  ,stat. 
non-payment  of  any  costs,    charges  or  expenses,   payable  by  c.  07,  s.  10. 
oreu  or  order  of  the  Court  of  Chancery  or  of  a  Judge  thereof, 
or  by  any  rule  or  order  of  the  Court  of  Queen's  Bench  or  Common 
or  of  a  Judge  thereof,  or  by  any  decree,  order  or  rule  of  a 
iirt  or  a  Judge  thereof,  is  abolished  ;  and  no  person  shall 
be  detained,   arrested   or  held  to  bail  for  non-payment  of   money 
unless  a  special  order  for  the  purpose  is  made  on  an  affidavit  or 
aiHdavita   establishing   the   same   facts   and   circumstances   as   are 
,iry  for  an  order  for  a  writ  of  capias  ad  satisfaciendtim,   under 
this  Act  ;  and  in  such  case  the  arrest,  when  allowed,  shall  be  made 
uis  of  ;i  writ  of  attachment  corresponding  as  nearly  as  may  be 
to  ;i  writ  of  rdjt'm.i  nil  .<iiti«i',irii',t'/u/n. 

"11.    Hut  in  case  a  party   is  arrested   under  a  writ  of  arrest,  it  Kev.  Stat. 
shall  not  be  neccssarv   I),  tore  suing  out  a  writ  under  the   preceding  c.  67,  s.  li. 
i  of  this  Act  to  obtain  a  Judge's  order  therefor,  or  to  tile  any 
r  affidavit  than  the  affidavits  on  which  the  order  for  the  writ 

rt-st  \va<  obtained." 

The  following  Chancery  Orders  are  on  the  same  subject : — 

If  a  party  who  is  ordered,   otherwise  than  by  an  order  of  Ch.  Ord.  288 
course,  to  do  any  act,  other  than  to  pay  money,  in  a  limited  time, 
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Rules  refuses  or  neglects  to  obey  the  order  according  to  the  exigency 
394,  335.  thereof,  the  party  prosecuting  the  order  shall,  at  the  expiration  of 
the  time  limited,  upon  filing  with  the  Registrar  an  affidavit  of  the 
service  of  the  order,  and  of  the  non-performance  thereof,  be  entitled, 
upon  prcecipe,  to  a  writ  or  writs  of  attachment  against  the  disobe- 
dient party." 

But  Rule  365,  infra,  requires  a  notice  to  be  served  and  leave  to  be 
obtained  before  an  attachment  is  issued. 

Ch.  Ord.  293  "293.  Every  order  requiring  a  party  to  do  an  act,  other  than  the 
payment  of  money,  shall  state  the  time  after  service  of  the  order 
within  which  the  act  is  to  be  done  ;  and  upon  the  copy  of  the  order 
served,  there  shall  be  indorsed  a  memorandum  in  the  words,  or  to 
the  effect  set  forth  in  Schedule  N." 

The  following  is  the  part  of  Schedule  N  referred  to  : 

"  INDORSEMENT  ON  ORDER,  RRRVED  UNDER  ORDER   293. 

Schedule  N.  If  you,  the  within  named  (here  insert  the  name  of  the  party}, 
neglect  to  obey  this  order  by  the  time  therein  limited,  you  will  be 
liable  to  be  arrested  by  the  sheriff  ;  and  you  will  also  be  liable  to 
have  your  estate  sequestered  for  the  purpose  of  compelling  you  to 
obey  this  order  without  further  notice.  If  you  wish  to  apply  to  the 
Court  to  add  to,  vary,  or  set  aside  the  said  order,  or  to  suspend  the 
operation  thereof,  you  must  do  so  before  the  expiration  of  the  time 
within  limited." 

Under  the  new  practice  it  has  been  held  in  England  that  this  in- 
dorsement is  not  necessary,  as  an  attachment  cannot  now  be  ob- 
tained except  upon  notice,  but  that  the  rule  may  be  different 
in  the  case  of  a  sequestration  (Thomas  v.  Palin,  21  Ch.  D.  360). 
Here  a  sequestration  does  not  issue  on  prcecipe  except  where  a  party 
is  already  in  custody  under  an  attachment  (See  Chy.  G.  0.  290,  in 
note  to  Rule  360)  so  that  the  indorsement  would  seem  to  be  not 
necessary  in  either  case. 

O/^c 

Leave  t<>          2-  N°    such    writ    of  attachment    shall    be    issued 

issue.          without  the  leave    of  the  Court    or    a    Judge,   to    be 

applied  for  on  notice  to  the  party  against  whom  the 

attachment  is  to  be  issued.       (R.  Sup.  C.  1875,  Order 

44,  R.  2.) 

Identical  with  the  English  Rule. 

This  Rule  introduces  an  important  change  in  the-  Chancery  Prac 
tice ;  inasmuch  as  a  writ  of  attachment  can  never,  for  the  future, 
issue  as  of  right  without  an  order,  granted  after  notice  to  the  party 
(Baifjent  v.  Baigent,  I  P.  D.  421  ;  YV.  X.  1875,  218  ;  A  hud  v.  filches, 
2  Ch.  D.  528  ;  Da/ 'las  v.  Glyn,  3  Ch.  D.  190  ;  See  Re  /Idron's  Estate, 
Hallv.  Ley,  12  Ch.  D.  795;  Re  KnigU,  Kiwjht  v.  Gardiner,  W.  N. 
1883,  162).  This  was  already  the  Rule  in  the  Common  Law  Courts, 
except  in  the  case  of  an  attachment  against  a  sheriff  for  disobeying 
an  order  to  return  a  writ  ;  in  which  case  the  rule  was  made  absolute, 
exparte  (Reg.  Gen.  T.  T.  1856,  R.  140  ;  see  Jupp  v.  Cooper,  5  C.  P. 
D.  26).  In  Jupp  v.  Cooper,  all  that  the  attention  of  the  Court  was 
called  to  was  whether  the  order  should  be  absolute  in  the  first  in- 
stance, or  only  an  order  nisi,  and  the  latter  was  granted,  as  also  was 
done  in  Fowler  v.  Ashford,  45  L.  T.  46  ;  but  it  would  seem  that  an 
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attachment  against  the  Sheriff,  like  any  other  attachment,  is  now    Ru]e  355, 
ted  by  the  new  Rule  (Kijmlr  v.  Gould,  9  Q.  B.  D.  335).     See 
'>:i/'a*  v.  <,">m.  *H.)>i'd  ;   R<-  II<'iron\*  Entutc,  *Uj)ra. 
Tin-  provisions  of   Rule  428,  infra,  apply  to  an  application  for  an 
attachment.     The  costs  are  therefore  in  the  discretion  of  the  Court 
(Afiu/l  v.  /Hrfn'x  .<npra),  and  should  be  asked  for  and  disposed  of  on 
the  application  for  the  attachment  (Ibid). 

A  motion   for  attachment  when  made    for   non-compliance  with 

>f  practice  or  orders  of  course  should  be   made  to  a  Judge  in 

Chambers,    but  when   made  for  non-compliance   with   an  order   or 

judgment  of  the  Court  should  be  made  in  Court  (Klein  v.  Union  Fire 

'<>..  3  C.  L.  T.,  602). 

lier  the  Master  in  Chambers  nor  a  County  Judge  (acting  under 
Rule  422)  has  jurisdiction  to  entertain  a  motion  to  attach  or  commit 
as  such  matters  were  excepted  from  the  powers  conferred  upon  the 
Clerk  of  the  Crown  and  Pleas,  Q.  B.,  (see  Rule  420  ;  Keefe  v.  Ward, 
9  IV  K.220). 

Two  clear  days  notice  of  motion  is  sufficient.  The  practice  laid 
down  in  Ah- 1.1  v.  Hilts,  6  IV  R.  122,  and  Bryc,<-  v.  Mclntyre,  7  Pr. 
R.  134,  is  not  now  in  force  (M.mrujhan  v.  Dobbin,  2  C.  L.  T.  215; 
See  also  Cook  v.  Credit  Valley  /?»/.  Co.,  8  IV  R.  167). 

Where  the  order  to  be  obeyed  has  been  personally  served  it  would 
not  seem  to  be  necessary  to  serve  a  notice  of  motion  to  attach  per- 
sonally upon  the  disobedient  party,  if  he  has  a  solicitor  (see  Wilson 
v.  Wilson,  7  IV  R.  57). 

In  Mann.  v.  Perry,  W.  N.  1881,  4 ;  44  L.  T.  248  ;  50  L.  J.  Chy. 
251 ,  it  was  held  that  notice  of  motion  to  commit  must  be  served  per- 
sonally, unless  some  reason  is  shewn  for  dispensing  with  personal 
service.  <  >n  a  motion  for  an  attachment  however,  it  had  previously 
been  held  that  service  of  notice  of  motion  iipon  the  solicitors  on  the 
record  of  the  party  to  be  attached  was  sufficient  though  personal 
service  was  not  shewn  to  be  impracticable  (Browning  v.  Sabin,  5  Ch. 
D.  51 1  ;  If't>-hti.r(.lfiv.  Kitchfii.  25  W.  R.  602),  or  by  leaving  the  notice 
at  the  residence  of  the  party  affected  thereby  (Re  a  Solicitor,  14  Ch. 
D.  152).  The  point  cannot,  therefore,  be  said  to  be  clear.  See  also 
Til  tie  ;i  v.  Stansficld,  infra. 

In  Iff  Sti'de,  23  Sol.  Journ.  906,  the  question  was  raised  whether 
the  order  to  be  obeyed  need  be  personally  served  since  an  attachment 
can  now  only  be  had  upon  notice.  It  is  submitted,  however,  that 
there  is  nothing  to  alter  the  former  pi'actice  which  required  personal 
service  of  the  order  to  be  obeyed  (except  in  cases  under  Rule  237), 
more  especially  if  the  notice  of  motion  to  attach  need  not  be  per- 
sonally served.  Service  of  notice  is  waived  by  Counsel  appearing 
arid  consenting  to  an  enlargement  (Ex.  p.  Alcock,  1  C.  P.  JD.  68). 

Tli-  copy  of  order  served  must  be  an  exact  copy  (Re  Holt,  11  Ch. 
I)  1(58  ;  see  also  Ex.  j>  Smith,  28  W.  R.  174). 

provisions  as  to  substituted  service  have  been  held  not  to 
apply  to  an  application  for  an  attachment,  but  only  to  service  of 
writ;  of  summons  (Awn.,  \V.  X.  1876,  105  :  ]>v.-  «n/>ra,  p. 

180,  said  l\'illi<nti.<  v.  Julmx,  2  Pit:!;  477  ;  1  Mer.  303  (d)  ;  PuUnxn  v. 
Xh'-lh.n.  5  Vet*.  147  ;  /Jt'Mn,ineri/lc  v.  Di-M<nnt<-'-iU<\  12  Yes.  202  ; 
Lfclnif  /•'-  (-liarlton's  case,  2  M.  &  C.  335  ;  also  Hour  v.  Carn<'<ii<>,  L. 
K.  7  KM  254). 

Service  of  notice  made  on  the  clerk  of  a  solicitor  at  his  office,  his 
residence  not  being  known,  was  held  to  be  good  service,  but,  not- 
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Rules  withstanding,  the  order  was  stayed  for  a  week,  and  notice  thereof 
365  366  directed  to  be  served  on  the  solicitor  (Tilney  v.  Stansfield,  W.  N. 
1880,  77). 

An  interlocutory  order,  under  Rules  396  et  seq.,  infra  may  be  en- 
forced by  attachment  (Hutddnson  v.  Hartmont,  W.  N.  1877,  29). 
But  a  judgment  or  order,  under  those  Rules  or  otherwise,  if  it  be  for 
the  payment  into  Court  of  money,  cannot  be  enforced  by  attach- 
ment. 

An  order  should  be  drawn  up  and  entered  before  being  enforced 
by  process  (Ballard  v.  Tomlimon,  48  L.  T.  515). 

On  a  motion  to  commit  for  contempt,  an  attachment  may  issue 
(Piper  v.  Piper,  W.  N.  1876,  202),  but  on  a  motion  for  an  attach- 
ment an  order  to  commit  cannot  be  obtained  ex  parte  (Buist 
v.  Bridge,  43  L.  T.  432  ;  29  W.  R.  117). 

A  writ  of  attachment  may  be  issued  against  a  party  out  of  the 
jurisdiction,  though  it  can  only  be  enforced  in  the  event  of  his 
coming  within  the  jurisdiction  (Bloomfield  v.  Brooke,  6  Pr.  R.  264). 

No  particular  return  day  is  inserted  in  the  writ  (see  form  No. 
181),  but  after  a  reasonable  interval  a  return  maybe  required  (Owen 
v.  Pritchard,  W.  N.  1876,  147). 

A  further  opportunity  to  comply  with  the  order  may  be  given,  or 
the  order  may  be  stayed,  pending  an  appeal,  in  the  discretion  of 
the  Judge  (tiellor  v.  Thompson,  W.  N.  1883,  128). 

A  person  attached  for  misconduct  will  not  be  detained  for  costs 
(Jackxon  v.  Mawby,  1  Ch.  D.  86  ;  see  also  Earl  of  Lewes  v.  Burnett, 
6  Ch.  I).  252,  and'  Micklethwaite  v.  Fletcher,  27  W.  R.  793).  But, 
in  order  to  punish  anyone  who  has  been  guilty  of  a  contempt,  he 
may  be  imprisoned  for  a  stated  period,  and  allowed  to  be  discharged 
if  he  pays  the  costs  before  the  expiration  of  such  period  (Harris 
v.  Meyers,  1  Chy.  Oh.  229  ;  see  also  Marris  v.  Ingram,  13  Ch.  D. 
338). 

As  to  attachment  in  actions  pending  in  England  at  the  date  of 
the  Act  there,  see  darling  v.  Royds,  1  Ch.  1).  81  ;  Culley  v.  Butti- 
fant,  ibid,  84  ;  Re  a  Solicitor,  ibid,  445  ;  Dallas  v.  Glyn,  3  Ch.  D. 
190  ;  Baigent  v.  Baigent,  1  P.  D.  421). 

Attachment  against  the  President  of  a  Company  is  not  an  avail- 
able proceeding  for  default  in  performing  an  act  which  he  could  not  by 
himself  perform,  but  which  could  only  be  performed  by  a  majority 
of  the  Board  of  Directors  (Demorest  v.  Midland  Ry.  Co.,  19  C.  L. 
J.  394  ;  3  C.  L.  T.  594),  Sequestration  is  not  the  proper  remedy  for 
disobedience  to  a  mandamus  (ib. ). 

As  to  attaching  a  Member  of  Parliament  see  Re  Anglo-French 
Co-operative  Soc.,  14  Ch.  D.  533. 


0  R  L)  E  R    X  L  I . 

ATTACHMENT  OF  DEBTS. 


Application       I.  [(«•)  Where  the  judgment  is  for  the  recovery  by, 

t?on  ofjuSg- or  Payment  to  any  person,  of  money,  the  party  entitled 

ment  debtor  to  enforce  the  judgment],  may  [(&)  without  an  order] 

examine   the   judgment   debtor  upon   oath   before  a 
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Master,  or  Local  Master,  or  an  Examiner,  or  before  Rule  366 
one  of  the  Clerks  or  Deputy  Clerks  of  the  Crown,  or 
before  the  Judge  of  the  County  Court  of  the  County 
within  which  such  debtor  resides,  or  before  any  official 
referee,  [(c)  touching  his  estate  and  effects,  and  as  to 
the  property  and  means  he  had  when  the  debt  or  lia- 
bility which  was  the  subject  of  the  action  in  which 
judgment  has  been  obtained  against  him  was  incurred, 
and  as  to  the  property  and  means  he  still  has  of  dis- 
charging the  said  judgment,  and  as  to  the  disposal  he 
has  made  of  any  property  since  contracting  such  debt 
or  incurring  such  liability,  and  as  to  any  and  what 
debts  are  owing  to  him].  (R.  5.  O.,  c.  50,  s.  304  ;  see 
•<  c.  49,  s.  17  ;  R.  Sup.  C.,  1875,  Order  45,  R.  i). 

This  Rule  varies  from  both  the  Ontario  Statute  and  the   English 
Rule. 

The  words  here  in  brackets  are  taken  from  the  English  Rule, 
and  are  more  extensive  than  the  corresponding  words  in  the  Rev. 
Star. 

(b)  Both  the  Statute  and  the  English  Rule  require  an  order,  which 
the  present  Rule  dispenses  with. 

(c)  The  clause  here  in  brackets  is  taken  from  the  Ontario  Statute. 
The  fees  are  payable  in  stamps  on  an  examination  before  a  County 

Juilu'e  or  Local  Master  under  an  order  made  by  himself  (See  Rule 

By  R.  S.  O.,  c.  67,  ss.  12,  13  (which  are  the  same  as  R.  S.  0.,  c. 
_'0)  it  is  provided  as  follows  (there  are  no  corresponding  pro- 
visions in  England) : 

"  I '2.   Every  decree,  rule  or  order  of  the  Superior  Courts  of  Law,  Rev.  Stat.  c 
and  Equity,  and  of  the  County  Courts,  directing  the  payment  of  67>  s-  I2 
money  or  of  costs,  charges  or  expenses,  shall,  so  far  as  it  relates  to 
such  money,  costs,   charges,  or  expenses,  be  deemed  a   judgment, 
and  the    person   to    receive    payment   a   creditor,    and    the    person 
to  make  payment  a  d<-btor,  within  the  meaning  of  this  Act ;  and  the 
said  person  shall  respectively  have  the  same  remedies,  and  the  Courts 
and  Judges  and  the  officers  of  justice  shall  in  such  cases  have  the 
same  powers  and  duties,  as  in  corresponding  cases  under  this  Act. 

"13.  In  case  a  decree  or  order  in  Chancery  directs  the  payment,  Kev.  Stat  c 
of  money  into    Court,  or  to  the  credit  of  any  cause,  or  otherwise  Gl>  s-  13' 
than  to  any  person,  the  person  having  the  carriage  of  the  decree  or 
order,  so  far  as  it  relates  to  such  payment,  shall  be  deemed  the  person 
to  receive  payment  or  the  plaintiff  (as  the  case  may  be)  within  the 
meaning  of  this  Act. 

The  practice  in  England  with  regard  to  such  eases  is  different  (Re 

/><////•/„„,/,   L.   R.    8,  Q   B.    18;  (.'ranfttl  v.    Crom,  4  Q.  B.  D..'2'J")  ; 

Pembroke,  1.    R.  8,  Q.  B.  363;  Re  Price,  L.  R,  4  C.  P.  155; 

\y  v.  Cox,  L.  R.  4  Chy.  92  ;  see  however  Nott  v.  Sands,  W.  N. 

74)  ;  and  it  is  there  held  that  an  order  dismissing  an  action 

with  costs  is  not  a  judgment  within  the  Huh;  corresponding  to  Rule 

37<>,  and  therefore  not  enforceable  by  attachment  of  debts  (see  notes 

to  Rule  357).   Some  doubt  has  been  expressed  as  to  whether  the  above 
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jfoles  sections  12  and  13  of  Rev.  Stat.  c.  67,  apply  to  extend  the  word 
366,  367.  "judgment"  in  this  Rule  and  Rule  370.  In  McLachlin  v.  Black- 
burn, 1  Pr.  R.  287,  it  was  held  that  the  debtor  was  liable  to  ex- 
amination though  the  judgment  was  only  for  costs  ;  but  in  Meyers 
v.  Kendrick,  9  Pr.  R  363,  that  case  was  disapproved  of,  and  it 
was  held  that  a  defendant  having  a  judgment  for  costs  against  the 
plaintiff,  was  not  entitled  to  examine  the  plaintiff  under  this  Rule 
as  a  judgment  debtor.  Where  therefore  it  is  desired  to  enforce  in 
this  way  a  judgment  or  order  for  costs,  or  for  payment  into  Court,  it 
may  be  necessary  to  proceed  by  an  order  under  Rev.  Stat.  c.  49,  ss. 
17  and  20  (see  McLachlin  v.  Blackburn,  1  Pr.  R.  287),  though 
Meyers  v.  Kendrick,  9  Pr.  R.  at  p.  364,  seems  to  cast  some  doubt 
upon  the  possibility  of  proceeding  now  except  under  the  Judicature 
Act. 

A  judgment  for  the  recovery  of  land  and  awarding  costs  is  within 
this  Rule  and  the  costs  may  be  garnished  under  Rule  370  (Lloyd  v. 
Wallace,  9  Pr  R.  335)  ;  and  probably,  as  formerly,  an  order  for  costs 
of  an  interpleader  issue  (Hartley  v.  Shemwell,  1  15.  &  S.  h. 

A  debtor  under  arrest  on  final  process  maybe  examined  (Brown  v. 
Bemmigc,  2  U.  G.  L.  J.  213).  A  married  woman  may  be  examined 
as  to  her  separate  estate  (Standard  Bank  v.  McGttaiy,  7  Pr.  R.  356). 

Though  an  examination  may  be  had  without  an  order  in  the  lirst 
instance,  yet,  where  a  party  wishes  to  examine  a  judgment  debtor  a 
second  time,  he  must  make  a  substantive  motion  for  that  purpose  on 
notice  to  the  judgment  debtor,  and  shew  grounds  for  the  order 
(London  and  Canadian  Loan,  cOc.  v.  Aferritt,  2  C.  L.  T.  260). 

The  examination  is  intended  to  be  a  cross-examination  of  the 
strictest  character  (Beattie  v.  Barton,  2  C.  L.  T.  104)  ;  and  any 
question  "fairly  pertinent  to  the  subject  matter  of  the  inquiry 
which  means  put  with  a  view  to  ascertain  so  far  as  possible  by  dis- 
covery from  a  reluctant  defendant  what  debts  are  owing  to  him, 
ought  to  be  answered  by  the  defendant."  He  must  also  "  give  all 
necessary  particulars  to  enable  the  plaintiffs  to  recover  under  a 
garnishee  order"  (Republic  of  Costa  Rica  v.  Strousberg,  16  Ch.  D.  8). 

Inquiring  as  to  the  means  of  the  debtor  is  not  restricted  to  the 
period  of  contracting  the  debt,  but  it  may  be  shewn  that  at  some 
anterior  time  the  debtor  had  property  as  to  which  he  may  be  required 
to  give  an  account,  and  it  is  not  a  sufficient  answer  to  say  merely  that 
it  has  all  been  disposed  of  before  the  debt  was  incurred  (Ontario 
Bank  v.  Mitchell,  32  C.  P.  73). 

367  2.   In  case  the  judgment  is  against  a  body  corporate, 

the  person  entitled   to   enforce   the  judgment  may  in 


ce°reof  cor-  ^^e  manner  examine  any  of  the  officers  of  such  body 
porations.  corporate,  upon  oath,  before  the  Judge  of  the  County 
Court,  or  other  officer,  referred  to  in  the  next  preced- 
ing Rule,  touching  the  names  and  residences  of  the 
stockholders  in  said  body  corporate,  the  amount  and 
particulars  of  stock  held  or  owned  by  each  stock- 
holder, and  the  amount  paid  thereon  ;  also  as  to 
any  and  what  debts  are  owing  to  the  said  body  corpo- 
rate, and  as  to  the  estate  and  effects  of  the  body 
corporate  ;  and  as  to  the  disposal  made  by  the  body 
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corporate  of  any  property  since  contracting  the  debt     Rules 
or  liability,  in  respect  of  which  the  said  judgment  was    367-369. 
obtained.     (See  R.  S.  O.  c.  49,  s.  19.) 

>tatute  referred  to  requires  an  order  which  now  under  the 
Rule  is  dispensed  with. 

There  is  no  corresponding  provision  in  England  ;  and  there  was 
no  power  to  order  the  examination  of  an  officer  of  the  corporation 
in  such  east-  (l)irk.<'>ti  v.  Xi-ath,  &c.,  R«iin;tii  Co.,  L.  R.  4  Ex.  87). 
This  rule  removes  the  defect. 

Of3Q 

3.  Any  person  liable  to  be  examined  under  either  Compelhng 
of  the  preceding  two  Rules  may  be  compelled  to  at- attendance- 
tend  testify,  and  to  produce  books  and  documents,  in 

the  same  manner  and  subject  to  the  same  rules  of 
examination,  and  the  same  consequences  of  neglect- 
ing to  attend  or  refusing  to  disclose  the  matters  in 
respect  of  which  he  may  be  examined,  as  in  the  case 
of  a  witness. 

This  is  the  mode  provided  by  Ch.  Order  No.  138,  in  case  of  exami- 
nation of  parties  generally.  In  England  there  is  110  corresponding 
provision  with  reference  to  the  present  subject,  but  there  also  the 
debtor  to  be  examined  is  entitled  to  conduct  money.  An  attach- 
ment was  refused  for  disobedience  to  an  order  to  coine  up  for  exami- 
nation, without  an  affidavit  shewing  tender  of  conduct-money, 
and  reason  for  not  examining  the  debtor  at  his  own  residence  (Pro- 
tector Endowment  Co.  v.  Whitlmn,3b  L.  T.  467). 

4.  Any  person  liable  to  be  examined  under  either  service  of 
of  the  two  preceding  Rules  may  be  served  with  an  ^()!1'10tiut" 
appointment  signed  by  the  Judge  or   officer  ;    such 
service  to  be  made  at  least  forty  eight  hours  before 

the  time  appointed  for  the  examination  ;  and  the 
person  to  be  examined  is  to  be  paid  the  same  fees  as 
a  witness. 

j  In  case  of  such  service,  the  same  shall  have  the 
same  effect  as  the  service  of  a  rule  or  order  under  the 
present  practice,  for  the  purposes  of  the  i8th  and  I9th 
sections  of  the  Administration  of  Justice  Act,  and  the 
3<D5th  section  of  the  Common  Law  Procedure  Act. 

i>p.>iutment  signed  by  the  Judge  or  officer  is  what  is  required 
-.•rved,  not  a  copy,  nor  a  subpoena  or  copy  (Mei/*-r*  \ .  K.an{i'irk; 
It.  :!<>3.) 
Sections  18  and  19  of  the  Administration  of  Justice  Act,  K.  S.  <)., 

ire  as  follows  : 

"  Is.    In  case  such  debtor  does  not  attend  as  required  by  the  said  Kev  gtat> 
rule  or  order,  and  does  not  allege  a  sufficient  excuse  for  not  attend-  c.  49,  s.  18. 

>r  if  attending,  he  refuses  to  disclose  his  property  or  his  trans- 
actions respecting  the  same,  or  does  not  make  satisfactory  answers 
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Eule  369.  respecting  the  same,  or  if  it  appears  from  such  examination  that 
such  debtor  has  concealed  or  made  away  with  his  property  in  order 
to  defeat  or  defraud  his  creditors  or  any  of  them,  such  Court  or 
Judge  may  order  such  debtor  to  be  committed  to  thie  Common  Gaol 
of  the  County  in  which  he  resides  for  any  term  not  exceeding  twelve 
months  ;  or  such  Court  or  Judge  may,  by  rule  or  order,  direct  that 
a  writ  of  capia*  a<l  xatisfaciendum  may  be  issued  against  any  such 
debtor,  and  a  writ  of  capias  ad  aatisfaciendum  may  thereupon  be 
issued  upon  such  judgment,  or  in  case  such  debtor  is  at  large  upon 
bail,  such  Court  or  Judge  may  make  a  rule  or  order  for  such  debtor's 
being  committed  to  close  custody  ;  and  the  Sheriff,  on  due  notice  of 
such  rule  or  order,  shall  forthwith  take  such  debtor  and  commit  him 
to  close  custody  until  he  obtains  a  rule  of  Court  or  a  Judge's  order 
for  again  allowing  him  to  go  oiit  of  close  custody,  on  giving  the 
necessary  bond  in  that  behalf,  or  until  he  is  otherwise  discharged  in 
due  course  of  law. 

Rev.  Star.  "19.  In  case  any  person  has  obtained  a  judgment  in  any  Court 
c.  49.  s.  19.  jn  Ontario  against  a  body  corporate,  or  has  obtained  a  rule  or  order 
for  the  payment  of  money  auninst  a  body  corporate,  such  person 
may  apply  to  the  Court,  or  to  any  Judge  having  authority  in  the 
premises,  for  a  rule  or  order,  that  any  one  or  more  of  the  officers  of 
such  body  corporate  (to  be  named  in  such  rule  or  order),  shall  be 
orally  examined  upon  oath  before  a  .fudge  or  any  other  person  (to 
be  named  in  such  rule  or  order),  touching  the  names  and  residences 
of  the  stockholders  in  said  body  corporate,  the  amount  and  parti- 
culars of  stock  held  or  owned  by  each  stockholder,  and  the  amount 
C'd  thereon  ;  also,  as  to  any  and  what  debts  are  owing  to  the  said 
ly  corporate  ;  and  as  to  the  estate  and  effects  of  the  body  cor- 
porate ;  and  as  to  the  disposal  made  by  the  body  corporate  of  any 
property  since  contracting  the  debt  or  liability  in  respect  of  Avhich 
judgment  or  rule,  or  order  for  the  payment  of  money  was  obtained  ; 
and  the  Court  or  Judge  may  make  such  order  for  the  examination 
of  such  officer  or  officers,  and  for  the  production  by  him.  or  them, 
of  any  books  or  documents  as  may  seem  tit  ;  and  in  case  any  such 
officer  does  not  attend  as  required  by  the  said  rule  or  order,  and 
does  not  shew  a  sufficient  excuse  for  not  attending,  or,  if  attending, 
he  refuses  to  disclose  any  of  the  matters  in  respect  of  which  he 
may  be  examined,  such  Court  or  Judge  may  order  such  officer  to  be 
committed  to  the  Common  Gaol  of  the  County  in  which  he  resides, 
for  any  term  not  exceeding  six  month?." 

The  following  is  the  305th  section  of  the  C.    I,.   P.   Act,  I!,  s.  n. 
C.  50  : 

Rev.  Stat.  "305.  In  case  such  debtor  does  not  attend  as  required  by  the 
c.  50,  s.  305.  said  ruie  or  orcier,  and  does  not  allege  a  sufficient  excuse  for  not 
attending,  or  if  attending  he  refuses  to  disclose  his  property  or  his 
transactions  respecting  the  same,  or  does  not  make  satisfactory 
answers  respecting  the  same,  or  if  it  appears  from  such  examination 
that  such  debtor  has  concealed  or  made  away  with  his  property  in 
order  to  defeat  or  defraud  his  creditors  or  any  of  them,  such  Court 
or  Judge  may  order  such  debtor  to  be  committed  to  the  Common 
Gaol  of  the  ( Vmnty  in  which  he  resides  for  any  term  not  exceeding 
twelve  months,  or  such  Court  or  Judge  may,  by  rule  or  order, 
direct  that  a  writ  of  capias  ad  satisfaciendum  may  be  issued  against 
such  debtor,  and  a  writ  of  capia*  ad  safisfariendum  may  thereupon 
be  issued  upon  such  judgment,  or  in  case  such  debtor  is  at  large 
upon  bail,  such  Court  or  Judge  may  make  a  rule  or  order  for  such 
debtor's  being  committed  to  close  custody  ;  and  in  such  case  the 
sheriff,  on  due  notice  of  such  rule  or  order,  shall  forthwith  take  such 
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debtor  and  commit  him  to  close  custody  until  he  obtains   a  rule  of    ,  B,aies 
Court  or  Judge's  order  for  again  allowing  him  to  go   out  of  close    359  370^ 
custody  on  giving  the  necessary  bond  in  that  behalf,  or  until  he  is 
otherwise  discharged  by  due  course  of  law. " 

Answers  are  not  "  unsatisfactory  "  because  they  do  not  account 
for  the  application  of  the  debtor's  assets  in  a  proper  manner  (Hobbs 
.  23  U.  0.  (J.  l>-  b'19).  The  debtor  must  have  contumaciously 
refused  to  answer,  or  so  equivocated  as  to  render  his  answer  no 
answer  at  all  (Lemon  v.  Lemon,  6  Pr.  R.  184  ;  see  also  Merrill  v. 
McFan-fH,  1  0.  L.  T.  133  ;  Btattie  v.  Barton,  "2  C.  L.  T.  104,  and 
the  authorities  fully  reviewed  in  Schneider  v.  Agnew,  6  Pr.  R,.  338). 

The  application  is  to  a  Judge  in  Chambers  (see  R.  C.  Bank  v. 
I.o<-kiiian,  7  Pr.  R.  102).  It  may  be  made  at  the  time  of  the  exam- 
ination and  without  further  notice,  if  the  officer  before  whom  the 
examination  takes  place  has  jurisdiction  to  entertain  it,  e.  g.  in 
County  Court  cases  where  the  examination  is  before  the  Judge 
(Ponton  v.  B  alien,  2  E.  &  A.  379  ;  Baird  v.  Story,  23  U.  C.  Q.  B. 
024). 

An  order  to  commit  must  be  absolute  not  upon  a  condition,  e.  g. 
unless  the  debtor  forthwith  gives  a  note  (Chichester  v.  Gordon,  25 
U.  C.  Q.  B.  527). 

A  married  woman  is  liable  to  be  committed  (Metropolitan  L.  d-  S. 
Uo.  v.  Mara,  8  Pr.  II.  355  ;  Dillon  v.  Cunningham,  L.  R.  8  Ex.  23). 

5.  The  Court  or  a   Judge  may,  upon  the    ex  purte C() 
application   of  the  judgment   creditor  or  the  person  Judge  may 
entitled  to  enforce  the  judgment,  either  before  or  after  attachment 
the  oral  examination  mentioned  in  the  preceding  twoofdebts- 
Rules,  and  upon  affidavit  by  himself  or  his  solicitor 
[or  some  other  person  or  persons  aware   of  the   facts 
respectively],    stating    that    judgment    has    been    re- 
covered, and  that  it  is  still  unsatisfied,  and   to  what 
amount,  and  that  any  other  person  is  indebted  to  the 
judgment  debtor,  and  is  within  Ontario,  order  that  all 
debts  owing  or  accruing  from  such  third  person  (here- 
inafter called  the  garnishee)  to  the  judgment  debtor, 
shall  be  attached  to  answer  the  judgment  debt ;  and 
by  the  same  or  any  subsequent  order  it  may  be  ordered  ^.f^j^f* 
that  the  garnishee  shall  appear  before  the  Court  or  a  appear. 
Judge  or  an   officer  of  the  Court,  as  such   Court   or 
Judge  shall  appoint,  to  shew  cause  why  he  should  not 
pay  the  judgment  creditor,  or  the  person  entitled  to 
enforce  the  judgment,  the   debt  due  from  such  gar- 
nishee to  the  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  debt.     (R. 
Sup.  C.,    1875,   Order  45,  R.  2  ;  comp.  R.  S.  O.  c.  50, 
ss.  307,  308.) 

The  passage  in  brackets  is  new.  The  Rule  otherwise  corresponds 
with  the  English  Rule,  and  also  with  the  Revised  Statute  referred 
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Eule  370.  *°i  under  which  the  affidavit  must  have  been  by  the  creditor  or  his 
solicitor  (see  Builder  v.  Kerr,  7  Pr.  R.  323  ;  Boyd  v.  Haynes, 
5  Pr.  R.  15.) 

The  affidavit  for  an  attaching  order  need  not  state  the  amount  oi 
the  debts  (Lucy  v.  Wood,  28  Sol.  Jour.  326  ;  W.  N.  1884,  58). 

The  judgment  creditor  here  mentioned  is  apparently  a  judgment 
creditor  who  may  examine  his  debtor  under  Rule  366,  and  therefore 
whether  garnishee  process  can  be  employed  where  the  judgment  oi 
order  of  the  creditor  is  only  for  costs,  has  been  questioned.  (See 
notes  to  Rule  366  ;  Ghent  v.  McColl,  8  Pr.  H.  428  and  Meyer*  v. 
Kendrick,  9  Pr.  R.  368-9. 

A  judgment  for  recovery  of  land  and  awarding  costs  is  within  this 
Rule  (Lloyd  v.  Wallace,  Pr.  R.  335),  and  also  a  rule  giving  costs  oi 
the  day  to  the  defendant  (Elliot  v.  Capell,  9  Pr.  35  ;  see  also  Whit- 
taker  v.  Wldttaker,  7  P.  D.  15). 

Since  the  Judicature  Act  the  power  of  garnishing  debts  is  very 
extensive.  The  word  debt  has  a  more  extended  meaning  than  i1 
had  at  the  time  of  the  passing  of  the  original  garnishee  clauses. 
Since  the  present  re-enactment  of  those  clauses  therefore,  a  creditoi 
may  attach  any  debt  due  by  any  other  person  to  his  judgment 
debtor  making  no  distinction  between  legal  debts  garnishable  undei 
the  C.  L.  P.  Act,  and  equitable  debts  (Learning  v.  Woon,  7  Out.  App. 
42;  Wilson  v.  Dundas,  W.  N.  1875,  232;  Summers  v.  Morphew, 
61  L.  T.  Jour.  140  ;  Re  Cowan's  Extatc,  14  ( 1h.  D.  638  ;  Hamer  v. 
Giles,  11  Ch.  D.  942). 

So  formerly  it  was  held  that  money  in  the  hands  of  a  receive] 
could  not  be  attached  (Russell  v.  East  Anglian  Ry.  Co.,  3  Mac.  &  G, 
104  ;  Ames  v.  Birkenhead  Docks,  20  Beav.  332  ;  Re  Hunter  v.  Green- 
sill,  L.  R.  8  C.  P.  24  ;  Jone*  v.  Brown,  29  L.  T.  79  ;  see  French  v, 
Lewis,  16  U.  C.  Q.  B.  547).  But  in  Re  Cowan's  Estate  (14  Ch.  D.  638), 
it  was  held  by  Hall,  V.  C.,  to  be  otherwise  under  the  Judicature 
Act ;  and  a  receiver  in  an  administration  action,  who  had  beer 
directed  to  pay  money  to  a  legatee  was,  under  this  Order,  directed 
to  pay  the  same  to  judgment  creditors  of  the  legatee.  V.  C.  Hal 
held  that  the  Rules  as  the  attachment  of  debts  "are  applicable  tc 
a  fund  payable  under  an  order  of  the  Court,  but  in  the  hands  of  a 
receiver,  just  as  much  as  if  the  fund  were  not  in  Court,  but  in  the 
hands  of  a  trustee  whose  duty  it  was  to  pay  it  over  to  the  debtor. ' 

Re  Cowan's  Estate  was  approved  and  followed  in  Learning  v  Woon, 
7  Ont.  App.  42,  where  moneys  payable  to  G.  as  rents  of  real  estate 
of  which  a  receiver  had  been  appointed,  were  held  attachable  ir 
the  hands  of  the  receiver  by  execution  creditors  of  G.  In  Lloijd  v, 
Wallace,  9  Pr.  R.  335,  following  some  expressions  of  opinion  in  the 
two  last  cases  (which  do  not  seem  to  have  been  necessary  for  then 
decision),  money  in  the  hands  of  a  trustee,  though  not  yet  due  t( 
the  cestui  que  trust  was  held  garnishable.  In  the  later  case,  how- 
ever, of  Webbv.  Stenton,  11  Q.  B.  D.  518,  the  Court  of  Appeal 
approved  of  Re  Cowan's  Estate,  only  so  far  as  it  decided  that  a  deb 
due,  whether  it  be  legal  or  equitable,  is  attachable.  (See  also  >.»fr<i. 

Before  the  Judicature  Acts,  it  was  held  that  on  a  judgment 
against  a  company,  money  in  the  hands  of  an  official  liquidate*] 
might  be  attached  (Ex  parte  Turner,  2  D.  F.  &  J.,  354)  ;  and  thougl 
this  was  afterwards  questioned  in  Re  Hunter  v.  Gtreensill,  L.  11.  £ 
C.  P.  24,  the  Judicature  Act  will  probably  be  held  to  have  removed 
any  difficulty  in  holding  the  money  attachable. 
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tir   test  as  to  a  debt   being  attachable    has   been  said  to  be    Ru}e  370. 
whether  the  debt  is  the  subject  of  set-off  (  Webster  v.    Webster,   31 
;  Mf-\,l,(<;/,r,,,l  v.    Webster,  i>  U.  C.  L.  J.  17). 

t  the  <  'curt  or  Judge  is  empowered  to  attach  under  this  Rule 

ug  or  aer ruing  to   the   judgment   debtor,  whether  legal 

;•  table,  which  includes  any  money,   or  a  fund  in  which  he  is 

ind  for  which  he  can  sue,  as  well  as  debts  ascertained  to 

•'ebt  must  be  an  absolute  and  perfected  debt,  not  merely  a 
':•. >nul  OIK.  '.  </..  payable  upon  the  execution  of  a  conveyance 

Metropolitan  District  Ji'y  Co.,  19  Ch.  D.  508). 
rule  applies  to  debts  accruing  as  well  as  debts  actually  owing 
"(/•£.<  v.   Yount/c,   8  Ir.  C.  L.   251  ;   Tapp  v.  Jones,    L.  R,.  10, 
,  8  i'h.  I).  327).      Debts  thus  due,   but 

yable  till  a  future  time,  may  be  ordered  to  be  paid  at  such 

future  date  ;  and  it  is  not  necessary  to  wait  and  obtain  a  fresh  order 

•  1 1  of  each  instalment  as  it  becomes  payable  ( Tappv.  Jones, 

10  Q.  B.  591  ;  see  also  Rt   Cowan's  Estate,   and  Learning  v. 

supra  :  B»oth  v.   Tnril,   12  Q.   B.  D.   8)  ;  but  the  garnishes 

•  be  compelled  to  pay  before  credit   given  him  has  expired 
•limj  v.  Ban-aft,  3  U.  C.  L.  J.  31). 

Where  the  trustees  of  an  annuity  payable  to  a  judgment  debtor 
half-yearly  had  advanced  to  him  more  than  was  payable  at  the  end 
of  the  last  half-yearly  period,  it  was  held  that  nothing  was  attach- 
able as  either  owing  or  accruing  (  Webb  v.  Stenton,  11  Q.  B.  D.  518  ; 

•  ••fit  v.   7'rni/,  xiijira}.     So  a  salary  which  is    not  payable  till 
i  is  not  attachable  before  the  date  when  payable  (Hallv.  Prit- 
3  Q.  B.  D.  215  ;  Shanley  v.  Moore,  9  U.  0.  L.  J.  264).    Where 

or  accruing,  however,  a  debtor's  interest  in  a  trust  fund  may 
tched  \Xn*h  v.  Pearse,  47  L.  J.  Q.  B.  766  ;  Lloyd  v.  Wallace, 

The  following  have  also  been  held  to  be  attachable  : —  Attachable 

r  due  by  a  tenant  (Mitchell  v.   Lee,    L.  R.  2  Q.  B.  259)  ;  but  debts, 
nut  rent  not  due   (Commercial  Bank  v.   Jar  vis,    5  U.  C.  L.  J.  66; 
McLaren  v.  Smln-'.rth,  4  U.  C.  L.  J.  233)  ; 

Money  in  the  hands  of  a  Sheriff,  the  proceeds  of  an  execution 

by  him    (M'tirrai/   v.   Simpson,  8   Ir.    C.   L.  App.   xlv.  ;   Re 

v.  Milh-r,  3  Pr.  R.  385),  or  of  a  Division  Court  Clerk  (Bland 

-.  45  IT.  C.  Q.  B.  431),  or  Bailiff  (Lockhart  v.  Gray,  2  C. 

S".  S.  163;  though  the   contrary  has   been  held   in  England 

kin  v.  Lnyton,  4  C.  P.  D.  130)  ; 

Money  in  the  hands  of  a   receiver  (Re  Cowan  Estate,  14  Ch.  D. 
•r  official  liquidator  (ex  parte  Turner,    2  D.  F.  &  J.  354;  see 
;  v.    Wtn-fl,  W.  X.  1884,  16)  ; 

u  due  to  a  mortgagor  before  a  notice  given  by  the  mortgagee  to 
riant  to  pay  subsequent  rents  to  him  (Patterson  v.  O'Reilly,  in 
to  sec.  17,  sub-sec.  5,  of  the  Act). 

>lus  money  in  th.e  hands  of  mortgagees  after  sale  under  a 

in  mortgage  (Nicol  v.    h'vin,  1   Pr.    R.    331  ;  see  McKay  v. 

U,  G  U.  C.  L.  J.  61.   See  also  Chattertonv.  Watwy,  16  Ch.  D. 

1 7  Ch.  D.  259,  where  it  was  held  that  a  judgment  debtor  who 

'btained  a  garnishee  order  against  a  mortgagor  debtor  of  his 

T  was  not  entitled  to  surplus  proceeds  of  a  sale  under  a  prior 

mortgage,  which  took  place  after  his  garnisheo  order,  but  the  holder 

of  a  garnishee  order  against  the  first  mortgagee  after  the  sale  was 

entitled. 
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Rule  370-  Dividends  on  Bank  stocks  (Salamon  v.  Donovan,  10  Lr.  C.  L.  R., 
App.  xiii). 

Money  in  the  hands  of  Bankers  (Re  United.  Enrj.  &  Scot.  Ins.  Co., 
L.  R.  5  Eq.  300  ;  L.  R,  3  Ohy.  787  ;  Miller  v.  ffuddfattone,  22  Ch' 
D.  233). 

Money  payable  under  a  contract  for  work  done  for  a  Municipal 
Corporation  (Alden  v.  Boomer,  2  Pr.  H.  339). 

Money  due  to  a  Railway  Company  for  the  purpose  of  distribution 
among  its  shareholders  under  an  agreement  sanctioned  by  Act  of 
Parliament,  may  be  attached  by  a  creditor  of  the  Company  (Bouch 
v.  The  Seven  Oaks,  &c.,  Railway  Company,  4  Ex.  D.  133). 

Money  in  the  hands  of  an  agent  in  this  Province  may  be  garnished 
where  the  garnishee  resides  out  of  the  jurisdiction  (Brown  v  M wills, 
3  U.  C.  L.  J.  31),  but  not  where  the  garnishee  is  a  foreign  corpora- 
tion (Bank  of  British  North  America  v.  Laughrey,  2  C.  L.  J.,  44  ; 
Lundij  v.  Dickson,  6  U.  C.  L.  J.  92). 

Upon  a  judgment  against  an  executor  as  such,  a  debt  due  to  the 
testator's  estate  may  be  attached  (Burton  v.  Roberts,  6  H.  &  N.  93  ; 
Fowler  v.  Roberts,  2  Giff.  226  ;  Tiffany  v.  B alien,  18  C.  P.  9 1 ).  The 
order  in  such  case  should  show  on  its  face  that  it  is  directed  to  the 
executors  as  such  (Stevens  v.  Phelips,  L.  R.  10  Chy.  417). 

After  the  analogy  of  &ji.  fa.  under  which  the  goods  of  any  one  of 
those  against  whom  it  is  issued  may  be  taken,  a  debt  due  to  one 
of  several  judgment  debtors  may  be  attached  to  satisfy  the  judg- 
ment against  all  (Miller  v.  Mynn,  1  E.  &  K.  1075)  ;  but  a  debt  owing 
to  two  cannot  be  attached  for  the  debt  of  one  (Re  Smart  v.  Miller, 
3  Pr.  R.  385 ;  McCormick  v.  Park,  9  U.  C.  C.  P.  330). 

As  to  pensions  and  superannuation  allowances  (see  limes  v.  East 
India  Co.,  17  C.  B.  351  ;  Dent  v.  Dent,  L.  R  1  P.  &  D.  366  ;  Ex 
parte  Hawker,  L.  R.  7  Chy.  214  ;  Willcock  v.  Terrell,  3  Ex.  D.  323  ; 
Sansom  v.  Sansom,  4  P.  D.  69  ;  Birch  v.  Birch,  8  P.  D.  163  ;  Booth 
v.  Trail,  12  Q.  B.  D.  8). 

A  debt  of  an  unascertained  amount  if  only  it  be  payable  as  soon 
as  ascertained  (Re  Sato  v.  Hubbard,  8  Pr.  R.  445,  where  costs 
remained  to  be  taxed  ;  -Re  Withrow,  Poucher  v.  Donovan,  19  C. 
L.  J.  97,  114,  where  the  amount  to  be  found  due  to  a  plaintiff 
who  had  been  declared  entitled  to  a  mechanics'  lien  was  attached). 

The  following  are  not  attachable  : — 

attachable.  Unliquidated  damages  cannot  be  attached  (Johnson  v.  Diamond, 
1 1  Ex.  73)  ;  though  secured  by  bond  in  a  penal  sum  (ib.  ;  Griawold  v. 
Buffalo,  Brantford  &  Goderich  Ry.  Co.,  2  Pr.  R.  178),  though  the 
amount  has  been  ascertained  by  the  verdict  of  jury  or  award,  but 
no  judgment  yet  had  been  obtained  to  make  the  claim  the  debt 
(Jones  v.  Thompson,  E.  B.  &  E.  63  ;  Dresser  v.  Johns,  28  L.  J.  C.  P. 
281  ;  In  re  Newman,  3  Ch.  D.  494;  Boyd  v.  Hayncs,  5  Pr.  R.  15  ; 
Tate  v.  Corporation  of  Toronto,  3  Pr.  R.  181  ;  Bank  of  Toronto  v. 
Burton,  4  Pr.  R.  56  ;  Gwynne  v.  Rccs,  2  Pr.  R.  282  ;  Roberts  v.  City 
of  Toronto,  16  Gr.  236). 

Where  a  claim  for  work  done  under  a  contract,  and  one  for  un- 
liquidated damages  are  referred,  there  can  be  no  garnishment  of  the 
latter  until  after  award  (  Tate  v.  The  Corporation  of  the  City  of 
Toronto,  10  U.  C.  L.  J.  66  ;  3  Pr.  R.  181). 

So  any  claim  which  may  or  may  not  result  in  a  debt  as  a  notice  to 
treat  under  the  English  Lands  Clauses  Act,  on  which  notice  nothing 
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had  been  done  (/'i'-finn/.-tij':  v.  L'/i/iif,  '2  (\  \\  D.  9)  ;  an  unascertained   Raje  370. 
balance  due  from  one  partner  to  another  (C«  mph,-ll  v.  I\-<l<-)i,  3  U. 
C.  L 

y   not    yet    parable  (#«//  v.   J>,'itrli<>tt  3  (<>.   B.   D.   215;  /?e 
v.  Jfoore,  9  U.  0.  L   J.  -2(54). 

Dutiable  promissory  not  yet  due  (Jackson,  v.  Ca««i</>/,  "2  Out. 
521  ;    /'//"'   v-  Kitinn,   11  Jr.  C.   L.  R,  40). 

A  legacy  in  the  hands  of  an  executor  unless  there  has  been  such 
ount  stated  by  the  executor  as  would  entitle  the  debtor  to  sue 
•-.mill  v.  Hollixter,  25  L.  T.  O.  S.  185). 

Money  sent   by  a  father  to  his  son,  the  debtor,  as  a  gift,  through 

s    was  garnished  before  the  debtor  was  advised  of  the  deposit  ; 

i  rnishable,   as  the  father  had  till  then  power  to  revoke 

v.  Tliarp,  5  Fr.  H.  205). 

A  debt  due  by  the  garnishee  to  the  judgment  debtor  as  executor 
is  not  garnishable  (Macauhy  v.  Rumball,  19  C.  P.  284)  ;  and  a  debt 

•  an  administrator  as  such  cannot  be  attached  to  answer  a 
debt  (Huii-iiKin  v.  Bowman,  1   Chy.  Ch.  172). 

A  debt,  bona  fide  assigned  before  the  judgment  is  not  attachable 

'<  v.  Coatcs,   18  C.  B.  757)  ;  nor  a  debt  so  assigned  before  the 

attaching  order  (  Wife  v.  Birkimhaw,  29  L.  J.  Ex.  240)  even  though 

mishee  had  no  notice  of  the  assignment  (Pickering  v.  Jlfra- 

HnHway  Co.,  L.  R.  3  C.  P.  235;  Robinson  v.  Nettbitt,  L.  R.  3 

•_V>4  ;   Urmcn  v.   McGuJfin,  5  Pr.  R.  231  ;  Grant  v.  Mc.DoneU, 

<  .  o.  B.  412). 

The  income  of  trust  funds  payable  to  a  wife  for  her  separate  use, 

1  1  since  a  judgment  against  her  and  her  husband,  was  held  not 

attachable,  as  otherwise  it  would  be  in  substance  to  enable  her  to 

anticipate  her   income   in  violation    of  a   restraint  on  anticipation 

nan  v.    Itii/t/*,  11  Q.    B.  D.  27  ;  see  also  Stanley  v.  Stanley,  1 

Ch.  1).  589). 

The  allowance  of  a  juror  is  not  attachable  in  the  hands  of  the 
County  Treasurer  (Phillip*  v.  Austin,  o  (.'.  L.  T.  316). 

Wages  or  salary  of  servants  &c.,  to  the  extent  of  $25.  are  not  at- 

•le  un.lv-r  R.   S.  0.   c.  50,  s.  318.     The  salary  of  the  secretary 

'.,  amounting  to  £200  payable  quarterly  was  held  not  within 

the  meaning  of  a  similar  Imperial  protecting  Act  (Gordon  v.  Jetinh/i/x, 

9  Q.  B.  D.  45). 

i>t  which  is  attachable  does  not  cease  to  be  so  because  the 

ha*  brought  an  action  to  recover    it  ;  and   the  giving  of  a 

I'V   the  garuishee  to  the    debtor,    payment    of    which  was 

stopped  on  service  of  the  order  nisi,   was  held  not  to  prevent  the 

debt  from  being  attached  (Cohen  v.  Halt.,  3  Q.  B.  D.  371). 

There  is  no  power  to  order  or  permit  a  suggestion  to  be  entered 

•  leath  of  a  garnishee,  so  as  to  get  execution  against  his  repre- 
ive  (H<    \\'ar<l\.  V«nc<,  3  Pr.   R.  323).    An  executor  or  adinin- 


•  of  u  judgment  creditor  who  has  not  made  himself 

ment  cannot  proceed   under  this    Rule   without   making 
li  a  party  to  the  record  (I>a  ;/nnr/l   v.    Simmon*,    f>  K.  iV   I'..  59). 

•  ditor  must  be  one  who  is  entitled  to  enforce  immediate  pay- 
ment.    Therefore  the  holder  of  a  bond  of  a  corporation  containing  a 

''on  that  all  bondholders  should  be  paid    /xn->  /«>,<>//.  \v;i>   held 
•  he  such  a  creditor,  since  an  attachment  would  have  given  him 
priority  over    other  bondholders    (Kennett  v.    !fW//m/.v/v/-   /,„/,,• 
•  iwioifi-fi,    !  1   Kxch.  349). 
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The  Judge  has  no  power  to  go  into  the  state  of  the  accounts 
between  the  garnishee  and  the  judgment  creditor,  or  to  allow  the 
former  to  deduct  any  amount  due  to  him  from  the  latter,  but  must 
order  execution  to  issue  for  the  whole  amount  due  from  the  judg- 
ment debtor  to  the  judgment  creditor  (Sampson  v.  Seaton  &  Beer 
Railway  Co.,  L.  R.  10  Q.  B.  D.  28).  He  may,  however,  go  into 
the  state  of  accounts  between  the  judgment  debtor  and  the  garnishee, 
and  give  effect  to  any  set-off  or  cross  debt  arising  before  (ib.  •  see 
Nathan  v.  Giles,  5  Taunt  558),  but  not  after  (7 'app  v.  Jones,  L.  R.  10 
Q.  B.  591)  the  date  of  the  order  of  attachment. 

A  garnishee  order  cannot  be  made  attaching  a  debt  due  from  a 
partnership  firm  described  by  its  partnership  name  (  Walker  \.  Rooke, 
6  Q.  B.  D.  631). 

Garnishee  proceedings  will  not  be  set  aside  after  great  delay  (Re, 
Gordon  v.  Bonter,  6  U.  C.  L.  J.  112),  and  should  not  in  any  case  be 
opened  without  previous  notice  to  all  parties  interested  (Bank  of  U. 
C.  v.  Wallace,  2  Pr.  R.  352). 

An  attachment  of  a  judgment  overides  an  attorney's  lien  or  con- 
trol over  it  in  respect  of  general  costs  (Davidson  v.  Douglas,  15  Gr. 
347  ;  Reg.  v.  Benson,  2  Pr.  R.  350  ;  Bank  U.  C.  v.  Wallace,  2  Pr. 
R.  352  ;  Cotton  v.  Vanstittart,  6  Pr.  R,  96  ;  Burchell  v.  Pugin,  32  L. 
T.  495) ;  but  the  special  lien  for  costs  of  the  action  in  which  the  debt 
attached  has  been  recovered  will  be  protected  when  the  garnishee 
has  notice  of  it  (The  Jeff  Davis,  L.  R.  2  A.  &  E.  1  ;  the  Leader,  ib. 
314  ;  Canadian  Bank  of  Commerce  v.  Crouch,  8  Pr.  R.  437  ;  Shippey 
v.  Grey,  W.  N.  1880,  99 ;  28  W.  R.,  877). 

As  to  the  effect  of  an  attachment  upon  an  attorney's  lien  (see 
further  Hough  v.  Edwards,  1  H.  &  N.  171  ;  Eisdell  v.  Coningham, 
28  L.  J.  Ex, '213  ;  Sympson  v.  Prothero,  26  L.  J.  Chy.  671). 

The  garnishee  should  not  pay  over  without  an  order  to  do  so,  or 
he  may  also  have  to  pay  the  judgment  debtor  (Clark  v.  Clark,  8  U. 
C.  L.  J.  107  ;  Turner  v.  Jones,  1  H.  &  N.  878). 

6.  Service  of  an  order  that  debts  due  or  accruing 
to  the  judgment  debtor  shall  be  attached,  or  notice 
thereof  to  the  garnishee  in  such  manner  as  the  Court 
or  Judge  shall  direct,  shall  bind  such  debts  m  his 
hands.  "  (R.  Sup.  C.,  1875,  Order  45,  R.  3  ;  Comp.  R. 
S.  O.  c.  50,  s.  308.) 

This  is  identical  with  the  English  Rule,  and  corresponds  with  part 
of  R.  S.  O.  c.  50,  sec.  308. 

Service  of  an  attaching  order  does  not  create  the  relation  of 
debtor  and  creditor  between  the  garnishee  and  attaching  creditor 
(Wardropev.  Canadian  Pacific  Railway  Co.,  20  C.  L.  J.  133  ;  4 
C.  L.  T.  196). 

Money  paid  into  Court  in  an  administration  suit  by  an  executor 
is  not  money  "  in  the  hands  "  of  the  executor,  and  a  garnishee  order 
nisi  against  the  executor  is  not  a  charge  on  such  money,  although 
paid  in  after  service  of  the  order  (Stevens  v.Phelips,  L.  R.  10  Ch.  417  ; 
Jones  v.  Brown,  29  L.  T.  O.  S.  79). 

An  order  nisi  does  not  create  any  charge  till  after  service  (Hamer 
v.  Giles,  11  Ch.  D.  942;  Re  Stanhope,  ib.,  160  ;  Holmes  v.  Tutton, 
5  E.  &  B.  65). 
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•TS  are  bound  from  the  date  of  the  service  of  the  order  of       Kules 


it.     The  IW.L  ji'l'    prtym.Mit  by  the  garnishee  to  the  judg-    371,  372. 

rvice  will  protect  the  garnishee  (Cooler  v. 

L.  J.  Kx.  441)  ;  31  L.  T.O.  S.  205).  Xo  set-off,  and  nothing 

ng  the  state  of  the  accounts  between  the  garnishee  and  the 

ju  lament  debtor,  arising  after  that  date,  can  be  taken  into  account 

L.  K.  10  Q.  B.    591),   though   a  set-off  existing  at 

ill  avail  (  ^diiijMon  v.  S<'aton  and  Beer  Railway  Company, 

In  Flt-^iutrick  v.  Warring  13  L.  R.  Tr.  2,  two  defendants,  S.  and 

tch  had  an  ord^r  against  the  plaintiff  for  costs.     S.  was  in- 

I  to  the  plaintiff  for  rent.     \V.  's  costs  were  lirst  taxed,  and 

lined  an  order  against  S.,  attaching  the  rent  due  by  S.  to  the 

plaintiff.     When  au  order  to  pay  over  was  applied  for,  S.'s  costs  had 

xed,  but  it  was  held  that  the  rent  could  not  be  set-off  against 

them  as   the  order  nisi  had  attached  it,   and  S.  had  no  claim  until 

his  costs  were  taxed.     But  see  Re  Sato  v.  Habbard,  8  Pr.  R.  445. 

Where  there  are  several  attaching  orders,   the  creditors  rank  in 
the  order  in  which  their  attaching  orders  are  served  (Tatev.  The 
•'ition  of  Toronto,  3  Pr.  R.  181  ;  Swcetnam  v.  Lemon,  13  C.  P. 
f>:u':  see  also  Salaman  v.  Donovan,  10  Ir.  C.  L.  R.  App.  xiii.) 

Personal  service  is   not  indispensable  if  the  service  comes  to  the 
garuishee's  knowledge  (  \Yard  v.    Vance,  9  U.  C.  L.  J.  214,  24i). 

The  effect  of  the  word  "bind"  has  often  undergone  discussion, 

and   umbr   the  earlier  English   Bankruptcy   Act  the  assignee  was 

entitled  and  not  the  attaching  creditor  if   bankruptcy  intervened 

actual  payment  under  an  order  to  pay  over  (Holme*  v.  Tatton, 

5  !•].  &  B.  SO  ;    Turner  v.  Jom-s,  1   H.  &   N.  878  ;   Tilbury  v.  Brown, 

20   L.  J.  Q    B.  46  ;  Rylands  v.  Reunion,  8  L.  R.  Ir.  1),  but  if  the 

garnishee  was  compelled   to   pay  under   threat   of  execution  after 

notice  of  the  bankruptcy,  he  was  discharged  as  against  the  assignee 

v.  Dunn,  L.  LI.  2  Q.  B.  73);     He  was  bound,  however,  to  set 

up  the  bankruptcy  if  he  had  notice  of  it  before  the  order  to  pay 

over  (ih.  ).    The  present  English  law  gives  the  creditor  a  charge  which 

I  against  the  trustee  in  bankruptcy  (Emmanuel  v.  Bridyer,  L. 

R.  9  Q.  B.  286  ;  Ex  p.    Joaelyne,  8  Oh.  D.  327  ;  see  Mayor  of  Lon- 

don v.  Joint  Stock  Bank,  6  App.  Ca.  393). 

service  does  not  effect  a  transfer  of  the  debt  or  securities  for 
it  (Chatterton  v.  Wntiiei/,  16  Oh.  D.  378;  17  Oh.  D.  259;  see  also 
Backhow  v.  Siddlc,  38  L.  T.  487). 

372 

7.   If  the  garnishee  does    not    forthwith    pay  into  Order  far 
Court  the   amount  due  from  him   to  the   judgment  against 
debtor  or  an  amount  equal  to  the  judgment  debt,  and*tfnUha* 
does  not  dispute  the  debt  due  or  claimed  to  be  due 
from  him  to  the  judgment  debtor,  or  if  -he  does  not 
appear  upon  summons,  then   the  Court  or  Judge  may 
order  execution  to  issue,  and  it  may  issue  accordingly 
without   any   previous    writ    or    process,  to  levy  the 
amount  due  from  such  garnishee,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  judgment  debt    (R. 
Sup.  C,  1875,  Order  45,  R.  4  ;  Comp.  R.  S.  O.  c.  50, 
s.  309.) 
31 


482  ONTARIO  JUDICATURE  ACT,  1881. 

Rules  This  is  identical  with  the  English  Rule,  and  is  in  substance  the 

372-874     sarne  as  *ne  provision  of  the  C.  L.  P.  Act,  s.  309. 

Payment  to  the  judgment  debtor  under  stress  of  an  execution  dis- 
charges the  garnishee  from  liability  to  the  judgment  creditor  ( Turn- 
bull  v.  Robertson,  38  L.  T.  389),  but  he  cannot  discharge  himself  by 
a  voluntary  payment  (Mayor  of  London  v.  Joint  Stock  Bank,  6  App 
Ca.  393). 

£73          8.  If  the  garnishee  disputes  his  liability,  the  Court 
garn?siTeeere  or  Judge,  instead  of  making  an  order  that  execution 
liability8      snaU    issue,  may  order    that    any   issue    or    question 
necessary  for    determining   his    liability  be    tried    or 
determined  in  any  manner  in  which  any  issue  or  ques- 
tion in  an  action   may  be   tried   or  determined.     (R. 
Sup.  C.  1875,  Order  45,   R.  5  ;  Comp.   R.  S.  O.  c.  50, 
3.310.) 

This  is  identical  with  the  English  Rule,  and  gives  a  simph-r 
machinery  than  R.  S.  0.  c.  50,  s.  310. 

This  section  docs  not  render  it  obligatory  on  the  Court  or  Judge 
to  direct  an  issue.  If  the  matter  is  clear  upon  the  affidavits,  the 
Court  may  refuse  an  issue  (Wise  v.  Birkenshaw,  29  L.  J.  Ex.  240). 
On  the  other  hand,  execution  may  be  ordered  if  the  garnishee  does 
not  satisfy  the  Judge  that  he  has  real  ground  for  disputing  his 
liability  for  the  debt  (Re  Sato  v.  Hubbard,  8  Pr.  R.  445  ;  Newman 
v.  Rook,  4  C.  B.  N.  S.  434  ;  and  is  acting  bona  fide  in  making  the 
dispute  ( Wise  v.  Birkenshaw,  29  L.  J.  Ex.  240). 

Where  an  action  is  pending  against  the  garnishee  at  the  suit  of 
the  judgment  debtor,  and  there  is  no  collusion  between  them,  the  Court 
will  not  grant  an  issue  (Richardson  v.  Greaves,  10  W.  R.  45). 
The  Court  will,  unless  quite  satisfied  that  the  debt  is  not  liable 
to  attachment,  allow  the  judgment  creditor  to  have  an  issue 
with  the  garnishee  (Seymour  v.  The  Corporation  of  Brecon,  29  L. 
J.  Ex.  243).  If  the  garnishee  disputes  his  liability,  and  the  judg- 
ment creditor  declines  to  proceed  to  try  the  quest '.on,  the  garnishee 
is  entitled  to  have  the  attaching  order  discharged  with  costs  (  Wintle 
v.  Williams,  3  H.  &  N.  288). 

In  Wilson  v.  Dundas,  W.  N.  1875,  232,  Quain,  J.,  ordered  the 
liability  to  be  tried  by  means  of  a  special  case ;  and  where  the  ques- 
tion is  one  of  law,  this  seems  the  most  convenient  course. 

An  order  for  cross-examination  of  the  garnishee  was  refused  in 
Storer  v.  Simmons,  W.  N.  1876,  40,  on  the  ground  that  the 
English  Rule  corresponding  with  Rule  285,  supra,  was  not  intended 
to  apply  to  such  a  case ;  but  qucere,  in  the  ( hitario  Courts. 

374          9.  Where  in  proceeding  to  obtain  an  attachment  of 

thirdYerson  debts  it  is  suggested  by  the  garnishee  that  the  debt 

t..  appear.    sought  to  be  attached  belongs  to  some  third  person, 

or  that  any  third  person  has  a  lien  or  charge  upon  it, 

the  Court  or  Judge  may  order  such  thirl  person  to 

appear  and   state  the  nature  and   partkrulars  of  his 

claim  upon  such  debt.     (R.  Sup.  C.,    1875,  Order  45, 

R.6;  Comp.  R.  S.  O.,  c.  50,  s.  313.) 
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This  Rule  is  the  same  as  the-  English  Rule  referred  to,  and   cor-        Rules 
•  ads  in  substance  with  sec.  313  of  R.  8.  <>.,  c.  50.  374-376 

•  ion  that  the  money  attached  is  trust  money  and  not  be- 

_•  to  the  judgment  debtor,   should  be  listened  to,   and   upon 

suspicion    of  such    a  fact,   the  Judge  has  power  (even 

h  no  suggestion  is  made  that  the  money  belongs  to  some  third 

i)  to  direct  an  issue  to  determine   whether  or  not  the  money 

-  money  ;  and  any  person  who  has  a  claim  to  the  money  has 

••'iiidl  to  point  out  the  facts  to  the  Judge  (Roberts  v.  Death,  8 

g.  II.  I).  31!)  ;  30  \V.  R.  76).     The  judgment  debtor  may  appear  to 

i  the  Court  of  any  such  material  fact  (Lovely  v.   White,  12  L. 

R.  Ir.  381). 

10.  After  hearing  the  allegations  of  such  third  per-  proceedings 
son  under  such  order,  and  of  any  other  person  whom  JJJ  third*'"18 
by  the  same  or  any  subsequent  order  the  Court  or  a  persons. 
Judge  may  order  to  appear,  or  in  case  of  such  third 
person  not  appearing  when  ordered,  the  Court  or  Judge 

may  order  execution  to  issue  to  levy  the  amount  due 
from  such  garnishee,  or  may  order  any  issue  or  ques- 
tion to  be  tried  or  determined  according  to  the  pre- 
ceding Rules  of  this  Order,  and  may  bar  the  claim  of 
such  third  person,  or  may  make  such  other  order  as 
such  Court  or  Judge  shall  think  fit,  upon  such  terms,  in 
all  cases,  with  respect  to  the  lien  or  charge  (if  any)  of 
such  third  person,  and  to  costs,  as  the  Court  or  Judge 
shall  think  just  and  reasonable.  (R.  Sup.  C.,  1875, 
Order  45,  R.  7  ;  Comp.  R.  S.  O.,  c.  50,5.  313,  sub-s.  2). 

:  •  as  the  English  Rule,  and  corresponds  in  substance  with  sec. 
313.  Bub-s.  2  of  R.  S.  <).,  c.  50.       See  Mitchell  v.  Lee,  L.    R.   2  Q. 

The  judgment  of  the  Judge  summarily  is  final,  if  the  parties  have 
!  to  his  deciding  the  question  of  summarily  (Eade  v.   Winser, 
i,"  L.  J.  <L>.  B.  584). 

11.  Payment  made  by  or  execution  levied  upon  the (-arnishee 
garnishee    under    any    such    proceeding   as  aforesaid  '^barged 

i      it   i  i-  i     i-       i  i  •  •  1  i        by  payment. 

shall  be  a  valid  discharge  to  him  as  against  the  judg- 
ment debtor,  to  the  amount  paid  or  levied,  although 
such  pr<n;T<inKi  may  be  set  aside  or  the  judgment  re- 
el    (R.  Sup.  C.  1875,  Order  45,  R.  8  ;  Comp.  R. 

S.  O,  c.  50,  s.  317.) 

Rule  51);)  substituted'"  proceeding  "  for  "proceedings"  the  word 
by  a  clerical  error  in  this  Rule  as  originally  enacted. 

The  Rule  thus  amended  is  identical  with  the  English  Rule  re- 
to,  and  corresponds  in  substance  with  R.  S.  O.,  c.  50,  s.  317. 

The  mere  issue  of  an  attaching  order  or  order  to  pay  over  is  no 
defence  to  an  action  by  the  judgment  debtor  (Lockwood  v.  Xaah,  18 
C.  K.  536  ;  Sykes  v.  BrocknUe  and  Ottawa  Ry.  Co.,  22  Q.  B.  459; 
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Blevins  v.  Madden,  11  C.  P.  195).'  Payment  to  the  judgment 
creditor  after  an  attaching  order  served,  but  before  an  order  to  pay 
over,  is  not  a  discharge,  and  the  garnishee  is  liable  to  pay  again  to 
the  judgment  debtor  (Turner  v.  Jones,  1  H.  &  \T.  878;  Clark  v. 
Clark,  8  U.  C.  L.  J.  107  ;  McGinnis  v.  Yorkmlle,  21  Q.  B.  163,  171). 
Payment  into  Court  discharges  the  garnishee  (('lark  v.  Clark  and 
Rale  372)  and  the  judgment  creditor  will  be  entitled  to  the  fund 
notwithstanding  the  subsequent  execution  of  a  composition  deed 
(Culverhouse  v.  Wickem,  L.  It.  3  O.  P.  295). 

As  to  the  practice  where  orders  are  made  in  respect  of  the  fame 
debt  in  different  Counties,  see  Victoria  Mutual  Ins.  Co.  \.  Bttliune> 
1  Ont.  App.  398. 

12.  There  shall  be  kept  by  the  proper  officer  a  debt 
attachment  book,  and  in  such  book   entries  shall   be 
made   of  tjie   attachment   and    proceedings    thereon, 
\vith  names,  dates,  and  statements  of  the  amount   re- 
covered, and  otherwise  ;    and  copies  of  any  entries 
made  therein  may   be  taken  by  any  person  upon  ap- 
plication  to  the   proper   officer.      (R.   Sup.   C.,    1875, 
Order  45,  R.  9  ;  Comp.  R.  3.  O.,  c.  50,  s.   320.) 

This  is  identical  with  the  English  Rule. 

The  book  provided  by  R.  S.  O.,  c.  50,  s.  320,  and  the  present 
Rule  has  been  duly  kept  in  the  Q.  B.  office  ;  but  since  1866  only  on 
two  occasions  have  persons  required  any  entries  to  be  made  in  it. 

13.  The  costs  of  any  application  for  an  attachment 
of  debts,  and  of  any  proceedings  arising  from  or  inci- 
dental to  such  application  [including  the  examination 
of  the  debtor]  shall  be  in  the  discretion  of  the  Court 
or   a  Judge.     (R.   Sup.   C.,    1875,   Order  45,   R.    10; 
Comp.  R.  S.  O.,  c.  50,  s.  321.) 

This  is  identical  with  the  English  Rule,  and  is  the  same  in  sub- 
stance as  R.  S.  0.,  c.  50,  s.  321,  except  the  words  in  brackets  which 
are  not  in  the  English  Rule  or  the  Statute.  Without  them  it  was 
held  in  Ginty  v.  Rich,  7  Pr.  R.  319.  that  an  order  for  the  payment 
of  the  costs  of  the  debtor's  examination  could  not  be  made  on  an 
application  for  that  purpose,  though  it  might  perhaps  be  made  by 
way  of  punishment,  on  an  application  to  commit. 
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WRIT  OF  POSSESSION  (LANDS). 

I.  A  judgment  that  a  party  do  recover  possession 
°f  anv  ^nd  m^y  ^e  enforced  by  writ  of  possession  in 
manner  heretofore  used  in  actions  of  ejectment  in  the 
Superior  Courts  of  Common  Law.  (R.  Sup.  C.,  1875, 
Order  48,  R.  I  ;  see  G.  O.  Chy.,  No.  294.) 

Identical  with  the  English  Rule. 
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It  is  held  in  Ireland,  under  sec.  209  of  the  C.  L.  P.  Act  (16  &  17       folot 
V.  c.  1 13)  repeated  in  the  Rules  under  the  Ir.  Jud.  Act,  that  where     379.381. 
a  plaintiff  has  obtained  a  verdict  for  possession,  mesne  profits  and 
execution  for  possession  cannot  issue  till  the  costs  are  taxed, 
unless  he  has  waived  them  (Beasle.y  v.  Chapman,  6  L.  R.  Ir.  393. 
That  section  is  as  follows  : 

"  209.    l:pon  any  judgment  in   Ejectment  there  may  be  either  one 
ral  writs  of  execution  for  the  recovery  of  possession  and  for 
the  damages,  the  rents  ascertained  to  be  due  and  costs,  at  the  elec- 
tion of  the  plaintiff." 

Section  36  of  R.  S.  O.  c.  51  is  as  follows  : 

"36.    Upon  judgment  for  recovery  of  possession   and  costs  there 

may  l>e  either  one  writ  or  separate  writs  of  execution  for  the  reco- 

>u  and  for  the  costs  at  the  election  of  the  plaintiff." 

38O 

2.  Where    by    any   judgment    any    person   therein  Writ  may 
named  is  directed    to   deliver  up    possession  of  any 
lands  to  some  other  person    [on,   or  at  any  specified 

time  after  being  served  with  the  judgment]  the  per- 
son prosecuting  such  judgment  shall,  without  any 
order  for  that  purpose,  be  entitled  to  sue  out  a  writ 
of  possession  on  filing  an  affidavit  shewing  due  service 
of  such  judgment  and  that  the  same  has  not  been 
obeyed.  (R.  Sup.  C.,  1875,  Order  48,  R.  2.) 

Identical  with  the  English  Hule,  except  the  words  in  brackets 
which  are  not  in  the  English  Rule,  but  seem  implied  therein. 

In  Chitty's  Forms  (12th  ed)  p.  596  note,  it  is  said  that  the  affi- 
davit is  only  necessary  in  cases  within  the  words  of  the  Rule,  viz., 
where  the  judgment  directs  the  defendant  "to  deliver  up  possession." 

The  judgment  on  an  award  is  in  this  form  and  judgments  in  the 
Chancery  Division  are  generally  so  drawn.  In  the  other  Divisions  the 
form  is  that  the  plaintiff  do  recover,  £c.  (See  Forms  149,  151  in 
App.  I). 

The  affidavit  in  support  of  a  writ  of  assistance  needed  only  show 
that  the  order  was  not  complied  with  within  the  time  limited,  and 
not  an  existing  non  compliance  (  Webster  v.  Taylor,  18  Jur.  869). 

QQ1 

3.  A  writ  of  possession  shall   have  the   effect  of  a 
writ  of  assistance  as  well  as  of  a  writ  of  knbere  facias  wril 
possessi  one  in. 

Not  in  the  English  Pailes,  and  makes  clear  what  is  also  clear  by 
decision  in  England,  that  this  writ  supersedes  the  old  Chancery  writ 
of  assistance  (flail  v.  Hall,  47  L.  J.  Chy.  680).  Chy.  Gen.  Order 
294,  is  therefore  obsolete. 

Where  a  plaintiff  has  been  put  in  possession  under  a  writ  bf  pos- 
session and  a  defendant  soon  after  regains  possession  after  the  return 
of  the  writ  executed,  the  plaintiff,  on  nfotion,  is  entitled  to  an  order 
for  a  new  writ  of  pos-.-ssion  (Proctor  v.  Welter,  3  C.  L.  T.  551)  ;  see 
•'»/'•  v.  Walsh,  6  L.  R.  Ir.  444. 

For  form  of  writ  of  possession,  see  Form  178  in  Appendix  (J). 
The  chief  difference  between  a  writ  of  assistance  and  a  writ  of 
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Rules  habere  facias  possessionem  is,  that  the  former  instructs  the  sheriff  to 
381,  382.  "defend  and  keep"  the  plaintiff  "  and  his  assigns  in  peaceable  and 
quiet  possession  when  and  as  often  as  any  interruption  may  or  shall 
be  given  or  offered  to  them  or  any  of  them"  (see  Daniell's  Forms 
982)  ;  thus  it  is  presumed,  rendering  unnecessary  applications  for 
a  new  writ  where  a  defendant  wrongfully  resumes  possession  after 
being  ejected  by  the  sheriff  (see  Dot  d.  Peck  v.  Rue,  2  U.  C.  Q.  B. 
27  ;  Edwards  v.  Bennett,  5  Pr.  R.  161  ;  McDermott  v.  AfcDermott,  4 
Pr.  R.  252). 


OR  DER    XLIII. 

WillT  OF   DELIVERY  (CHATTELS). 
382 

HOW  issued       A  writ  for  delivery  of  any  property  other  than  land 

ed  or  money  may  be  issued  and  enforced  in  the  manner 

heretofore  in  use  in  actions  of  detinue,  in  the  Superior 

Courts  of  Common  Law.    (R  Sup.  C.  1875,  Order  49.) 

Indentical  with  the  English  Rule. 

The  writs  of  execution  at  Common  Law  in  actions  of  de.tinw  were 
the  writ  of  distrinyas  to  compel  the  delivery  of  the  goods  from  the 
party,  and  writ  of  sc.i.  fa.  to  compel  delivery  from  any  third  person 
in  whose  hands  the  goods  might  happen  to  be. 

The  manner  of  issuing  aud  enforcing  the  writs  referred  to  in  this 
Rule  in  the  Q.  B.  and  C.  P.  appears  from  Li.  8.  O.  c.  66,  s.  56,  which 
is  as  follows  : 

R  S  O.  c  "  56.  In  all  cases  where  specific  goods,  chattels,  deeds,  securities, 
66,  a.  56  or  valuable  papers,  or  other  articles  of  the  like  kind,  are  demanded 
in  detinue,  and  the  plaintiff  has  judgment  to  recover  the  same  or 
their  value,  the  Court  or  any  Judge  thereof  shall,  at  the  request  of 
the  plaintiff,  where  a  recovery  or  delivery  of  the  property  in  specie 
is  desired,  direct  a  writ  of  execution  to  issue  on  the  judgment,  com- 
manding the  defendant  specifically  to  deliver  up  forthwith  the  pro- 
perty demanded,  and,  in  case  of  refusal,  that  the  defendant  be 
arrested  and  detained  in  prison  until  he  complies  with  the  terms  of 
the  writ,  and  also  that  the  goods  and  chattels  of  the  defendant  to 
double  the  value  of  the  property  in  question  be  taken  and  kept  until 
the  further  order  of  the  Court  to  ensure  or  enforce  obedience  to  the 
writ  ;  or,  at  the  option  of  the  plaintiff,  the  Court  or  Judge  may 
order  the  Sheriff  to  make  of  the  defendant's  goods  the  value  of  such 
chattel ;  but  the  plaintiff  shall  either  by  the  same  or  by  a  separate 
writ  or  writs  of  execution  (to  be  issued  in  the  ordinary  manner)  be 
entitled  to  have  made  of  the  defendant's  goods  or  lands,  the  damages, 
costs  and  interest  in  such  action." 

The  judgment  for  delivery  does  not  change  the  property  in  the 
chattel  until  the  satisfaction  of  the  value  found  by  the  judgment 
(Ex.  p.  Drake,  5  Ch.  D.  866). 

It  is  doubtful  whether  an  order  for  the  writ  is  necessary  (Ivory  v. 
Cruickshank,  W.  JS.  1875,  249). 
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ORDER     X  L  I  V  .  Eule  m 

CHANGE  OF  PARTIES  BY  DEATH,  &c. 

(Comp.  R.  S.  O.  c.  50,  ss.  228-242  ;  G.  O.  Chy.,  Nos.  337-341.) 
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I     An  action  shall  not  become  abated  by  reason  of  Action  not 
the    marriage,    death  or  bankruptcy   of   any    of   the  J 
parties,  if   the    cause  of  action   survive  or  continue, 
and  shall    not   become  defective  by  the  assignment,  e< 
creation  or  devolution  of  any  estate  or  title  pcndente 
(R.  Sup.  C,  1875,  Order  50,  R.  I  ;  see  R.  S.  O. 

C.  50,  S.228.) 

Both  in  the  Common  Law  Courts  and  in  the  Court  of  Chancery  Abatement 
the  old  and  inconvenient  methods  of  making  good  a  suit  which  has  u"^e^ef0'vo 
become  defective  by  reason  of  death  or  otherwise  were  long  since  nier  pra(,." 
superseded  by  simple,  inexpensive  methods  of  procedure.      But  the  tiee. 
procedure  was  different  in  the  several  Courts. 

Tn  the  Common  Law  Courts  of  this  Province  the  practice  was 
governed  by  R.  S.  O.  c.  50,  s.  228,  et  seq.  Under  these  enact- 
ments the  procedure  varied  a  little  according  to  the  nature  of  the 
defect  which  had  occurred  and  the  stage  at  which  it  occurred.  In 
the  case  of  death,  the  plaintiff  was  empowered  to  enter  a  suggestion 
of  the  death,  and  proceed  with  the  action  in  the  name  of  or  against 
the  proper  parties  ;  and  the  truth  of  that  suggestion  might  have  been 
tra-.-.-rsed  and  tried.  If  the  plaintiff  omitted  to  enter  the  necessary 
~:ion,  the  defendant  might  by  summons  require  him  to  do  so, 
and  in  default  might  do  so  himself. 

In  Chancery  the  matter  was  governed  in  this  Province  by  the 
Chy  Orders  numbered  from  337  to  351. 

The  present  Order  adopts  in  substance  the  Chancery  procedure. 

There  is  nothing  in  the  above  Ri;le  to  alter  the  existing  law  as  to  Under  pre- 
what  causes  of  action  do  and  what  do  not  survive  ;  thus  where  the  seut  Rules- 
cause  of  action  or  the  interest  of  the  party  is  terminated  by  death, 
etc.,  the  action  is  at  an  end  (Twijcross  v.  Grant,  4  C.  P.  D.  40  ;  Kirk 
i,  '-'I  <'h.  1>.  484;  Axhley  v.  lay  lor,  10  Ch.  D.  768;  27  W. 
U..  L'l'S).  Nor  is  there  anything  to  preserve  to  auv  person  a  right  of 
action  which  by  the  ordinary  rules  of  law  has  passed  from  him. 
Thus,  on  the  bankruptcy  of  a  plaintiff,  where  the  right  of  action  is 
one  which  passes  to  the  trustee,  the  action  cannot  be  carried  on  by 
the  bankrupt,  but  only  by  the  trustee  (Jackson  v.  North-Eastern  Ry. 
-  Ch.  D.  844;  'Warder  v.  Saunder*,  10  Q.  B.  D.  114;  see 
al.v>  Emden  v.  Carte,  17  Ch.  D.  169)  If,  in  such  a  case,  there  are 
two  trustees,  and  one  refuses  to  go  on,  the  other  may  do  so,  and 
make  his  co-trustee  a  defendant  (Jackson  v.  North  Eastern  Ry.,  sup.) 

If  the  trustee  elects  not  to  proceed,  it  is  not  open  to  the  plaintiff 
to  do  so,  and  if  he  does  the  action  may  be  stayed  on  motion  or  dis- 
i  (  W«r<l<  r  v.  Saunrlers,  10  Q.  B.  D.  114). 

If  the  death  or  change  of  interest  takes  place  before  the  writ  is 
served  the  action  cannot  be  revived  or  continued  (  Watson  v.  Ham, 


Hiy.  (Jh. 

The  present   Rule  applies  to  enable  the  action  to  be  proceeded 
with,  without  further  order  or  notice,  only  where  the  cause  of  action 
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Eules  survives  or  continues  in  some  person  who  is  before  the  Court 
383,  384.  (Eldridfje  v.  Bury™*,  1  Ch.  D.  411  ;  see  Allchln  v.  Buffalo,  etc.,  2 
Chy.  Ch.  45).  Thus  where  five  defendants  were  jointly  and 
severally  liable,  two  of  whom  became  bankrupt,  Fry,  J.,  offered  to 
allow  the  trial  to  stand,  that  the  other  three  might  serve  notice  on 
the  trustees  of  the  bankrupts  if  they  wished  to  do  so  ;  as  they  de- 
clined, the  suit  was  held  not  to  be  defective  and  the  trial  was  ordered 
to  proceed  (Lloyd  v.  Dimmack,  7('h.  L>.  398;  see  also  Walker  v. 
Blackmore,  W.  N.  1876,  112). 

Where,  however,  a  sola  plaintiff'  or  defendant  dies  or  becomes 
bankrupt  the  action  abates  or  becomes  defective  (El<lridye  v.  Bur- 
gesfi,  7  Ch.  D.  411  ;  Jackson  v.  .V.  E.  %.  Co.,  5  Ch.  I.).  844  ;  Barter 
v.  Debeux,  7  Q.  B.  D.  413  ;  Emden  v.  Carte,  17  Ch.  D.  169  ;  Chorl- 
ton  v.  Dickie,  13  Ch.  D.  160),  and  requires  to  be  continued  under 
the  subsequent  Rules  by  the  proper  parties  (  Walker  v.  Blackmore,  sup. ) 

On  the  bankruptcy  of  plaintiff,  the  defendant,  wishing  to  have 
the  action  dismissed  for  want  of  prosecution,  was  required  to  give 
notice  to  the  trustee  (  Wriaht.  v.  Swlndon  Ry.  <*o.,  4  Ch  D.  164  ;  see 
also  Re  Atkins,  1  Ch.  D.  82  ;  Cam.i-.ron  v.  Eager,  6  Pr.  R.  117). 

In  an  action  by  the  indorser  of  a  bill  of  exchange  against  the 
drawer  who  had  become  bankrupt,  and  suffered  judgment  by  de- 
fault, the  trustee  applied  for  leave  to  defend,  complaining  that 
judgment  had  been  snapped.  Quain,  J. ,  said,  "  It  is  only  a  question 
of  terms.  I  will  order  the  judgment  to  be  set  aside  on  payment  of 
costs,  and  that  the  trustee  be  at  liberty  to  defend  in  the  name  of 
the  debtor"  (Godddrd  v.  Pooh,  W.  N.  1875,  230;  1  Charl.  Ch. 
Ca.  126). 

384 

Assignment  2-  ^n  case  °f  an  assignment,  creation,  or  devolution 
of  any  estate  or  title  pcndente  We,  the  action  may  be 
continued  by  or  against  the  person  to  or  upon  whom 
such  estate  or  title  has  come  or  devolved.  (K.  Sup. 

C,  1875,  Order  50,  R.  3  ;  see  G.  O.  Chy.  No.  337  ;   R. 
S.  O.  c.  50,  s.  229.) 

Identical  with  the  English  Rule. 

Incumbrancers  or  purchasers  becoming  such  after  writ  issued  out, 
and  a  Us  pendena  registered,  will  be  bound  by  the  judgment  and  need 
not  be  made  parties  whether  the  plaintiff  have  notice  of  them  or 
not  (Dan.  Pr.  5th  ed.,  242  ;  Robson  v.  Argue,  25  (Jr.  407  ;  see  Wall- 
bridfje  v.  Martin,  2  Chy.  Ch.  275).  But  in  cases  where  there  has 
been  a  change  in  ownership  of  the  legal  estate  and  a  conveyance  is 
required,  it  may  be  necessary  to  add  parties  (Dan.  Pr.  243)  ;  addi- 
tional parties  may  be  in  such  cases  added  by  the  plaintiff  by  the 
common  prcecipe  order  (Matthew*  v.  Mearx,  21  Gr.  09),  but  not 
parties  who  acquired  their  interest  before  action  (McKenzie  v. 
McDonnell,  15  Gr.  442). 

Rule  103  has  been  also  applied  to  add  parties  for  example, 
in  Kino  v.  Rudkin,  6  Ch.  D.  160,  to  add  a  person  at  his  own 
request  to  whom  an  assignment  peridente  lite  had  been  made  by 
defendant;  and  in  Searav.  Lawson,  10  Ch.  D.  121,  on  defendant's 
motion  to  add  a  person  to  whom  the  plaintiff  had  assigned  his  in- 
terest. In  such  a  case  as  the  last,  the  action  may  be  stayed  till 
security  is  given  or  the  suit  continued  in  the  name  of  the  assignee 
(Stoiw  v.  Adams,  7  Pr.  R.  147  ;  see  also  AxMey  v.  Taylor,  10  Ch. 

D.  768). 
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Where  a  party  to  a  foreclosure  action  had  assigned  hi?  interest  , 
after  decree,  the  assignee  was  made  a  party  after  order  for  1'ore-  3^4 
closure  absolute  (Cmnphrllv.  Hobjland,  1  Oh.  !  >.  KHJ)  :  but  in  A 

r,  !'  Pr.  H.  f>l>4,  it  was  held  that  persons  to  whom  defendants 
had  assigned  pendt.nt*  lite,  could  not  be  added  after  judgment  and 
md   by  it,  where  they  claimed  to  be  entitled  independ- 
•  _rmnent. 

QQR 

;  Where  by  reason  of  marriage,  death,  or  bank- order  to  add 
ruptcy,  or  any  other  event  occurring  after  the 
mencement  of  an  action  and  causing  a  change 
transmission  of  interest  or  liability,  or  by  reason  of 
any  person  interested  coming  into  existence  after  the 
commencement  of  the  action,  it  becomes  necessary  or 
desirable  that  any  person  not  already  a  party  to  the 
action  shoul.!  be  made  a  party  thereto,  or  that  any 
person  already  a  party  thereto  should  be  made  a  party 
thereto  in  another  capacity,  an  order  that  the  proceed- 
in  the  action  shall  be  carried  on  between  the  con- 
tinuing parties  to  the  action  and  such  new  party,  may 
be  obtained  on  j>rceripe,  (a)  upon  an  allegation  of  such 
change,  or  transmission  of  interest  or  liability,  or  of 
such  person  interested  having  come  into  existence. 
(Comp.  R.  Sup.  C,  1875,  Order  50,  R.  4 ;  R.  S.  O.  c. 
38,  s.  40;  Imp.  Act  15  and  16  Viet.,  c.  86,  s.  52  ;  G. 
O.  Chy.,  No.  337). 

(a)  The  English  Kule  has  the  words  "  ex  pcrte,"  instead  of  the 
words  "  on  pracipe  ;  "  it  is  otherwise  the  same. 

This  Puile  applies  where  the  cause  of  action  survives  or  continues 
to  some  person  not  already  a  party.  Where  the  cause  <>f  action  does 
not  survive,  the  action  cannot  be  continued  under  this  Rule. 

All  actions  survive  which  do  not   fall  within  the   maxim  "  actio 
person/' /i.<  mor'iLur  cam  persona,''  as   modified  by  Statute  (See  Twy- 
. .  Grant,  4  C.  P.  D.  40). 

Thus  where  an  injury  has  been  to  the  estate  of  the  deceased,  the 
action  survives  to  his  personal  representative  (Twycrosff  v.  Grant,  4 
'  .  1".  D.  40),  and  where  a  defendant  in  an  action  of  tort  dies  and  his 
has  benerited  by  th<-  tort,  the  action  survives  against  his  per- 
sonal representatives  (A*hl<-n\.   Taylor,  10  Ch.  l>.  768;  Pliillit>s  v. 
ay,    '24  Ch.    I).   439  ;    //ami/ton   Provident  v    Cornell,  4  Unt. 
623).      Hut  where  the  defendant  in  an  action  of  tort  died  before  trial 
and  at  a  date  later  than  six  months  after  the  commencement  of  the 
action,  and  had  not  got  any  benefit  by  the  act  complained  of,  but  had 
only  injured  the  plaintiff,  it  was  held  that  the  action  did  not  survive, 
and   could   not   be   continued   against  his    personal   representatives 
(Kirk  v.    •/'„,/,/,  21  Ch.  D.  484:  ;  see  also  Phillip  v.  Hom/nii/,  '24  Ch. 
9  :  ('Impmnn  v.  JM>/,  31    VV.  R.   767  ;  48   I,.   T.  907  ;  49  L.  T. 
436). 

In  an  action  on  a  promissory  note,,  where  the  defendant  became 
bankrupt  it  was  held  that  the  trustee  should  not  be  added,  as  the 
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Exile  385-  judgment  would  not  be  for  recovery  but  would  only  amount  to  a 
declaration  of  a  right  to  prove  which  ought  to  be  made  in  the  bank- 
ruptcy proceedings  (Barter  v.  Debeux,  1  Q.  B.  D.  413). 

Where  a  petitioner  had  died  after  an  order  directing  inquiries,  it 
was  ordered  that  the  petition  be  carried  on  by  the  executors  (Re 
Atkin's  Estate,  1  Oh.  D.  82).  See  note  to  s  90,  of  the  Act. 

If  an  action  becomes  defective  by  the  birth,  since  its  commence- 
ment, of  an  infant  who  is  a  necessary  party  thereto,  and  proceedings 
since  its  birth  have  been  taken  in  the  action,  the  common  order 
under  this  Rule  will  not  render  such  proceeding  binding  on  the 
infant.  A  special  form  of  order  to  meet  this  case  will  be  found  in 
Seton  4th  ed.  1527,  Form  3  and  Peter  v.  Peter,  W.  N.  1884,  45,  60  ; 
32  W.  R.  409,  515  ;  50  L.  T.  176). 

There  were  under  the  old  practice,  and  probably  are  still,  cases  in 
which  though  the  cause  of  action  does  not  survive,  proceedings 
having  reached  a  certain  stage  may  go  on  without  an  alteration  in 
the  style  of  cause,  e.f/.  in  the  case  of  defendant's  death  between  the 
verdict  and  judgment.  (-See  Daij,  C.  L.  P.  Act,  4th  ed.  156.) 

A  counter-claim  may  be  revived,  in  the  same  way  as  an  original 
action,  by  the  representatives  of  the  deceased  counter-claiming  de- 
fendant (Andrew  v.  Aitken,  21  Oh.  D.  175  ;  see  also  Lumsden  v. 
Winter,  8  Q.  B.  D.  650). 

Where  partners  have  recovered  a  judgment,  and  one  of  them  dies 
the  action  survives,  so  that  the  surviving  partner  may  issue  execu- 
tion (Davids  v.  Andrews,  28  Sol.  Jour.  41 1) 

Where  it  becomes  necessary  to  enforce  a  judgment  against  persons 
who  afterwards  acquired  a  title,  an  action  must  be  brought  for  the 
purpose  (Atty.-Gen.  v.  Cor.  of  Birmingham,  15  Ch.  I).  423). 

An  order  to  add  parties  under  the  Rules  of  this  Order  is  an  order 
on  prcecipe  (Oshawa  Cabinet  Co.  v.  $ote,  LS  C.  L.  J.  60)  ;  application 
in  Court  is  not  necessary  (Crane  v.  Loftus,  24  W.  R,,  93  ;  Roffcy  v. 
Miller,  Ibid.,  109;  Dyer  v.  Painter,  W.  IS.,  1881,  105). 

On  the  death  of  an  accounting  party  the  Court  may  on  an  cxparte 
motion  order  the  action  to  continue  between  continuing  parties  and 
the  executor  ot  deceased  notwithstanding  that  the  executor  is 
resident  out  of  the  jurisdiction  (Jameson  v.  Marshall,  46  L.  T.  480  : 
but  see  Morrice  v  Smart,  73  L.  T.  Jour  398). 

In  Wallis  v.  Smith,  46  L.  T.  473  ;  51  L.  J.  Chy.  5/7,  a  judgment 
creditor  who  had  obtained  an  order  attaching  a  judgment  debt,  was 
held  entitled  to  be  added  under  this  Rule  as  co-plaintiff  with  his 
debtor  in  the  action  in  which  the  debtor  had  obtained  the  judgment, 
and  to  have  notice  of  all  proceedings  taken  in  that  suit  to  recover 
the  debt.  This  decision  proceeded  to  a  great  extent  upon  the  terms 
of  £ng.  Ord.  50,  R.  2,  which  has  not  been  adopted  in  the  Ontario 
Act. 

1  his  Rule  is  not  inapplicable  to  the  case  where  there  is  a  transmis- 
sion of  interest  by  reason  of  a  subsequent  incumbrancer  having  re- 
deemed the  plaintiff  in  a  foreclosure  suit.  In  such  case,  however,  a 
new  account  may  probably  be  taken  without  order  under  Chy.  (*.  O. 
452.  The  costs  of  an  order  under  this  Rule  were  allowed  in  (Mitchell 
v.  Barrett,  3  C.  L.  T.  265. 

Where  a  sole  plaintiff  in  an  administration  action  died,  an  order 
continue  to  the  action  was  granted  to  a  person  who  bad  been  served 
with  notice  of  the  judgment  and  had  obtained  liberty  to  attend  the 
proceedings,  he  being  held  to  be  in  the  same  position  as  a  party  to 
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the  action  (BurstaU  v.  Fearon,  24  Ch.  D    120).     The  personal  repre-  fi,uie8 

sentative  of  the  plaintiff  might  obtain  an  order  to  continue  the  pro-  335   335 
Dijtr  v.  Painter,  \V.  N.  1881,  105). 


Where  an  appeal  to  the  Court  of  Appeal  becomes  defective  by 

transmission  of  interest,   or  other  cause,  proceedings  to  con- 

tinue the  appeal  by  or  against  the   proper    parties  should  be  taken 

under  tin's  Rule,  and  in  the  Court  of  first  instance  (see  Jud.  Act  s. 

Uev.  Stttt.  c.  38,  s.  40,  and  Hanson  v.  Patten,  17  Ch.  D. 

The  Court  h;is  a  discretion  to  allow   a  suit  to  be  revived  where  it 
xitt-d  more  than   twenty  years  (Curti*  v.  Sheffield,  20  Ch.  D. 

Uh.  D.  1). 

After  an  order  under  this  Rule,  the  practice  is  as  formerly,  that 
in  the  subsequent  proceedings  the  title  of  the  revived  action  shall 
tied  to  the  oriiiinal  style  (Miller  v.    Huddlestone,  W.  N.  1881, 
171  :  Seearv.  Lawson,  16  Ch.  D.  121). 

An  executor  continuing  an  action  becomes,  as  formerly,  when  he 
obtained  an  order  of  revivor  under  the  old  practice,  liable  for  costs 
>n  v.  B-ji/nton,  9  Ch.  D.  250  ;  4  App.  Ca.  733). 
ro  the  case  of  consolidated  actions,  see  Re  Wortley,  4  Ch.  D. 

The  Rules  under  this  Order  apply  to  petitions  as  well  as  actions 
(Re  Atkiii#,  1  Ch.  D.  82  ;  Re  Dt/uevor,  W.  N.  1878,  199). 

Where,  after  judgment,   it  is  merely  desired  to  issue  execution, 

and  rights  or  liabilities   have   become   changed   by   death   or  other- 

:ie  person  seeking  to  issue  execution  may  proceed  under  Rule 

/'/•(( 

Where  the  suit  abates  by  the  death  of  a  defendant,  the  old  prac- 

-^till  in  force,  and  a  motion  may  be  made  by  the  representatives 

of  defendant,  requiring  the  plaintiff  to  obtain  an  order  to  continue 

within  a  limited   time,    or  in   default  that  the  action  be  dismissed 

tli  in  (Motion  v.  King,  29  W.  U.  73).      Probably  the  similar 

•e  on  death  of  a  sole  plaintiff  is  in  force  (see  Cameron  v.  Eager, 

6  ljr.  R.  117;  Chowlrh  v.  Dimes,  3  Beav.  290). 

In  WliKj  !•',!•>  v    Thompson  (11  Ch.   1).  419)  the  Court  acting  under 

I  Hi  V    c.  f>i>,  s.  44.  (see  Chy.  G.  0.  56,  and  R.  S.  O.  c.  49,  s. 

<ointed  a  person  to  represent  the  estate  of  a  deceased  plaintiff, 

nt  ;ind  intestate,  30  that  the  defendant  miirht  have 

.gainst  whom  to  move  to  have  the  action  dismissed  for 

•>f  prosecution. 

•ma  Cabinet  ('o.  v.  Xote,  in  note  to  Rule  164). 

OQft 

4.  An  order  so  obtained  shall,  unless  the  Court  orServiceof 
Jud^e  shall  otherwise  direct,  be  served  upon  the  con-  order. 
tinuing  party  or  parties  to  the  action  or  their  solici- 
and  also  upon  each  such  new  party  (unless  the 
>n    making  the  application   be  himself  the  only 
new  party),  and  the  order  shall  from  the  time  of  such 
service,  subject  nevertheless  to  the  next  five  following 
Rules,  be  binding  upon  the  persons  served  therewith. 
(Comp    R   Sup.  C.,  1875,  Order  50.  R.  5  ;  G.  O. 
Chy..  No.  338.) 
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Rules          (a)  The  English  Rule  names  two  instead  of  five  following  Rules, 
386-339-    these  two  being  the   Rules  corresponding  with  387  and  389,  infra , 
the  other  three  here  following  Rules  are  not  taken  from  the  English 
Rules. 

The  English  Rule  has  the  following  additional  words  at  the  end 
of  the  Rule  :  "  and  every  person  served  therewith  who  is  not  already 
a  party  to  the  action,  shall  be  bound  to  enter  an  appearance  thereto 
within  the  same  time  and  in  the  same  manner  as  if  he  had  been 
served  with  a  writ  of  summons."  These  words  appear  to  add 
nothing  to  the  effect  of  the  Rule,  and  were  probably  omitted  for  thai 
reason. 

387 

Application  5-  Where  any  person  who  is  under  no  disability,  or 
*?dei*ch;irge  under  no  disability  other  than  coverture,  or  being 
under  any  disability  other  than  coverture,  has  a 
guardian  ad  li'em  in  the  action,  shall  be  served  with 
such  order,  such  person  may  apply  to  the  Court  or  a 
Judge  to  discharge  or  vary  such  order  at  any  time 
within  twelve  days  from  the  service  thereof.  (R.  Sup. 
C,  1875,  Order  50,  R.  6  ;  G.  O.  Chy.,  No.  339.) 

Same  as  the  English  Rule. 

This  Rule  is  very  similar  in  its  terms  to  Chy.  G.  0.  339  under 
which  it  was  held  to  be  not  sufficient  to  give  notice  of  the  motion 
to  discharge  within  the  time  allowed,  but  the  motion  had  to  be  made 
returnable  within  that  time  (Harris  v.  Myers,  16  Gr.  117  ;  Jackson 
v.  Gardiner,  2  Chy.  Ch.  385  ;  15  Gr.  425  ;  Mcllroy  v.  Hawk?,  3  Chy. 
Ch.  66  ;  see  Fox  v  Wallis,  2  ( ).  P.  D.  45).  The  time  may  be  extended 
(see  Smith  v.  Gunn,  2  Chy.  Ch.  230  and  Rule  462).  The  motion  was 
formerly  made  to  the  Court  and  set  down  for  the  proper  day,  but 
probably  may  under  the  present  Rule  be  made  in  Chambers. 

ooo 

indorse-  6.   Upon  every  copy  of  such  order  served,  there  shall 

•order.011       ^e  indorsed   a  memorandum   in   the  form  or  to  the 

effect  set  forth  in    Form  20  in    Appendix  (B)  hereto. 

(See  G.  O.  Chy,  No.  341.) 

No  form  is  given  in  the  English  Rules.  The  form  of  indorse- 
ment in  the  Appendix  No.  20  is  the  following  : 

Appi.  Form      "Take  notice,  that  if  you  desire  to  discharge  this  order  you  must 
26.  apply  to  the  Court  for  that  purpose  within  twelve  days  after  the 

service  hereof  upon  you.  The  original  statement  of  claim  in  this 
cause  is  filed  in  the  office  of  the  at  (and  if  the  service  is 

after  a  judgment  directing  a  reference  to  a  Master  or  other  officer,  add) 
and  the  reference  under  the  judgment  in  this  matter  is  being  pro- 
secuted in  the  office  of  the  at  ." 

380 

Application  7-  Where  any  person  being  under  any  disability 
ordersbyar8e  otner  tnan  coverture,  and  not  having  had  a  guardian 
under"8-  a^  Utem  appointed  in  the  action,  is  served  with  any 
ability.  ls~  such  order,  such  person  may  apply  to  the  Court  or  a 
Judge  to  discharge  or  vary  such  order,  at  any  time 


TRANSFERS    AND    CONSOLIDATION.  493 

within  twelve  days  from  the  appointment  of  a  guar-      Rules 
dian  nd  ln<  in  for  such  party,  and  until  such  period  of  389-392 
twelve  days  shall  have  expired  such  order  shall  have 
no  force  or  effect  as  against  such  last  mentioned  per- 
son.    (R.  Sup.  C.,  1875,  Order  50,  R.  7  ;  G.  O.  Chy., 
No.  340.) 

Same  as  the  English  Rule. 

39O 

8.  Where  the  order  is  served  out  of  Ontario,  the  Ap],licatiou 
party  served  is  to  have  the  same  time  to  apply  to  dis-  J^jr^jjs* 
charge  the  order,  as  a  defendant  has  to  appear  to  a  sewed  out 
writ  of  summons  so  served;  but  an  application  mayof 

be  made  for  shortening  the  time.    (Comp.  G.  O.  Chy., 
No.  342.) 

taken  from  any  English  Rule. 

9.  Where  the  Court  or  a  Judge  authorizes  publica- ArpllCdtion 
tion  instead  of  service,  the  Court  or  Judge  is  at  thejyj^j^ 
same  time  to  appoint  such  time  for  applying  to  dis- ing  service 

*//-*  ^       ^   by  publica- 

charge  the  order  as   seems    proper.     (Comp.    G.    O.tfao. 
Chy.,  No.  343-) 

taken  from  any  English  Rule. 


ORDER   XLY. 

TRANSFERS  AND   CONSOLIDATION   OF  ACTIONS. 

QOO 

I.  Actions  may  be  transferred  from  one  Division  ofTrnnsfer  by 
the  High  Court  to  another  Division  by  order  of  the°rder- 
Presidents  of  such  Divisions.     (/See  R.  Sup.  C.,  Order 
SLR-  2.) 

The  English  Rule  referred  to  gives  this  authority  to  the  Lord 
Chancellor,  with  the  consent  of  the  Presidents  of  the  Divisions  from 
and  to  which  the  transfer  is  made.  In  England  the  order  is  made  by 
the  Chancellor  on  written  consent  of  all  parties,  or  on  notice 
(//umftlwys  v.  Edwards,  45  L.  J.  Chy.  112;  W.  N.  1875,  208;  1 
Ch.  D.  41).  It  applies  to  transfer  of.  petitions,  though  actions  alone 
are  mentioned  in  the  Rule  (Be  Boyd's  Trusts,  1  Ch.  D.  12).  See 
also  Cannot  v.  Morgan,  1  Ch.  D.  1  ;  Warm  v.  Dell,  W.  N.  1875, 
•  lohnson  v.  Moffatt,  ib.,  21  ;  Anon.  ib.  22  ;  Hillman  v.  Mayhew, 
1  Ex.  D.  132;  HoUoway  v.  York,  2  Ex.  D.  333;  Gen.  Steam -Nav. 
.  London  <fc  Edinburgh  Shipping  Co.,  W.  N.  1876,  56  ;  2  Charl. 
Ch.  Ca.  67  ;  Clements  v.  Norris,  W.  N.  1878,  4  ;  Storey  v.  Waddle, 
4  Q.  B.  D.  289. 

In  Ontario  the  powers  of  transfer  formerly  possessed  are  preserved 
by  s.  25  oi  the  Act,  but  in  practice  transfers  are  not  frequent  except 
for  the  purpose  of  having  a  trial  by  jury  (as  to  which  see  notes  to 
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Rules       sec-  45  of  the  Act).     The   machinery  for   disposing   of  all  sorts  of 

392-896.     actions  is  now  becoming,  and  is  supposed  to  be,  the  same  in  all  the 

Divisions,  so  that  transfers  to  the  Chancery  Division  for  the  taking 

of  accounts  are  not  made  as  they  are  in  England  (see  Ladd  v.  Pule.-sfon, 

31  W.  R.  802;  48  L.  T.  949). 

This  Rule  also  affects  the  former  powers  of  transfer  as  it  has  been 
held  to  deprive  the  M  ister  in  Chambers  of  the  jurisdiction,  and  pro- 
bably rest  it  in  the  Presidents  of  Divisions  alone  (see  HWiard  v. 
Tkuraton,  18  C.  L.  J.  180  ;  2  C.  L.  T.  261  and  285,  and  sec.  26  of 
the  Act). 

Presidents        2-  The  Presidents  of  the  Queen's  Bench,  Chancery 
of  Divisions  and  Common  Pleas  Divisions  shall,  from  time  to  time, 

to  make  .  .  , 

transfers      as  occasion  may  require,  meet  together  and  examine 
equSSeyt°the  list  of  motions,  rules  and  other  matters  set  down 
business.     for  argument  in   each   Divisional   Court  of  the  High 
Court,  and  direct  the  transfer  of  such  and  so  many  of 
the  said    motions,  rules  and  other  matters  from  one 
Divisional  Court  to  another  as  shall,  as  nearly  as  pos- 
sible in  their  judgment,  equalize   the  amount  of  busi- 
ness to  be  done   by  the  said  Courts.     (Sec  41  Viet.,  c. 
8,  s.  4,  Ont) 

This  Kule  does  not  require  the  consent  of  the  parties  or  previous 
notice  to  them. 

Tramrfte          3'  Where  an  order  has  been  made  for  the  adminis- 

underad-     tration  of  the  assets  of  any  testator   or  intestate,  a 

order."     "judge  of  any  Division  shall  have  power,  without  any 

further  consent,  to  order  the  transfer  to  such  Division 

of  any  action  pending  in  any  other  Division  by  or 

against  the  executors  or  administrators  of  the  testator 

or  intestate  whose  assets  are  being  so  administered. 

(R.  Sup.  C,  June,  1876,  R.  18.) 

The  English  Rule  applies  also  to  the  winding  up  of  any  Company 
under  the  Companies'  Act,  1862  and  1869,  and  confines  to  a  Judge 
of  the  Chancery  Division  the  power  of  making  the  transfer.  The 
order  was  made  ex  parte  in  Field  v.  Field,  W.  \.  1877,  98,  and 
Maabach  v.  Anderson,  26  W.  R.  100.  See  also  Re  Artistic  Colour  <  'o. 
14  Ch.  D.  502  ;  Re  Madras  Irrigation  Co.,  16  Ch.  D.  702  ;  Re  Stubba 
8  Ch.  D.  154. 

A  transfer  after  an  administration  decree  was  ordered  in  WfM  v. 
Downman,  W.  N.  1879,  13,  84  ;  and  refused  in  Chapman  \.  Maxon, 
W.  N.  1879,  93  ;  40  L.  T.  678,  where  the  executor  was  sought  to 
be  made  personally  liable  ;  (but  see  Re  Timins,  or  Timms,  W.  N. 
1878,  141  ;  26  W.  R.  692  where  the  action  was  transferred,  but  not 
stayed. 


4-  Actions  in  any  Division  or  Divisions  may  be 
consolidated  by  order  of  the  Court  or  a  Judge  in  the 
manner  heretofore  in  use  in  the  Superior  Courts  of 
Common  Law.  (R.  Sup.  C.,  1875,  Order  51,  R.  4.) 
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The  expression,  consolidation  of  actions,  is  used  in  two  senses.    R,uie  395. 

if  a  plaintiff  brings  two  actions  against  the  same  defendant, 

3  \vhieh  might  properly  be  combined  in  one  action,  and 

•  able  proceeding  is  shewn  to  be  vexatious,  a  Court  of  Law,  in 

3e  of  its  ordinary  power  to  prevent  any  abuse  of  its  own 

<.  might  consolidate  the  actions  ;  that  is  to  say,  stay  proceed- 

11  one  action,  and  require  the  plaintiff  to  include  the 

of  his  claims  in  the  other  ;  and  this  has  been  done  with  costs 

against  the  plaintiff.     (See  Cecil  v.  Brigges,  2  T.  R.  639  ;  Anon,  1 

p.   709  [n.];  Beardsall  v.   Chettham,  E.  B.  &  E.  243  ;  2 

Chitty's  Archbold,  p.  1085,  et  seq.,  ed.    13). 

But  the  term  consolidation  is  more  frequently  used  in  a  different 
sense.     Where  actions  are  brought  by  the  same  plaintiff  against  dif- 
ferent defendants,  but  the  questions  in  dispute  in  all  are  substantially 
.  ;ue,  the  Court,   if  the  defendants  apply,  will  stay  proceedings 
in  all  the  actions  except  one,  until  that  one  action  has  been  deter- 
mined, upon  the  teniis  that  the  various    defendants   agree   to   be 
bound  by  the  event  of  the  action  which  proceeds.     This  practice  has 
been  applied  to  the  case  of  actions  against  the  several  underwriters 
upon  policies   of    insurance  (Hollinysworth  v.  Broderick,  4  A.  &  E. 
to    the   case    of   guarantees  of  separate  parts  of  a  debt   by 
re    instruments  (Sharp  v.    Lethbridye,  4  M.  &  G.    37)  ;  joint 
veral   obligors   of  a  bond  conditioned  for  the  good  behavior 
of  another   person  (Anderson  v.    Towyood,   1  Q.  B.  245)  ;  principal 
and   sureties  on  a  replevin  bond  (Bartlett  v.  Bartlett,   4   Scott,   N. 
11.   77l>i;  and  the  several  members  liable  upon  a  mutual  insurance 
policy  (Lewis  \.  Barkes,  4  C.  B.  X  S.  330).     So,   where  a   number 
of  actions  against  different  defendants  may  be  reduced  to  classes, 
'if  each  class  raising  the  same  questions,  the  Court  may  allow 
one  action  of  each   class  to  proceed,  and  stay  the  rest   (<Syers  v. 

•sgill,  27  L.  J.  Ex.  5). 

A  third  kind  "f  consolidation  is  where  there  are  cross  actions  be- 
the  same  parties,  arising  out  of  the  same  matter,   and  the 
s  one  directing  the  plaintiff  in  it  to  bring  forward  his  case 
by  way  of  defence,  set-off  or  counter-claim  in  the  other  action.     In 
such  case  the  party  on  whom  is  the  onus  of  proof  is  given  the  con- 
duct of  the  proceedings  by  being  directed  to  proceed  with  his  action. 

nson  vf  tf.  E.  Ry  Co.,  9  Q.  B.  D.  320). 

There  is  no  fixed  rule  that  the  action  last  begun  is  to  be  stayed  (Ib- 
30  W.  B,  537  ;  40  L.  T.  513).  See  notes  to  sec.  16,  sub-sec.  6  &  8 

Where  an  action  is  commenced  that  covers  the  same  ground  as 
one  already  existing,  together  with  some  further  relief,  it  will  be 
stayed  as  to  the  first  part  (Morton  v.  Quick,  26  W.  R,.  441). 

In  Smith  v.  Whichcord,  24  W.  R.  900  ;  separate  actions  between 
different  parties  relating  to  the  same  subject  were  consolidated. 

\\  here  plaintiffs  brought  an  action  for  the  same  cause  of  action  as 
t  up  by  them,  in  a  counter-claim  in  an  action  in  another 
Division,  it  was  held  that  though  the  case  was  not  strictly  within 
this  Rule  boc.-vus-j  the  plaintiffs  had  not  brought  two  actions,  yet 
there  is  inherent  jurisdiction  in  the  Court  to  prevent  undue  use  of 
its  process  and  the  plaintiff's  action  was  stayed  till  the  counter-claim 
should  be  disposed  of  ( Taylor  v.  Bradford,  9  Pr.  R.  350). 

An  action  for  breach  of  an  agreement  and  fraud  in  the  Ex.  D.  and 

a  cross  action  for  specih'c  performance  in  the  Ch.  D.  were  ordered  to 

•  solidated  in  the  latter  action  (ffolines  v.  Heroey,  25  W.  Li.  80). 

An  application  to  consolidate  two  actions  by  the  same  plaintiff,  one 
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Rule  395.  f°r  malicious  prosecution  and  the  other  for  salary  as  a  manager,  was 
dismissed  by  Quain,  J.,  with  costs  (1  Charl.  Ch.  Ca.  127  ;  60  L.  T. 
Jour.,  86). 

The  application  is  usually  made  in  Chambers  ;  see  Smith  v. 
Whlchcord,  2i  W.  R.  900,  Chitty  Arch.  1087. 

The  order,  when  made  on  the  application  of  the  defendant,  does 
not  require  the  plaintiff's  consent  (Holtingswortk  v.  JBrodriek,  4  A. 
&  E.  646).  It  binds  the  defendants  in  the  actions  which  are  stayed 
to  abide  the  event  of  the  one  which  proceeds  ;  but  it  has  been  held 
not  to  bind  the  plaintiff  to  do  so  ;  and  that,  if  the  result  of  the  first 
action  is  against  him,  he  may  proceed  with  another  (Doyle  v. 
Anderson,  1  A.  &  E.  6.35  ;  Doyle  v.  Douglas,  4  B.  &  Ad.  544.'  But 
see  Amos  v.  Chadwick,  9  Ch.  D.  459,  and  Bennett  v.  Lord  Bury,  5, 
C.  P.  D.  339).  A  consolidation  order  may  be  obtained  at  anytime 
after  each  action  has  become  a  /i.<*  pendens,  i.  t.  when  the  writ  has 
been  served  (The  Helenslea  30  W.  R.  616;  see  Hollincjsworth  v. 
Brodrick,  supra.  ;  Hay  v.  Sherwood,  1  Curt.  173,  193  ;  1  Moo.  P. 

C.  353). 

Where  two  actions  commenced  on  the  same  day  were  consolidated 
and  a  difference  of  opinion  arose  between  the  plaintiffs  as  to  the 
conduct  of  the  action,  the  plaintiffs  who  took  the  first  steps  towards 
severance  were  made  defendants,  and  the  conduct  of  the  cause  was 
given  to  the  other  plaintiffs  though  their  claim  was  the  smaller  in 
amount  (Holden  v.  Silkstone  &  Dodsworth  Coal  &  Iron  Co.,  30  W.  R. 
98). 

The  Court  may  re-open  the  consolidation  order,  and  allow  a  second 
action  to  be  defended,  notwithstanding  that  the  plaintiff  has  suc- 
ceeded in  the  first  action.  But  it  will  require  a  very  strong  case  to 
induce  it  to  do  so.  Probably  a  case  must  be  shown  at  least  as  strong 
as  would  be  required  to  procure  a  new  trial  (see  Foster  v.  Alvez,  3 
Bing.  N.  C.  896  ;  Cohen  v.  Bulkley,  5  Taunt.  165). 

Although  consolidation,  properly  so  called,  is  obtained  at  the  in- 
stance of  defendants,  yet  where  several  defendants  are  sued  by  the 
same  plaintiffs,  a  somewhat  analogous  proceeding  has  recently  been 
adopted  in  the  converse  case,  where  plaintiffs  had  brought  their 
several  actions  against  the  same  defendant  to  recover  similar  relief 
in  reference  to  the  same  transactions.  Malins,  V.  C.,  at  the  in- 
stance of  the  plaintiffs,  enlarged  the  time  for  taking  any  further 
steps  in  all  the  actions  but  one,  until  that  one  should  be  tried 
(Amos  v.  Chadwick,  4  Ch.  D.  869)  ;  and  his  judgment  was  affirmed 
on  appeal  (9  Ch.  D.  459  ;  see  -also  Hodson  v.  Richardson,  3  Burr 
1478).  A  like  course  was  taken  in  Bennett  v.  Lord  Bury,  5  C.  P. 

D.  339.  where  thirty-eight  actions  had  been  brought,   and,  on  the 
plaintiff's  application,  the  proceedings  of  thirty -seven  were  stayed 
until  the  trial  of  the  thirty-eighth  as  a  test  action,  though  it  was  said 
that  the  incidents  would  or  might  vary  in  each  case,  and  there  would 
be  di [Terences  of  proof  in  each,   but  the  gist  of  the  charge   was  the 
same  in  all. 

The  judgment  in  the  test  action  will  not  bind  the  parties  in  the 
other  actions,  unless  the  action  has  been  tried  out  on  its  merits, 
upon  evidence  (Amos  v.  Chadwick,  9  Ch.  D.  459).  Where,  there- 
fore, the  plaintiffs  in  the  test  action,  when  it  came  on  for  trial 
declined  to  proceed,  and  judgment  was  then  given  for  defendants  ; 
held,  that,  notwithstanding  the  Rule,  here  numbered  330,  the  Judge 
had  jurisdiction  to  substitute  another  of  the  actions  as  a  test  action 
(Ib).  In  the  absence  of  agreement  the  plaintiff  in  an  action  thus 
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constituted  a  test  action  has  no  right  to  be  indemified  against  costs 

by  the  other  plaintiffs  (»&.)•  395 

Where  a  test  action  came  on  for  trial,  the  plaintiff  was  not  pre- 
pared to  proceed  and  applied  for  a  postponement  to  which  under 
the  circumstances  so  far  as  his  own  interest  was  concerned  he  was 
not  entitled  :  held,  that  the  Court  could  not  regard  the  rights  of  the 
plaintiffs  in  the  other  actions,  and  must  dismiss  the  action  with  costs 
(Robinson  v.  Ckadwick,  7  Ch.  D.  878).  See  note  to  Rule  170  b  and 
268. 


ORDER    XLYI. 

INTERLOCUTORY  ORDERS  AS  TO   MANDAMUS,  INJUNC- 
TIONS, OR  INTERIM  PRESERVATION  OF  PROPERTY,  &c. 

For  the  general  principles  relating  to  mandamus,  injunctions,  and 
receivers  see  sec.  17,  sub-sec.  8,  and  notes,  pp.  29-38,  supra). 

This  order  applies  to  County  and  Division  Courts  as  well  as  to  the 
High  Court,  and  a  party  suing  in  a  County  or  Division  Court  is  en- 
titled to  a  mandamus  or  injunction,  &c.,  wherever,  if  the  cause  of 
action  had  been  of  an  amount  within  the  jurisdiction  of  the  High 
Court,  he  would  be  entitled  to  those  remedies  there.  The  77th 
section  of  the  Act  supra,  p.  122,  provides  that  "every  County  and 
Division  Court  shall  as  regards  all  causes  of  action  within  its  juris- 
diction for  the  time  being,  have  power  to  grant  and  shall  grant  in 
any  proceeding  before  such  Court  such  relief,  redress,  or  remedy,  or 
combination  of  remedies,  either  absolute  or  conditional,  and  shall  in 
every  such  proceeding  give  such  and  the  like  effect  to  every  ground 
of  defence  or  counter  claim,  equitable  or  legal  (subject  to  the  pro- 
vision next  hereinafter  contained),  in  as  full  and  ample  a  manner  as 
might  and  ought  to  be  done  in  the  like  case  by  the  High  Court  of 
Justice." 

Subject  to  certain  specified  exceptions,  the  County  Courts  have 
jurisdiction. 

"1.   In  all  personal  actions  where  the  debt  or  damages  claimed  do  Rev.  Stat.  c. 
not  exceed  the  sum  of  §200.  43,  s.  19. 

"2.   In  all  causes  and  suits  relating  to  debt,  covenant  and  con-  jurisdiction 
tract,  to  $400,  where  the  amount  is  liquidated  or  ascertained  by  the  of  County 
act  of  the  parties  or  by  the  signature  of  the  defendant. 

"3.  To  any  amount  on  bail-bonds  given  to  a  Sheriff  in  any  case 
in  a  County  Court,  whatever  may  be  the  penalty  ;  and 

"4.  On  recognizance  of  bail  taken  in  a  County  Court,  whatever 
may  be  the  amount  recovered,  or  for  which  the  bail  therein  may  be 
liable. 

"5.  In  actions  of  replevin  where  the  value  of  the  goods  or  other  Rev.  Stat  o. 
property  or  effects  distrained,  taken  or  detained,  does  not  exceed  the  53. 
sum  of  $200,  as  provided  in  '  The  Replevin  Act.' 

"6.  In  interpleader  matters,   as  provided  by  '  The  Interpleader  Rev.  Stat.  c. 

The  County  Courts  have  also  "jurisdiction  in  actions  of  ejectment  Rev.  Stat.  c. 
for  the  recovery  of  corporeal  hereditaments  (where  the  yearly  value  49« s-  20- 
32 
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Rule  396-  °f  *he  premises,  or  the  rent  payable  in  respect  thereof,  does  not 
exceed  $200)  in  the  following  cases,  namely: — (1)  Where  the  term 
and  interest  of  the  tenant  of  any  such  corporeal  hereditament  has 
expired,  or  has  been  determined  by  the  landlord  or  the  tenant,  by  a 
legal  notice  to  quit ;  (2)  Where  the  rent  of  any  such  corporeal 
hereditament  is  sixty  days  in  arrear,  and  the  landlord  has  the  right 
by  law  to  re-enter  for  non-payment  thereof. 

Rev.  Stat  c.      The  Division  Courts  have  jurisdiction  in   (1)  all  personal  actions 
47,  s.  54.        where  the  amount  claimed  does  not  exceed  $60  (R.  S.  (J.  c.  47,  s. 
54)  ;  (2)  all  claims  and  demands  of  debt,  account  or  breach  of  con- 
Jurisdiction  tract,  or  money  demand,  whether  payable  in  money   or  otherwise, 
of  Division    where  the  amount  or  balance  claimed  does  not  exceed  §100  (41  Viet. 
Courts.          c    g?   g     g)  .  (3)   an  claims  for  the  recovery  of  a   debt    or   money 
demand,  the  amount  or  balance  of  which  does  not  exceed  $200,  and 
the  amount,  or  original  amount  of  the   claim,  is  ascertained  by  the 
signature  of  the  defendant,  or  of  the  person  whom,  as  executor  or 
Rev.  Stat.  c.  administrator,  the  defendant  represents  (43  Viet.  c.  8,  s.  2)  ;  (4)  all 
47,  s.  50.        actions  of  replevin,  where  the  value  of  the  goods  or  other  property 
or  effects  distrained,  taken  or  detained,  does  not  exceed  the  sum 
Rev.  Stat.  c.  of   §60  (I\.  S.  0.  c.  47,  s.  56)  ;  and  a  minor  may  sue  in  a  Division 
47,  a.  58.        Court  for  any  sum  not  exceeding  §100,  due  to  him  for  \vaures,  in  the 
same  manner  as  if  he  were  of  full  age  "  (K.  8.  O.  c.  47,  s.  58). 

In  any  of  these  cases,  therefore,  the  County  and  Division  Courts 
can  give  the  same  remedies  as  the  High  Court  (Martin  v.  Bannister, 
4  Q.  B.  D.  491). 

See  also  notes  to  sec.  77  of  the  Act. 

390 

order f-r in-      I.  Where   by   any  contract  a  primrr.  facie  case    of 

serva£n"ofliability  is  established,  and  there  is   alleged  as  matter 

property.      of  defence  a  right  to  be   relieved   wholly  or  partially 

from  such  liability,  the  Court  or   a   Judge  may  make 

an  order  for  the  preservation  or  interim  custody  of  the 

subject  matter  of  the  litigation,  or  may  order  that  the 

amount  in  dispute  be  brought  into  Court  or  otherwise 

secured.     (R.  Sup.  C.,  1875,  Order  52,  R.  i). 

Same  as  the  English  Rule. 

This  provision  gives  increased  power  to  the  Court  for  preserving 
the  rights  of  the  parties  uninjured,  during  the  pending  of  litigation, 
and  an  interlocutory  order  made  under  this  Rule  may  be  enforced 
by  attachment  (Hiilch'mson  v.  Hartmont,  W.  N.  1877/29). 

In  Russell  v.  Davies,  W.  X.  1883,  109  ;  19  C.  L.  J.  27-S,  an  action 
to  recover  arrears  of  an  annuity,  an  order  made  for  payment  of  the 
annuity  till  the  trial,  the  plaintiff  being  in  destitution,  was  reversed 
in  appeal,  as  it  appeared  in  the  evidence  that  the  defendant  had  a 
prima  fade  case  for  insisting  that  the  annuity  had  determined. 

There  must  be  an  action  or  matter  pending  (Re  Paris  Skatin<j  Rink 
Co.,  Limited,  No.  2,  25  W.  R.  767).  Hall,  V.  C.,  there  said,  "I 
have  jurisdiction  to  issue  a  writ  of  mandamus  in  every  cause  or 
matter  before  me.  In  this  case,  however,  while  the  motion  has  been 
standing  over,  the  petition  has  been  dismissed,  and  there  is  no  longer 
any  matter  pending  before  me  in  which  I  can  make  an  order." 

As  to  the  stage  of  the  action  at  which  an  application  may  be 
made,  see  Rule  400. 
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2.  It  shall  be  lawful  for  the   Court  or   a  Judge,  on      Rules 
the  application  of  any  party  to  an  action    to  make   397)  398- 
any  order  for  the  sale,  by  any  person  or  persons  named  s.lle^7 
in  such  order  and  in  such  manner  and  on  such  terms  perishable 
as  to  the  Court  or  Judge  may  seem  desirable,  of  anygo 
goods,  wares  or  merchandise  which  may  be  of  a  perish- 
able nature  or  likely  from  keeping,  or  which  for  any 
other  just  and  sufficient  reason  it  may  be  desirable  to 

have  sold  at  once.     (R.  Sup.  C.,  1875,  Order,  52,  R.  2). 

Same  as  the  English  Rule.     The  power  given  is  new. 
An  order  may  be  made  for  the  sale  of  a  chattel  which,  for  a  "just 
:itiieient  reason,   it  may   be   desirable  to  have  sold  at  once." 
Thus  in  Bart]n>l<nn< "•  v.  Fr<-<  -i/ntii,  3  C.  P.  D.  316,  the  Court  ordered 
a  horse  to  be  sold,  on.  the  ground  that  it  was  consuming  its  value  in 
.uul  there  was  no  reason  why  it  should  not  be  sold.      In  Cod- 
•'  v.   Jnrk.<onri/le  P.  tfc  M.   Jit/.  Co.,  39  L.  T.  12,  an  order  was 
for  the  sale  of  bonds  as  perishable  property  within  the  mean- 
ing of  this  Rule  (see  that  case  in  note  to  Rule  322). 

In  an  action  for  an  unpaid  balance  on  the  sale  of  a  horse,  and  for 
breach  of  warranty  of  another  horse  received  in  part  payment, 
plaintiff  applied  for  leave  to  sell  the  horse  so  received  in  part  pay- 
ment :  //'/'/.  by  Quain,  J.,  that  no  order  was  necessary,  and  that 
:  ile  was  not  applicable  (Anon.,  1  Charl.  Ch.  Ca.  127  ;  60  L. 
T.,  Jouru.  p  84). 

398 

3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  order  for  de- 
the  application  of  any  party  to  an  action,  and  upon  hispectionof 
such  terms  as  may  seem  just,  to  make  any  order  for  the  iin)i)erty- 
detention,  preservation,  or  inspection  of  any  property, 

being  the  subject  of  such  action  ;  and  for  all  or  any 
the  purposes  aforesaid  to  authorize  any  person  or  per- 
sons  to  enter  upon  or  into  any  land  or  building  in  the 

Cession  of  any  party  to  such  action  ;  and  for  all 
any  of  the  purposes  aforesaid  to  authorize  any  samples 
to  be  taken,  or  any  observation  to  be  made  or  experi- 
ment to  be  tried,  which  may  seem  necessary  or  expe- 
dient for  the  purpose  of  obtaining  full  information  or 
evidence.  (R.  Sup.  C.,  1875,  Order  52,  R.  3.) 

sti'-al  with  the  English  Rule. 

The  powers  given  by  this   Rule  are   very  much   wider  than  the 
mere  power  to  allow  inspection  given  by  the  C.  L.  P.  Act,  II.  S.   (). 

'.  B.   163. 

The  Court  of  Chancery,  under  its  similar  jurisdiction,  would  not  Similar 
grant  an  inspection  on  the  application  of  the  plaintiff,  unless  satisfied  jj"^^ of 
that  lie  had  a  case  to  be  tried  at  the  hearing  ;  nor  in  any  ease  unless 
the  inspection  asked  for  was  necessary  for  the  purpose  of  enabling 
the  party  applying  for  it  to  prove  his  case  (Piytfott  v.  A  >/<//<, -A  m,  r'n 
graph  Co.,  19  L.  T.  46;  Batley  v.  Kynock,  L.  R.  l<»  K.J.  1)0). 
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Rules 
397,  398. 


Mineral 
Trespass 


Infringe- 
ment of 
letters 
patent. 


Where  the  defendant  in  an  action  for  obstruction  of  light  and  air, 
had  not  delivered  his  statement  of  defence,  Archibald,  J.,  refused 
an  order  for  inspection  until  he  had  disclosed  his  defence  (W.  N., 
1876,  53). 

In  a  nuisance  action,  an  application  to  inspect  the  defendant's 
works  to  ascertain  how  the  nuisance  was  occasioned  was  refused,  as 
proof  of  the  nuisance  could  be  obtained  from  external  sources  (Barlow 
v.  Bailey,  18  W.  R.  783  ;  see  also  Flower  v.  Lloyd,  W.  N.  1876, 
169,  230). 

Upon  a  prima  facie  case  of  mineral  trespass  or  encroachment  by 
the  defendant,  or  where  the  fact  of  trespass  (which  is  denied)  can 
only  be  ascertained  by  inspection,  and  no  injury  will  result  to  the 
defendant  therefrom,  an  interlocutory  order  will  be  made  for  the 
inspection  of  his  mine  ;  and  the  order  will,  when  necessary,  extend 
to  the  removal  of  obstructions  to  the  inspection  (Seton  4th  ed.  208  ; 
see  Cooper  v.  Ince,  Hall  &  Co.,  W.  N.  1876,  24). 

The  rule  in  actions  for  the  infringement  of  letters  patent  is,  that 
where  a  plaintiff  is  unable  to  obtain  clear  and  satisfactory  evidence 
of  infringement,  the  Court,  upon  a  fair  prima  facie  case  being  made 
out,  will  order  the  defendant  to  permit  an  inspection  to  be  made  of 
his  premises  and  machinery,  by  proper  persons  named  on  behalf  of 
the  plaintiff  (Seton  351). 

In  an  action  to  recover  jewellery,  the  defendant  alleged  that  it 
belonged  to  a  third  party,  and  had  been  deposited  by  him  to  secure 
a  debt  due  to  the  defendant.  The  Court  ordered  it  to  be  given  up 
to  an  officer  of  the  Court  (  Ve.lati  v.  Braham,  46  L.  J.  C.  P.  415). 

On  the  affidavit  of  plaintiff,  stating  that  the  property  was  rapidly 
being  damaged,  the  Court  of  Appeal  appointed  him  receiver  and 
manager,  though  no  application  for  this  purpose  had  been  made, 
either  to  a  Divisional  Court  or  a  Judge  (Hyde  v.  Warden,  1  Ex.  D. 
309). 

The  Court  has  jurisdiction  under  this  Rule  to  grant  an  interim 
injunction  in  a  proper  case,  to  restrain  a  defendant  from  ceasing  to 
pump  water  out  of  a  mine  which  the  defendant  was  in  possession  of, 
and  had  agreed  to  lease  in  order  to  prevent  its  destruction  (Strelley 
Pearson,  15  Ch.  D.  113). 

An  application,  under  this  Rule  is  generally  made  to  the  Court  as 
in  motions  for  injunctions  (see  Rule  399  and  English  v.  Camberwell, 
W.  N.  1875,  256)  ;  but  an  order  has  been  made  in  Chambers  (see 
Cooper  v.  Ince  Hall  Co.,  W.  N.  1876,  24).  It  should  in  general  be 
upon  notice  (see  the  next  Rule  and  Habershon  v.  Gill,  W.  N.,  1875, 
231)  ;  but  where  circumstances  rendered  it  proper,  on  an  ex  parte 
application,  an  order  to  enter  for  the  purpose  of  inspecting  and  taking 
samples  was  made  (Hennessey  v.  Rohmann,  36  L.  T.  51  ;  W.  N., 
1877,  14)  ;  an  order  for  detention  and  preservation  of  property 
(Meluish  v.  Milton,  24  W.  R.  679)  ;  and  an  order  for  inspection  of  a 
mine  in  an  action  for  damages  for  withdrawing  support  to  land 
(Mitchell  v  Darby  Main  Colliery  Co.,  31  W.  R.  549). 

A  party  is  bound  by  an  order  for  preservation  of  property  as  soon 
as  he  has  notice  of  it  (Ex  p.  Langley,  13  Ch.  D.  110).  See  also  p.  35, 
supra. 

Application       4-  An  application  for  an  order  under  section  seven- 

2aud3Rules  teen>  sub-section  eight,  of  the  Act,  or  under  Rules  two 

or  three  of  this  Order,  may  be  made  to  the  Court  or 
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a  Judge  by  any  party.  If  the  application  be  by  the  Rule  399. 
plaintiff  for  an  order  under  the  said  sub-section  eight, 
it  may  be  made  either  ex  parte  or  on  notice,  and  if 
for  an  order  under  the  said  Rules  two  or  three  of  this 
Order,  it  may  be  made,  after  notice  to  the  defendant, 
at  any  time  after  the  issue  of  the  writ  of  summons, 
and  if  it  be  by  any  other  party,  then  on  notice  to  the 
plaintiff,  and  at  any  time  after  appearance,  by  the  party 
making  the  application.  (R.  Sup.  C,  1875,  Order  52, 
R.  4.) 

Same  as  the  English  Rule. 

See  notes  to  section  17  of  the  Act,  sub-section  8,  and  to  Rules  397, 
398. 

The  Rule,  it  will  be  observed,  authorizes  the  making  of  an  order 
on  the  application  or  the  plaintiff,  either  ex  parte  or  on  notice  ;  it 
will  not  be  made  ex  parte  except  in  cases  of  emergency  as  when  im- 
mediate or  irreparable  damage  is  being  done  or  apprehended  (see 
Anon  per  Lindley,  J.,  W.  N.  1876,  12  ;  Mehdsh  v.  Milton,  24  W. 
R.  679  ;  Tozer  v  Wai  ford,  W.  N.  1875,  250  ;  Blewitt  Bowling,  Ib., 
202  ;  Hennessey  v.  Rohmann,  36  L.  T.  51  ;  W.  N.  1877,  14  and  Taylor 
v.  Erb-r*l<>y,  2  Ch.  D.  302  ;  Be  H's  estate,  1  Ch.  D.  276  ;  Hyde  v. 
Warden,  fEx.  D.  309,  cases  of  receivers). 

A  plaintiff  may  move  at  any  time  after  issue  of  the  writ  (Rt  Sceptre 
V.  Co.,  23  Sol.  Jour.,  230),  or  even  before  ( Thornloe  v.  Skoines,  L.  R. 
16  Eq  126,  and  notice  of  motion  may  be  served  with  the  writ 
(Capes  v.  Brew.-r,  24  W.  R  40).  See  Rule  411. 

A  defendant  may  move  at  any  time  before  judgment  (Sargant  v. 
Read,  1  Ch.  D.  602);  and  this  Rule  does  not  prevent  an  application 
rte  by  a  defendant  under  sec.  17,  sub-sec.  8  of  the  Act  (Hick  v. 
Lockwood,  W.  X.  1883,  48). 

Acquiescence  or  delay  will  generally  prevent  a  plaintiff  from  ob- 
taining an  interlocutory  injunction  ;  but  he  is  not  bound  to  move 
till  the  hearing,  and  delay  till  then  is  not  such  acquiescence  as  will 
disentitle  him  then  to  relief  (Davies  v.  Marshall,  4  L.  T.  N.  S.  105). 

The  <  Yjurt  in  cases  of  urgency  and  necessity  may  grant  an  injunc- 
tion or  receiver  before  service  of  the  writ  of  summons,  and  on  an 
ex  parte  application,  as  where  it  was  alleged  that  trustees  were  on 
the  eve  of  bankruptcy,  a  receiver  was  appointed  (Re  H's  Estate,  1 
Ch.  D.  276). 

Where  notice  has  been  given,  an  injunction  should  not  be  granted 
ex  parte  even  where  from  pressure  of  business  the  motion  cannot  be 
brought  on  (Graham  v.  Campbell,  7  Ch.  D.  490). 

The  usual  undertaking  as  to  damages  should  be  inserted  in  all 
interlocutory  injunction  orders  (Graham  v.  Campbell,  sup. )  ;  and 
there  is  no  exception  in  this  respect  in  favour  of  the  Crown  (Secretary 
for  War  v.  Ctmbb,  W.  N.  1880,  128  ;  43  L.  T.  83). 

it  unexplained  delay  in  making  an  application  to  enforce  an 
undertaking  as  to  damages,  was  held  to  be  a  sufficient  answer  to  it, 
though  the  applicant  shewed  a  prima  facie  case  (Ex.  p.  Hall,  Re 
Wood,  23  Ch.  D.  644.  See  also  Smith  v.  Day,  31  W.  R.  187).  Where 
an  injunction  is  afterwards  dissolved  as  having  been  wrongly 


502  ONTARIO  JUDICATURE  ACT,  1881. 

Rules      grounded  in  law  and  without  any  default  or  misrepresentation  on 
399-402     *ne  Part  of  the  plaintiff,  the  undertaking  cannot  be  enforced  (Ib.  per 
Jessel,  M.  R.  21  Ch.  D.  421). 

Where  an  interim  injunction  is  granted  over  the  next  motion  day 
or  until  further  order,  it  signifies  that  the  injunction  may  be  dis- 
solved before  the  day  fixed,  but  cannot  be  extended  beyond  that 
period,  except  with  the  leave  of  the  Court  (Bolton  v.  London  School 
Board,  1  Ch.  D.  766). 

A  trustee  appointed  upon  his  own  undertaking  in  a  suit  to  act  as 
receiver  of  the  trust  property  is  not  under  ordinary  circumstances, 
in  England,  entitled  to  a  salary  as  receiver  (Pilkirnjton  v.  Baker, 
British  Mutual  Investment  Co..  v.  Pilkinrjton,  24  W.  R,  234).  But  in 
this  Province  trustees  are  entitled  to  compensation  as  such  (K.  S. 
0.  c  107,  ss.  37,41). 

4OO 

Application  5.  An  application  for  an  order  under  Rule  I  may  be 
made  by  the  plaintiff  at  any  time  after  his  right  there- 
to appears  from  the  pleadings,  or,  if  there  be  no  plead- 
ings, it  is  made  to  appear  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  Court  or  a  Judge.  (K.  Sup.  C., 
1875,  Order  52,  R.  5.) 

Same  as  the  English  Rule. 

writ  of  6.  No  writ  of  injunction  shall  be  issued  in  any  case. 

An  injunction  shall  be  by  a  judgment  or  order,  and 
any  such  judgment  or  order  shall  have  the  effect 
which  a  writ  of  injunction  now  has.  (R.  Sup.  C., 
April,  1880,  R.  32.) 

Same  in  effect  as  the  English  Rule. 

Notice  of  an  injunction  may  be  given  by  telegram  and  disobedi- 
ence of  such  notice  punished  as  a  contempt  (Ex.  p.  Langley  Re 
Bishop,  13  Ch.  I).  110).  See  also  p.  35,  supra. 

7-  Where  an  action  is  brought  to  recover,  or  a  de- 
claimed  fendant  in  his  statement  of  defence  seeks  by  way  of 

may  be  paid  ,     .  .r  J. 

into  court  counter-claim  to  recover  specific  property  other  than 
land,  and  the  party  from  whom  such  recovery  is 
sought  does  not  dispute  the  title  of  the  party  seeking 
to  recover  the  same,  but  claims  to  retain  the  property 
by  virtue  of  a  lien  or  otherwise  as  security  for  any 
sum  of  money,  the  Court  or  a  Judge,  at  any  time 
after  such  last  mentioned  claim  appears  from  the 
pleadings,  or,  if  there  be  no  pleadings,  by  affidavit  or 
otherwise  to  the  satisfaction  of  such  Court  or  Judge, 
may  order  that  the  party  claiming  to  recover  the 
property  be  at  liberty  to  pay  into  Court,  to  abide  the 
event  of  the  action,  the  amount  of  money  in  respect 
of  which  the  lien  or  security  is  claimed,  and  such  fur_ 
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ther  sum  (if  any)  for  interest  and  costs  as  such  Court      Rules 
or  Judge  may  direct,  and   that  upon   such  payment    402-405. 
into  Court  being  made,  the  property  claimed  be  given 
up  to  the  party  claiming  it.     (R.  Sup.  C.,  1875,  Order 
5J.  R.  6.) 

Same  as  the  English  Rule.     The  power  given  by  this  Rule  is  new. 

4O3 

8.  Where  the  trusts  of  any  will  or  settlement  are  comiuot  of 
being  administered,  and  a  sale  is  ordered  of  any  pro-  tnfsls^wui 
perty  vested  in  the  trustees  of  such  will  or  settlement or  sj-ttie- 
upon   trust   for  sale   or  with   power  of  sale  by  such 
trustees,  the   conduct  of  such  sale  shall  be  given  to 
such  trustees,  unless  the  Judge  shall  otherwise  direct. 
R.  Sup   C.,  March,  1879,  R.  7.) 

Same  as  the  English  Rule.  Formerly  the  plaintiff  would  have  had 
the  conduct  (!!<•  Marshall,  \V.  N.  1879,  12). 

Under  this  Rule  conduct  of  sale  was  given  to  defendant  in  an 
action  by  one  trustee  who  was  also  tenant  for  life,  against  the  three 
other  trustees  (Gardner  v.  Beaumont,  48  L.  J.  Chy.,  644). 
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MOTIONS  AXD  OTHER  APPLICATIONS. 

4O4 

1.  Where  by  these  Rules  any  application  is  autho-  Application 
rized  to  be  made  to  the  Court  or  a  Judge  in  an  action,  j0u£?eu^  or 
such  application  shall  be  made  by  motion.     (R.   Sup.  Court  to  be 

/~>         o  /-\     i  T*         \  by  motion. 

C.,  1875,  Order  53,  R.  I.) 

By  the  English  Rule  it  is  only  to  a  Divisonal  Court,  or  to  a  Judge 
sitting  in  Court,  that  the  application  is  by  motion.      When  made  to 
a  Judge  in  (  )h  ambers,  the  rule  or  order  to  show  cause  continues  in 
ud  to  be  the  course. 

4O5 

2.  No  rule  or  order  to  shew  cause  shall  be  granted  No  rule  or 


in  any  action  [or  matter]  except  in  the  cases  in  which 

an  application  for  such    rule    or   order   is    expressly  authorfaed. 

authorized  by  these  Rules.      (R.  Sup.  C.,  1875,  Order 
53,  K   2). 

The  Knglish  Rule  has  not  thu  words  which  are  in  brackets  ;  it  is 
Otherwise  the  same.  For  want  of  the  omitted  words  there  is  a 
difference  in  Finland  between  rules  or  orders  made  in  actions  and 
those  made  in  other  cases. 

Thus  in  motions  to  set  aside  an  award  the  old  practice  is  held  to 
prevail  (7,V  Philip  ,(.-  Gill,  I  Q.  B.  D.  78  ;  JfuhhwHt  v.  /tnh'mx<m,  'J4 
W.  R.,  65,  35  L.  T.  337).  But  motions  against  Sheriffs  to  compel 
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Rules  *ne  payment  over  of  moneys  levied  under  an  execution  ( Delmar  v. 
405,  406.  Freemantle,  3  Ex.  D.  237  ;  but  see  Fowler  v.  AsJtford,  45  L.  T.  46)  ; 
motions  to  refer  back  a  report  to  a  referee  (Graves  v.  Taylor,  27  W. 
R.,  412;  Dyke  v.  Gannett,  W.  N.,  1883,  105) ;  and  motions  to  strike 
a  solicitor  off  the  Rolls  (Re  Solicitor,  W.  N.,  1880,  36  ;  Re  Copp,  32 
W.  R.  25)  are  not  expressly  authorized  by  these  Rules  to  be  by 
rule  to  shew  cause,  and  therefore  under  this  and  the  following  Rule 
should  be  by  notice  of  motion. 

These  distinctions  probably  do  not  exist  in  this  Province  under  the 
wider  terms  of  the  above  Rule,  but  motions  to  quash  by-laws  have 
been  said  by  Osier,  J.  to  be  properly  made  on  two  clear  day's  notice 
or  by  rule  returnable  four  days  after  service.  Rules  nisi  to  set  aside 
awards  made  out  of  Court  are  also  granted  (See  Re.  Oyilvy's  Arbi- 
tration, W.  N.,  1879,  151  ;  and  notes  p.  82,  supra)  •  also  in  cases 
under  R.  S.  0.  c.  49,  ss.  10  et  seq.  ;  (see  WarTe  v.  Moulton,  7  Pr.  R. 
144). 

4O6 

Notice  of          3.  Except  where  (by  the  practice  existing  at  the 

motion  when  ,.  r   ,,  .  r    ,1  -j     A     ,  \  j  i 

orders  ex  time  of  the  passing  of  the  said  Act)  any  order  or  rule 
Se.can  behas  heretofore  been  made  ex  parte  absolute  in  the  first 
instance,  and  except  where  by  these  Rules  it  is  other- 
wise provided,  and  except  where  the  motion  is  for  a 
rule  [(a)  or  summons]  to  shew  cause  only — no  motion 
shall  be  made  without  previous  notice  to  the  parties 
affected  thereby.  But  the  Court  or  Judge,  if  satisfied 
that  the  delay  caused  by  proceeding  in  the  ordinary 
way  would  or  might  entail  irreparable  or  serious  mis- 
chief, may  make  any  order  ex  pa>i,e,  upon  such  terms 
as  to  costs  or  otherwise,  and  subject  to  such  under- 
taking, if  any,  as  the  Court  or  Jud^e  may  think  just ; 
and  any  party  affected  by  such  order  may  move  to  set 
aside  [(&)  or  vary]  the  same.  (R.  Sup.  C.,  1875,  Order 
53,  R.  3). 

( a)  The  English  Rule  has  not  the  words,  "  or  summons." 

(b)  The  English  Rule  has  not  the  words,  "  or  vary." 
With  these  exceptions  the  Rules  are  identical. 

As  to  what  motions  are  ex  parte  (see  Dan.  Pr.  1441,  1909).  An  ex 
parte  order  is  always  taken  at  the  peril  of  the  party  and  is  liable  to 
be  moved  against  if  improperly  made,  or  if  material  facts  are  sup- 
pressed on  the  hearing  of  it  (Sturgeon  v.  Hooker,  1  DeG.  &  S.  484  ; 
Re  Gedye,  15  Beav.  254  ;  Cartwright  v.  Hinds,  3  Ont.  R.  384  ;  Ui/ties 
v.  Fisher,  4  Ont.  60).  Such  orders  should  be  served  as  soon  as  pos- 
sible (Church  v.  Marsh,  2  Ha.  652). 

A  motion  for  leave  to  effect  substituted  service  of  a  notice  of 
motion  is  ex  parte  (Hamilton  v.  Davies,  W.  N.  1880,  82). 

Motions  for  leave  to  appeal  from  a  report  (Hamilton  v.  Tweed,  9 
Pr.  R.  448)  and  to  stay  execution  (G.  T.  Ry.  Co.  v.  Ontario  &  Quebec 
Ry.  Go. ,  9  Pr.  R.  420)  should  not  be  made  ex  parte. 
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4.   Unless  the  Court  or  Judge  gives  special  leave  to  Rule  407. 
the  contrary,  there  must   be   at   least   two   clear  days      4O7 
between  the  service   of  a   notice  of  motion  and  theJ 
day  named  in  the  notice  for  hearing  the  motion.     (R. 
Sup.  C,  1876,  Order  53,  R.  4.) 

ntical  with  the  English  Rule. 

>ns  for  judgment  are  in  England  held  to  be  within  this  Rule 
Harris,  6  Ch.  D.  694;  Pearce  v.  Spickett,  W.  N.  1876, 
109.)     See  as  to  practice  in  Ontario,  note  to  Rule  315. 

Where  a  motion  is  made  by  leave  of  the  Court  or  a  Judge  the 
should   so  state,  otherwise  it  is  irregular  (Hill  v.  Rimell,   8 
Sim    632).       The   Court  should  also  be  informed   of   the   fact   on 
the  return  of  the  motion  ;  but  the  Court  has  a  discretion  to  disregard 
the  irregularity  (/)n/i'.<on  v.  Beeson,  22  Ch.  D.  504).     So  where  with- 
out lc:ive  a  notice  is  made  returnable  on  a  day  on  which  the  Court 
>t  sit  ( Ann-it rnn<j  v.  Cat/fey,  13  Gr.  558),  or  the  notice  is  too 
short,  it  is  bad.  and  the  opposite  party  may  disregard  it  (Daubney 
.-tit,  1  Ex.   I).  53  ;  Dei/kin  v.  Coleman,  25  W.  R.  294 ;  but 
see  Forrest  v.  Daries,  26  W.  R.  534). 

Where  notice  of  motion  has  not  been  given  in  sufficient  time  owing 
to  a  fio/ia  tfi/r  mistake,  the  Court  may  in  its  discretion  allow  the 
party  in  default  to  shew  the  reason  of  the  mistake  by  affidavit  and 
allow  the  motion  to  be  made  on  a  later  day  (Smith  v.  Smacksmen, 
7/w.  Co.,  32  W.  R.  184). 

re  a  defendant  has  not  appeared  to  the  writ  the  posting  up  a 
notice  of  motion  under  Rule  131  will  be  good  service  within  this 
Rule  (Di/ni'wd  v.  Croft,  3  Ch.  D.  512  ;  Morton  v.  Milkr,  ibid,  516  ; 
is  v.  Harris,  6  Ch.  D.  694)  ;  and  service  of  a  notice  of  motion 
for  judgment  must  be  effected  either  personally  or  by  posting  as 
above  (Barrltt  v.  Murdoch,  9  Pr.  R.  191). 

Where  the  party  who  has  given  notice  of  motion  fails  to  appear 

the  party  served  and  appearing  is  entitled  to  an  order  for  his  costs 

ijp  Trading  Co.,  1  Q.  B.  D.  77  ;  Denison  v.  Devlin, 

84).     But  if  the  notice  of  motion  is  invalid,  as  by  reason  of 

the  notice  bein^  too  short,  or  expiring  in  vacation,  the  party  served, 

ing  bound  to  appear,  is  not  entitled  to  costs  if  he  does  appear 

.  Mnttleworth,    1  Ex.  D.  53).   But  see  Fisfan  v.  S-ntith,  3 

74. 

•  when  costs  will  be  given,  where  the   Court  decides  that  it 
has   no   jurisdiction    (see   Brown    v.    Shaw,    1    Ex.    D.  425  ;  Great 
rn  Co.  v.  Inett,  2  Q.  B.  D.  284  •  Powley   v.    Whitehead,  16  U. 
I'..  589). 

As  to  the  costs  of  a  person  who  appears,  though  unnecessarily 
served  and  merely  to  ask  costs,  and  of  one  who  appears  quid  timrt 
an  order  would  be  made  against  him,  see  Lucas  v.  Fraser,  9  Pr.  R.  319. 

Under  the  Judicature  Act  where  an  order  is  made  in  default  of 
mce  the  former  practice  is  still  in  force  that  it  is  necessary  t-> 
produce  an  alii  lavit  of  service  to  the  Registrar  before  the  rising  of 
the  Court.  It  is  not  sufficient  if  it  be  produced  in  time  to  draw  up 
the  order  (S<<car  v.  Wehh,,  25  Ch.  D.  84  ;  Jones  v.  Bartholomew,  \\ . 
N.  1883,  205  ;  He  Rubier,  49  L.  T.  442). 

A  notice  of  motion  need  not  state  under  what  Rule  the  party  pro- 
poses to  move  (Re  Barker's  Estate,  10  Ch.  D.  165-6). 
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5.  If  on  the  hearing  of  a  motion  or  other  applica- 
408-411.    tion>  the  Court  or  Judge  shall  be  of  opinion  that  any 
4O8      person  to  whom  notice  has  not  been  given  ought  to 
parties  not   have  had  such  notice,  the  Court  or  Judge  may  either 
dismiss  the  motion  or  application,  or  adjourn  the  hear- 
ing thereof  in  order  that  such  notice  may  be  given, 
upon  such  terms,  if  any,  as  the  Court  or  Judge  may 
think  fit  to  impose.  (R.  Sup.  C.  1875,  Order  53,  R.  5). 

Identical  with  the  English  Kule. 
4O9 

Adjourn-  6.  The  hearing  of  any  motion  or  application  may 
from  time  to  time  be  adjourned  upon  such  terms,  if 
any,  as  the  Court  or  Judge  shall  think  fit.  (R.  Sup. 
C.,  1875,  Order  53,  R.  6). 

Identical  with  the  English  Rule. 
41O 

Service  j .  The  plaintiff  shall,  without  any  special  leave,  be 

appearance,  at  liberty  to  serve  any  notice  of  motion  or  other  notice, 
or  any  petition  or  summons  upon  any  defendant,  who, 
having  been  duly  served  with  a  writ  of  summons  to 
appear  in  the  action,  has  not  appeared  within  the  time 
limited  for  that  purpose.  (R.  Sup.  C.,  1875,  Order  53, 
R.  7). 

Identical  with  the  English  Rule. 
411 

Service  with      8.  The  plaintiff  may  [also,  without  any  special  leave, 

blforTtime  serve  a  notice  of  motion  for  an  injunction,  and  may] 

anceappear    ^7  leave  of  the   Court   or  a  Judge  to  be  obtained  ex 

parte,  serve   any   [other]  notice   of  motion,  upon  any 

defendant  along  with  the  writ  of  summons,  or  at  any 

time  after  service  of  the  writ  of  summons  and  before 

the  time  limited  for  the  appearance  of  such  defendant. 

(R.  Sup.  C,  1875,  Order  53,  R.  8.) 

The  words  in  brackets  are  not  in  the  English  Rule,  which  is  other- 
wise the  same.  The  above  Rule  thus  makes  a  distinction  between 
notices  of  motion  for  an  injunction  and  other  notices  of  motion, 
authorizing  the  former  to  be  served  before  appearance,  without 
leave,  but  requiring  leave  for  such  service  in  the  case  of  other  notices 
of  motion.  The  English  Rule  requires  previous  leave  in  all  cases  in 
which  notice  is  served  before  the  time  limited  for  appearance. 
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APPLICATIONS  AT  CHAMBERS. 

matters  which  may  be  disposed  of  in  Chambers  are  too  nuni- 

•ify  in  detail.     They  were  under  the  former  Chancery 

..•ulated  by  Chy.  li.  O.  197  (printed  in  the  note  to  sec.  62 

Those  applications  which  might  have  been 

.ined  in  Chancery  by  the  .Referee  in  Chambers  and  at  Common 

(  'lerk  of  the  Crown  and   Picas  of  the  Q.  B.,  and  may 

the  Master  in  Chambers,  are  specified  in  the 

•.  62  of  the  Act  (see  also  Rule  420). 

A  Judge  has  jurisdiction  to  make  an  order  which  can  be  made  in 
Chambers  when  sitting  in  his   private   room  (Ilartinoitt  v.  Fuxd'r,  8 

1.  Eveiy  application  at  Chambers  in  Toronto  autho- 
rized  by  these  Rules,  and  not  made  ex  parte,  shall  be  tl 

e    in   a   summary  way,  on   notice   instead   of  by 
summons.     (Comp.  R.  Sup.  C.,  Order  54,  1875,  R.  i).  way 

-h  Rule  requires  all  Chamber  applications  to  be  made  by 

summons.   The  above  Rule  requires  Chamber  applications  in  Toronto 

made  on  notice   instead  of  a  summons,  thus  providing  for  a 

on  applications  to  the   Court  and  in  Chambers. 

This   practice  will  apply  whether  the  application  is  to  a  Judge   in 

>ers  or  the   Master  in   (  'hambers,  under  Rule  420,  or  to  an 

referee  under  Rule  421. 

Applications  at  (.  'hambers  elsewhere  than  in  Toronto,  to  any  Judge, 
uuty  Court  Judge,  will  be  made  on  notice.    See  Rule  405 

Applications  to  a  County  Court  Judge  or  Local   Master  are  by 

Rule  42.").  to  be  made  by  summons.      Such  an  application  necessarily 

tirevious   appointment   to  be   made  with   the  Judge  or 

' 

ivits  to  be  read  in  support  of  a  notice  of  motion  or  summons 

.iibers  must  be  riled  in  Chambers  before  the  notice  is  served  or 

med.      Ailiii'ivits   in  answer  to  a   motion  must  be  tiled 

Tlu-y  can   i>e  rea.l  but  not  necessarily  tiled  the  day  before,  as 

mevly  the   practice  in   Chancery  and  still  is   on  motions  in 

Court  in  the  Chancery   Division. 

Irregularities  relied  upon  as  grounds  of  a  motion  should  be  stated 

notion  or  summons  according  to  the  former  Chan- 

:e  (07,V<7///  v.  Moore,  1  <  '.  L.  T.  565  ;  see  /%.fc  v.  Poole, 

i>n,n-llii  v.  Jones,  4  Chy.   Ch.  48)  ;  but  it  is  a  sub- 

:  compliance  with  this  practice  if  the  irregularities  are  speci- 

fied in  the  atliiiavits   in   support  of  the    motion   and    referred  to  in 

the  notice  or  summons   as   being  so  specilied  (Blu'm  \.  />/,//'/>,  9  Pr. 

2.  An  order  shall  be  in  the  Form  No.   109  in  Ap-  Formot 
pendix  (H)  hereto,  with   such  variations  as  circum-  ortltjr- 
stances  require.     It  shall  be  (a)  marked  with  the  name 

of  the  Judge  or  officer  by  whom  it  is  made.     (R.  Sup. 
C,  April,  1880,  R.  39). 
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Rules  (a^  Tne  English  Rule  has  here   the  additional   words    "scale 

413  414.    an(i."     The  two  Rules  are  otherwise  the  same. 

Orders  in  Chambers  should  be  dated  of  the  day  on  which  the 
are  finally  made,  and  should  not  be  ante-dated,  nor  contain  recital 
of  affidavits  dated  after  the  date  of  the  order  (Ashley  v.  Taylor,  1 
Ch.  D.  768)  ;  nor  be  drawn  up  stating  that  parties  appeared  whc 
though  they  appeared,  were  not  served  with  the  notice  or  summon 
(Evelyn  v.  Evelyn,  28  W.  R.  531). 

Where  an  order  is  expressed  to  last  until  a  particular  day  "  c 
until  further  order,"  the  words  "  further  order  "  mean  an  order  mad 
on  an  earlier  day  than  the  day  specified  (Bolton  v.  London  Schoi 
Board,  1  Ch.  D.  766). 

Where  an  order  is  made  by  consent  without  mistake,  such  consen 
cannot  be  withdrawn  before  the  order  is  passed  and  entered  (Harve 
Croyden,  W.  N.  1884,  41  ;  32  W.  R.,  389  overruling  Rogers  v.  Horn 
26  W.  R.,  432.  See  also  Holt  v.  Jesse.,  3  Ch.  D.  177).  But  th 
Court  has  jurisdiction  to  discharge  an  order  made  on  an  interlocu 
tory  application  by  consent  where  it  is  proved  to  have  been  mad 
under  a  mistake,  though  that  mistake  was  on  one  side  only  (Mullin 
v.  Howell,  11  Ch.  D.  763). 

A  defendant  gave  an  undertaking  at  the  hearing  to  make  certaii 
payments  to  the  plaintiff ;  the  order  was  drawn  up  two  or  threi 
weeks  later,  and  the  undertaking  was  embodied  in  it  ;  the  under 
taking  was  given  under  a  misapprehension  of  fact  ;  but  applicatioi 
to  discharge  the  defendant  from  the  undertaking  was  refused,  on  th 
ground  that  the  facts  were  ascertainable  by  the  defendant,  and  tha 
the  application  was  under  these  circumstances  too  late  (Attorney 
General  v.  Tomline,  1  Ch.  D.  388). 

Manner  and      3-   Every  appeal  to  the  Court  from  any  decision  a 

appealing     Chambers  shall  be  by  motion, and  shall  be  made  withii 

therefrom,    eight  days  after  the  decision  appealed  against,  (a)  o 

if  no  Court  to  which  such  appeal  can  be  made  shal 

sit  within  such  eight  days,  then   on  the   first  day  01 

which  any  such  Court  may  be  sitting  after  the  expira 

tion  of  such  eight  days.      (Comp.  R.  Sup.  C.,  Orde: 

54,  R.  6,  amended  by  R.  Sup.  C.,  March,  1879,  R.  8) 

The  English  Rule  is  confined  to  the  Q.  B.,  C.  P.,  and  Exch.  D's 

(a)  What  follows  is  taken  from  Rule  8,  of  March,  1879.  Tin 
chief  object  of  that  amending  Uule  was  to  avoid  the  hardships 
caused  by  the  decisions  in  Grom  v.  Samuels,  2  C.  P.  1).  21,  aiic 
Runtz  v.  Sheffield,  4  Ex.  D.  150.  In  Wallingford  v.  Mutual  > 
5  App.  Ca.  685,  however  (a  case  coming  within  the  Rule  as  origin 
ally  framed),  the  House  of  Lords  held,  that  the  limitation  of  time 
did  not  affect  the  right  to  appeal  against  an  order  made  in  vacatior 
at  Chambers,  when  no  Divisional  Court  would  be  sitting  within  tht 
eight  days.  The  time  for  appealing  in  such  a  case  ought  almost  at 
a  matter  of  course  to  be  enlarged.  Where  an  order  had  been  made  al 
Chambers,  and  the  eight  days  had  under  such  circumstances  expired 
without  an  appeal  to  the  Divisional  Court,  the  fact  that  an  execution 
had  issued  in  the  mean  time  was  held  to  make  no  difference  (ib). 
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-   Rule  applies  only  to  appeals  to  the  Court  from  a  Judge  in   E,^  4^4. 

•hit  from  the  Master  in  Chambers.    The  latter  appeals  are 

•:ed  by  Rule  4L>7  /  A"">wi  v.  Canada  Farmers,  tt-c. ,  9  Pr.  R.  185) 

•tit ni  must  be  made  within  the  eight  days  :  it  is  not  enough. 

It  has  been  held  in  England  that  that  notice  of  motion  be  given  within 

/•'«./•  v.  Walliit,  2  0.  P.  D.  45  ;  see  also  Jackson  v.  Gardner, 

fj;>  ;  //,.//•/•/.<  v.  Mcyertt,  IGGr.  117  ;  Afcllroy  v.  Hawke,  3Chy. 

:.     The  time  may  be  enlarged  under  Rule  462.     If  the  eighth 

a  Sunday,  then  by  Rule  459  the  motion  may  be  made  on  Mon- 

•  v.  Jones,  45  L.  J.  C.  P.  110).  See  also  Stirling?.  Du  Barry, 

\ ).  (35.    In  Ontario  however,  it  is  not  essential  that  the  appeal 

should  be  heard  within  the  eight  days  or  that  the  time  should  be  ex- 

i.  provided  the  appeal  is  made  at  the  first  sitting  of  the  Court, 

after  the  making  of  the  order  (Hewson  v.  Macdonald,  2  C.  L.  T.  348). 

of  appeal  should,  however,  be  given  for  the  first  day  of  the 

sittings  and  the  appeal  may  then  be  placed  on  the  paper  by  either 

party  like  other  motions. 

The  eight  days  count  from  the  entry  of  the  order  (Heatley  v. 
Newton,  19  Ch.  D.  326).  See  notes  to  Rule  427. 

to  extending  the  time  to  appeal  see  notes  to  Rule  427. 

rn-ler  the  English  Judicature  Act  an  appeal  is  in  all  cases  a  re- 
hearing, and  fresh  facts  may  be  gone  into.  (Anon.,  per  Lush,  J., 
60  L.  T.  67  ;  1  Charl.  Ch.  Ca.  128).  "Every  appeal  is  now  a 
.•ing,  and  therefore  fresh  affidavits  may  be  used  on  all  appeals 
from  a  Master  to  a  Judge  in  Chambers."  (Per  Quain,  J.,  Anon., 
W.  N.,  1875,  250;  1  Charl.  Ch.  Ca.  129.)  "This  ruling  has  been 
held  by  other  Judges  and  coiiiirmed  by  the  Court"  (Coe's  Practice 
in  the  Judge's  Chambers,  p.  6). 

By  41  Viet.  c.  8,  s.  7  (0),  it  is  provided  as  follows :  — 

"  7.  The  Judges  of  the  Superior  Courts  of  Law  and  Equity  shall  in  41  Viet.  e.  S- 
all  appeals,  motions  in  Term,  rehearings  or  hearings  in  the  nature  of  s-  7- 
appeals,   have  the  same  power  to  receive  further  evidence  upon 
questions  of  fact  as  is  conferred  on  the  Judges  of  the  Court  of  Appeal 
Dy    section   twenty-two    of    chapter   thirty-eight   of   the    Revised 
Statutes  of  Ontario." 

Hobinaon  v.  Bradshaw,  32  W.  R.  95,  where  a  new  affidavit 
since  the  date  of  the  order  appealed  from  was  allowed  to  be 
»n  an  appeal  from  a  Judge  to  the  Divisional  Court. 

Rev.  Stat.  c.  38,  s.  22,  is  printed  in  the  notes  to  sec.  13,  p.  13. 

\Vh«:re  it  is  intended  to  apply  for  leave  to  use  fresh  affidavits  or 
documentary  evidence,  notice  should  be  given  to  the  opposite  party 
that  such  leave  will  be  applied  for  on  hearing  of  the  appeal  (Hastie 
v.  //  title,  1  Ch.  D.  562  ;  see  Bigsby  v.  Dickinson,  4  Ch.  D.  24 ;  and 
I)i<-l;,  v.  Brooks,  13  Ch.  D.  654).  ' 

Costs  of  affidavits  in  answer  to  fresh  affidavits  were  refused  where 
the  fresh  affidavits  were  not  allowed  to  be  read  (Mitchell  v.  Condy, 
1881,  83). 

The  Court  on  appeal  will  not  interfere  on  a  question  which  is  by 
the  practice  purely  within  the  discretion  of  the  Judge  (McDonnell  v. 
McKay,  2  Chy.  Ch.  243  ;  Neill  v.  Travellers'  Ins.  Co.,  9  Out.  App.  54. 
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4iE5-4i87.  ORDER     X  L  I  X  . 

415  OFFICERS  AND  OFFICES. 


i.  All  officers  shall  be  auxiliary  to  one  another  for 
oneanother.  promoting  the  correct,  convenient,  and  speedy  admini- 
stration of  business. 

Not  in  the  English  Rules.     See  R,  S.  0.  c.  49,  sec.  2. 
416 

Judgment  2.  Two  of  the  officers  of  the  High  Court  shall,  in 
addition  to  their  other  duties,  be  judgment  clerks  oi 
the  High  Court,  for  the  purpose  of  settling  the  form 
and  terms  of  such  special  judgments  as  may  be  re- 
ferred to  them  for  that  purpose  by  any  Divisional  Court 
or  a  Judge  of  any  Division,  or  by  the  Master  in 
Chambers. 

Not  in  the  English  Rules. 

Judgments  are  now  drawn  up  by  the  Registrar  or  Deputy  Registrar 
at  the  office  where  the  writ  and  pleadings  are  filed.  (See  Rule  50.) 
In  cases  such  as  were  formerly  dealt  with  by  the  C.mrt  of 
Chancery,  where  minutes  require  to  be  settled  the  parties  attend  in 
country  cases  before  the  Local  officer  ;  but  if  before  him  they  can- 
not agree  as  to  the  proper  form  of  the  judgment,  a  direction  should 
be  obtained  on  motion  to  a  Judge  to  refer  the  minutes  for  settle- 
ment to  one  of  the  judgment  Clerks  pursuant  to  this  Rule  (Bn/rk^ii- 
ridge  v.  Ontario  Loan  &  Deposit  Co.,  19  C.  L.  J.  140  ;  3  C.  L.  T.  212). 

417 
Deputy  3.  Where  the  offices  of  Deputy  Clerk  of  the  Crown 

cleorwnafndieand  Deputy  Registrar  in  any  County  are  not  held  by 
Registrar-  ^ie  same  person,  the  Deputy  Clerk  of  the  Crown  shall 
in  actions  in  the  Queen's  B^nch  and  Common  Pleas 
Divisons  have  the  powers  and  duties  of  a  Deputy 
Registrar  (not  local  Master),  in  addition  to  the  powers 
and  duties  heretofore  belonging  to  a  Deputy  Clerk  of 
the  Crown  ;  and  the  Deputy  Registrar  shall  in  actions 
in  the  Chancery  Division  have  the  powers  and  duties 
of  a  Deputy  Clerk  of  the  Crown,  in  addition  to  the 
powers  and  duties  heretofore  belonging  to  a  Deputy 
Registrar.  Where  the  two  offices  are  united  in  the 
same  person  he  shall  be  styled  Local  Registrar  of  the 
High  Court  ;  and  every  reference  in  these  Orders  to 
the  said  two  offices,  or  either  of  them,  shall  be  deem- 
ed to  apply  to  the  Local  Registrar.  (See  G.  O.  Chy., 
Nos.  33,  34,  35,  37,  38,  39,  73,  &c.) 

This  Rule  in  effect  continues  all  the  present  powers  of  the  Deputy 
Clerks  of  the  Crown  and  Deputy  Registrars,  and  gives  to  each  of 
these  officers  the  powers  of  the  other  as  well  as  his  own. 
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powers  and  duties  of  a  Deputy  Registrar  are  set  forth  in  the    Bule  417 
following  Chancery  Orders,  33  to  39  : 

13.    Kvery  Deputy  Registrar  is  to  keep  in  his  office  a  book  to  be  Ch.  Ord.  33. 

called  'The  Solicitor's  and  Agent's  Book,'  in  which  each  Solicitor 

•  where  than  in  the  county  in  which  such  Deputy  Regis- 

niay    lv.  is  to  specify   the   name  of  an   agent,   being  a 

solicitor  of   this  Court,    and   having  an  office  in  the  city  or  town 

the  office  of  such  Deputy  Registrar  is  situated,  upon  whom 

all  writs,  pleadings,  notices,  orders,  warrants,  and  other  documents, 

and  written  communications  in  relation  to  proceedings  conducted  in 

the  office  of  the  Local  Master  or  Deputy  Registrar  of  such  county, 

may  be  served.'7 

<%.'U.    Local   Masters  and  Deputy  Registrars   respectively  are  to  ch.  Ord.  34. 
perform  the  duties  of  their  several  offices  in  the  same  manner,  and 
the  same  regulations,  as  the  like  duties  are  performed  by  the 
•  and  by  the  Clerk  of  Records  and  Writs  respectively;  and 
rules   and   regulations   in   force    respecting   the  Master 
'[•^rk   of    Records    and    Writs    respectively,    and   respecting 
the    regulation    of   their   respective   offices,  are  to  be  in  force  and 
u)le   to    the    Local   Masters    and   Deputy    Registrars  respec- 
tively, in  relation  to  such  duties  as  they  are  hereby  required  to  per- 
ind  the  like  sums  and  fees  payable  to  the  Master  and  Clerk 
and  Writs  respectively,  are  to  be  payable  to  the  Local 
s  and  Deputy  Registrars  respectively,  in  relation  to  similar 
mat; 

5.    Where   a  bill  is  filed  with  a  Deputy  Registrar,  the  Local  Ch.  Ord.  35 

and  Deputy    Registrar  respectively   in  the    County   where 
•  ill  has  been  tiled,  are  to  have  all  such  powers  and  authorities  in 
>uch  suit  as  belong  to  the  Master  and  Clerk  of  Records 
and  Writs  respectively." 

"36.   In  addition  to  the  powers  and  authorities  conferred  upon  Ch.  Ord.  3  . 

^\  isters  by  Order  35,  the  Local  Master  in  the  County  where 
the  bill  has  been  liled  may  hear  and  dispose  of  all  applications  in  the 
-s  of  such  suit  for  the  following  purposes,  viz.  :  — 

1.  To  appoint  guardians  ad  litem  for  infants  : 

2.  For  time  to  answer  or  demur  ; 

3.  For  leave  to  amend  before  replication  ; 

4.  To  postpone  the  examination  of  witnesses,  or  to  allow  further 

•!•  the  production  of  evidence  ; 
•r  security  for  costs." 
"  '.*>!.  All  orders  which  are  drawn  up  by  the  Clerk  of  Records  and  Ch.  Ord.  37. 

without  the  special  direction  of  the  Court  may  be  drawn  up 
by  the  Deputy  Registrar  with  whom  the  bill  is  filed." 

Ivery  Deputy  Registrar  may  issue  decrees  on  prcecipe  for  Ch.  Ord.  38. 
foreclosure  sale  or  redemption,  where  the  suit  is  between  the  original 
igee  and  mortgagor  only,  and  is  to  enter  such  decrees  in  a  book, 
•  ved  of  by  the  Court,  and  kept  for  that  purpose  by  the 
Deputy  Registrar." 

notes  to  Rule  78. 

"  3'.).  I'] very  Deputy  Registrar  is  forthwith,  after  the  30th  June  ch.  Ord.  39. 
and  .'51st  of  December,  in  every  year,  to  make  a  return  to  the  Clerk 
•ords  and  Writs,  of  the  number  of  bills,  answers,  and  demur- 
rers, tiled  with  such  Deputy  Registrar  during  the  preceding  six 
nvmths,  and  is  to  transmit  with  such  return  the  amount  of  fees  pay- 
able into  '  The  Suitors'  Fee  Fund  Account.'  " 


512  ONTARIO  JUDICATURE  ACT,  1881. 

Eule  417-        The  or(linary  powers  and  duties  of  the  Deputy  Clerk  of  the  Crown 

sufficiently  appear  from  the  following  sections  of  R.  S.  6.  c.  50  : 
Eev.  Stat.          "  6.   Each  Deputy  Clerk  of  the  Crown  shall  issue   writs  for  the 
c.  50,  s.  6.      commencement  of  actions  is  his  County  in  the  Superior  Courts,  and 
the  Clerks  of  the  County  Courts  shall  issue  all  similar  writs  in  the 
County  Courts  respectively." 

Eev.  Stat.          "9.  The  Process  Clerk  and  each  Deputy  Clerk  of  the  Crown  and 
c.  50,  B.  9.      the  Clerk  of  each  County  Court,  shall  note  in  the  margin  of  every 
writ  issued  by  him,  from  what  office  and  in  what  County  the  writ 
issued,  and  shall  subscribe  his  name  thereto." 

Rev.  Stat.         "  11.     Where  the  cause  of  action  is  local,  the  writ  for  the  com- 
c.  50,  s.  11.    mencement  of  the  action  must  be  sued  out  from  the  office  within  the 
proper  County." 

See  Rules  20  and  254. 

Rev.  Stat.  "  180.  Wherever  the  plaintiff  or  defendant  in  any  suit  instituted 
c.  50,  s.  180.  in  either  of  the  Superior  Courts,  wishes  to  produce  to  either  of  such 
Courts  or  to  any  Judge  thereof,  the  writ,  declaration,  plea,  or  any 
other  proceeding  filed  in  the  cause  in  the  office  of  any  Deputy  Clerk 
of  the  Crown,  the  plaintiff  or  defendant  may  demand  and  receive 
from  such  Deputy  Clerk  a  copy  of  the  same  certified  by  the  said 
Deputy  to  be  a  true  copy  of  the  original,  and  such  copy  so  certified 
shall  be  received  by  such  Court  or  Judge,  in  all  cases,  in  lieu  of  the 
original,  and  as  a  proof  thereof." 

Rev.  Stat.  "279.  Every  Deputy  Clerk  of  the  Crown  shall,  within  twenty- 
c.  50,  s.  279.  four  hours  after  notice  in  writing  delivered  to  him  in  his  office,  for 
that  purpose,  and  payment  of  the  necessary  postage,  enclose,  seal 
up  and  transmit  by  post  to  the  proper  principal  office  at  Toronto, 
addressed  to  the  Clerk  thereof,  any  record  of  Nisi  Prius  in  his 
custody  mentioned  in  such  notice,  together  with  all  exhibits  filed  at 
the  trial,  and  in  default  thereof  he  may  be  adjudged  guilty  of  a  con- 
tempt of  Court,  and  be  dealt  with  in  the  discretion  of  the  Court 
accordingly ;  and  if,  after  such  notice,  the  Nisi  Prius  record  is  not 
in  Court  at  the  time  of  moving  any  rule  requiring  a  reference  thereto, 
the  party  moving  may,  on  filing  an  affidavit  of  the  service  of  notice, 
and  that  the  record,  on  search,  has  not  been  found  in  the  said 
principal  office,  be  allowed  by  the  Court  to  move  such  rule  without 
the  production  of  the  record. 

Rev.  Stat.          "  280.  The  said  Deputy  Clerks  of  the  Crown  shall,  after  the  time 

c.  50,  s.  280.  for  the  moving  for  new  trials  has  expired,  deliver  to  the  attorney 

of  the  party  entitled  to  the  postea,  any  record  in  their  custody  upon 

getting  a  receipt  for  the  same,   but  they  shall  not  deliver  to  any 

party  any  exhibit  filed,  without  a  Judge's  order  to  that  effect." 

Rev.  Stat.         "353.  Either  party  may  as  of  right,  upon  giving  two  day's  notice 

c.  50,  3.  353.  to  the  opposite  party,    have  the  taxation  of  costs  by  any  Deputy 

Clerk  of  the  Crown  and  Pleas  revised  by  the  principal  Clerk  of  the 

Court  wherein  the  proceedings  have  been  had  ;  and  the  Court  or  a 

Judge  may,  by  rule  or  summons,  call  upon  the  Deputy  Clerk  who 

has  taxed  any  bill  to  show  cause  why  he  should  not  pay  the  costs  of 

revising  his  taxation  and  of  the  application,  if  in  the  opinion  of  a 

Court  or  Judge,   on  the  affidavits  and   hearing  the  parties,  such 

Deputy  Clerk  was  guilty  of  gross  negligence,  or  of  wilfully  taxing 

fees  or  charges  for  services  or  disbursements  larger  or  other  than 

those  sanctioned  by  the  rules  and  practice  of  the  Court. " 

Rev.  Stat.         Section  7  of  the  Execution  Act,  R.  S.  0.  c.  66,  is  as  follows  : 

c.  66,  s.7.          tcj^  All  writs  of  execution  may  issue  from  the  offices  wherein 

the  judgment  has  been  entered  ;  and  in  the  Superior  Courts  of  Law 
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the  transmission  of  the  judgment  roll  to  the  principal  office,        Rulea 
such  writs  may,  at  the  option  of  the  party  entitled  thereto,  be  issued    43^  413. 
out  of  such  principal  office.''' 

I'.y  1  Jules  120.  21.  and  20,  it  is  provided  that  : 

In  any  action  whatever,   the   plaintiff,    wherever  resident,  Rule  20. 
may  issui'  a  writ  of  summons  out  of  the  proper  office  in  Toronto,  or 
in  any  County. 

"11.   Writs  of  summons  for  commencement   of   actions   in    the  Rule  21. 

's  Bench  and  Common  Pleas  Divisions,  shall  be  issued  by  the 

•  tlicers  as  now  issue  like  writs  for  the  Courts  of  Queen's  Bench 

and    Common  Pleas  respectively,    and  shall  be  issued   alternately 

in  the  Queen's  Bench  and  Common  Pleas  Divisions,  as  the  case  may 

be,  as  heretofore  in  the  said  Courts.     Writs  for  the  commencement 

'iis  in  the  Chancery  Division  shall  be  issued  by  the  proper 

s  hitherto  attached  to  the  Court  of  Chancery.      Writs  issued 

Clerk  of  Records  and  Writs,  or  by  a  Deputy  Registrar  or 

Deputy  Clerk  of  the  Crown  and  Pleas  need  not  be  sealed  or  signed 

:ie  Clerk  of  the  Process. 

"16.     The  proper  officer  shall  make  an   entry  of  every  writ  ofBule26- 

summons  in  a  book  to  be  called  the  Process  Book,  which  is  to  be 

kept  in  the  manner  in  which  process  books  have  heretofore  been 

kept  by  the  Clerks  of  the  Crown  and  Pleas  ;  and  the  action  shall  be 

jiiished  by  a  number  in  the   manner  in  which  actions  are  now 

_:uished  in    such   last   mentioned   books  ;  and  in  case  of  any 

further  proceeding  in  the  action,  and  entry  thereof  shall  be  made  in 

another  book  to  be  called  the   Procedure  Book,  which  is  to  be  kept 

in  the  manner  in  which  Procedure  Books  have  heretofore  been  kept 

by  the  said  Clerks.'' 

418 

4.  (a)  Subject  to  the  foregoing  Orders,  where  an  Entry  of 
action  is  commenced  in  the  office  of  Deputy  Registrar  ordcrs' 
or  Deputy  Clerk  of  the  Crown  or  Local  Registrar,  all 
such  orders  in  the  action  as  require  to  be  entered 
(except  orders  made  by  the  County  Court  Judge  or 
the  Local  Master  of  the  County  under  the  authority 
and  jurisdiction  vested  in  them  under  these  Rules) 
shnll.  b<>.  entered  at  Toronto]  and,  where  necessary,  an 
office  copy  of  the  Order  so  entered  shall  be  trans- 
mitted or  delivered  to  the  Deputy  Registrar,  Deputy 
Clerk  of  the  Crown  or  Local  Registrar  to  be  filed  with 
the  proceedings  in  the  action.  (See  R.  Sup.  C.,  1875, 
Order  35,  Rule  2). 

('0  The  Hnglish  Rule  gives  like  directions  with  reference  to  the 

t  Registries  established  by  the  Judicature  Act  of  1873. .   The 

authority  to  make  orders    where   actions   proceed  in  the  District 

Registry  is  given  to  the  District  Registrar,  not  to  the  County  Court 

Judge  or  any  other  officer. 

See  notes  to  Rule  419. 
33 
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RuJes  This  Rule  has  been  amended  by  Rule  509  which  is  as  follows  :  — 

418  (a)        [4«.  All  orders  issued  by  a  local  officer  which  require 

p1^1'1       to  be  entered,  shall  be  entered  at  the  office  of  such 
local  offices.  ' 

local  officer  only], 

See  further  on  the  subject  of  the  entry  of  orders,  the  notes  to 
Rule  419. 

Entry  of  5-   Section  [s  302  and]  303  of  the  Common  Law  pro- 

judgment     cedure  Act  and  section   7  of  the  "  Execution  Act" 

and  issue  of  '  . 

execution  by  shall  apply  as  nearly  as  may  be  to  Deputy  Registrars 
Registrar?,    as  well  as  Deputy  Clerks  of  the  Crown.     (See  K.  Sup. 

C,  1875,  Order   35,  R.  3  ;   R.  S.  O  ,  c.  50,  ss.  12,  302, 

303  ;  c.  66,  s.  7). 

Rule  516,  in  amendment  of  this  Rule,  enacts  as  follows": 
"516.  So  much  of  Rule  419,  as  applies  to  sec.  302,  of  the  Common 
Law  Procedure  Act,  is  hereby  rescinded,  and  judgments  of  the  High 
Court  of  Justice,  shall  not  be  minuted  and  docketed,  as  required  by 
said  section  302.'' 

Sections  12  and  303  of  the  C.  L.  P.  Act  are  as  follows  : 

Rev.  Stat  c.       "  ^-   ^^  proceedings  to  linal  judgment  in  actions,  whether  tran- 
50  s.  12.         sitory  or  local,  shall  be  carried  on  in  the  office  from  which  the  first 

process  issues." 

Rev  Stat  c  "303.  Within  three  months  after  the  entry  of  each  judgment,  by 
50,8.308.  a  Deputy  Clerk  of  the  Crown,  he  shall  transmit  to  the  principal 
Clerk  of  the  proper  Court  in  Toronto,  every  such  judgment  roll  and 
all  papers  of  or  belonging  thereto,  and  such  judgment  shall  be  also 
docketed  in  the  principal  office  ;  and  in  case  in  any  of  the  Courts 
the  original  judgment  roll  happens  to  be  lost  or  destroyed,  so  that  no 
exemplification  or  examined  copy  thereof  ran  be  procured,  a  copy  of 
the  entry  in  any  of  such  docket-books,  certified  by  the  Clerk  or 
Deputy  Clerk  of  the  Crown,  or  by  the  Clerk  of  the  County  Court 
having  such  book  in  his  custody,  shall  be  evidence  of  all  matters 
therein  set  forth  and  expressed." 

Sec.  1  of  the  Execution  Act  is  as  follows  : 


R  v  Rtat  c  '        ~  execution  may  issue  from  the  office  wherein  the 

56%.  57.  °*  judgment  has  been  entered,  and  in  the  Superior  Courts  of  Law  after 
the  transmission  of  the  judgment  roll  to  the  principal  office,  such 
writs  may  at  the  option  of  the  party  entitled  thereto,  be  issued  out 
of  such  principal  office. 

Some  difficulty  was  experienced  in  the  working  of  the  present 
Rule  and  Rule  418  in  regard  to  actions  commenced  in  a  local  office. 
The  judgment  was  to  be  signed  in  the  Local  office.  (See  Rule  50). 
but  entered  in  Toronto.  (Rule  418)  and  the  original  judgment  trans- 
mitted to  Toronto  (R.'  S.  O.  c.  50,  s.  303,  supra).  The  entry  in 
Toronto  seemed  to  have  reference  to  such  an  entry,  as  was  formerly 
made  in  Chancery,  i.  e.  ,  verbatim  in  a  book  kept  for  the  purpose,  the 
original  judgment  being  thereafter  handed  to  the  solicitor.  Under 
R.  S.  0.  c.  50,  s.  303,  however,  the  original  judgment  was  retained 
in  the  principal  office.  The  question  therefore  arose,  1st,  as  to  whether 
a  book  containing  verbatim  copies  of  judgment  was  to  be  kept  in 
Toronto,  and  2nd,  what  was  to  be  done  in  cases  where  the  judg- 
ment did  not  end  the  action,  (as  in  such  cases  as  were  formerly 
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_:ht  in  ( 'hancery, )  and  the  original  judgment  was  required  by  the 
•or  for  the  purpose  of  reference  or  otherwise  to  guide  in  the   419 
futi; 

Rules  .~>f>3  and  509  were  passed  to  remove  these  difficulties.     Rule 
:>ra  as  Rule  418  a,  and  Rule  508  was  subsequently 
nded  hy  Ilule  .">17,  and  the  following  substituted  : 

4-1 Q  ft 

[$n.   It  shall  not  be  necessary  for  the  Deputy  Clerk  List  ofjudg- 

of  the  Crown,  Deputy  Registrar  or  Local  Registrar  J."^^" 
unsmit  to  the  Registrars  of  the  several  Divisions'0^!  offl- 
of  the  High  Court  at  Toronto  the  original  roll  and Le 
the  papers  of  or  belonging  to  the  same,  pursuant  to 
section  303  of  the  Common  Law  Procedure  Act  and 
Rule  419  of  the  Judicature  Act  ;  but  instead  thereof, 
every  Deputy  Clerk  of  the  Crown,  Deputy  Registrar 
and  Local  Registrar  shall  once  in  every  three  months 
transmit  to  the  Registrar  of  each  Division  at  Toronto, 
a  list,  in  the  form  hereinafter  mentioned,  of  all  judg- 
ments which  have  been  entered  by  him  in  such 
Division  during  such  period,  and  from  the  said  lists 
the  Registrars  of  the  several  Divisions  shall  prepare, 
and  from  time  to  time  keep  up  a  general  index  or  list 
of  judgments,  which  shall  be  open  to  inspection  by 
all  persons  interested,  upon  payment  of  the  usual  fee. 

FORM. 

>f  judgments  entered  in  the  office  of  the  Deputy  Clerk  of  the 
Crmvn  (or  Deputy  Registrar  or  Local  Registrar,  as  the  cas?  may  be) 
of  the  County  of  during  the  three  months  ending  the 

day  of  18 

(1)  Plaintiff  Defendant 

(2)  Date  of  entry  of  judgment. 

(3)  The  amount  recovered  or  other  relief  given  exclusive  of  costs. 

(4)  The  amount  of  costs  taxed.]  (Rule  517). 

Since  this  Rule  the  course  is  to  enter  the  judgment  in  full  in 
the  local  office  in  a  book  for  the  purpose,  deliver  the  original  to  the 
solicitor,  and  return  to  the  principal  office  in  Toronto  from  time  to 
time  lists  only  of  the  judgments  so  entered  in  the  Local  office. 

42 

6.  There  shall  be  an  officer  of  the  Supreme  Court  Masterln 
to  be  named  the  Master  in  Chambers*  who,  in  regard 
to  all  actions  and  matters  in  the  High  Court,  shall 
have  the  power,  authority  and  jurisdiction  heretofore 
in  like  cases  possessed  in  the  Superior  Courts  respec- 
tively, by  the  Clerk  of  the  Crown  and  Pleas  of  the 
Court  of  Queen's  Bench  and  by  the  Referee  in  Cham- 
bers of  the  Court  of  Chancery,  f 
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Rule  420.  (a)  The  said  officer  shall  not  have  authority  or 
jurisdiction  in  respect  of  the  matters  excepted  in  re- 
gard to  the  Clerk  of  the  Crown  and  Pleas  of  the 
Court  of  Queen's  Bench  by  the  Rules  of  the  Judges 
of  the  Courts  of  Queen's  Bench  and  Common  Pleas 
of  Hilary  Term,  1870,  f  (x)  or  in  respect  of  the  mat- 
ters excepted  in  regard  to  the  Referee  by  the  56oth 
of  the  Orders  of  the  Court  of  Chancery ,-f-  or  in  respect 
of  appeals  from  Judges  of  County  Courts  or  Local 
Masters,  or  in  respect  of  any  other  matter  which  by 
these  Orders  is  expressly  required  to  be  done  by  a 
Judge  of  the  High  Court. J  (Sr.e  R.  Sup.  C,  1875, 
Order  54,  R.  2.) 

*  By  the  English  Rule  a  Master  has  nearly  the  same  authority  in 
the  Q.  B.,  0.  F,  and  Exch.  Divisions.  By  this  Rule  the  same 
officer  is  to  have  jurisdiction  in  the  Chy.  D.  as  well  as  in  the  Q  B 
and  C.  P. 

t  For  the  powers  of  these  officers  (with  the  exceptions  referred  to) 
see  the  notes  to  sec.  62,  mpra. 

J  See  Rules  245,  sub-sees,  (b)  and  (c)  ;  246,  sub-sees,  (d)  and  (e)  : 
394,  421,  424. 

(x).  Formerly  the  Referee  in  Chambers  could  entertain  motions 
to  commit  for  disobedience  of  an  order  to  produce,  but  the  Clerk  of 
the  C.  &  P.  Q.  B.  had  no  jurisdiction  in  matters  relating  to  the 
liberty  of  the  subject.  The  latter  restriction  is  under  this  Rule  held 
to  prevent  the  Master  in  Chambers  from  entertaining  motions  to 
compel  obedience  to  an  order  for  production  by  committal  (Keefe  v. 
Ward,  18  C.  L.  J.  166). 

The  formsr  Rsferee  had  no  power  to  exercise  the  jurisdiction  con- 
ferred by  R.  S.  O.  c.  49,  ss.  10,  16,  on  a  Judge  in  Chambers,  as  this 
jurisdiction  was  conferred  after  the  Gen.  Orders  of  conferring  on  the 
Referee  (with  certain  exceptions)  the  jurisdiction  then  possessed  by 
a  Judge  in  Chambers  (Queen  v.  Smith,  1  Pr.  R.  429  ;  see  Wark  v. 
Moulton,  1  Pr.  R.  144).  The  Clerk  of  the  C.  &  P.,  Q.  B.,  has  ex- 
ercised such  power  (see  Watts  v.  Hobson,  7  Pr.  H.  334).  See  also 
Re  Nolan,  6  Pr.  R.  115  ;  Re  Arnott,  8  Pr.  R.  39.  In  Gollverv. 
Swayzie,  8  Pr.  R.  421,  the  Referee  was  held  to  have  jurisdiction 
under  R.  S.  O.  c.  49,  s.  9  as  not  conferring  a  new  jurisdiction  but 
merely  extending  that  which  he  already  had  under  Gen.  Order  56. 

The  Referee  was  also  held  to  have  no  power  in  an  administration 
suit  to  allow  a  person  claiming  adversely  to  the  heirs  to  be  made  a 
party  in  the  Master's  office  to  establish  the  claim  there  (]}<>  Tofnn, 
To'rin  v.  Tobin,  1  Pr.  R.  67),  nor  to  exercise  a  summary  jurisdiction 
over  solicitors  (Re  L.  &  M.  (Solicitors)  6  Pr.  R.  21),  nor  to  make  an 
order  for  payment  into  Court  by  an  executor  or  administrator  of 
amounts  admitted  to  be  in  his  hands  (Re  Curry,  8  Pr.  R.  340),  see 
however  now  Rule  322. 

An  application  impeaching  the  propriety  of  a  filing  is  not  an  ap- 
peal or  in  the  nature  of  an  appeal  from  the  officer  who  filed  the 
document  so  as  to  exclude  the  jurisdiction  of  the  Master  in  Cham- 
bers (  Water  ous  v.  Farran,  6  Pr.  R  31). 


MASTER    IN    CHAMBERS.  517 

Th«-  Master  in  Chambers  has  no  jiirisdiction  on  conflicting  evidence       Rules 
;ke  out  pleas,  raising  questions  of  liability  preliminary  to  an   421,  422. 
at  and  order  an  account  to  be  taken  (Ryan  v.  Fish,  20  C.  L.  J. 
114). 

7.  Any   official   referee,  upon    the    request    of   the      ^ 
Master  in  Chambers  or  of  a  Judge  of  the  High  Court,  ?e£e  may 
may  sit  with  or  for  such  Master  ;  and  while  sitting  for  S^fy?"*" 

him  shall    have  all  the  authority  and  power  of  suchmasler- 
Master,  but  shall  not  be  entitled  to  any  fees. 

There  is  no  corresponding  English  Rule.  See  Rule  541  making 
similar  provision  where  an  official  Referee  sits  for  the  Master  in 
Ordinary. 

8.  The  County  Court  Judge  of  the  County  in  which  A  t^? 
an  action  is  brought  shall,  from  and  after  the  first  day  county 
of  January,  1882,  have  the  same  power  and  authority  Judges. 
in  the  action  (x)  as  the  Master  in  Chambers  aforesaid, 
save  and  except  that  the  authority  of  such  County 
Court  Judges  shall  not  extend  to  granting  leave  for 
service  out  of  Ontario,  or  to  allowing  service  out  of 
Ontario,  of  a  writ  of  summons  or  of  notice  of  a  writ 

of  summons  ;  provided  also  that  in  counties  in  which 
there  is  a  Local  Master  who  does  not  practise  as  a 
Barrister  or  Solicitor,  and  who  has  not  taken  out  a 
certificate  to  practise,  such  Local  Master  shall,  in 
regard  to  causes  and  actions  brought  in  his  county  in 
the  Chancery  Division,  have  (in  addition  to  his  powers 
as  a  Local  Master)  (?/)  the  jurisdiction,  power,  and 
authority  hereinbefore  given  to  the  County  Court 
Judge  ;  and  in  such  counties  the  County  Court  Judge 
shall  have  and  exercise  the  said  jurisdiction,  power, 
and  authority  only  in  regard  to  causes  and  actions 
brought  in  his  county  in  the  Queen's  Bench  and  Com- 
mon Pleas  Divisions.  (See  R.  Sup.  C.,  June,  1876,  R. 
19  ;  R.  S.  O.  c.  50,  s.  148;  s.  76  of  Act  supra.} 

I  nterpleader  proceedings    are   proceedings   in   an   action  and 
•re  are  within  this  Rule  (Coukon  v.  Spiers,  9  Pr.  R.  491). 

words   probably  refer   to   tho   powers  which   the  Local 

s  possess  under  Ohy.  (r.  Orders  34.  35  and  3(5  (printed  in  the 

•  Kulf  117),  and  to  those  conferred  by  (Ten.  <).  G3S  (printed  in 

note  to  Rule  3).     The  latter  powers  are  expressly  preserved  intact 

by  Rule  3  <  7,V  AUan,  r^mck  v.  Allan,  9  Pr.  R.  277). 

The  jurisdiction  of  a  Local  Master  under  this  Kale  is  limited  in 
the  same  way  as  that  of  a  County  Court  Judge,  by  clause  (a)  of  this 
Rule  (FrcA  v.  Macdonald,  '20  C.  L.  J.  136  ;  4  C.  L.  T.  197). 
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Rule  422.  The  restriction  in  this  Rule  with  respect  to  orders  for  service  or 
allowing  service  of  writs  out  of  the  jurisdiction  extends  to  cases 
where  defendant  has  absconded  from  the  country,  and  substitutional 
service  is  desired  upon  some  person  within  the  jurisdiction  (Clark  v. 
Auger,  3  C.  L.  T.  217;. 

(a)  The  power  and  authority  of  a  County  Court 
Judge  under  this  Rule  shall  not  apply  to  any  action 
in  which  the  writ  is  issued  in  the  County  of  York,  or 
(except  by  consent)  to  any  action  wherein  the  solicitors 
for  all  parties  do  not  reside  or  have  not  offices  in  the 
county  town  of  the  county  in  which  the  action  is 
brought,  or  wherein  any  party  who  has  no  solicitor 
does  not  reside  in,  or  has  not  a  place  of  business  in 
the  county  or  union  of  counties.  Such  consent  by  a 
solicitor  may  be  general  by  a  memorandum  in  writing 
filed  in  the  office  ot  the  Deputy  Registrar  or  Deputy 
Clerk  of  the  Crown  ;  or  may  be  confined  to  any 
particular  action  or  application  and  be  manifested 
as  in  the  case  of  any  other  consent  by  a  solicitor  in 
a  cause  or  matter.  (See  R.  S.  O.,c.  50,  s.  148,  sub-s  2.) 

The  English  Rule  excepts  from  the  power  of  the  Master  or  Dis- 
trict Registrar  authority  to  grant  leave  for  service  of  a  writ  or  notice 
of  a  writ  out  of  the  jurisdiction.  In  this  Province  the  Clerk  of  the 
Crown  and  Pleas  of  the  Queen's  Bench  and  the  Referee  in  Chambers 
always  had  these  powers  under  the  former  practice  and  they  are  now 
continued  to  the  new  officer,  the  Master  in  Chambers,  but  are  not 
for  the  present  given  to  the  County  Court  Judges  or  Local  Masters 
under  this  Rule. 

Where  the  Local  Master  does  not  practice  as  a  barrister,  he  alone 
is  to  have  the  judicial  authority  in  the  Chancery  Division,  under 
this  Rule  ;  subject  to  the  restrictions  in  paragraph  (a)  (Fred  v.  Me 
Donald,  20  C.  L.  J.  136  ;  4  C.  L.  T.  197).  When  he  does  practice, 
or  has  taken  out  a  certificate  to  practice,  the  County  Court  Judge  is 
to  have  the  same  authority  in  regard  to  causes  and  actions  brought 
in  the  Chancery  Division,  as  he  has  in  regard  to  causes  and  actions 
in  other  Divisions,  subject  to  the  restrictions  in  paragraph  (a)  of  this 
Rule,  and  in  Rule  424. 

(a)  This  section  of  the  Rule  varies  from  the  statutory  enactment 
referred  to  which  is  as  follows  : — 

"I4S.  In  actions  in  either  of  the  Superior  Courts,  the  Judge  or 
acting  Judge  of  the  County  Court  for  the  County  in  which  the  action 
has  been  brought  or  the  venue  laid,  may,  upon  the  application  of  the 
plaintiff  or  defendant  in  such  action,  grant  summonses  and  orders 
for  time  to  declare,  plead,  reply  or  rejoin,  and  for  particulars  of 
demand,  or  of  set-off,  and  may  grant  summonses  and  orders  for  pay- 
ment of  money  into  Court,  for  the  allowance  of  bail,  or  for  security 
for  costs  ;  and  such  Judge  of  the  County  Court  may  hear  and  deter- 
mine such  applications,  grant  such  summonses,  impose  such  terms, 
and  make  such  orders  as  might  be  granted,  imposed  and  made  in  the 
like  cases  by  a  Judge  of  one  of  the  Superior  Courts  sitting  in 
Chambers. 
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This  section  shall  not  apply  to  any  action  wherein  the  venue       Rules 
mnty  of   York,  or  to  any  action  wherein  the  attorney    422-424. 
in  Lint,  or  in  eua  of  two  or  in  >       .  i'its,  where  the 

••  any  on  •  or  more  of  them  resides  in  a  County  or  Union 
-  different  from  tli.it  in  which  tha  att  >rney  for  the  plain- 
he  prosaeutes  in  parson,  in  which  the  plaintiff  resides." 
restrict!  >:i  referred  to  iu  the  note  to  the  preceding  Rule  and 
7.    n'f./v/,  there   cited  will   prevent   a  C .unity  Judge  or  other 
ler  this  ll.ile  from  entertaining  a  motion  to  commit 
for  disobedience  of  an  order  for  production. 

423 

9.  The    power    and    authority  of  a.    County  Court  EX  puru- 
Judge  to  make  ex  purtc  orders  shall  not  be  subject  tQ^^Sf* 
the  limitation  set  forth  in  the  preceding  paragraph  (a),  Juds«- 
and  may  be  made  though  the  solicitors  for  all  parties 

do  not  reside  in  the  same  County. 

iie  former  practice  in  the  Courts  of  Queen's  Bench  and  Com- 
mon Pleas  the  authority  of  a  County  Court  Judge  applied  only  where 
the  attorneys  for  all  parties  resided  in  the  County. 

424 

10.  But  no  money  shall  be  distributed  or  paid  out  payment 
for  costs  or  otherwise,  without  the  order  of  a  Divisi-  g^J* 
onal  Court,  or  of  a  Judge  of  the  High  Court  in  £ourt 

or  Chambers  (except  money  paid  into  Court  by  a  de- 
fendant  by  way  of  satisfaction    or  amends,  and   not 
belonging  m  whole  or  in   part   to   an   infant  or  feme 
and  on   the   application    for  such  order,  the 
Court  or  Judge  may  review,  amend  or  refer  back  to 
the    Master  his   report  or   order,  or  make   such  other 
order  as  the  Court  or  Judge  deems  proper.   (See  G.  O. 
Chy.,  \o.  639). 
The  latter  part  of  the  Chancery  Order  referred  to  is  as  follows  : 

"  No  money  shall  he  distributed  or  paid  out  for  costs  or  otherwise, 
without  an  order  of  the  Judge  in  Chambers  or  the  Court,  and  on  the 
application  for  such  order,  the  Judge  may  review,  amend,  or  refer 
back  to  the  Master  his  report  or  order,  or  make  such  other  order  as 

ins  proper.        "-          tpra  p.    I-")-'. 

Tim  effect  of  this  Rule  and  Rule  420  is  to  prevent  the  Master  in 
. '»ers  or  County  Judge,  or  other  oih'cer  from  directing  payment 
of  money  out  of  ( 'ourt. 

Win-re  the  payment  of  money  out  of  Court  is  required  an  appli- 
cation in  other   respects  within  the  jurisdiction   of  the   Master  in 
'i  oth'-r  oiii, ;,-i-,  as  / .  /.  on  an  ;v>plic  ition  for  .sale  of  infants' 
.  the  Mast  r  should  -unbrace  in  his  or  ler  such  direc- 

o'it  of  <  'ourt  -n  lie  thinks  pr  >p  ;r.  but  it  can  only  bo 
•  •  n  •  1  by  the  subsa  ^ueat  order  of  a  Jud^e  (Re 
•:)  IV.  II.  1  ID).    NTo  such  confirmatory  order  is  necessary  in  the 
in  oni  >r  nil  !••  by  the    Referee   in   Chambers  before  the   -hid. 
i  co  fore;  ( K".  C'iiii'ir.>ii,  9  Pr.  R.  77). 


520  ONTARIO  JUDICATURE  ACT,  1881. 

Rules  Orders  are  often  obtained  in  administration  or  partition  suits  to 
424-426  Dispense  with  payment  into  Court  of  some  part  of  purchase  or  other 
moneys,  e.  g.  where  the  party  to  pay  is  also  entitled  to  receive  the 
moneys  when  paid  in.  These  are  in  the  nature  of  orders  for  pay- 
ment out  of  Court  and  are  therefore  now  required  to  be  made  by  a 
Judge  of  the  High  Court.  Such  orders  can  only  be  obtained  on 
notice  to  the  Official  Guardian  where  infants  are  concerned  ( Rule  505); 
and  must  be  left  with  the  Accountant  forthwith  for  entry  (Rule  504). 

Manner  of        n.  Every  application  to  a  County  Court  Judge  or 

application.  Local    Master  under  the  Act  or    these  Rules  shall, 

where  notice  of  the  application  is  necessary  be  made 

in  a   summary   way  by  summons.     (See  R.    Sup.   C., 

1875,  Order  35,  R.  ^5.) 

The  corresponding  Knglish  Rule  directs  that  "  every  application 
to  a  District  Registrar  shall  be  made  in  the  same  manner  in  which 
applications  at  Chambers  are  directed  to  be  made  by  these  Rules." 

Applications  to  a  County  Court  Judge  are  only  to  be  by  summons 
in  matters  in  which  C.  C.  Judges  have,  under  Rule  422,  authority 
delegated  to  them  as  officers  in  their  Counties  of  the  High  Court,  of 
co-ordinate  jurisdiction  with  the  Master  in  Chambers.  Where  they 
act  by  virtue  of  their  jurisdiction  in  County  Court  actions,  the  prac- 
tice under  Rule  490,  is  the  same  as  in  the  High  Court  and  therefore 
applications  must  be  by  notice  under  Rule  404  (Brown  v.  McKenzie, 
18  C.  L\  J.  203). 

(a)  A  summons  shall   be   in   the   form   No.    108  in 
Appendix  (H)  hereto,  with  such  variations  as  circum- 
stances require.     It  shall  be  addressed  to  all  the  per- 
sons on  whom  it  is  to  be  served.      (See    R.   Sup.    C., 
April,  1880,  R.  34.) 

(a)  The  English  Rule  is  the  same. 

(b)  A  summons  shall  be  prepared  by  the  applicant 
or  his  solicitor,   and   shall  be  signed   by  the   proper 
officer  and   when   so   signed   shall  be  deemed   to  be 
issued.     The  person  obtaining  a  summons  shall  leave 
a  copy  thereof  with  the  officer  signing  the  same.    (See 
R.  Sup.  C.,  April,  1880,  R.  35.) 

(b)  The  English  Rule  requires  the  summons  to  be  sealed  instead 
of  being  signed. 

Power  to  12.   If   any    matter  appears  to  the   County   Court 

jiS'eof      Juctee>  Master  in   Chambers,  or   Local  Master,  to  be 

High6 court,  proper  for  the  decision  of  a  Judge  of  the  High  Court, 

he    may    refer  the   same  to   such  Judge ;    and  such 

Judge  of  the  High  Court  may   either  dispose  of  the 

matter,  or  refer  the  same  back   to  the  County  Court 
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Judge  or  officer  aforesaid  with  such  directions  as  such      Bulea 
Judge  of  the  High  Court  may  think  fit.     (Sre  R.  Sup.  ^  427« 

Order  35,  R.  6  ;   R.  Sup.  C.  1875,  Order  ^4, 
Rule  3  ;   Reg.  Gen.  Hil.  T.  1870  ;  see  29  U.  C.  Q.  B., 

The  Knglish  Order  .'to,  Rule  0,  makes  this  provision  with  reference 

,  hi  oh  come  before  the  District  Registrar,  and  Order  54, 

intains  a  like  provision  with  reference  to  the  Master.     Rule 

of  Hilary  Term,  1870,  contains  a  like  provision   with   reference  to 

'ore  the  Clerk  of  the  Crown. 

•V  be  brought  before  a  Judj.re  under  this  Rule  upon  a 
•  f  the  officer  that  in   his  opinion  the  case  is  a  proper  one 
teard  by  a  Jud^e  ;  otherwise  applications  within  the  jurisdic- 
tion of  any  officer  must  be  disposed  of  by  him  (Hughes  v.  Re.es,  9 
Pr.   I! 

427 
1 3.   Any  person  affected  (,r)  by  any  order  or  decision  Appeal 

of  the  County  Judge  or  officer  aforesaid  may  appeal 
therefrom  to  a  Judge  of  the  High  Court  at  Chambers. 

(a.)  Such  appeal  maybe  made  notwithstanding  that 
the  order  or  decision  was  in  respect  of  a  proceeding 
or  matter  as  to  which  the  Judge  or  officer  aforesaid 
had  jurisdiction  only  by  consent. 

(b)  The  appeal  shall  be  by  motion,  on  notice  served 
within  four  days  after  the  decision  complained  of;  or 
within  such  further  time  as  may -be  allowed  by  a  Judge 
of  the  High  Court  or  by  the  County  Court  Judge  or 
officer  aforesaid  whose  decision  is  complained  of. 

(c)  The  motion  shall  be    made  within   eight  days 
after  the  decision  has  been   made  which  is  appealed 
against,  or  within  such  further  time  as  may  be  allowed 
as  afuivsaid.     (&v   R.  Sup.  C.    1875,  Order    35,  R.  7; 
R.  Sup.  C.  1875,  Order  54,  R.  4-6  ;   Reg.  Gen.  Hil.  T. 
1870  ;  .sr«  29  II.  C.  Q.  B.,  p.  623.) 

Tin-     Knirlish    and    Upper    Canada    Rules    referred    to   contain 

iiat  similar  provisions  with  respect  to  the  Master,   District 

tnd  Clerk  of  the  Crown,  respectively,  though  with  sonic 

In  such  case  the  Deputy  Registrar,  Deputy 
Clerk  of  the  Crown  or  Local  Registrar,  shall, -on  a 
pe  bein^  filed  in  this  behalf,  transmit  to  .the  pr  >- 
per  officer  of  the  High  Court  of  Justice  all  documents 
filed  in  his  office  and  required  for  disposing  of  the 
appeal  ;  and  the  same  shall  be  transmitted  by  mail, 
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."Rule  427.  prepaid  and  registered,  except  where  all  parties  in- 
terested in  such  documents  file  a  consent  to  any  other 
mode  of  transmission.  The  said  documents  shall  be 
returned  in  like  manner  when  the  appeal  has  been 
disposed  of.  (Sec  R.  Sup.  C.  1875,  Order  35,  Rule  14.) 

The  English  Order  35,  Rule  1 4,  refers  to  the  removal  of  a  case 
from  the  District  Registry,  and  does  not  otherwise  correspond  with 
this  provision.  There  is  no  corresponding  provision  in  the  English 
Rules. 

(«)  The  appeal  shall  be  no  stay  of  proceedings 
unless  so  ordered  by  a  Judge  of  the  High  Court  or 
by  the  Judge  or  officer  whose  decision  is  complained 
of.  (See  R.  Sup.  C.  1875,  Order  35,  R.  8  ;  Ib.  Order 
35,  R.  5-) 

The  English  Itule  is  to  the  same  effect. 

This  Rule  governs  appeals  from  the  Master  in  Chambers  and  the 
County  Judges  and  Local  Masters  acting  under  Mule  422  (Lowson  v. 
Canada  Farmers,  tkc.,  9,  Pr.  R,  188). 

(x)  Any  person  affected  by  an  order  may  appeal,  and  therefore  an 
appeal  lies  from  an  ex  r><trfij  order  by  a  person  affected  thereby 
( Wif/lc  v  H.irrlx,  9  Pr.  II.  276  ;  G.  T.  Ri/.  Co.  v.  Ont.  <£•  Qut.  Ry.  Co., 
9  Pr.  R.  420);  but  an  application  to  set  aside  an  order  made  ex  parte 
and  without  knowledge  of  the  facts  is  not  an  appeal,  and  not  within 
this  Rule  (Hughes  v.  Field*,  1  C.  L.  T.  702). 

The  time  for  appealing  runs  from  the  issue  of  the  order  and  not 
from  the  day  upon  which  it  was  pronounced  (McNeil  v.  McGregor, 
3  C.  L.  T.  309;  see  Heatley  v.  Newton,  19  Ch.  D.  326;  Gibb  v. 
Alnrpht/,  2  Chy.  Ch.  132).  The  contrary  is  however  laid  down 
in  Dayer  v.  Robertson,  9  Pr.  R.  78.  See  also  9  Pr.  R.  188. 

When  the  time  expires  on  a  Sunday  or  holiday  Rule  457  applies. 
(See  that  Rule  and  Taylor  v.  Jones,  45  L.  J.  C.  P.  110). 

Orders  extending  the  time  should  not  be  made  ex  parte  (Hamilton 
v.  Tweed,  9  Pr.  R.  448). 

Where  an  order  was  made  on  Friday  so  that  two  clear  days  notice 
of  appeal  could  not  be  given  for  the  next  Chamber  day,  (Monday), 
application  was  made  ex  parte  within  four  days,  for  leave  to  bring 
on  the  appeal  on  the  following  Thursday,  but  leave  was  given  instead 
for  the  following  Monday,  and  no  order  was  taken  out  extending  the 
time.  Held,  not  an  application  for  an  extension  of  time,  and  an  ob- 
jection that  the  appeal  could  not  \>e  heard  as  eight  days  had  expired, 
was  overruled  (Standard  Bank  v.  Wells,  20  C.  L.  J.  71  ;  4  0.  L.  T. 
135). 

The  time  was  extended  where  there  was  the  intention  to  appeal, 
but  by  misapprehension  of  the  new  practice,  the  time  was  allowed 
to  pass  (Dayer  v.  Robertson,  9  Pr.  R.  78),  also  where  it  was  supposed 
Christmas  vacation  did  not  count  in  computing  the  time  (SuTcirrujht 
v.  Leys,  9  Pr.  R.  200).  See  also  Lowson  v.  Canada  Farmers,  <kc., 
9  Pr.  R.  185  ;  Carter  v.  Stubbs,  6  Q.  B.  D.  116  ;  Gibbon*  v.  London 
Financial  Association,  4  C.  P.  D.  263.  The  motion  by  way  of  appeal 
must  be  made  returnable,  and  not  merely  be  served,  within  the 
eight  days  (Bell  v.  JV.  Staffordshire  Ry.  Co.,  4  Q.  B.  D.  205).  The 
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application  to  enlarge,   should  in  general  be  made  within  the  eight       Rules 

Stirling  v.  /)?/  Barry,  5  Q.  B.  D.  65).  427,  428- 

Appeals  in  the  Chancery  Division  must  be  set  down  as  formerly 
.rer  than  the  preceding  Saturday  (Pandv.  Ralph,  "2  C.  L.  T. 
This  is  not  required  in  the  other  Divisions,  but  the  appeal 
is  brought  on  like  an  ordinary  motion. 

ditleivm-e  exists  also  between  the  practice  of  the  Chy.  Div. 


and  that  of  the  other  Divisions  in  regard  to  bringing  on  the  appeal 

within  eight  days.       The  Judges  in  the  Q.  B.  D.  and  C.  P.  D.  have 

•itly  overruled  objections   that   the   appeal    is   too   late,   and 

•  i  the  motion  as  a  substantive  motion  to  rescind  an  order  im- 

y  made.      There  is  inherent  jurisdiction  in  the  Court  to  vary 

any    order   improperly    made    irrespective    of   the    right   of   appeal 

v.  Lees,  7  -A  pp.  Cas.  34)  ;  and  an  application  to  set  aside  an 

order  made  without  knowledge  of  the  facts  is  not  an  appeal,  and 

•ore  not  within  Rule  427  b.  (Hughes  v.  Fi>'l<l.  ]  C.  L.  T.  70:2'. 

e  to  serve  short  notice  of  appeal  should  not  be  obtained  from 
the  Master  in  Chambers,  (see  1  C.  L.  T.  614,  645,)  he  has  no  power 
rten   the   time   on   a  motion   not    returnable  before   himself. 
••in  v.  Bnultbce,  3  C.  L.  T.  501). 

Appeals  from  a   Judge   in   Chambers  to  a  Divisional  Court  are 
governed  by  Rule,  414. 

As  to  using  fresh  evidence  on  appeals  see  notes  to  Rule  414. 
Tho  Master's  discretion  is  open  to  review  by  an  appeal  under  this 
Rule  (Christie  v.  Conwsty,  9  Pr.  R.  529). 


C)  R  D  E  R  L . 
COSTS. 

i.  Subject  to  the  provisions  of  the  Art,  the  costs  of  TO  be  in 
and  incident  to  all    proceedings   in   the   High  Court  gjjjj*0001 
shall  be  in  the  discretion  of  the  Court;  but  nothing 

A     .        i      i      n    i          •  Saving  as  to 

herein  contained  shall  deprive  a  trustee,  mortgagee,  or  trustee,  etc. 
other  person  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  accord- 
ing to  the  rules  hitherto  acted  upon  in  the  Courts  of 
Equity  :     Provided,  that  where  any  action  or  issue  is  onssues 
tried  by  a  jury,  the  costs  shall  follow  the  event,  unless, j^*6 
upon  application   made  at  the  trial,  for  good  cause 
shewn,  the  Judge  before  whom  such  action  or  issue  is 
tried,  or  the  Court,  shall  otherwise  order.     (R.  Sup. 
C,  1875,  Order  55,. R.  i.) 

ntical  with  the  English  Rule. 
For  scattered   Rules  respecting  costs,   see   Rules  6,   44,  126,    157, 

163,  170,  I'.lb'-MOO,  218,  220,  230,  241,  298,  378.  463  and  489. 
Cnder  the  various  statutes  affecting  costs,   the  rule  in  the  Com- 
mon Law  Courts   was,  that  costs  followed  the  event,  except  in  the 
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Bule  428-  cases  in  which  it  was  otherwise  provided  by  statute.  In  Chancery, 
except  in  the  case  refered  to  in  the  Rule  of  a  trustee  or  mortgagee, 
etc.,  they,  have  been  in -the  discretion  of  the  Court ;  but  the  rule 
acted  upon  was,  that  in  the  absence  of  special  circumstances  the 
party  failing  paid  the  costs  (James  v.  Norton,  I  Charl.  Ca.  [Court] 
161  ;  Downey  v.  Roaf,  6  Pr.  R.  89). 

The  effect  of  the  present  Rule  is  to  repeal  all  former  statutes  as 
to  costs  (except  perhaps  such  as  give  double  or  treble  costs  by  way 
of  a  penalty)  and  to  enable  the  Court  except  in  the  cases  here 
mentioned,  to  deal  with  costs  as  it  may  think  proper  (Garnett  v. 
Bradley,  3  App.  Ca.  944  ;  Parsons  v.  Tinling,  2  C.  P.  D.  119  ;  Ten- 
ant v.  Ellis,  6  Q.  B.  D.  46),  even  where  a  statute  is  silent  or  pro- 
vides otherwise  as  to  costs  (Ex.  p.  Mercers  Co.,  10  Ch.  D.  481  ;  Ex. 
p.  Hospital  of  St.  Katherines,  17  Ch.  D.  378  ;  Re  Lee  v.  Hemingway, 
24  Ch.  D.  669  ;  but  see  Re  Knight's  Trusts,  W.  N.  1884,  43).  So 
where  costs  were  not  asked  for  by  a  rule  nisi  though  they  were  at 
bar,  this  is  no  objection  the  cost  being  in  the  discretion  of  the  Court 
without  any  mention  of  them  (Iff  Peck  &  Go  ft,  46  U.  C.  Q.  B.  211). 
Neither  an  interpleader  order  for  an  issue  (  Wicks  v.  Wood,  26  W.  R. 
680  ;  Hartmont  v.  Foster,  8  Q.  B.  D.  82),  nor  sending  a  case  for  trial 
to  a  County  Court  (Farmers  v.  May,  44  L.  T.  148),  removes  the  case 
from  the  jurisdiction  of  the  High  Court  as  to  costs. 

The  proceedings  must  have  actually  come  into  Court  (Re  Brand- 
reth's  Trademark,  9  Ch.  D.  618)  ;  and  it  is  to  be  observed  that  this 
Rule  only  has  reference  to  costs  of  proceedings  in  the  High  Court, 
not  the  Court  of  Appeal. 

This  Rule  combined  with  s.  32  of  the  Act  has  another  effect,  viz  : 
that  except  in  the  cases  of  trustees,  mortgagees,  etc.,  no  appeal  in 
respect  of  costs  will  be  allowed  as  of  right,  since  s.  32  prohibits 
appeals  in  respect  of  costs,  which  are  by  law  left  to  the  discretion 
of  the  Court,  and  that  discretion  where  it  exists,  is  absolute  (Harp- 
ham  v.  Sliacklork,  19  Oh.  D.  207). 

Orders  have  therefore  been  held  unappealable  in  respect  of  costs 
of  inspection. of  a  mine  allowed  under  Rule  398  ( Mitchell  v.  Darley 
Main  Collier  if  Co.,  10  Q.  B.  D.  457)  ;  costs  directed  to  be  paid  by  a 
solicitor  personally  by  reason  of  misconduct  or  negligence  (Re  Brad- 
ford, 32  W.  K.  238  ;  50  L.  T.  170,  overruling  S.  C.  11  Q.  B.  D.  373) ; 
costs  directed  to  be  paid  to  a  defendant  by  a  co-defendant  though 
there  was  no  issue  between  them  (Church  v.  Fuller,  3  Ont.  417  ;  see 
also  Rudow  v.  Great  Britain  Assurance  Co.,  17  Ch.  D.  600)  ;  costs 
directed  to  be  paid  by  defendant  and  given  over  against  a  third  party 
(Hornby  v.  Car  dwell,  8  Q.  B.  L>.  329)  ;  and  costs  dealt  with  before 
the  trial  and  directed  to  be  borne  by  one  party  ''in  any  event' 
(  Vicary  v.  Great  Northern  Ry.  Co.,  9  Q.  B.  D.  168). 

See  notes  to  sec.  32,  p.  51  supra. 

Costs  are  not  in  the  discretion  of  the  Court,  and  therefore  the 
proper  subject  of  an  appeal  where  they  come  within  the  exceptional 
cases  in  this  Rule. 

Thus  where  a  residuary  legatee  or  executor  takes  proceedings  foi 
the  administration  of  his  testator's  estate,  he  is  entitled  to  costs  oul 
of  the  estate  unless  there  are  special  grounds  for  depriving  him  oi 
them,  and  this  rule  is  preserved  by  the  present  Rule  so  that  thest 
costs  are  not  in  the  discretion  of  the  Court  (Farrow  v.  Austin,  li: 
Ch.  D.  58)  followed  as  to  the  costs  of  residuary  legatees  in  Rt 
Woodhall,  Garbutt  v.  Hewson,  2  Ont.  R.  456  ;  see  also  Croggan  v 
Allen,  22  Ch.  D.  101  ;  Johnstone  v.  Cox,  19  Ch.  D.  17  ;  Turrnsr  v 
Hancock,  20  Ch.  D.  303  ;  Re  Chennell,  8  Ch.  D.  492).  Where  ; 
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:iuMit  is  set  aside,  see  Dutton  v.    Thompson,  23  ( 'h.  1>.  278,  in   B,ule  428. 
'  ,hul.  Act.  sec.  32,  as  to  the  trustees'  costs.     Trustees  who 
guilty  of  impropriety  of  conduct  may  be  deprived  of  costs 
in  the  discretion  of  the   Court  (Re  Hoskin'ti   Trusts,  t>   Ch.  D.  281  ; 
•   v.  Hancock.  (tup.;  Re  C abb  urn,  Ga<je  \.  Rutland,  46  L.  T. 
\ ".  N.  1882,  92  ;  EC  Radch/fe,  Pearse  v.  Radclyffe,  44  L.  T.  96). 
''x  que  tnistent  were  allowed  their  costs  it  was  held  on  appeal 
-  they  were  improperly  made  parties,  their  costs  were  not  in 
scretion  of  the  Court  and  were  disallowed  (Cooper  v.   JV.s< •//, 
1'.  532.  \V.  X.  18S2,  55).     A  mortgagee  is  entitled,  as  by  con- 
to  all  costs  properly  incurred  in  enforcing  his  security  and  such 
ire  not  in  the  discretion  of  the  Court  (Re  Rio  Grande,  ti-c.,  S. 
i.  D.  282).     See  also  notes  to  sec.  32  supra,  p.  50. 


The  discretion  as  to  costs  provided  for  by  this  Rule,  when  an 
action  is  tried  by  a  jury,  can  be  exercised  only  by  the  Judge  who  tries 
upon  an  application  made  at  the  trial,  or  by  a  Divisional  Court. 

\Vhere  the  Judge  at  the  trial  has  made  no  order  the  Divisional 

has  original  jurisdiction  under  this  Rule  to  make  an  order  to 
deprive  a  successful  party  of  the  costs  of  an  action  tried  before  a 
jury  (J///e/-.s  v.  Defries  and  Siddons  v.  Lawrence,  4  Ex.  D.  170), 
upon  an  application  made  within  reasonable  time  after  the  trial 
Bell,  4  Q.  B.  D.  95).  But  where  the  Judge  has  exercised 
his  alternative  jurisdiction  the  Divisional  Court  has,  it  would  seem, 
no  jurisdiction  to  entertain  an  appeal  from  his  order  (Marsden  v. 

'.*hin  and  Yorkshire  Railway  Company,  1  Q.  B.  D.  641  ;  see 
however  p.  643  and  dicta  in  Collins  v.  Welch,  5  C.  P.  D.  at  p.  33). 
These  dicta  are  based  upon  the  English  practice  which  requires  an 

i  from  the  decision  of  a  Judge,  to  be  to  the  Court  of  Appeal 
(O.  41)  r.  4).  In  this  Province  since  a  decision  of  a  Judge  may  be  re- 
viewed by  the  Divisional  Court  under  Rule  510,  (316  a),  cases  may 
occur  where  an  appeal  will  lie  to  the  Div.  Court,  as  to  the  Court  of 

,d  in  England  (see  7  Q  B.  D.  644),  but  probably  the  Div.  Court 
will  not  in  general  interfere  with  the  Judge's  discretion  (see  Kearney 
v.  Harrison,  10  L.  R.  Ir.  17  and  Church  v.  Fuller,  3  Out.  417). 

The  Judge  cannot  entertain  an  application  made  subsequently,  to 

ial  nor  can  the  same  or  another  Judge  at  Chambers  (Baker  v. 

.  2  ().  B.   D.   171  ;  Tyne  Alkali  Co.  v.  Lawson,  36  L.  T.  100  ; 

•'-.iiij  Co.  v.  Rainer,  9  Pr.  R.  494).     The  application 

should  be  made  immediately  after  the  verdict  (see  Collins  v.    Welch, 

M.illoch  v.  Johnson,  4  U.  C.  Q.  B.  352). 

.  t  the  trial "  would  seem  to  mean  at  the  same  sitting  of  the 
le  A/kali  Co.  v.  Lawson,  sup.  ;  Kynaston  v.  Mackinder,  37 
.  or  "  substantially  at  the  trial  "  (Collins  v.    Welch,  5  C.  P. 
D.  at  p.  33),  and  the  Judge  may  reserve  his  decision  on  the  applica- 
tion and  "ive  judgment  at  a  subsequent  time  (see  Wise  v.  Hewson,  1 
Pr,  R.232). 

lu  Fritz  v.  ffobfson,  14  Ch.  D.  542,  where  costs  of  an  injunction 
had  been  reserved  till  the  trial,  but  Counsel  had  then  omitted  to 
•  i-  them,  the  omission  was  supplied  on  subsequent  motion  under 
Rule  338. 

Where  the  Judge  at  the  trial  anticipates  an  application,  in  the 
presence  of  counsel  on  both  sides,  or  without  any  application  (Turner 
v.  Ht'ijland,  4  C.  P.  D.  432)  he  has  power  to  make  an  order  depriv- 


ing the  successful  party  of  costs,  though  the  counsel  for  the  other 
us  applied  to  him  to  do  so  (Collins  v.  Welch,  5  C. 


aide  has  not  in  terms 
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Kule  428.  P-  D.  27  ;  Marsden  v.  Lancashire  and  Yorkshire  JRy.  Co. ,  7  Q.  B. 
D.  641)  ;  or  to  order  payment  of  a  fixed  sum  in  lieu  of  costs  (  Wll- 
mott  v.  Barber,  15  Ch.  D.  96  ;  17  Ch.  .D.  774.) 

In  exercising  his  discretion  to  deprive  a  successful  party  of  his 
costs,  the  Judge  is  not  confined  to  the  consideration  of  the  conduct  of 
the  party  in  the  course  of  the  litigation,  but  may  consider  his  con- 
duct previous  to  and  conducing  to  the  litigation.  He  must,  however, 
assume  the  truth  of  the  facts  found  by  the  jury  (Harriett  v.  Vise, 
5  Ex.  D.  307). 

The  discretion  is  a  judicial  one,  and  a  plaintiff  who  successfully 
enforces  a  legal  right,  and  in  no  way  misconducts  himself,  may  not 
be  deprived  of  costs,  but  is  entitled  to  them  as  of  right  (C'/o//  /•  \. 
Whittington,  15  Ch.  D.  501  ;  The.  Condor.  4  P.  D.  120  ;  Uj>inan  v. 
Forester,  24  Ch.  D.  231  ;  Goodhart  v.  ffyett,  25  Ch .  D.  182).  So  the 
Judge  cannot,  except  under  some  special  Statute,  impose  costs 
beyond  the  costs  of  suit  by  way  of  penalty.  His  discretion,  how- 
ever, extends  to  ordering  a  defendant  to  pay  half  costs  (  Wilmolt  v. 
Barber,  15  Ch.  D.  96  ;  17  Ch.  D.  772),  or  no  more  costs  than  the 
verdict  (Hancock  v.  Hale,  28  Sol.  Jour.  230,  where  only  £21  was  re- 
covered on  a  much  larger  claim) ;  to  refusing  costs  where  improper 
charges  are  made  and  not  sustained,  or  directing  payment  of  the  op- 
posite party's  costs  of  such  charges  (see  Neil  v.  Winter,  9  Gr.  261  ; 
Hodgins  v.  McNeil,  ib.  305;  McKenzie  v.  Yielding,  11  Gr.  406)  or 
where  a  party  otherwise  misconducts  himself,  as  by  making  an  un- 
truthful answer  (Finlaysonv.  Milliard,  10  Gr.  130)  ;  or  unnecessarily 
bringing  a  suit  (Darling  v.  Wilson,  16  Gr.  255  ;  Springer  v.  Clarke, 
15  Gr.  664  ;  Fane  v.  Fane,  13  Ch.  D.  228  ;  Re  Cabburn,  46  L.  T. 
848;  W.  N.  1882,  92)  ;  even  in  the  case  of  a  mortgagee  (McLean 
v.  Cross,  3  Chy.  Ch.  432)  ;  and  the  discretion  also  extends  to  costs 
dealt  with  before  the  trial,  so  that  they  may  be  directed  to  be 
borne  by  one  party  in  any  event  ( Vicary  v.  Great  Northern  Jit/.  Co., 
9  Q.  B.  D.  168). 

The  fact  that  the  action  was  brought  without  first  making  an 
application  to  defendant  for  the  relief  sought,  was  not  considered 
sufficient  to  deprive  plaintiff  of  costs  under  the  circumstances  in 
Good/tart  v.  ffyett,  25  Ch.  D.  182. 

A  Judge  before  whom  a  second  trial  is  held,  has  power  to  order  a 
plaintiff  who  recovers  a  nominal  sum  to  pay  the  costs  of  both  trials, 
even  where  the  action  is  tried  before  a  jury  (Harris  v.  Petherick,  4 
Q.  B.  D.  611). 

Queer -e,  whether  when  the  plaintiff  fails  the  defendant  can  be 
ordered  to  pay  the  whole  costs  (Dick  v.  Yatcs,  18  Ch.  D.  76  ;  Foster 
v.  G.  W.  Ry.,  8  Q.  B.  D.  25,  515  ;  see  Butcher  v.  Pooler,  24  Ch.  D. 
273),  in  such  case  the  defendant  may  be  ordered  to  pay  a  co-defen- 
dant's costs,  though  there  is  no  issue  between  them  (Church  v. 
Fuller,  3  Ont.  417). 

Where  in  an  action  of  covenant  the  defendant  paid  money  into 
Court  and  denied  the  breach,  and  a  referee  to  whom  the  issues  were 
referred,  reported  that  the  money  paid  in  was  sufficient  to  satisfy 
the  claim,  it  was  held  that  the  costs  were  in  the  discretion  of  the 
Court,  and  that  the  proper  method  of  exercising  it  was  by  allowing 
plaintiff  his  costs  up  to  the  time  of  payment  into  Court,  and  defen- 
dant the  costs  of  the  action  after  that  time  (Buckton  v.  Higgs,  4  Ex. 
D.  174). 

But  where  a  cause  was  referred  by  consent  at  the  trial  to  a  Master 
under  the  C.  L.  P.  Act,  as  a  matter  of  account,  formal  judgment 
being  entered  by  the  plaintiff,  and  the  order  of  reference  was  silent 
as  to  costs,  after  an  award  that  nothing  was  due  to  plaintiffs  beyond 
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•  i  into  Court,   it  was  held  that  the  proceedings  \\eiv  nut    Rule  428- 
the  High  Court"  within  this  iluie,   bat  withdrawn 
ut  of  tin-  parties,  and,  the  parties  having  agreed 
.  tin-  Court  e.'uld  not  add  to  it,  and  had  no  po\» 
./*///»•.</  v    Barrow  x///>  />',/;/-/;,/,/  Co.,  '1  «,».   B.  D.  :Wf>). 

•nrioncd  this    Uule    ivj teals  previous  statutes  which 

a  in  any   particular  way   (<!<irn<  ft  v.  />V(f" 
944). 

If  this  KuK-  atl'ects  the  provisions  of  the  C.   L.  I*.  Act  as  to  suits 

within  the  competence  of  a  County  or  Division  Court,  the  ('ourt,  in 

!  of  it-    Discretion   in   such  eases,  would   probably  act  in 

nice  with  the  statutory  enactments  on  the  subject  contained 

in  K.  S.  ( ».  c.  .">(),  s.  847.  whicli  are  as  foil- 

a  suit  of  the  proper  competence  of  a  (  Yuinty  Court  K<'v-  £tat.  c. 
•lirht  in  either  of  the   Superior   Courts  of  Common  Law,  or  in  £0>  S-  347< 
suit  of  the  proper  competence  of  a  Division  Court  is  brought 
in  either  of  such  Superior   Courts,  or   in    a   County  Court,  the  costs 
shall  be  taxed  in  the  manner  hereinafter  mentioned. 

In  case  the  Judge  who  presides  at  the  trial  of  the  cause, 

certifies   in   open    Court,    immediately    after  the   verdict  has   been 

at  any  future  time  to  which  he  may  then  postpone  the 

•M  of  granting  or  refusing  the   certificate,  that  it  is  a  lit 

to  be  withdrawn  from  the  County  Court  or  Division  Court,  as 

.  and  brought  in  the  Superior  Court  or  a  County 

Court,  as  the  case  may  be,  the  plaintiff  shall  recover  his  costs  of 

suit  according  to  the  practice  of  the   Court  in  which  the  action  is 

brought,  in  like  manner  and  subject  to  the  like  deduction  or  set-oil' 

-rs  of  issues  upon  which  the  defendant  has  succeeded,  as  he 

would  have  done  and  would  have  been  subject  to  in  case  his  suit  h;;d 

•  the  proper  competence  of  the  Court  in  which  the  action  is 

brought. 

In   case  the  Judge  who  presides  at  the  trial  of  the  cause 
curt i lies    at    the    time    aforesaid   that    the    plaintiff  had  reasonable 
ground  for  believing  he  had  the  right  of  withdrawing  his  cau>-e  from 
iintv  ( 'ourt  or  Division  Court,  as  the  case  may  be,  and  bring- 
ing it  in  the  Superior  Court  or  a  County  Court,  as  the  case  may  be, 
and  that  the  defendant,  without  just  reason,  defended  the  same,  the 
plaintiff  shall  recover  his   costs   of  suit  according  to  the  practice  of 
•art  in  which  the  action   should  have   been  brought,  in  like 
manner,   and  subject   to  the  like  deduction  or  set-off  for  costs  of 
14)011  which  the   defendant  has  succeeded,  as  he  would  have 
uid  would   have  been  subject  to  in  case  he  had  brought  his 
action  in  such  Inferior  Court. 

"  3.   In  case  the  Judge  who  presides  at  the  trial  does  not  certify 

I,  the  plaintiff  shall  recover  only  County  Court  costs,  or 

•M  <  'ourt  costs,  as  the  case  may  be,  and  the  defendant  shall  be 

entitled  to  tax  his  costs  of  suit  as   between  attorney  and  client,  and 

so  much  thereof  as  exceeds  the  taxable  costs  of  defence  which  would 

been  incurred  in  the  County  ('ourt  or  Division  Court,  shall,  on 

entering  judgment,   be -set   off' and    allowed   by   the  taxing  officer 

t  the  plaintiff's   County  Court  or    Division  Court  costs  to  be 

or  against  the    costs  to   be   taxed  and  the  amount  of  the 

verdict,  if  it  be  necessary  ;  and  if  the  amount  of  the  costs  so  set 

off  exceeds  the  amount  of  the  plaintiff's  verdict  and  taxed  costs,  the 

defendant  shall  be  entitled  to  execution  for  the  excess  against  the 

plaintiff." 

S«e  Whitehead  v.  Tait,  30.  L.  T.  122. 
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Rule  428-  The  last  subsection  of  this  section  would,  under  the  decision  in 
Garnettv.  Bradley,  sup.,  seem  to  have  been  repealed  by  the  last 
clause  of  Rule  428,  and  a  plaintiff,  as  in  that  case,  recovering  a 
farthing  damages  would,  if  the  Judge  made  no  order,  have  been 
entitled  to  costs  taxed  in  the  usual  way,  the  event  being  in  his 
favour.  (See  Parsons  v.  Tinlinfj,  2  C.  P.  *D.  119).  To  remedy  this 
the  following  Rule  was  made  (see  Whiteheadv.  Tait,  sup.)  :  — 

Scale  where      [la-  I11   case  of   trial   by   jury,  and  the  Judge  or 


makes  no  order  respecting  the  costs,  under  Rule 
428,  the  taxation  of  costs  shall  be  under  such  scale  of 
allowance  only  as  would  have  been  applicable  before 
the  passing  of  the  Judicature  Act  ;  and  the  event  shall 
in  such  case  be  to  recover  costs  according  to  such  scale, 
subject  to  such  rights  of  set  off  as  to  costs  as  apply 
under  the  Common  Law  Procedure  Act]. 

Where  the  "  event  "  is  the  result  of  a  single  issue,  the  successful 
party  will  be  entitled  (subject  to  any  special  order  made  by  the 
Judge)  to  costs  according  to  the  amount  recovered. 

<Jases  where  Where  however  there  are  several  issues  or  there  is  a  counter-claim 
several  am\  neither  plaintiff  nor  defendant  is  wholly  successful,  difficulty 
has  arisen  in  determining  what  the  "  event  "  is  which  the  costs  are 
to  follow.  It  has  been  held  that  the  word  "event  "  in  this  Rule  is 
complex,  and  must  be  read  distributively  as  regards  distinct  causes 
of  action.  The  general  costs  of  the  cause  follow  the  judgment,  but 
the  costs  of  the  particular  issues  must  be  respectively  taxed  in 
favour  of  the  party  who  has  succeeded  on  them  (Mi/era  v.  Defriesl 
Ex.  D.  at  p.  180  ;  Stooke  v.  Taylor,  5  Q.  B.  D.  569,  in  which  the 
previous  case  of  Staples  v.  Youmj,  "2  Ex.  D.  324,  was  not  approved 
of  ;  see  also  Ellis  v.  Desilca,  6  Q.  B.  D.  521  ;  Waring  \.  Ptarman, 
32  W.  R.  429). 

In  each  issue  the  "  event  "  is  the  result  of  all  the  proceedings  in- 
cidental to  the  litigation,  and  the  costs  which  follow  the  event 
include  the  costs  of  all  the  stages  of  that  litigation  ;  and  therefore 
where  a  new  trial  was  had  and  the  plaintiff  on  the  second  trial  re- 
covered a  verdict,  he  was  held  entitled  to  the  costs  of  the  first  trial 
as  part  of  the  costs  of  the  action  (Field  v.  Great  Northern  Ry.  3 
Ex.  D.  261  ;  Green  v.  Wright,  2  C.  P.  D.  354). 

In  Abbott  v.  Andrews,  8  Q.  B.  D.  648,  where  the  plaintiff  suc- 
ceeded on  some  issues  but  was  nonsuited  on  others,  no  order  being 
made  as  to  costs,  the  defendant  was  held  entitled  to  costs  of  issues 
on  which  the  plaintiff  was  nonsuited,  and  the  plaintiff  to  the  other 
costs,  including  the  general  costs  of  the  cause.  Where  a  judgment  is 
ambiguous  as  to  costs,  application  should  be  made  to  the  Judge  to 
pronounced  it  to  correct  the  ambiguity.  It  is  not  proper  to  bring 
the  matter  up  on  an  appeal  from  the  taxing  officer  (ib.  )  .  Sparrow  v. 
Hill,  8  Q.  B.  D.  479,  may  also  be  referred  to,  though  in  that  case  the 
Judge  made  an  order  as  to  costs.  There  the  plaintiff  succeeded  on 
three  heads  of  his  claim  and  was  awarded  costs  in  respect  of  the 
amounts  recovered,  and  the  defendant  was  given  costs  in  respect  of 
the  rest.  Therefore  the  plaintiff  was  held  entitled  to  the  general 
costs  of  the  cause  excepting  those  which  related  to  the  issues  on 
which  he  had  failed,  and  the  defendant  was  given  his  costs  of  the 
latter  issues. 


COSTS.  529 

In  cases  in  which  there  are  counter-claims  most  difficulty  occurs.    B,uie  423. 
'..1  seem  to  he  a  distinction  between  cases  where  a  de-  Cases  of 
up  a  counter-claim  in  the  nature  of  a  set  off  of  a  debt  or  counter 
liquidated  claim,  and  a  counter-claim  for  unliquidated  damages.     In  (:liliui- 
the  latter  ease  the  plaintiff  cannot  foresee  that  the  defendant  will  set 
counter-claim,   but  may  prefer  to  bring  a  cross-action,  while 
must  know  of  the  existence  of  the  claim  and 
eivdit  for  it,   if  good.     (See   Heritage  v.  Ford,  71  L.  T. 
;  titooke  v.  Taylor,  infra). 

where  the  plaintiff  establishes  his  claim  and  the  defend-  Set-off 
ant  a  set  off  of  an  equal   or  greater   amount,  the   defendant   has 
•led  and  the  plaintiff  failed  and  the    defendant  is   therefore 
I  t«»  costs  of  the  action  (Stooke  v.    Taylor,  5  Q.   B.  D.  576  ; 
/iromhy,6  Q.  B.  D.  794  ;  Heritage  v.  Ford,  sup.). 

•  he  other  hand  where  the  plaintiff  establishes  a  claim  and  the 
:  nit  establishes  a  counter-claim  in  the  nature  of  a  cross-action 
•.'til  claim  and  counter-claim  are  successful,   the   plaintiff  is 
1  to  the  costs  of  the  action  (without  any  apportionment  of 
•-mon  to  both  claim  and  counter-claim),  and  the  defend- 
such  costs  only  as  are  properly  attributable  to  the  counter- 
claim (llr  iji-itwn,   Ward  v.  Mow,  23  Ch.  D.  377  ;  Stooke  v.  Taylor, 
-/  v.  Davidson,  5  Ex.  D.    189;  Ellis  \.  DetUna,  6  Q.  B. 
1  ;.     This  skives  the  general  costs  of  the  action  not  to  the  party 
ring  the  most,  or  to  the  party  to  whom  the  litigation  is  on  the 
arable,  but  to  the   plaintiff  (Bainesv.   Bromley,  supra; 
'/i  v.   J'i/tffi/,  32  W.  R.  4(53),  whether  the  balance  is  in  favour 
of  the  plaintiff  (ffallinan  v.  Pr.r,,  41  L.  T.  627  ;  27   \V.    K.  490), 
Or  the    defendant   (R?  Brown,     Ward    v.    Morse,  $upra}.     See  also 
•  •i.)i,  32  \V.  R.  429  ;  and  Coughlin  v.  HottingswortJi, 
I,.    -I.  J;»7,  where  costs  were  directed  to  be  taxed  upon  this 
principle,  and  judgment  was  directed  to  be  entered  for  the  balance 
which  should  be  found  for  either  party. 

. .  Kf tsteven,  47  L.  T.  545,  the  plaintiff  claimed  £49, 

iendant  admitted  the  claim  and  counter-claimed  for  £75, 

;  "lit  was  for  the  plaintiff  on  the  claim  admitted  and  costs,  and 

defendant  for  £40  and  costs.     It  was  held  that  the  plaintiff 

:. titl.-d  to  costs  up  to,  and  including  the  statement  of  defence 

in    defendant  to   costs  after  that  time. 

Similarly,  where  the  claim  and  counter-claim  are  both  dismissed, 

the  plaintiff  is  to  pay  the  defendant  the  general  costs  of  the  action, 

ami  the  defendant  has  only  to  pay  the  sum  by  which  the  costs  have 

•.sed  by  the   counter-claim   (Saner  v.    Hilton,    11    Ch.  D. 

410  ;  M.^un  v.  Brentini,  15  Ch.  D.  287). 

Where  the  claim  was  dismissed  without  costs,  and  the  counter- 
claim with  costs,  the  Judge  ordered  defendant  to  pay  half  plaintiff's 
convenient  mode    of   settling   the    matter    (  Wilmott   v. 
D.  96  ;   17  Ch.  D.  774). 

'd  v.  tirdijwick,  4  C.  P.  I).   459,   the  plaintiff  claimed  a 

sum  exceeding  £">().      The  defendant  pleaded  a  set-oil',  and  also  made. 

a  counter-claim  for  goods  to  the  amount  of  about  £24.     The  action 

was  referred  to  a  Master,    costs   to  abide  the   event.     The    Master 

certified  that  there  was  clue  to  the  plaintiff  on   the  claim   £10,    and 

defendant  on   the   counter-claim  £23,   and  that  the    balance 

due  to  the  defendant  was  £7.     Held,  that  defendant  was  entitled  to 

sts,  as   the   question  was,  taking    claim    and  counter-claim 

34 
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Rule  428-  together,  which  was  creditor  and  which  was  debtor,  and,  the  finding 
being  in  favour  of  the  defendant,  that  was  the  event  which  the  costs 
were  to  follow.  The  reasons  for  this  decision  .are  dissented  from  by 
Cockburn,  0.  J.,  in  Stooke  v.  Taylor,  5  Q.  B.  I).  582,  though  the 
decision  itself  is  approved  of  as  in  accordance  with  the  principles 
above  mentioned,  because  the  defendant  succeeded,  but  the  plaintiff 
failed,  as  to  costs,  not  having  received  £20,  so  ns  to  be  entitled  to 
costs  under  the  County  Court  Act.  See  also  Lowe  v.  Holme.  ?>\ 
W.  R.  400,  52  L.  J.  Q.  B.  270. 

Where  the  plaintiffs  claimed  £304  1  7s.  9d.  and  the  defendants  set 
up  a  counter-claim  for  £480,  the  arbitrator  to  whom  the  matter  was 
referred  found  h\  favour  of  the  plaintiffs  for  £373,  and  in  favour  of 
the  defendants  for  £375.  The  Court,  on  appeal  from  the  District 
Registrar  who  had  given  the  costs  of  the  cause  to  the  defendants, 
ordered  "the  costs  of,  and  relating  to  the  plaintiff's  claim,  and  the 
proof  thereof  to  be  paid  by  the  defendants,  and  the  costs  of,  and 
relating  to  the  defendants'  counter-claim,  and  the  proof  thereof,  to 
be  paid  by  the  plaintiffs"  (Cole,  Marc/Hint  <0  Co.  v.  Firth,  4  Ex.  D. 
301). 

It  has  been  held  in  England  that  the  costs  of  an  action  in  which 
judgment  has  been  signed  in  default  of  defence,  and  the  damages 
have  been  assessed  by  a  jury  upon  a  writ  of  inquiry  do  not  follow 
the  event,  but  are  in  the  discretion  of  the  judite,  there  having  been 
no  trial  with  a  jury  (Gath  v.  Howarth,  2S  Sol.  Jour.  427  ;  \V.  X. 
1884,  99). 
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[ib.  In  all  actions  which  (before  the  passing-  of  the 
Ontario  Judicature  Act,  1881,  and  the  Law  Reform 
Act  of  1868;  might  have  been  brought  unde'r  the 
equity  jurisdiction  of  the  County  Court,  and  which 
are  now  carried  on  in  the  High  Court  of  Justice,  such 
fees  and  >.isbursements  may  be  charged  as  are  fixed 
by  the  lower  tariff  referred  to  in  Order  553  of  the 
General  Orders  of  the  Court  of  Chancery,  and  for  all 
fees  and  disbursements  not  provided  for  in  the  said 
lower  tariff  may  be  charged  the  amounts  allowed  in 
like  cases  by  the  tariff  of  the  loth  September,  1881, 
subject,  however,  to  the  same  proportion  of  reduction 
as  exists  between  the  said  lower  tariff  and  the  higher 
tariff  of  the  Court  of  Chancery.  (Rule  515).] 

Under  the  former  practice  and  this  Rule  costs  are  taxable  upon 
the  higher  or  lower  scale  (without  express  directions  to  the  Taxing 
Officer)  according  to  whether  or  not  the  action  might,  prior  to  32 
Viet.  c.  6,  have  been  brought  in  the  County  Court  under  C.  S.  U.  C. 
c.  15,  ss.  33-35  (Broufjh  v.  Brantford,  Ac.,  25  Gr.  43). 

The  County  Court  had  no  jurisdiction,  and  therefore  costs  have 
been  held  taxable  on  the  higher  scale,  where  defendants  did  not  reside 
in  the  county  (McLeod  v.  Millar,  12  Gr.  194;  Doubledee  v.  Credit  Val- 
ley Ry.  Co.,  8  Pr.  R.  416  ;  lie  Lyons,  20  C.  L.  J.  33)  ;  where  service 
out  of  jurisdiction  was  necessary  (Laiorason  v.  Fitzyerald,  9  Gr.  471  ; 
Skelly  v.  Skelly,  18  Gr.  495),  but  not  where  a  defendant  out  of  the 

urisdiction  was  unnecessarily  added  (Scott  v.  Burn  ham,  19  Gr.  238)  ; 

n  mortgage  cases,  though  the  amount  due  plaintiff  was  less  than  $200,, 
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if  there  was  a  subsequent  incumbrancer  to  whom  more  than  that  sum       Rules 
was  ilue  (Hyman-  v.  Roots,  11  Gr.  202  ;  Seotkv.  Mcllro;/,  2  Chy.  Ch.    428   429 

-.1  Mitchell  v.  Martin,  -(.'.  L.    J.  249)  ;  in  actions  for  an 

-it  in  partnership  cases  where  the  partnership  had  not  dissolved 

!.  S.  U.  C.  c.  15,  s.  34  (I),  andBlanfif  v.  Mr.Grath,  9 

Pr.  K.  417)  ;  in  suits  for  equitable  relief  where  the  "subject  matter 

involved"  exceeded  3200. 

In  a  bill  by  a  mortgagor  for  an  account  respecting  $350  realized 
at  a  sale  under  the  power  of  sale  in  the  mortgage,  where  the  amount 
due  to  the  mortgagee  \vas  only  -$130,  Held,  that  the  subject  matter 
invoi  \50  (McGilMcuddy  v.  Griffin  20  Gr.  81).  See  also  Re.  • 

20  0.  I,  J.  33. 

The  costs  of  a  judgment  creditor  to  whom  less  than  $200  is  due, 

and  who  teeks  to  obtain  payment  of  his  own  debt  out  of  property 

'ten  fraudulently  conveyed  away  by  the  debtor,  are 

taxable  on  the  lower  scale  no  matter  what  the  value  of  the  property 

he  (Forrest  v  Lay  cock,  IS  Gr.  611). 

The   "  subject  matter  involved"  was  held  to  be  more  than  §200 

at  by  a  purchaser  for  specific  performance  of  a  contract  for 

sale  for  less  than  -S200,  the  plaintiff  having  by  improvements  in- 

•  1  the  value  of  the  land  to  more  than  8200  (Kennedy  v.  Brown, 

6  Pr.  K.  318),  and  in   a  similar  suit,  where  the  plaintiff's  right  to 

compel  the  defendants  (a  Ry.  Co.)  to  maintain  fences  and  crossings 

so  in  question  (Broiuj'i  v.  Brantfurd  Ry.  Co.,  25  Gr.  43). 
In  the  last  case  the  fact  that  an  injunction  had  been  applied  for 
was  also  an  element  in  the  decision,  but  the  necessity  for  an  injune- 
i.ies  not  alone  entitle  to  costs  on  the  higher  scale,  as  a  County 
Court  might  <^rant  an  injunction  in  cases  in  other  respects  within  its 
jurisdiction  (//,-,    v.  Trim,  8  Pr.  K.  405). 

The  fact  of  the  title  to  land  being  in  question  did  not  oust  the 
jurisdiction  of  the  County  Court  on  its  equity  side  (ib.J, 

relating  to  administration  actions  are  not  important  since 
(543  (jupra  p.  156).  The  following  are  reported  :  Re.Scott, 
•.  <l»ld.-<iiuiii  v.  Goldsmith,  17  Gr.  213. 

428c 

\io.  In   every  case  in    which  judgment  is  entered  ?t%?lewhcre 
.K  -.  •    i          j.i         j      •    •  r        /~  T      i  judgment 

without  trial  or  the  decision  of  a  Court  or  Judge  or  without  a 

order  as  to  the  costs,  and  where  the  amount  of  judg-  ast 
merit,  pri.mi  facie,  appears  to  be  within  the  jurisdiction 
of  an  inferior  court,  the  taxing  officer  shall  not  tax 
full  costs  of  the  High  Court,  without  proof  on  affi- 
davit to  his  satisfaction  that  the  suit  was  properly 
instituted  therein  ;  and  if  properly  within  the  juris- 
diction of  the  County  or  Division  Courts,  then  the 
taxation  shall  be  on  the  scale  of  fees  in  such  Courts, 
subject  to  revision  as  in  other  cases].  (Rule  511). 

To  determine  the  proper  scale  of  fees,  it  is  the  duty  of  the  Taxing 
Officer  to  look  at  the  pleadings,  and  if  necessary  to  receive  affi- 
davits so  as  to  ascertain  the  facts  of  the  case  (  White  Serving  Machine 
Co.  v.  Belfry,  19  C.  L.  J.  354). 

429 

2.  In   any  cause  or  matter  in   which  security  for  Amount  of 
costs  is  required,  the  security  shall  be  of  such  amount  SS"*  f°r 
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Kule  429.  and  be  given  at  such  time  or  times  (a)  and  in  such 
manner  and  form,  as  the  Court  or  a  Judge  shall  direct. 
(R.  Sup.  C,  February,  1876,  R.  /;  G.  O.  Chy.  No. 
321  ;  R.  S.  O.  c.  40,  s.  97). 

Identical  with  the  English  Rule. 

(«)  The  words  "at  such  time  or  times"  have  been  held  to  be  in- 
consistent with  the  former  rule  that  application  for  security  must 
be  made  before  taking  a  step,  otherwise  the  right  was  waived  (see 
•  Knowlton  v.  Knowlton,  8  Pr.  R.  400  ;  Pendry  v.  O' Neil,  1  Pr.  R.  52  ; 
llathway  v.  Daiy,  9  Pr.  R.  91),  and  it  is  therefore  held  in  England 
that  now  in  a  proper  case  security  may  be  ordered  or  increased 
at  any  stage  of  the  cause  however  late  e.  g.,  after  reply,  and  notice 
of  trial  given  (Lydney,  &c.,  v.  Bird,  23  Ch.  D.  358  ;  see  also  Tellett  v. 
Lalor,  8  L  R.  Ir.  8  ;  ttc.il  v.  Lazenby,  12  L.  R.  Ir.  75,  and  Arkwriyht 
v.  Xewbold,  W.  N.  1880,  59).  In  this  Province  though  the  right  is 
not  waived  by  taking  a  step,  the  application  must  be  made  at  a 
reasonable  time,  which  has  been  considered  to  be  in  general  before 
issue  joined  (Caswell  v.  Murray,  18  C.  L.  J.  76  ;  9  Pr.  R.  192). 

One  surety  may  be  sufficient.  The  number  is  in  the  discretion  of 
the  officer  before  whom  the  question  of  the  allowance  of  the  security 
comes  (Fletcher  v.  Noble,  19  C.  L.  J.  253). 

A  defendant  is  prima  facie  but  not  necessarily  entitled  to  security 
because  the  plaintiff's  residence  is  out  of  the  jurisdiction.  If  it  be 
made  apparent  from  evidence  which  the  Court  can  look  at  (such  as 
defendant's  admissions  on  examination),  that  there  is  no  deft-nee, 
security  will  not  be  ordered,  or  a  prmcipe order  will  be  set  aside  (J)oerr 
v.  Rand,  20  C.  L.  J.  33-,  71  ;  4  C.  L.  T.  91  ;  De  St.  Martin  v  Davis, 
W.  N.  1884,  86  ;  28  Sol.  Jour.  392) 

The  following  are  some  of  the  principal  cases  relating  to  security 
for  costs : 

Residence  A  plaintiff  wilfully  giving  a  fictitious  address  within  the  jurisdic- 
°U^  °[-  <••  tion,  though  really  living  without,  will  be  ordered  to  give  security 
)n-  (  Waldron  v.  Me  Walter,  6  Pr.  H.  145;  Sutherland  v.  McDonald,  9 
Pr.  R.  178)  ;  and  where  this  is  done  the  order  will  not  be  discharged 
merely  because  the  plaintiff  comes  to  reside  within  the  jurisdiction 
(ib).  A  sole  plaintiff  residing  out  of  the  jurisdiction,  will  prima  facie 
be  obliged  to  give  security  ( Dan.  Pr.  28  ;  Republic  of  Costa  Rica  v. 
Evlanger,  3  Ch.  D.  62)  ;  but  not  if  the  residence  abroad  is  of  a 
temporary  character  (Cole  v.  Beale,  1  Moo.  613  ;  Wilson  v.  Wilson, 
6  Pr.  R.  152;  see  Sturla  v.  Freccia,  W.  N.  1877,  166,  188);  or 
if  any  one  of  several  plaintiffs  resides  within  the  jurisdiction 
D'Harmuagte  v.  Grey,  10  Q.  B.  D.  13)  ;  or  the  plaintiff'  is  serving 
abroad  in  the  army  or  navy  (Evelyn  v.  Chippendale,  9  Sim.  497  ; 
Evering  v.  Chtfenden,  1  ! 'owl.  536;  Dickensonv.  DuiHll,  \  Chy.  Ch. 
108)  ;  or  if  the  plaintiff  before  suit  comes  to  reside  within  the  juris- 
diction, even  though  it  be  only  to  avoid  giving  security  and  intends 
to  return  after  judgment  (  Wilder  v.  Hopkins,  4  Pr.R.  350  ;  Redondo 
v.  Chaytor,  4  Q.  B.  D.  453)  ;  or  if  a  subject  and  at  the  time  resident 
within  the  jurisdiction  though  his  movements  be  uncertain  (Allen  v. 
Globe,  Globe,  1  Dec.  1881  ;  Gardiner  v.  Harris,  8  L.  R.  Ir.  352). 

Defendants  were  held  not  entitled  to  security  from  plaintiffs  who 
sued  as  executors,  and  who,  under  a  power  of  attorney  from  English 
executors,  took  out  probate  in  Ontario,  of  the  will  of  a  testator,  who 
resided  and  died  in  England  (Sykes  v.  Canada  Pacific  Ry.,  3  C.  L. 
T.  505). 
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As  to  what  constitutes  "residence"  abroad  see  Re  Trench,  ex.  p     jfoia  409 
Brandon,  25  Ch.  D.  500. 

If  the  plaintiff  has  substantial  property  within  the  jurisdiction,  of  Rut  not  if  he 
the  value  of  .$400,   available  in  execution  this  may  be  shewn  in 
answer  to   a   motion  for  security,  to  displace  the  prima  facie  ^seju 

by  proof  of  residence  out  of  the  jurisdiction  (Gault  v.  Sprii:->-r. 
1  ( 1hy.  Ch  92),  or  it  may  be  made  the  ground  for  a  special  motion 
-  harge  an}'  order  which  has  been  made  on  prcecipe  for  security 
-"/i  v.  finch,  3  Chy.  Ch  296).  It  would  not  seem,  according 
to  the  latest  cases,  to  make  any  difference  whether  the  property  be 
real  or  personal  (Hamlw.rger  v.  Poetting,  30  W.  R.  769;  47  L.  T. 
249  ;  AWoWo  v  Chat/tor,  4  Q.  B.  D.  453  ;  Republic  of  Costa  Ricav. 
:  r,  3  •  "a.  O.  (52  ;  but  see  Kilkenny  Ry.  Co.  v. '  Fielden,  L.  R. 
6  Ex.' 81  ;  Re  Carrol/,  2  Chy.  Ch.  305  -,  ffiggins  v.  Manning,  6  Pr. 
R.  147  ;  McKenzie  v.  Sinton,  6  Pr.  R.  282;  Wilson  v.  Wilson,  6  Pr. 
R  152  ;  Stoinbourne  v.  Carter,  23  L.  J.  Q.  B.  16).  But  the  acqusi- 
tioii  of  property  subsequently  to  an  order  for  security  is  no  reason 
for  discharging  it  (Rcaume  v.  Leavitt,  6  Pr.  R.  70).  'if  the  posses- 
sion of  sufficient  property  at  the  time  of  applying  for  a  prcecipe 
order  was  known  to  the  defendant's  solicitor  this  may  be  a  reason 
for  discharging  the  order  with  costs  (Gan-son  v.  Finch,  supra). 

If  a  plaintiff  returns  to  reside  permanently  within  the  jurisdiction 
an  order  for  security  may  be  discharged  (Harrey  v.  Smith,  1  Chy. 
Ch.  392)  unless  obtained  because  the  plaintiff  had  wilfully  misstated 
his  residence  (see  Waldron  v.  Me.  Walter,  sup.},  but  if  the  Court 
thinks  the  return  is  merely  to  get  rid  of  the  order,  and  the  plaintiff 
has  no  ties,  business  or  otherwise,  to  guarantee  that  he  will  remain 
within  the  jurisdiction,  the  order  will  be  rescinded  (Marsh  v 
Beard,  1  Chy.  Ch.  390). 

If  a  plaintiff  goes  out  of  the  jurisdiction  pending  action,  he  may 
be  required  to  give  security  for  both  past  and  future  costs  (Massey 
v.  Allen.  12  Ch.  D.  807). 

Security  may  also  be  ordered  if  the  plaintiff  is  insolvent  and  the  Nominal 
suit  is  in  reality  for  the  benefit  of  some  other  person   ( Mason  v.  PlaiQtiff- 

.  2  Chy.  Ch.  15;  Little  v.  Wrvjht,  10  (4r.  570;  Pendry  v. 
P'A'eitf,  7  IV  R  52  ;  Boice  v.  O'Loane,  1  Pr.  R.  359).  So  where 
the  plaintiff  is  only  one  of  a  large  number  interested  and  the  Court 
is  satisfied  that  he  has  been  put  forward  by  the  others  to  institute 
the  suit,  and  h--  is  a  man  of  no  means  (Hathway  v.  Doi<j,  9  Pr.  R. 
91  ;'  'lark  v.  St..  Catharine*,  20  C.  L.  J.  33  ;  4  C.  L.  T.  91 1.  But  an 
assignee  in  insolvency  bona  fide  suing  in  the  discharge  of  his  duty 
will  hot  ba  ordered  to  give  security,  though  without  means  and  not 
beneficially  interested  (Vars  v.  Gould,  8  Pr.  R.  31);  nor  will  a 
receiver  of  an  insolvent  company  continuing,  by  order  of  the  Court, 
an  action  brought  by  the  company  (Provincial  Ins.  Co.  v.  Gooderham, 
7  Pr.  R.  283). 

Where  the  plaintiff  parts  with  his  interest  pendente  lite,  further 

proceedings  may  be  stayed  until  security  is  given  or  the  suit  revived 

in  the  name  of  the  assignee  (Siunn  v.  Adams,  1  I'r.  R-  147  ;  see  also 

v.  Lit w.i' »n,    16  Ch.  I).    J21,   and  Goatleu  v.  Etimott,  15  C.  B. 

: 

Poverty  of  the  plaintiff  is  no  ground  alone  for  asking  security 
(/.'">•;  v.  Jacques,  8  M.  &  YV.  135),  but  insolvency  is,  under  the  Insol- 
vent Act  of  1875  (see  s.  39,  and  Brocklebank  v.  Kin//*  Li/nn  X/cnui- 
ship  Co.,  3  C.  P.  D.  365). 

Where  the  Insolvent  Act  of  1875  applies,  and  an  undischarged  in- 
solvent sues,  sec.  39  of  that  Act  is  imperative  and  entitles  the  de- 
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Kule  429.  fendant  to  secimty  as  of  right  (Humphries  v.  Ramsay,  7Pr.  R.  189)  ; 
and  will  be  granted  since  the  repeal  of  the  Insolvent  Act,  in  any  case 
where  the  insolvent's  estate  had  vested  in  the  Assignee  prior  to  the 
repeal  (Cooper  v.  Kirkpatrick,  8  Pr.  R.  248) ;  and  though  the  defendant 
had  dealt  with  the  plaintiff  knowing  him  to  be  an  insolvent  (Carroll 
v.  Williams,  2  C.  L.  T.  151).  The  right  may  however  be  waived 
by  not  applying  at  a  proper  stage  of  the  cause  (Robertson  v.  McMaster, 
8  Pr.  R.  14j.  The  rule  as  to  when  it  is  too  late  to  apply  is  not  the 
same,  however,  as  formerly.  (See  note  p.  532). 

Security  may  also  be  applied  for  under  some  special  statutory  pro- 
visions, e  c/.,  (1)  where  another  suit  is  pending  in  respect  of  the  same 
matter  within  or  without  the  Province  (R.  S.  O.  c.  50,  ss.  70,  72  ;  c. 
40,  ss.  97,  98)  ;  (2)  where  costs  of  a  former  suit  in  respect  of  the  same 
matter  are  unpaid  (ib.  )  ;  not  however  where  the  costs  of  the  former 
siiit  were  not  payable  by  the  plaintiff  but  out  of  an  estate  (Curtis  v. 
Me  N  abb,  1  Pr.  R.  246)  ;  (3)  where  successive  actions  of  ejectment  are 
brought  (R.  S.  O.  c.  51,  s.  73)  ;  (See  Armstrong  v.  Montgomery,  5  Pr. 
R.  461  and  Chambers  v.  Unger,  C  Pr.  R.  101)  ;  and  (4)  inactions  for 
penalties,  on  an  affidavit  of  merits  and  showing  that  the  informer  is 
not  possessed  of  sufficient  means  to  answer  for  costs  (Li.  S.  0. 
c.  50,  s.  71). 

To  bring  a  case  within  the  first  of  the  above  enactments  it  must 
be  clearly  shewn  that  the  causes  of  action  are  identically  the  same 
and  not  merely  growing  out  of  the  same  transaction  (Dean  v.  Lam- 
prey, 2  Chy.  Ch.  202.  See  also  Caswell  v.  Murray,  18  C.  L.  J.  76, 
and  Martin  v.  Beau-champ,  25  Ch.  D.  12).  Where  some  of  the  causes 
of  action  in  a  second  action  were  the  same  as  in  a  former  action,  the 
plaintiff  having  discontinued  as  to  those,  the  Court  refused  to  stay 
the  second  action  in  respect  of  the  new  causes  of  action  (Bywater  v. 
Dunne,  10  L.  R.  Ir.  380). 

Where  an  action  by  a  married  woman  by  her  next  friend  was  dis- 
missed with  costs  for  want  of  prosecution,  a  second  action  on  her 
behalf  for  the  same  object  but  by  a  new  next  friend  was  stayed  till 
the  costs  of  the  first  action  were  paid  (Re  Payne,  Randle  v.  Payne, 
23  Ch.  D.  288). 

Quoe.re  whether  security  will  be  ordered  in  a  vexatious  or  frivolous 
action  (Potter  v.  Cotton,  W.  N.  1879,  204). 

It  will  not  be  ordered  in  an  alimony  suit  (Bennett  v.  Bennett,  7  Pr. 
LL  54). 

Security  if  applied  for  promptly,  is  generally  for  past  as  well  as 
future  costs  (BrockJebank  v.  King's  Lynn,  &c.,  3  C.  P.  D.  365  ; 
Massey  v.  Allen,  12  Ch.  D.  807). 

Amount  of  Security  given  under  a  praecipe  or  special  order  may  in  a  proper 
security.  case  |)e  increasecl.  It  was  refused  where  the  usual  amount  -$400  was 
likely  to  be  insufficient  only  by  reason  of  an  adjournment  of  the  hear- 
ing, owing  to  the  Judge  having  to  close  the  Sittings  to  take  another 
Circuit,  and  it  was  not  shewn  that  defendant  might  not  at  the  out- 
set have  applied  for  a  larger  sum  than  $400  (Bell  v.  Landon,  9  Pr.  R. 
100).  Also  where  the  trial  was  postponed  on  terms,  and  the  giving 
of  security  was  not  imposed  as  one  of  the  terms  (Simon  v.  La  Banque 
Nationale,  7  Pr.  R.  422). 

In  a  suit  by  a  foreign  government  £120  security  for  costs  had  been 
given  before  the  Judicature  Act  came  into  operation.  A  large 
amount  of  costs  would  be  incurred  before  the  suit  was  heard,  and 
further  security  to  the  amount  of  £500  to  cover  future  costs  was, 
under  Rule  429,  ordered  to  be  given.  Further  security,  it  was  said, 
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coul'l  not  be  given  for  past  costs  (Republic  of  Costa  Rim  v.  Erlmtyer,        Rnlea 

!a  Ptu-tnn  v.  Bell,  \V.    N.    1876,  pp.  221.  249,  it   was    429,  530. 
tat   tin1   old  Chancery   rule  as  to  the  amount  of  security    for 


•inist  prevail  in  the  Chancery   Division,  unless  some  special 
n  e-nild  be  shewn  for  increasing  the  amount. 

In    ;in    interpleader   matter  either  party  (  Walker  v.  Niles,  3  Chy.  interpleader 
Oh.  1  v.  Prkki'tt.  20  L.  -I.  Q.  B.  151),  and  in  replevin  the  audReplevin 

-ulchley,  1   B.  &  B.  505  ;  4  Moo.  280),  may  be 

i  to  give  security  under  the  same  circumstances  as  a  plaintiff 

>rdinary  action.     The  substantial  and  not  the  nominal  interest 

of  the  parties  must  be  looked  at,  and  therefore  where  one  of  the 

defendants  in  an  interpleader  issue  was  really  interested  in  the  result 

plaintiff,  he  \vas  held  not  entitled  to  call  upon  the  plaintiff 

to  give  security  for  costs  upon  the  ground  that  the  latter 

foreigner  residing  abroad  >Belmonti\,  AynanL  4  C.  P.  I).  352). 

A  defendant  residing  out  of  the  jurisdiction  has  a  right  to  take 
any  pnveedint:  to  defend  himself  (Re  Percif  <i-  Kelly  Xickel,  &c.,  Co., 
2  I'h.  !>.  5:il).  or  may  present  a  petition  (flochrane,  v.  Fearon,  18 
Jur.  oi)S),  without  being  called  on  to  give  security  for  costs. 

In  an  action  for  breach  of  contract  against  defendant,  a  foreigner  Counter- 
re-sidiag  abroad,  wu-.re  the  defendant  denied  the  breaches  and  also  claims. 

a  counter-claim  for  breaches  of  the  same  contract  by  the 
plaintiff,  claiming  damages  to  an  amount  less  than  the  plaintiff's 
claim,  it  was  held  that  the  defendant  could  not  be  ordered  to  give 
security  for  the  plaintiff's  costs  occasioned  by  the  counter-claim 
(Maplexvn  v.  M'a*i,ti,  5  Q.  B.  D.  144).  So  in  prosecuting  a  claim  to 
land  before  the  Referee  of  Titles,  a  contestant  served  with  notice 
will  not  be  prevented  from  asserting  his  rights  until  payment  of 

•>f  proceedings  instituted  by  him  against  the  claimant,  in  res- 

•  •  the  property  in  question,  ordered  to  be  paid  by  the  contestant 
(Shepherd  v.  Hayball,  la  Gr.  631).  See  also  Re  Percy  &  Kelly  Nickel, 

'•>.,  2  Ch.  D.  531.  Where  a  defendant  admitted  the  cause  of 
action  sued  upon  and  set  up  a  counter-claim  founded  upon  a  distinct 
transaction,  he  was  held  not  entitled  to  security  for  costs  from  the 
plaintiff,  a  foreigner,  residing  without  the  jurisdiction  (  Winterfield  v. 
Brn.'l  num.  3  Q.  B  I).  324).  In  the  Admiralty  Division,  in  an  action 
of  collision,  a  defendant  claiming  damages  by  counter-claim  was 
1  to  give  security  for  the  plaintiff's  costs  of  the  action  (The 

Flaher,  2  P.  I).  115). 

3.  Where  a  bond  is  to  be  given  as  security  for  costs,  Securityfor 


it  shall,  unless  the  Court  or  a  Judge  otherwise  directs, 
be  given  to  the  party  or  persons  requiring  the  security,  S»A 
and  not  to  an  officer  of  the   Court.     (See  R.   Sup.  C, 
,  1880,  R.  41  ;  Court  of  Appeal  Orders,  March, 
>.  2,  Ont.;  G.  O.  Chy.,  No.  321.) 

Identical  with  the    English    Mule,    and    in    accordance  with   the 

:e  at  <  onimon   Law.     The  Chancery  Rule  required  the.  bond 

given  to  the   Kegistrar  or  Deputy  Registrar.      (See   Mourn  v. 

/.  7  1'r    i: 

form  of  bond  see  (  'hitty  Forms  1  1th  ed.  'J20  ;    Legco's  Forms, 

Nos,  396,  397. 

One  surety  only  may  be  sufficient  (Beaton  v.  Booiin-r,  1  C.  L.  J. 
Fischer  v.   Noble,  9  Pr.   R.   534.     The  former  Chy.  Practice 
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Rules  was  that  one  was  sufficient,  unless  the  defendant  before  the  bond  is 
430  431  prepared,  gives  notice  that  he  requires  more  (Donnelly  v.  Jones,  4 
Chy.  Ch.  48), 

The  former  Chancery  practice  was  for  the  opposite  party  within 
two  days  after  being  served  with  notice  of  riling  to  give  notice  of 
motion  to  disallow  the  bond,  otherwise  it  was  considered  sufficient. 
The  Common  Law  practice  was  for  the  party  tiling  the  bond  to  take 
an  appointment  from  the  Clerk  or  Deputy  Clerk  of  the  Court  for  the 
allowance  of  the  bond  which  was  served  with  notice  of  riling  ;  and 
the  latter  practice  seems  to  be  the  one  generally  followed. 

The  plaintiffs  solicitor  should  not  be  a  surety  (Beckett  v.  Wragg, 
1  Chy.  Ch.  5;  G.  T.  Ry.  Co.  v.  0.  <L-  Q.  RIJ.  Co.,  3  C.  L.  T.  173). 

The  plaintiff,  instead  of  giving  a  bond  may  ex  parte  obtain  an  order 
giving  leave  to  pay  $400  into  Court  (Cllffe  v  Wilkinson,  4  Sim.  123  j 
Ganson  v.  Finch,  3  Chy.  Ch.  296  ;  see  also  Re  Hmoland,  4  Chy.  Ch. 
6  ;  Luthtr  v.  Ward,  2  Chy.  Ch.  175.)  The  Accountant  is  the  proper 
person  to  receive  the  money.  Payment  to  a  Local  Registrar  is  not 
regular  or  sufficient  (Leroux  v.  La  niftier,  2  C.  L.  T.  48). 

431 

Security  for  4.  Where  it  appears  by  the  writ  of  summons,  notice, 
costs,  order  Qr  otjler  proceeding  by  which  a  suit  is  instituted,  or  by 
an  indorsement  thereon,  that  the  plaintiff  resides  out 
of  Ontario,  the  defendant  shall  be  entitled  on  prcecipe 
to  an  order,  requiring-  the  plaintiff  within  four  weeks 
from  the  service  of  the  order,  to  give  security  in  $400 
for  the  defendant's  costs  of  the  action,  staying  all  fur- 
ther proceedings  in  the  meantime,  and  directing  that 
in  default  of  such  security  being  given  the  action  be 
dismissed  with  costs  against  such  defendant,  unless 
the  Court  or  Judge  upon  special  application  for  that 
purpose  shall  otherwise  order. 

Not  in  the  Engish  Orders.  See  Paxton  v.  £rll,  W.  N.  1876,  221, 
249. 

The  Ontario  Rules  do  not  require  as  the  English  Rules  do  that  the 
address  of  the  plaintiff  be  indorsed  upon  the  writ.  Where  the 
plaintiff  is  without  the  jurisdiction  and  liable  to  give  security,  the 
address  should  probably  be  indorsed,  for  if  the  writ  does  not  disclose 
the  residence,  a  special  application  for  security  is  proper  (Lawless  v. 
Radford,  17  C.  L.  J.  388  ;  1  C.  L.  T.  661)  and  the  costs  of  it  will  be 
to  the  defendant,  as  the  plaintiff  ought  to  indorse  his  address  on  the 
writ  (see  Ride  19)  so  as  to  enable  defendant  to  obtain  an  order  on 
prcecipe  under  this  Rule  (AlcCready  v.  Ilennessy,  9  Pr.  R.  489). 

As  to  what  is  a  sufficiently  positive  statement  that  the  plaintiff 's 
residence  is  out  of  the  jurisdiction,  in  an  affidavit  to  obtain  an  order 
for  security,  see  Hollinyswortk  v.  HolUngsworth,  19  C.  L.  J.  353. 

A  prcecipe  order  has  as  much  force,  upon  being  served,  to  effect  a 
stay  of  proceedings,  as  if  made  on  application  to  a  Judge  (Bank  of 
N.  S.  v.  La  Roche,  9  Pr.  R.  503  ;  Doerr  v.  Rand,  20  C.  L.  J.  33  ; 
4  C.  L.  T.  91).  An  order  under  this  Rule  limits  in  the  tirst  instance 
the  time  for  giving  security.  Formerly  a  prcecipe  order  merely  stayed 
proceedings  till  security  was  given,  and  by  the  Chancery  practice  or 
under  42  Viet,  c  1 5,  s.  2,  a  subsequent  application  might  be  made 
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to  limit  a  time.     In  default  of  compliance  with  an  order  where  no      Rules 
;ias  been  limited,  a  motion  may  still  be  made  according  to  the    431433. 
•  practice  to  limit  the  time,  or  in  default  to  dismiss  : 
nit    of   prosecution   (La    Grdnyc    v.    Me  A  mire  «•,   4    <.<>.    \\.    1). 
210;    White    v.   liromi'jr,   \V.    \.  1878,  28).      If  the  plaintiff  then 
s  to  give  security  he    must  pay  the  defendant's  costs  of  the 
application  /.wac*  10  Ch.   D.  1). 

Where  an  order  has  limited  a  time  and  provided  for  dismissal  in 
case  of  default,  a  subsequent  ex  parte  motion  shewing  default  has 
iavv  in    Ontario  to  obtain  the  dismissal  of   the  action. 
'attofin,  '2  Chy.  Ch.  88).     See  also  p.  342  nupra. 
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5.   Until  a  tariff  of  fees  payable  in  stamps  or  other-  stamps. 

is  provided  by  Rule  of  Court,  approved  by 
the  Lieutenant-Governor  in  Council,  the  fees  to  be  so 
payable  shall  be  the  fees  now  so  payable  on  similar 
proceedings  (if  any)  in  the  Courts  of  Queen's  Bench 
and  Common  Pleas  ;  and  where  there  is  no  similar 
proceeding  in  those  Courts,  the  fees  to  be  so  paid  shall 
be  the  fees  now  payable  on  similar  proceedings  in  the 
Court  of  Chancery. 

There  is  no  corresponding  English  Rule. 

This  Rule  has  not  the  effect  of  making  the  former  Q.  B.  tai'iff  of 
disbursements  govern  the  fees  payable  to  a  Local  Master  who  is  not 
paid  by  salary.  In  such  case  sec.  61  of  the  Act  preserves  his  right 
to  be  paid  fees  according  to  the  former  Chancery  tariff  of  disburse- 
ments (Mc'Jannonv.  Clarke,  9  Pr.  R.  555). 

Where  a  trial  was  postponed  defendant  to  pay  costs  :  Held,  no 
second  fee  was  payable  to  the  Deputy  Clerk  upon  entry  of  the  action 
for  trial  at  the  later  Assizes,  or  for  certifying  the  record  or  jury  fees. 
(Morton  v.  (,'.  T.  Ry.  Co.,  19  C.  L.  J.  353,  372). 

general  tariff  of  disbursements  has  yet  been  framed.  The  fees 
payable  in  stamps  or  otherwise  are  therefore  payable  under  the  fol- 
lowing authorities  : — 

Vs  to  fees  payable  to  Registrars,  the  Clerk  of  Records  and 
Writs,  Faxing  <  >fficers,  the  Clerk  of  the  Process,  and  Deputy  and 
Local  Registrars,— according  to  the  tariff  of  T.  T.  1856,  where 
applicable  and  as  modified  by  R.  S.  O.  c.  21,  s.  16,  the  Act  respecting 
Law  Stamps  (See  Harrison,  C.  L.  P.  Act  755)  ;  ' 

(2i  As  to  certain  additional  fees  payable  to  the  same  officers — as 
provided  in  Kev.  Stat.  c.  38,  s.  55  ;  c.  39,  s.  53  ;  c.  40,  s.  105  and  44 
8,  s.  1   ; 

(3)  As  to  fees  payable  to  Sheriffs,  Coroners  and  Criers — according 
to  the  Tariff  of  Mich.  Term,  1873  (See  34  U.  C.  Q.  B.  287)  ; 

Vs  to  services  for  which  no  fee  is  prescribed  by  the  above 
tariffs — according  to  that  formerly  applicable  in  the  Court  of  Chan- 
cery (see  Chan.  Gen.  O.  615). 

433 

6.  As  to  taking  copies  of  documents  in  possession  copiM of 
of  another  party,  or  extracts  therefrom,  under  Rules  JJJJJJJj 
of  Court,  or  any  special  order,  the  party  entitled  to  j|!'ljltlj,other 
take  the  copy  or  extract  is  to  pay  the  solicitor  of  the 
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Uules 
433-435. 


434 

Tender  of 
costs  on 
service  of 
petition. 


435 

Disallow. 


sary  pro- 
ceedings. 


party  producing  the  document  for  such  copy  or  ex- 
tract as  he  may  by  writing  require,  at  the  rate  of  ten 
cents  per  folio  ;  and  if  the  solicitor  of  the  party  pro- 
ducing the  document  refuses  or  neglects  to  supply  the 
same,  the  solicitor  requiring  the  copy  or  extract  is  to 
be  at  liberty  to  make  it,  and  the  solicitor  for  the  party 
producing  is  not  to  be  entitled  to  any  fee  in  respect 
thereof.  (R.  Sup.  C.  of  Aug.  12,  1875,  "  Costs,"  R.  16.) 

The  English  Rule  gives  fourpence  per  folio  ;  with  that  exception, 
the  two  Rules  are  the  same. 

7.  Where  a  petition  in  any  cause  or  matter  is  served, 
and  notice  is  given  to  the  party  served  that  in  case  of 
his  appearance  in  Court  his  costs  will  be  objected  to, 
and  accompanied   by  a  tender  of  costs  for   perusing 
the  same,  the  amount  to  be  tendered  shall  be  $5.     The 
party  making  such  payment  shall  be  allowed  the  same 
in  his  costs,  provided  such  service  was  proper,  but  not 
otherwise  ;  but  this  order  is  without  prejudice  to  the 
rights  of  either  party  to  costs,  or  to  object  to  costs 
where  no  such  tender  is  made,  or  where  the  Court  or 
Judge  shall  consider  the  party  entitled,  notwithstand- 
ing such  notice  or  tender,  to  appear  in  Court.     (Comp. 
R.  Sup.  C.,  Aug.  12,  1875,  "Costs,"  R.  17.) 

This  Rule  corresponds  with  the  first  part  of  the  English  Rule 
ref(.vrred  to,  except  that  the  latter  is  confined  to  the  Chy.  Div.,  and 
names  £"2  2s.  instead  of  $5  as  the  amount  to  be  tendered. 

This  Rule  only  applies  in  the  case  of  a  petition. 

In  Re  Sutton,  W.  N.  1882,  68;  46  L.  T.  70,  trustees  respondents 
to  a  petition  under  the  Trustee  Relief  Act  who  had  been  tendered 
costs  under  the  corresponding  English  Rule,  were  refused  costs  of 
appearing  as  their  appearance  was  not  necessary  to  give  the  Court 
information. 

In  Somes  v.  Martin,  W.  X.  1882,  113,  mortgagees  of  interests  of 
persons  entitled  under  a  will  having  been  served  and  not  having  been 
tendered  costs,  were  allowed  costs  of  appearing  on  a  petition  for 
construction  of  a  will . 

8.  The  Court  or  Judge  may,  at  the  hearing  of  any 
cause  or  matter,  or  upon  any  application  or  procedure 
in  any  cause  or  matter  in  Court   or  at  Chambers,  and 
whether  the  same  is  objected  to  or  not,  direct  the  costs 
of  any  pleading,  affidavit,  evidence,  notice  to  cross- 
examine  witnesses,  account,  statement,  or  other  pro- 
ceeding,   or    any    part    thereof,    which    is    improper, 
unnecessary,  or  contains  unnecessary  matter,  or  is  of 
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unnecessary  length,  to  be  disallowed  ;  or  may  direct  Rules 
the  taxing  officer  to  look  into  the  same  and  to  disallow  435»  438< 
the  costs  thereof,  or  of  such  part  thereof,  as  he  shall 
find  to  be  improper,  unnecessary,  or  to  contain  un- 
necessary matter,  or  to  be  of  unnecessary  length.  In 
such  case  the  party  whose  costs  are  so  disallowed  shall 
pay  the  costs  occasioned  to  the  other  parties  by  such 
unnecessary  proceeding,  matter,  or  length  ;  and  in 
any  case  where  such  question  shall  not  have  been 
-i  before  and  dealt  with  by  the  Court  or  Judge, 
the  taxing  officer  may  look  into  the  same  (and,  as  to 
evidence,  although  the  same  may  be  entered  as  read 
in  any  decree  or  order)  for  the  purpose  aforesaid,  and 
thereupon  the  same  consequences  shall  ensue  as  if  he 
had  been  specially  directed  to  do  so.  (R.  Sup.  C., 
I2th  Aug.,  1875,  "  Costs,"  R.  18.) 

Same  us  the  English  llule,  and  founded  on  Kng.  Chy.  Order  40, 
Rules  9  &  10  (see  Morgan  Orders,  4th  ed.,  581). 

The  Master  must  inquire  on  taxation  into  the  propriety  of  pro- 
ceedings in  an  action,  though  not  specially  directed  to  do  so  ;  and 
he  cannot  refuse  to  do  so  where  an  order  is  made  to  stay  proceedings 
on  payment  of  costs  (Baines  v.  Wormnley,  47  L.  J.  Chy.  844  ;  39  L. 
T.  85). 

For  the  practice  as  to  taxation  of  costs  of  an  abandoned  motion, 
or  on  discontinuance  of  action,  see  Harrison  v.  Le,ulner,  16  Ch. 
D.  559. 

A  direction  in  an  order  for  a  commission  in  the  common  form  (see 
No.  129,  in  App.  H.)  that  the  costs  are  to  be  costs  in  the  cause,  does 
not  preclude  the  taxing  officer  from  disallowing  the  costs  on  the 
ground  that  the  evidence  has  not  been  used  (Dominion,  &c.  v.  St'innon, 
9Pr.  II.  177). 

430 

g.  In  any  case  in  which,  under  the  preceding  RuleSet-otrof 
No.  8,  or  any  other  Rule  of  Court,  or  by  order  orcosts- 
direction  of  a  Court  or  Judge,  or  otherwise,  a  party 
entitled  to  receive  costs  is  liable  to  pay  costs  to  any 
other  party,  the  taxing  officer  may  tax  the  costs  such 
party  is  so  liable  to  pay,  and  may  adjust  the  same  by 
way  of  deduction  or  set-off,  or  may,  if  he  shall  think 
fit,  delay  the  allowance  of  the  costs  such  party  is 
entitled  to  receive  until  he  has  paid  or  tendered  the 
costs  he  is  liable  to  pay  ;  or  such  officer  may  allow  or 
certify  the  costs  to  be  paid,  and  the  same  may  be 
recovered  by  the  party  entitled  thereto  in  the  same 
manner  as  c<>sts  ordered  to  be  paid  may  be  recovered. 
(R.  Sup.  C.,  1 2th  Aug.,  1875,  "  Costs,"  R.  19.) 

Same  as  the  English  Rule. 
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Rules  This  Rule  does  not  apply  to  different  actions  between  the  same 

436-438  parties  but  only  to  costs  incurred  in  the  same  action  or  proceeding 
(Barker  v.  ffemminp,  5  Q.  B.  D.  609). 

Thus  where,  by  an  award  in  an  action,  the  plaintiff  was  ordered 
to  pay  a  sum  of  money  to  the  defendant,  and  the  defendant  was 
ordered  to  pay  the  plaintiff  a  part  of  his  costs  when  taxed,  it  was 
held  that  the  defendant  was  entitled  to  have  the  debt  set  off  against 
the  taxed  costs,  and  that  the  right  to  set-off  in  such  a  case  was  not 
interfered  with  by  the  ordinary  solicitor's  lien  for  costs  (Prinnle  v. 
Gloa<j,  10  Ch.  D.  676). 

A  change  of  solicitor  is  immaterial  if  the  costs  are  in  the  same 
proceeding  (Robarts  v.  Bute,  8  Ch.  D.  198). 

In  the  case  of  cross-judgments  (not  within  this  Rule),  in  two  dif  " 
ferent  proceedings,  the  lien  of  the  solicitor  will  prevail  and  preven^ 
a  set-off  (see  Ross  v.  McLay,  1  Pr.  R.  97  ;  Cuthbert  v.  Commercial 
Travellers  Association,  7  Pr.  R.  255;  Webb  v.  Me  Arthur,  4  Ohy 
Ch.  63  ;  Re  Harrold,  Wilde  v.  Walford,  48  L.  T.  352  ;  31  W.  R- 
518). 

437 

Unnecessary      io.   Where  any  party  appears  upon  application  or 

at  Sobers  proceeding  in  Court  or  at  Chambers,  in  which  he  is 
not  interested,  or  upon  which,  according  to  the  prac- 
tice of  the  Court,  he  ought  not  to  attend,  he  is  not  to 
be  allowed  any  costs  of  such  appearance,  unless  the 
Court  or  Judge  shall  expressly  direct  such  costs  to  be 
allowed.  (R.  Sup.  C,  I2th  Aug.,  1875,  "  Costs,"  R. 
21.) 

Identical  with  the  English  Rule.  See  Eng.  Chy.  Ord.  40,  LI.  28 
(Morgan  Orders,  4th  ed.,  p.  389). 

Where  the  costs  of  a  sheriff  in  an  interpleader  matter  had  been 
ordered  to  be  paid  by  the  claimant,  the  claimant  appealed,  contend- 
ing that  the  execution  creditor  should  pay  them.  Both  were  able 
to  pay.  The  sheriff  was  not  allowed  costs  of  appearing  on  the  appeal 
(ex.  p.  Webster,  fie  Morris,  22  Ch.  D.  136). 

In  O'Brien  v.  Butt,  19  C.  L.  J.  211,  a  sheriff  unnecessarily  served 
with  notice  of  motion  for  final  order  in  an  interpleader  matter  was 
allowed  costs  of  appearing  (see  also  Robertson  v.  Grant,  3  Chy.  Ch. 
331). 

Costs  of  a  person  appearing  to  object  that  there  is  no  jurisdiction 
(Great  Northern  v.  Inett,  2  Q.  B.  D.  284),  or  qnia  timet  that  by  mis- 
take an  order  will  be  made  against  him  (Lucas  v.  Fraser,  9  Pr.  R. 
319),  will  be  given,  but  not  of  a  person  not  interested  and  appearing 
merely  to  ask  costs  (Campbell  v.  Holy  land,  1  Ch.  D.  175). 

The  Court  cannot  prevent  the  appearance  of  persons  entitled  to 
appear,  but  may  sometimes  protect  an  estate  by  allowing  only  one 
set  of  costs  to  several  parties  (Lees  v.  Stanley,  28  Sol.  Journ.  415). 

II.  There  shall  be  two  or  more  taxing  officers  of 
the  Supreme  Court  ;  and  they  and  each  of  them  shall 
for  the  purpose  of  any  proceeding  before  them  or  him, 
have  power  and  authority  to  administer  oaths,  and 
shall,  in  relation  to  the  taxation  of  costs,  perform  all 
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powers  of 
taxing 
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such  duties  as  have  heretofore  been  performed  by  the      Bales 
-trar  of  the  Court  of  Appeal  or  by  any  of  the  438»  439> 

Taxing  Officers,  Registrars,  Deputy  Regis- 
.  or  other  officers  of  any  of  the  Courts  whose  juris- 
diction  is  by  the  Act  vested   in  the   High   Court  of 
Justice   or   Court   of  Appeal  ;   and  shall,   in   respect 
thereof,  have  such  powers  and  authorities  as  previous 
to  the  commencement  of  the  Act  were  vested  in  any 
of  such  officers,  including  examining  witnesses,  direct- 
•roduction  of  books,  papers,  and  documents,  mak- 
-eparate  certificates  or  allocaturs,   requiring  any 
party  to  be  represented  by  a  separate  solicitor  ;  and 
to  direct  and  adopt  all  such  other  proceedings  as  could 
be  directed  and  adopted  by  any  such  officer  on  refer- 
ences for  taxation  of  costs,  and  taking    accounts  of 
what  is  due  in  respect  of  such  costs,  and  such  other 
accounts  connected  therewith  as  may  be  directed  by 
the  Court  or  a  Judge.     (R.  Sup.  C,  1 2th  August,  1875, 
•sts,"  R.  23.) 

The  provision  at  the  beginning  of  this  Rule,  that  there  shall  be 
t\vo  Taxing  Masters  of  the  Supreme  Court,  is  not  in  the  English 
Rule.  The  existing  officers  referred  to  are  not  all  the  same  in  the 
two  Rules.  The  Rules  otherwise  are  substantially  to  the  same  effect. 
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1 2.  The  preceding  Rule  shall  not  be  construed  as  Revision  of 
interfering  with  the  power  heretofore  possessed  by bllls  of cost- 
local  officers  to  tax  costs. 

la  actions  therefor  where  there  is  a  reference  to  a  Local  Master 
,lly  or  for  taxation,  he  will  tax  costs  as  formerly,  under  the 
practice  ;  and  where  a  judgment  is  to  be  entered  in  an  outer 
i  y,  costs  will  be  taxed  as  formerly  at  Common  Law,  by  the 
Deputy  Clerk  or  other  officer  in  whose  office  the  action  was  com- 
menced, subject  to  revision  under  clause  (c)  of  this  Rule. 

(a)  Every  bill  of  costs  in  a  suit  pending  in  the 
Court  of  Chancery  at  the  commencement  of  the  Act, 
every  bill  of  costs  in  any  action  thereafter  brought  in 
any  Division  of  the  High  Court  for  the  administration 
of  an  estate,  or  for  partition,  or  for  the  foreclosure, 
redemption  or  sale  of  mortgaged  premises,  and  every 
bill  in  any  other  action  where  the  amount  is  to  be  paid 
out  of  an  estate  or  out  of  a  fund  in  Court,  or  where 
the  amount  taxed  affects  the  interest  of  an  infant,  shall 
be  subject  to  revision  according  to  the  practice  hitherto 
prevailing  in  the  Court  of  Chancery ;  and  the  Orders 
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Rule  439.   of  that  Court  numbered  from   310  to  313,  inclusive, 
shall  in  other  respects  be  deemed  applicable  thereto. 

Not  taken  from  any  English  Rule. 

The  Chancery  Orders  referred  to  are  the  following : 

Ch.  Ord.  310  "310.  No  bill  of  costs  where  the  amount  claimed  exceeds  thirty 
dollars  is  hereafter  to  be  taxed  by  the  Accountant  Registrar,  or 
Judges'  Secretary,  but  every  bill  exceeding  that  sum  is  to  be  taxed 
by  the  Taxing  Officer,  notwithstanding  anything  to  the  contrary  con- 
tained in  the  order. 

Ch.  Ord.  311  "  31 1.  Every  Local  Master  is  forthwith,  after  taxing  a  bill  of  costs, 
to  transmit  the  same  by  mail  to  Toronto,  addressed  '  To  the  Taxing 
Officer  of  the  Court  of  Chancery,  Toronto,'  and  he  is  to  allow  in 
the  bill  the  postage  for  the  transmission  and  return  of  the  bill,  and 
shall  prepay  the  same  ;  and  is  to  allow  in  the  bill  the  sum  of  one 
dollar  as  a  fee  for  the  revision  of  the  bill  by  the  Taxing  Officer  at 
Toronto,  and  a  law  stamp  for  that  sum,  with  postage  stamps  for  the 
postage,  is  to  be  paid  at  the  time  of  taxation  by  the  party  procuring 
the  bill  to  be  taxed  ;  and  the  Local  Master  is  to  transmit  with  the 
bill  to  the  Taxing  Officer  at  Toronto,  the  law  stamp,  and  the  neces- 
sary stamps  for  postage  on  the  return  of  the  bill  to  the  Local  Master. 

Ch.  Ord.  312  "312.  The  Taxing  Officer  at  Toronto,  upon  receiving  the  bill  of 
costs,  is  to  examine  the  same,  and  to  mark  in  the  margin  such  sums 
(if  any)  as  may  appear  to  him  to  have  bc'jn  improperly  allowed,  or 
to  be  questionable  ;  and  he  is  to  revise  the  taxation,  either  ex,  parte 
or  upon  notice  to  the  Toronto  agent  (if  any)  of  the  solicitor  whose 
bill  is  in  question,  as  in  his  discretion  he  may  see  fit ;  but  notifying 
such  agent  (if  any)  in  all  cases  where  the  taxation  is  not  clearly 
erroneous,  or  where  the  amount  in  question  is  so  large  as  in  the 
judgment  of  the  Taxing  Officer,  to  make  such  notification  proper. 
Such  notification  may  be  by  appointment  mailed  to  the  address  of 
the  agent  (if  any).  If  upon  the  revision  the  sums  disallowed  shall 
amount  to  one-twentieth  of  the  amount  allowed  upon  taxation,  the 
Taxing  Officer  is  to  add  to  the  amount  taxed  off,  the  amount  of 
postages,  and  the  sum  of  one  dollar  aforesaid,  and  is  thereupon  to 
re-transmit  the  bill  so  revised  to  the  Local  Master. 

Under  these  Orders  the  Taxing  Officer  has  power  not  only  to 
strike  out  items  improperly  allowed,  but  also  to  restore  items  impro- 
perly struck  out,  and  generally  to  review  the  taxation  (Kciin  v. 
Yeagley,  9  C.  L.  J.  55). 

Ch.  Ord. 313.  "313.  No  sum  is  to  be  inserted  in  the  report  of  a  Local  Master  as 
taxed  and  allowed  for  costs,  until  such  revision  by  the  Taxing  Officer; 
but  in  a  case  of  urgency,  a  writ  of  execution  may  issue  to  levy  debt 
or  costs,  or  both,  upon  the  order  of  a  Judge,  subject  to  the  future 
revision  by  the  Taxing  Officer." 

(b)  In  other  cases  any  party  interested  may  as  of 
right  have  the  taxation  of  the  local  officer  revised, 
without  giving  the  two  days'  notice  to  the  opposite 
party  required  in  the  353rd  section  of  the  Common 
Law  Procedure  Act  (R  S.  O.,  c.  50) ;  which  section 
shall  in  other  respects  apply  to  all  the  Divisions  of 
the  High  Court. 

Not  taken  from  any  English  Rule. 
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Section  353,  C.  L.  P.  Act,  is  set  out  in  the  note  to  Rule  417,  sub- 
sec.  (b).  «u}tnt.  ) 

i  may  be  had  though  payment  of  the  bill  as  taxt-o 
the  L>  has  been  made  without  protest  (Korrnann  v.  '/'. 

'lott  v.  Xvrtltcrn,  10  C.  L.  J.  16)  ;  and  an  order  may 
be  obtained  i;i  Chambers  for  repayment  of  excess  thus  paid  to  pre- 
vent execution  issuing,  when  the  costs  are  reduced  upon  a  revision 

C.  L.  T.  268). 

This   Rule  only    applies  in  party  and  party  taxations,  it  does  uotT 
of  a  taxation  of  a  solicitor's  bill  by  the  client.     In 
the  latter  eas*-  an  appeal  under  R.  S.  0.,  c.  140,  s.  40,  is  the  proper 
course   <  7»V  tilted:  r  ,{•  Henderson,  9  Pr.    R.    182);  and  such  appeal 
from  a  tor  is  brought  on  under  Gen.  Ord.  642  (supra  p.  155), 

(Exchange  Banker.  Newell,  $  Pr.  R.  528). 

(c)  In  the  cases  last  aforesaid,  the  party  desiring 
the  revision  shall  give  notice  thereof  to  the  opposite 
party,  an  1  on  a  prceeipe  being  filed  with  such  local 
officer,  such  officer  is  to  transmit  the  bill  to  the  Tax- 
ing Officer  at  Toronto  for  revision,  and  the  practice 
thereon  is  to  be  as  provided  by  the  said  Chancery 
Orders. 

No  corresponding  English  Rule. 

aau'jery  Order  No.  311,  supra. 

(tl)  Pending  such  revision  judgment  may  be  entered 
and  execution  issued  unless  the  Court  or  a  Judge 
otherwise  orders,  and  in  case  of  an  execution  being 
so  issued,  if  the  amount  taxed  is  reduced  on  revision 
the  party  entitled  to  the  costs  shall  forthwith  give 
notice  of  the  reduction,  and  of  the  amount  thereof  to 
the  Sheriff  or  other  officer  in  whose  hands  the  execu- 
tion had  been  placed,  and  the  amount  struck  off  on 
the  revision  shall  be  deducted  from  the  amount  in- 
dorsed on  the  execution. 

Not  taken  from  any  English  Rule. 

By  Cli  uicjry  Order  313  it  was  provided  that  in  case  of  urgency  a 
writ  of  execution  might  issue  upon  the  order  of  a  Judge,  subject  to 
the  future  revision  of  the  costs  by  the  Taxing  Officer  (see  the  Order 
in  the  note  to  Rule  43i>  a). 

44O 

13.   The    taxing    officer   shall    have    authority    toPartiesto 
arrange  and  direct  what  parties  are  to  attend  before  »J^  lax- 
him  on  the  taxation  of  costs  to  be  borne  by  a  fund  or' 
estate,    and   disallow    the    costs    of  any  party  whose 
attendance  such  officer  shall  in  his  discretion  consider 
unnecessary  in   consequence  of  the   interest  of  such 
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party  in  such  fund  or  estate  being  small  or  remote,  or 
sufficiently  protected  by  other  parties  interested.  (R. 
Sup  C,  1 2th  Aug.,  1875,  "Costs,"  R.  24.) 

Identical  with  the  English  Rule. 

14.  Where  any  party  entitled   to  costs  refuses  or 
neglects  to  bring  in  his  costs  for  taxation,  or  to  pro- 
cure the   same   to  be  taxed,   and  thereby  prejudices 
any  other  party,  the  taxing  officer  shall  be  at  liberty 
to  certify  the  costs  of  the  other  parties,  and  certify 
such  refusal  or  neglect,  or  may  allow  such  party  re- 
fusing or  neglecting  a  nominal  or  other  sum  for  such 
costs,  so  as  to  prevent  any  other  party    being  pre- 
judiced by  such  refusal  or  neglect.      (R.  Sup.  C.,  I2th 
August,  1875,  "Costs,"  R.  25^) 

Identical  with  the  English  Rule. 

1 5.  As  to  costs  to  be  paid  or  borne  by  another  party, 
no  costs  are  to  be  allowed  which  do  not  appear  to  the 
taxing  officer  to  have  been  necessary  or  proper  for  the 
attainment  of  justice  or  defending  the  rights  of  the 
party,  or  which  appear  to   the   taxing  officer  to  have 
been   incurred  through  over    caution,    negligence,   or 
mistake,  or  merely  at  the   desire  of  the   party.     (R. 
Sup.  C,  1 2th  August,  1875,  "Costs,"  R.  26.) 

Identical  with  the  English  Rule.   ' 

Whare,  under  an  order  directing  an  account  of  what  was  due  to  a 
party  in  respect  of  costs  of  proceedings  taken  to  enforce  a  judgment 
in  the  Exchequer  Division,  the  Taxing  Master  disallowed  the  costs 
of  certain  abortive  garnishee  summonses,  it  was  held  that  the 
Master  was  not  precluded  by  the  form  of  order  from  disallowing  any 
costs  he  thought  proper,  and  that,  under  this  Rule,  he  was  bound  to 
do  so  (Simmons  v.  Storer,  14  Ch.  D.  154). 

S  >  a  clause  in  an  order  for  a  commission  directing  that  costs  of  the 
order,  commission  and  depositions  to  be  taken  thereunder,  should  be 
costs  in  the  cause,  was  held  not  to  preclude  the  Taxing  Officer  from 
disallowing  the  costs  when  the  evidence  had  not  been  used  (Dominion, 
Ac.  v.  Slinson,  9  Pr.  R.  177  ;  see  Ddaroque  v.  Oxenholme  <k  Co.,  W. 
N.  1883,  227  ;  Re  McMillan,  8  C.  L.  J.  285).  Charges  not  strictly 
under  the  tariff  of  costs,  but  for  work  done  which  saves  the  greater 
expense  of  proceeding  in  the  regular  way,  may  be  allowed  whether 
done  between  the  solicitors  or  by  one  party  alone  (  Torrance  v.  Tor- 
ranee,  18  C.  L.  J.  223  ;  2  C.  L.  T.  311  ;  9  Pr.  R.  271). 

Copies  of  pleadings  where  necessary  for  an  interlocutory  motion 
will  be  allowed  (  Warner  v.  Mosses,  W.  N.  1881,  135  ;  45  L.  T.  359  ; 
17  0.  L.  J.  479). 

Where  by  an  order  allowing  the  plaintiff  to  make  an  amendment 
the  costs  were  made  costs  in  the  cause,  held  that  that  the  Taxing 
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r  had  no  discretion  under  this  Rule  to  disallow  these  costs  in       Rules 
_  the  plaintiff's  costs  of  the  cause  (Ktlictinlx  v.  Pearson.  20  C.  L     AAO  AAV* 
3  (  !    L.  T.  504). 

In  <  '>i,-'>.<(n/,?i,-r  v.  JV«rf/<.  -<>  (  '.  L.  .1.  .S'J  a  trial  was  postponed  owing 

ndunt  not  having  obeyed  an  order  to  produce,  defendant  to 

costs  rendered  nugatory  by  the  postponement.      The  plain- 

tiff subpieuaed  seventeen  witnesses  who  were   examined  at  the  ad- 

journed trial  upon  matters  which  the  Judge  held  could  not  be  inter- 

A  itli  by  tlie  Court.      7/r/W.  that  the  Taxing  Officer  in  refusing 

the  plaintiff  the  costs  of  these  witnesses  did  not  erroneously  exer- 

cise the  discretion  given  him  by  this  Rule. 

ll&wv,  Xlnitth-vnrtli.  :\  ('.  L.  T.   10,"). 

16.   Where  a  solicitor's  bill  of  fees,  charges  and  dis-pn.t^Ms 
bursements  as  delivered  to  a  client  or  other  person  isoford 
referred  to  the  Master  to  be  taxed,  the  solicitor  is  tota: 
give   credit  for   all  sums  of  money    by   him    received 
from  or  on  account  of  the  said  client,  and  is  to  refund 
what,  if  anything,  he  may  on  such  taxation  appear  to 
have  been  overpaid. 

36  directions  refer  only  to  moneys  received  in  respect  of  the 
business  for  which  the  bill  was  rendered,   unless  there  was  special 
mes  v.  James,  1   I'-eav.  .Si  17  ;  7.V  Smith,  4  ISeav.  :>09  ; 
2  ;  Cooper  v.  Eivn't,  '2  1'h.  .S<>'2). 


The  Master  is  to  tax  the  costs  of  the  reference 

and  certify  what  shall  be  found  due  to  or  from  either 

part\'  in   respect  of  the  bill  and  demand  and  of  the 

>f  the  reference  to  be  paid  according  to  the  event 

of  the  taxation  pursuant  to  the  Statute. 

(1>)  The  solicitor  is  not  to  commence  or  prosecute 
any  action  or  suit  touching  the  demand  pending  the 
reference  without  leave  of  the  Court  or  a  Judge. 

Upon  payment  by  the  said  client  or  other  per- 
son of  what  (if  anything)  may  appear  to  be  due  to  the 
solicitor,  the  solicitor  (if  required)  is  to  deliver  to  the 
said  client  or  other  person,  or  as  he  may  direct,  all 
deeds,  books,  papers,  and  writings  in  the  said  solicitor's 
:ssion,  custody,  or  power,  belonging  to  the  said 
client. 

(d}  The  order  shall  be  read  as  if  it  contained  the 
above  particulars,  and  shall  not  set  forth  the  same,  but 
may  contain  any  variations  therefrom,  and  any  other 
directions  which  the  Court  or  Judge  shall  see  fit  to 
make. 
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ftnles  There  is  no  corresponding  Rule  in  England.     This  Rule  contains 

443-445.  the  provisions  usually  inserted  in  an  order  for  the  taxation  of  a 
solicitor's  bill.  It  will  not  now  be  proper  to  insert  them  and 
the  order  will  be  read  as  if  it  contained  them  ;  but  it  may  contain 
any  variations  or  additional  directions.  Form  No.  136,  in  Appendix 
(H),  is  the  form  of  order  to  be  used  in  such  cases,  and  should  be 
adhered  to  (but  see  Re  Solicitor*  9  Pr.  R.  90).  A  direction  for  pay- 
ment in  21  days  was  formerly,  in  Chancery,  but  should  not  now  be 
inserted  (Re  Clarke,  9  Pr.  R.  197  ;  see  Re  A.  B.  &  C.  D.  S  Pr.  R.  126). 

A  solicitor's  bill  must  be  taxed  in  the  county  in  which  the  work 
was  done  pursuant  to  R.  S.  0.  c.  140,  s.  33,  (Re  Solicitor,  2  C.  L.  T. 
106  ;  Re  Idington  &  Mickle,  8  Pr.  R.  566). 

Where  an  order  has  been  made  for  taxation  and  directing  the 
solicitor  to  refund  what  if  anything  has  been  overpaid,  a  subsequent 
express  order  for  payment  of  the  balance  found  due  to  the  client  by 
the  Master's  report  is  proper  (Re  Elliot,  18C.  L.  J.  75,  143  ;  2  C.  L. 
T.  104).  So  where  a  balance  is  found  due  from  the  client,  an  order 
for  payment  may  be  made.  It  is  not  necessary  to  bring  an  action 
(Rs  Peace  ct-  Waller,  49  L.  T.  637). 

Interest  is  payable  on  a  bill  delivered  to  a  client  after  demand, 
and  notice,  under  II.  S.  0.  c  50,  s.  267,  that  interest  will  be  claimed 
(Re  McClive  &  GiWdand,  2  C.  L.  T.  103),  but  the  taxing  officer  has 
no  power  to  allow  interest  unless  that  matter  has  been  expressly 
referred  to  him  (S.  C.  18  C.  L.  J.  98). 

The  taxation  by  a  Local  Master  cannot  be  reviewed  under  Rule 
449,  but  must  be  appealed  from  like  other  decisions  of  a  Master 
under  Chy.  G.  0.  612  (Exchange  Bank  v.  Newell,  9  Pr.  R.  528). 
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order  of  1 7.  The  order,  when  gran  table  of  course,  shall  be 

tawon0     issued  on  proscipe  by  the  Registrar,  (a)  Deputy  Regis- 
prwcipe.      trar,  Local  Registrar,  01  Deputy  Clerk  of  the  Crown. 

There  is  no  corresponding  Rule  in  England. 

(a)  Qu.  Clerk  of  Records  and  Writs. 

An  order  was  formerly  in  Chancery,  and  is  now  under  this  Rule, 
grantable  on  prcecipe  on  the  application  of  the  client  within  a  month 
from  the  delivery  of  the  bill,  unless  the  retainer  is  disputed  (Rf. 
Thurgood,  19  Beav.  5U),  or  there  is  some  special  agreement  as  to 
costs  (ib.  Re  C.  <k  L.,  15  C.  L.  J.  139),  or  as  to  the  solicitor's  lien 
(Re  Jfos-s,  17  Beav.  59),  or  taxation  of  only  part  of  the  bill  is  desired 
(Re  Byrch,  8  Beav.  124  ;  Re  Yetts,  33  Beav.  412),  or  only  some  of 
several  parties  jointly  liable,  are  applying  (Re  Ilderton,  33  Beav, 
201  ;  see  Re  Lewin,  16  Beav.  608  ;  Re  Becker,  d-c.,  2  Chy.  Ch.  215). 
But  an  order  on  prosclpe  will  not  be  discharged  where  the  party 
obtaining  it  had  no  previous  intimation  of  special  contentions  of  the 
other  party  (Re  Bacon,  3  Chy.  Ch.  79  ;  Re  Cameron,  ib.  204). 

445 

Application       1 8.  The  rules,  orders,  and   practice  of  any  Court, 

:?uies™Sers  whose   jurisdiction   is  vested  in  the   High   Court  of 

and  practice.  justice  or  Court  of  Appeal,  relating  to  costs,  and  to 

the  allowance  of  the  fees  of  solicitors  and  attorneys, 

and  to  the  taxation  of  costs,  existing  prior  to  the 

commencement  of  the  Act,  shall,  in  so  far  as  they  are 


TAXATION    OF    COSTS.  f)  }  ~ 

not  inconsistent  with  the  Act  and  the  Rules  of  Court     Rules 
in  pursuance  thereof,  remain  in  force  and  be  applicable    445-447, 
to  costs  of  the  same  or  analogous  proceedings,  and  to 
.'.lowance  of  the  fees  of  solicitors  of  the  Supreme 
Court  and  the  taxation  of  costs  in  the  High  Court  of 
Justice  and  Court  of  Appeal.     (R.  Sup.  C,  Aug.  12, 
;.  R.  28;  R.  S.  O.  c.  50,  s.  334.) 

This  corresponds  in  substance  with  the  English  Rule. 
Ymgl  v.  Glociy,  10  Ch.  D.  070. 

19.  The  taxing  officers  shall  perform  their  duties  Sui,(.rvisi,,n 
under  and  subject  to  any  supervision  which  from  timcort;ixill»' 

i  T         i  r        -I  r-*  ""' 

to  time  may  appear  to  the  Judges  of  the  Supreme 
Court  to  be  necessary  or  proper,  and  may  by  them 
be  directed,  in  order  to  secure  accuracy  and  uniformity 
in  the  proceedings  of  the  taxing  officers. 

There  is  no  corresponding  Rule  in  England. 
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20.  Any  party  who  may  be   dissatisfied  with  the  oi.jecti.rn  to 
allowance   or  disallowance  by  the  taxing  officer,  intaxatil-in- 
any  bill  of  costs  taxed  by  him,  of  the  whole  or  any 

part  of  any  item  or  items,  may,  at  any  time  before 
the  certificate  or  allocatur  is  signed,  deliver  to  the 
other  party  interested  therein,  and  carry  in  before  the 
taxing  officer,  an  objection  in  writing  to  such  allow- 
ance or  disallowance,  specifying  therein  by  a  list,  in  a 
short  and  concise  form,  the  item  or  items,  or  parts  or 
part  thereof,  objected  to,  and  may  thereupon  apply  to 
the  taxing  officer  to  review  the  taxation  in  respect  of 
the  same.  (R.  Sup.  C.,  Aug.  12,  1875  ;  R.  30.) 

Identical  with  the  English  Rule. 

When  a  party  carries  in  an  objection  in  writing  to  an  allowance 
or  disallowance  under  this  Rule,  he  is  only  bound  to  state  the  items 
to  which  he  objects,  not  the  reasons  of  his  objection  (Simmon*  v. 
Storer,  14  Ch.  1).  154). 

A  sheriff,  as  an  officer  of  the  Court  claiming  fees  by  virtue  of  its 
.process,  is  so  far  within  its  jurisdiction  that  his  bill  may  be  taxed, 
and  this  Rule  will  therefore  apply  to  prevent  an  appeal  as  to  items 
not  brought  bafore  the  Taxing  Officer  for  review  (Morrison  v.  Taylor, 
9  Pr.  R.  390). 

Where  the  question  is  one  of  the  principle  of  the  whole  taxation, 
and  not  as  to  particular  items,  it  is  not  necessary  to  specify  objections 
un  1  ;r  this  Rule  (Sparrow  v.  Hill,  7  Q.  B.  D.  362). 

This  Rule  only  applies  in  the  case  of  taxations  by  the  Taxing 
Officers  appointed  under  Rule  438,  not  to  taxations  by  Local  Officers 
(Grant  v.  Grant,  10  Pr.  R.  27). 
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Eules  A  person  who  is  not  a  party  to  the  making  of  an  order  for  the 

447,  448.  taxation  of  costs,  and  who  desires  to  have  the  taxation  reviewed, 
ought  to  apply  to  set  aside  the  order  for  taxation,  and  not  apply  to 
review  the  taxation  (Charlton  v.  Charlton,  W.  N.,  1882,  183). 

The  following  form  of  stating  objections  is  given  in  Summerhays' 
&  Toogood's  Precedents,  2nd  ed.,  p.  45,  and  is  a  convenient  form  to 
be  followed,  though  it  states  the  reasons  of  objections,  which  is  un- 
necessary under  Simmons  v.  Storer,  supra  :  — 


In  the  H.  C.  J. 


Division 


[TITLE  OK  CAUSE.] 

Objections  taken  by  the  plaintiff  [or  defendant]  to  the  taxation 
by  Esq.,  one  of  the  Taxing  Officers  of  this  Court,  of  the 

bill  of  costs  of  the  plaintiff  [or  defendant]  under  the   judgment  [or 
order],  dated  the  day  of  18     . 

The  plaintiff  [or  defendant]  objects  to  the  disallowance  of  the  items 
in  his  bill  of  costs  mentioned  in  the  second  and  third  columns,  here- 
under  written,  for  the  following  reasons  : 


448 

Review  of 


No.   OF 
OBJKCTION. 


PAGE        No. 

OF  OF 

BILL.      h  i:\is. 


1,'KASoXS    FOK    ALLOWANCE. 


to  (I  These  items  are  properly  chargeable 
under 'the  order  which  gives  the  plaintiff 
his  costs,  charges  and  expenses. 
10  The  attendance  was  taken  for  the  pur- 
pose of  saving  expense,  and  further  ex- 
pense was  thereby  avoided. 

4  f>0          This   item   is   in   accordance    with    the 

tariff. 

6  !  90  The  inspection  of  documents  was  neces- 
sary to  enable  the  plaintiff  to  prepare  his 
case,  and  he  obtained  information  as  to 
[net  this  out},  which  was  of  material  assist- 
ance to  him  on  the  trial. 

110  The  affidavit  was  necessary  and  was  used 
on  the  hearing  of  the  motion  and  entered 
in  the  order. 

120  |  This  item  is  in  the  discretion  of  the 
j  Master  and  under  the  special  circumstances 
of  the  case  [set  out  what  these  circum- 
stances are]  should  be  allowed. 


Dated  this 
To  Mr.  G.  D., 

Deft's  Sol'r. 


day  of  18 

Yours,  etc., 
A.B., 

Plaintiff's  Sol'r. 


Review  of         21.  Upon  such  application  the  taxing  officer  shall 
taxin"°nhy  reconsider  and  review  his  taxation  upon  such  objec- 
tions,  and  he  may,  if  he  shall  think  fit,  receive  further 
evidence  in    respect   thereof,   and,  if  so  required  by 
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either  party,  he  shall  state  either  in  his  certificate  of     Rules 
taxation  or  allocatur,  or  by  reference  to  such  objection,   448-450. 
the  grounds  and  reasons  of  his  decision  thereon,  and 
any  special  facts  or  circumstances  relating   thereto. 
(R.  Sup.  C.  Aug.  12,  1875,  R.  31.) 

Identical  with  the  English  Rule. 

22.  Any  party  who  may  be  dissatisfied    with  theRev*w9of 
certificate  or  allocatur  of  the  taxing  officer,  as  to  any  taxation  by 

f  *  •   *  t  1  •  i  Judge. 

item  or  part  of  an  item  which  may  have  been  objected 
to  as  aforesaid,  may  apply  to  a  Judge  at  Chambers 
for  an  order  to  review  the  taxation  as  to  the  same 
item,  or  part  of  an  item,  and  the  Judge  may  there- 
upon make  such  order  as  to  the  Judge  may  seem  just ; 
but  the  certificate  or  allccatur  of  the  taxing  officer 
shall  be  final  and  conclusive  as  to  all  matters  which 
shall  not  have  been  objected  to  in  manner  aforesaid. 
(R.  Sup.  C.,  August  1 2th,  1875,  R.  32.) 

Identical  with  the  English  Rule. 

The  Master  in  Chambers  had  under  this  Rule  and  Rules  of 
Feb..  1870,  no  jurisdiction  to  review  taxations  (see  p.  108,  note  to 
sec.  6*2)  ;  but  an  appeal  now  lies  to  him  or  the  Master  in  Ordinary, 
under  Rule  544,  from  the  Taxing  Officers  in  Toronto. 

Tin*    Paile   and  Rule  544  only  apply  to  appeals   from  the  taxing 

officers  at  Toronto.     There  is  110  direct  appeal  from  the  local  officers. 

The  old  practice  is  in  such  a  case  continued  except  as  to  the  length 

of  notice  of  revision,  for  which  Rule  439  (a)  makes  provision  (Crowe 

per,  '2  (!.  L.  T.  88;  E.f  •/,,,„,/<'   Bank  v.  Newel/,  9   Pr.  R.  528). 

Where  questions  of  taxation  are  in  the  Master's  discretion,  his 
discretion  will  not  be  interfered  with  unless  it  be  manifest  that  he 
has  failed  to  exercise  it  in  a  reasonable  manner  {/A(m/mm-.v  v.  Scott, 

4  C.   P.   D.  21). 

Tin'  taxing  officer's  decision  as  to  the  amount  of  counsel's  fees 
will  not  be  interfered  with  unless  a  gross  mistake  is  made  (Bnm'n  \. 
.  Hi  Ch.  D.  517  ;  see  also  Fox  v.  Tonmfn  ,(•  N;/>'i««ln</  Hi/.  1 
Pr.  [{,.  157;  Bct.f*  v.  C/t-nrcr,  L.  R.  7  Chy.  App.  513);  and  the 
Court  will  slowly  and  reluctantly  enter  into  all  questions  of  quan- 
tum merely  (Smith  v.  linll.fi;  L.  K.  19  Kq.  478). 

Tin-  decision  of  the  taxing  officer  as  to  items  placed  by  the  taritl 

in  his  discretion,  such  as  instructions  for  motion,  letters,  attendances, 

will  not  be  reviewed  i  M<-(  inniion   v.  Clarke,  9    Pr.   II.  555  ;  see  also 

///  v.  Jaiixmi,  3  C.  P.  D.  264).     The  Court  will  not  ordinarily 

interfere  except  where  a  question  of  principle  is  involved  ( '/'//<  A'"  ro, 

5  P.  1).  118). 

23.  Such  application  shall  be  heard  and  determin- 
ed by  the  Judge  upon  the  evidence  which  shall  have 
been  brought  in  before  the  taxing  officer,  and  no 
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Eules      further  evidence  shall   be  received  upon  the  hearing 
450-455.    thereof  unless   the  Judge  shall  otherwise  direct.     (R. 
Sup.  C,  August  12,  1875,  R.  33.) 

Identical  with  the  English  Rule.     See  English  Chancery  Order 
40,  R.  36,  Morgan  Chy,  Orders,  4th  ed.,  594. 


ORDER  LI. 

NOTICES  AND  PAPERS,  &c. 
451 

Notices  to  be      I.  All  notices  required  by   these  Rules  shall  be  in 

iSted.01  manuscript  or  print,  or  partly  in  [manuscript  and 
partly  in  print],  unless  expressly  authorized  by  a  Court 
or  Judge  to  be  given  orally.  (Comp.  R.  Sup.  0.,  1875, 
Order  56,  R.  I.) 

Instead  of  the  words  in  brackets  the  English  Rule  has  the  word 
"  writing." 

Regulations       2-   Proceedings,    if  printed,  shall   be   printed  with 

as  to  print-  pica   type,  leaded,   on  good  paper,  of  foolscap  size. 

in|8pr°        (Comp.  R.  Sup.  C.,  1875,  Order  56,  R.  2  ;  G.  O.  Chy. 

No.  67.) 

The  English  Rule  is  more  particular  in  its  directions. 

See  Chy.  G.  0.  65,  and  Cossey  v.  Ducklow,  2  Chy.  Ch.  227,  where 
service  of  a  bill  not  printed,  &c.,  in  conformity  with  the  Gen.  Orders 
was  set  aside. 

453 

Affidavits.  3-  Any  affidavit  may  be  sworn  to  either  in  print  or 
manuscript,  or  partly  in  print  and  partly  in  manu- 
scrit.  (R.  Sup.  C.,  1875,  Order  56,  R.  3.) 

Identical  with' the  English  Rule. 


ORDER   LII. 
TIME. 

ths  simii  I.  Where  by  these  Rules,  or  by  any  judgment  or 
s.  order  given  or  made  after  the  commencement  of  the 
Act,  time  for  doing  any  act  or  taking  any  proceeding 
is  limited  by  months,  not  expressed  to  be  lunar 
months,  such  time  shall  be  computed  by  calendar 
months.  (R.  Sup.  C.,  1875,  Order  57,  R.  i.) 

Identical  with  the  English  Rule. 


TIME.  551 

j.   \Vhere  any  limited  time  less  than  six  clays  from      Rules 
or  after  any  date  or  event  is  appointed  or  allowed  for    455-457. 
doing  any  actor  taking  any  proceeding  [holidays,  as  >   455 
denned    by    the     Interpretation    Act],    shall    not    be  less  than 
reckoned    in   the   computation  of  such   limited  time.  slx'lays- 
R.  Sup.,    iS;5,  Order  57,   R.  2;  R.   S.  O.   c.  I,  s.  8, 
sub-s.  16;   Reg.  Gen.,  T.  T.,  1856,  No.  146,  Out.) 

The  words  in  brackets  do  not  correspond  with  the  English  Rule. 
Holidays  are  derined  l>y  the   Interpretation  Act  (R,  8.  O.  c.  1,  s.  8, 

i  t'n  as  follows  : 
"1(5.   The  word    "holiday"  shall  include  Sundays,   Xew  Year's  "Holiday.1* 

.«.>od   Friday,  Easter   Monday,  and   Christmas  Day,  the   days 

appointed  for  the   celebration  of  the  birth-day  of  Her  Majesty  and 

of   H.  r  Royal  Sueeessors,  and  any  day  appointed  by  proclamation  of 

\  eiuor-<  reneral  or  Lieutenant-Govemor  as  a  public  holiday 

r  a  General  Fast  or  Thanksgiving." 

This  Rule  applies  to  the  period  for  entering  cases  under  Rule  264 

(A//-/-  v.  Lnii'i'i.  3  < '.  L.  T.  31'2),  and  to  short  notice  of  trial  Tinder 

Rule  2.VJ  (CfDonndl  \.  U'Doiinell,  20  C.  L.  J.  176  ;  4  0.  L.  T.  251). 

Where  the  limited  period  is  not  less   than  six  days,  holidays  are 

i  i  A'./-  pnrt<-   ViiK-ii,  4  (Jh.  D.  7!>4  ;   Corntxh,  v.  Mannimj,  18  C. 

L.  -I.  143). 

In  such  cases  it  is  only  when  the  last  day  is  a  holiday  that,  by  R. 
4.">7.  an  extension  is  given  (Taylor  v.  Jonex,  45  L.  J.  C.  P.  110). 

456 

In  all  cases  in  which  any  particular  number  of  Days,  how 

days  not  expressed  to  be  clear  days,  is  prescribed  by  compute. 
the  Act  or  the  Orders   or  practice  of  the  Court,  the 
same  shall  be  reckoned   exclusively  of  the  first  day, 
and  inclusively  of  the  last  day.     (English   Rule,  No. 
174,  of  Hilary  Term,  1853.) 

When   the  expression    "clear  days"   is  not  used,  days  are  clear 

wlu-n  expressed  to  be  •'  at  least  "  a  certain  number  of  days  (see  Iteg 

''•  ft,  8  A.  &  E.  173  ;  Fisher  Digest,  p.  8323  ;  Webster 

L.  T.  501  ;  IfniH'jr  v.  Marx,  in  note  to  Rule317cp.  432). 
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4.  Where  the  time  for  doing  any  act  or  taking  any  where  last 

proceeding  expires  on  a  Sunday,  or  other  day  on  ;!;J^is  Sun" 
which  the  offices  are  closed,  and  by  reason  thereof 
such  act  or  proceeding  cannot  be  done  or  taken  on 
that  day,  such  act  or  proceeding  shall,  so  far  as  regards 
the  time  of  doing  or  taking  the  same,  be  held  to  be 
duly  done  or  taken  if  done  or  taken  on  the  day  on 
which  the  offices  shall  next  be  open.  (R.  Sup.  C., 
1875,  Order  57,  R.  3.) 

Identical  with  the  English  Rule. 

This  Rule  does  not  apply  to  extend  the   time  for  registration  of  a 
chattel   mortgage  under  the   Statute,   !!.   S.   <  >.   c.    119  (MfLt-an  v. 
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Rules       Pinkerton,  7  Ont.  App.  490)  ;  nor  to  extend  the  time  fixed  by  a  statute 

457-459  a.  °f  Limitations,  and  therefore  in  an  action  on  a  promissory  note  where 

the  limit  of  time  under  such  a  statute  expired  on  Sunday,  and  the 

writ  was  not  issued  till  Monday,  the  bar  of  the  statute  was  held  to 

apply  (Morris  v.  fiichards,  45  L.  T.  210). 

But  it  is  considered  by  the  officers  of  the  various  Divisions  at 
Toronto  that  where  the  year  within  which  a  writ  of  execution  is  to 
be  renewed  under  Rule  353  expires  on  a  Sunday,  the  writ  may  be 
renewed  on  the  following  day. 

Where  the  time  for  appealing  from  Chambers  expires  on  a  holiday, 
the  motion  maybe  made  the  next  day  (Taylor.v.  Jonex,  45  L.  J. 
0.  P.  110). 

Notice  of  motion  for  a  dies  non  is  bad  (Daubney  v.  Shuttleworth, 
I  Ex.  D.  53  ;  Deykin  v.  Cokman,  36  L.  T.  195  ;  25  W.  R.  294). 

458 

Enlarge-  5-   The  time  for  delivering  or  amending  any  plead- 

Timeby       m£  may  ^e  enlarged   by  consent  in   writing,  without 
consent.       application   to   the   Court   or   a   Judge.     (R.   Sup.  C  , 
April  1880,  R.  42.) 

Identical  with  the  English  Rule. 

[Rule  459  has  been  rescinded  by  Rule  51±0,  which  took 
effect  on  2nd  Jan.,  ItiX^*  an(l  substituted  the  following  : — 

service.  6a.  [  Unless  otherwise  specially  ordered  in  the  parti- 

cular case]  service  of  pleadings,  notices,  summonses, 
orders,  rules  and  other  proceedings  shall  be  effected 
before  the  hour  of  fou^  o'clock  in  the  afternoon,  except 
on  Saturday,  when  it  shall  be  effected  before  the  hour 
of  two  vclork  in  the  afternoon.  Service  effected  after 
four  o^c^tck  in  the  afternoon  on  any  week  day  except 
Saturday  shall  be  deemed  to  have  been  effected  on 
the  following  day.  Service  effected  after  two  o'clock 
on  Saturday  shall  be  deemed  to  have  been  effected  on 
the  following  Monday.  (Comp.  R.  Sup.  C.,  April, 
1880,  R.  43;  Reg.  Gen.,  T  T.  1856,  No.  135,  Ont; 
G.  O.  Chy.,  Nos.  410  &  41 1.) 

The  original  Rule  was  identical  with  the  English  Rule  and  named 
six  o'clock  as  the  last  hour  for  service,  instead  of  four  o'clock. 

Where  service  was  admitted  by  a  solicitor  a  few  minutes  after 
the  hour  per  incur iam,  and  was  repudiated  by  him  as  soon  as  he 
discovered  the  nature  of  the  paper  served  upon  him  it  was  held  not 
to  bind  (McTaviith  v.  Si/mpson,  1  Pr.  I!.  145  ;  Writ/lit  v.  Way,  8  Pr. 
R.  328). 

Service  of  a  paper  effected  within  proper  hours  but  by  leaving  the 
paper  in  the  office  of  the  solicitor,  after  he  and  his  clerks  had  left 
for  the  day,  is  good  service  only  from  the  time  when  the  paper  came 
to  the  knowledge  of  the  solicitor  (Davies  v.  ffubbarrl,  20  C.  L.  J. 
32  ;  following  McCal/um  v.  Prow.  Im.  Co.,  6  Pr.  R,  101). 
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7.  No  pleadings  shall  be  amended  or  delivered  in     Rules 
the  long  vacation,  except  [by  consent  or]  unless  direct-  460»  461 
ed  by  the  Court  or  a  Judge.     (R.  Sup.  C,  1875,  Order  plea^( 

R.  4  ;   R.   S.   O.,  C.   5O,  S    95.)  vacati'on. '" 

The  words  in  brackets  are  not  in  the  Knglish  Rule. 

Hitherto  in  the  Common  Law  Courts  no  pleadings  could  be  de- 
livered during  the  long  vacation  (R.  S.  ().,  c.  50,  s.  95).  Under  this 
Rule  it  can  be  done  by  order  or  by  consent. 

461 

The  time    of  the    long    vacation    shall    not    be  Longvacati- 
reckoned  in  the  computation  of  the  times  appointed  J^?™1"^*1 
or  allowed  by  these  Rules  for  filing,  amending,  or  de-  pleading, 
livering  any  pleading  [or  in  the   times    allowed    for 
other  purposes  for  which  the  same  is  not  reckoned  by 
the  practice  of  the  Courts  consolidated  by  the  Act,  or 
any  or  either  of  them,  or  for  the  like  proceedings  sub- 
stituted by  the  Act,  or  these  Rules]  unless  otherwise 
directed  by  a  Court  or  a  Judge.  (S>'c  R.  Sup.  C.,  1875, 
Order  57,  R.  5  ;  G  O.  Chy.,  No.  408  ;   R.  S.  O.,  c.  50, 
•50 

Tin-  \vords  in  brackets  are  not  in  the  English   Rule.      R.  S.  0.,  c. 
•  rbids  only  the    riling,  or  serving  of  pleadings  during  the 
long  vacation. 

liy  <  i.  < ).  408  of  the  Court  of  Chancery,  it  was  provided  as  follows: 

"408.   The  time  of  vacation  is  not  to  be  reckoned  in  the  computa-  Ch.  Ord.  108 
•:'  the  times  appointed  or  allowed  for  the  following  purposes  : 

"  1.   Answering  either  an  original  or  amended  bill  ; 

\memling  or  obtaining  orders  for  leave  to  amend  bills  ; 
"3.   Setting  down  demurrers  ; 

"4.    Filing  replications,  or  setting  down  causes  under  the  direc- 
of  Ord.-r  l.YJ,  Order  loS,  Order  154,  or  Order  155  ; 

".">.    Masters'  reports  becoming  absolute  ; 

"  f>.    Moving  t  i  discharge  an  order  of  revivor  ; 

•  add  to.  vary,  or   set   aside  a  decree,  by  any  party 
•d   therewith." 

time  for  appealing  from  a  Masters  report  does  not  run  during  Vacations, 
the  < 'hristmas  Vacation.      (See  notes  to  <;.  ( >.  <J4-'2  p.    15«'>).    The  con- 
trary was  assumed  to  be  the  practice  in  >'/\  mrri'j/if  v.  L<->/«,  9  IV.  R. 
200,   and  leave   to  appeal  was  granted  where  by  mistake  (of  the  sup- 
posed practice!  on  the  part  of  the  solicitor,  ('hristmas  Vacation  was 
supposed   not  to  count. 
A  Master's  report  made  in  Long  Vacation  contrary  to  Ohy.' Order 

lough  if  made  out  of  vacation  without  notice  to  defendant  it 
would  have  been  valid,  was,  as  against  a  defendant  who  had  no  notice 
of  the  proceedings  on  which  it  was  founded,  held  entirely  null  and 

taller  v    McLean,  s  IV.  I!.  549). 
The  periods  or    Vacation  are  regulated  by  Rule  531. 
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Eule  462.  9.  A  Court  or  a  Judge  shall  have  power  to  enlarge 
462  or  abridge  the  time  appointed  by  these  Rules,  or  fixed 
by  any  order  enlarging  time,  for  doing  any  act  or 
taking  any  proceeding,  upon  such  terms  (if  any)  as 
the  justice  of  the  case  may  require  ;  and  any  such 
enlargement  may  be  ordered  although  the  application 
for  the  same  is  not  made  until  after  the  expiration  of 
the  time  appointed  or  allowed.  (R.  Sup.  C.,  1^75, 
Order  57,  R.  6 ) 

Identical  with  the  English  Rule. 

See  Groin  v.  Samuel,  2  C.  P.  D.  21.  In  Wilkim  v.  Bedford,  35  L.  T. 
622,  Bacon,  V.  C.,  refused  to  extend  time  for  delivering  a  counter- 
claim. It  had  not  been  delivered,  through  the  gross  neglect  of  the 
defendant's  solicitor,  and  the  application  was  made  six  months  after 
a  decree  had  been  obtained,  but  immediately  after  the  defendant 
discovered  his  solicitor's  neglect. 

In  Nun-is  v.  Beadey,  35  L.  T.,  845,  the  Court  said,  "  Parties  must 
not  exercise  the  jurisdiction  of  the  Court  and  extend  time  by  mutual 
consent.  We  do  not  accept  such  consent,  but  regard  orders  as  to 
time  as  compulsory."  The  time  was  then  extended  by  the  (,'ourt. 

In  llastlnys  v.  Hurley,  16  Ch.  D.  734,  the  time  for  indorsement  of 
the  date  of  service  under  R.  44  was  extended. 

In  Dayer  v.  Robertson,  9  Pr.  R.  78.  time  for  appealing  from  an 
Official  Referee  in  Chambers  under  Rule  427  was  extended  where 
the  time  had  expired  through  a  misapprehension  of  the  practice. 

This  Rule  does  not  empower  the  Court  to  allow  an  application  as 
to  costs,  which  by  Rule  428,  if  made  to  a  Judge,  must  be  made  at  the 
trial,  to  be  made  at  any  later  period  (Baker  v.  Oakes,  2  Q.  B.  0.  171), 

Where  an  order  was  made  under  Rule  203,  dismissing  an  action 
for  want  of  prosecution,  unless  a  statement  of  claim  should  be  de- 
livered within  a  week,  and  no  statement  was  delivered  in  the  week 
so  limited,  it  was  held  that  the  action  was  at  an  end,  and  that  there 
was  no  jurisdiction  to  make  an  order  subsequently  extending  the 
time  for  delivery  of  the  statement  of  claim  (  Whistler  v.  Hancock, 
3  Q.  B.  D.  83). 

An  order  was  made  on  the  6th  of  May  dismissing  an  action  for 
want  of  prosecution  if  the  statement  of  claim  was  not  delivered 
within  fourteen  days,  and  on  the  19th  of  May  the  plaintiff  took  out 
a  summons  returnable  the  next  day,  the  last  of  the  fourteen  days, 
for  further  time  to  deliver  the  statement  of  claim.  The  summons 
was,  on  the  20th,  adjourned,  by  the  consent  of  the  parties  in  writing 
indorsed  thereon,  till  the  21st,  and  on  the  21st  a  Master  made  an 
order  giving  seven  days  more  for  delivery  of  the  statement  of  claim. 
The  Court  rescinded  the  order  on  the  ground  that  there  was  no 
jurisdiction  to  make  it,  the  action  being  at  an  end  on  the  20th  of 
May  (King  v.  Davenport,  4  Q.  B.  D.  402). 

On  the  25th  of  March  a  Master  made  an  order  dismissing  an  action 
for  want  of  prosecution,  unless  an  affidavit  in  answer  to  interroga- 
tories was  filed  on  the  31st.  The  affidavit  was  not  tiled  on  that  day  ; 
but  on  the  day  following  a  summons  was  taken  out  for  further  time 
to  answer  the  interrogatories  :  -Held,  that  it  was  still  competent  to 
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•art  or  a  Judge  to  enlarge  the  time  for  moving  to  set  aside  or       Kales 
I  ho    order    of    the    '26th    of  March    (linrk<>    v.     Rnniinj,    4    C.     452   463. 
1'.  I).  . 

The  Court  of  Appeal  has  decided  that  a  Judge  has  jurisdiction 

under  this  Rule  to  enlarge  the  time  for  appealing  against  an  order 

-;ng  the  action  for  want  of  prosecution,  even  after  the  order 

M-n  etl'ect.  and  the  action  has  therefore  become  dismissed  ;  and 

that  he  has  also  jurisdiction,  when  he  has  so  enlarged  the  time  for 

appealing,  to  vary  or  amend  the  order  dismissing  the  action,  and  in 

the  exercise  of  such  jurisdiction  his  discretion  is  not  limited  by  any 

lixed  or  arbitrary  rules  (Carter  v.  Stiil,li*,  (5  (,».   I-J.  D.  110).     See  also 

v.  tiuh  I,  3  Q.  B.  D.  80,  253,  and  note  to  Rule  203. 

In  the  above  cases,  Whistler  v.  Hancock,  is  recognized  as  correctly 
decided.  Ill  that  case  there  was  no  jurisdiction  to  make  the  order 
asked,  because  the  motion  was  to  take  some  step  in  the  cause,  and  was 
not  directed  to  modifying  the  order  for  dismissal.  There  had  been  no 
order  or  application  within  the  week  to  set  aside  or  vary  the  order 
of  dismissal  or  to  enlarge  the  time  for  appealing  against  the  order  of 
di:-missal.  and,  that  order  existing  and  having  taken  effect,  the  cause 
was  dead. 

I'.y  a  Master's  order  an  action  was  ordered  to  be  dismissed  unless 
of  trial  should  be  given  by  a  certain  day.  Through  mistake 
•licitor's  clerk  notice  of  trial  was  not  so  delivered.  A  Judge 

in  his  discretion  refused  to  extend  the  time,  and  the  Court  of  Appeal 

refused  to  interfere  (Gildt.-r  v.  Morrison,  30  W.  R.  815). 

Where  within  four  days  from  a  decision  of  a  Master  in  Chambers 
an  appeal  summons  was  taken  out  and  made  returnable  at  a  date 
after  the  expiration  of  the  four  days,  but  on  the  iirst  day  when  any 
Judge  would  sit  at  Chambers,  it  was  held  that  the  time  might  be 
_••  I  under  this  Rule  (Gibbons  v.  Londun  Financial  Association, 
4  (  .  P.  D.  263). 

The  Rule  only  applies  where  a  limited  time  is  fixed  for  something 
lone,  and  not  where  the  Rules  direct  some  act  to  be  clone  be- 
:iother  (PiHtt-r  v.  Wnd«t  11  Ch.  D.  905). 


Th-   <  'ourt  cannot,  under  this   Rule,  extend  the  time  for  renewing 
a  writ  where   in  the  absence  of  such   renewal  the  claim  would  be 
barred  by  the  Statute  of  Limitations  (Doyle  v.  Kaufman,  3  Q.  B.  D. 
K)).  *  See  also  note  to  Rule  31. 

dso  notes  to  Appeal  Orders,   No.  2. 

462  a 

[gi.  Rule  462  shall  apply  to  all  Rules  relating  to  Extension  ,.f 

.  .  /  f-^      ,  -i  ixiilo  4t>«. 

time.     (Rule  5  14)]. 

463 

10.  The  costs  of  an  application  to  extend  the  time  c<*ta  of  »p- 
for  taking  any  proceeding   shall,  in  the  absence  of  an  jJjJJlJJSi'S 
order  by  the  Court  or  a  Judge  directing  by  whom  tlu  \ 
are  to  be  paid,  be  in   the  discretion  of  the  Taxing 
Master.     (R.  Sup.  C,  April    1880,  R.  65.) 

Identical  with  the  Hnglish  Rule. 
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464-367. 


464 

Form  of 
Affidavits. 


ORDER    LIU. 

AFFIDAVITS. 

i.  Every  affidavit  shall  be  drawn  up  in  the  first 
person,  and  shall  be  divided  into  paragraphs,  and 
every  paragraph  shall  be  numbered  consecutively,  and 
as  nearly  as  may  be  shall  be  confined  to  a  distinct 
portion  of  the  subject.  Every  affidavit  shall  be  written 
or  printed  [«].  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  departing 
from  this  Rule.  (R.  Sup.  C.  April,  1880,  R.  12  ;  Reg. 
Gen.  T.  T.  1856,  No.  112,  Ont;  G.  O.  Chy.  Nos.  68, 
258.) 

(a)  The  English  Rule  has  here  the  words  "book-wise;"  it  is 
otherwise  the  same. 

The  previous  practice  was  substantially  the  same,  except  with 
regard  to  an  affidavit  being  printed. 

An  affidavit  styled  in  the  H.  C.  J.  but  not  in  the  proper  Division 
is  amendable  (Robertson  v.  Coulton,  9  Pr.  R.  16). 

See  Chy.  den.  Orders  68,  258-261. 

Description       2-  Every  affidavit  shall  state   the   description  and 
and  address  ^rue   place  of  abode   of  the  deponent  [and  shall   be 
to  be  stated,  signed  by  him].     (R.  Sup.  C.  April,  1880,  R.  13  ;   Reg. 
Gen.  T.  T.  1856,  109,  Ont.) 

The  English  Rule  does  not  contain  the  words  in  brackets. 

The  parties  may  describe  themselves  as'  ''the  above  named  plain- 
tiff [or  defendant],"  without  residence  or  other  description  (Crockett 
v.  Bishton,  2  Madd.  446). 


466 

Affidavits 


deponents 


3-  In  every  affidavit  made  by  two  or  more  deponents 
tne  names  of  the  several  persons  making  the  affidavit 
shall  be  inserted  in  the  jurat,  except  that  if  the  affi- 
davit of  all  the  deponents  is  taken  at  one  time  by  the 
same  officer,  it  shall  be  sufficient  to  state  that  it  was 
sworn  by  both  (or  all)  of  the  "  above-named  "  depo- 
nents. (R  Sup.  C.  April  1880,  R.  14  ;  Reg.  Gen.  T. 
T.  1856,  No.  1  10,  Ont. 

Identical  with  the  English  Rule. 
467 

Affidavit  to  4-  There  shall  be  appended  to  or  indorsed  upon 
whose°be  everv  affidavit  a  note  showing  on  whose  behalf  it  is 
half  it  is  filed.  (Comp.  R.  Sup.  C.  April,  1880,  R.  15.) 


filed. 


Taken  from  the  English  Rule. 
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;     No  affidavit  having  in  the  jurat  or  body  thereof     Bales 
any  interlineation,  alteration,  or  erasure  shall  without  468,  470 
leave  of  the  Court  or  a  Judge  be  read  or  made  use  of      468 
in  any  mattter  pending  in  Court  unless  the  interli- m  affidavit 
neation    or    alteration     (other    than    by     erasure)     is 
authenticated  by  the  initials  of  the  officer  taking  the 
affidavit  ;  nor  in   the  case  of  an  erasure,  unless    the 

Is  or  figures  appearing  at  the  time  of  taking  the 

affidavit  to  be  written  on   the   erasure  are  rewritten, 

and  signed  or  initialed  in  the  margin  of  the  affidavit 

by  the  officer  taking  it.     (R.  Sup.  C,  April,  1880  R  1 6  ; 

Gen.,   T.   T.    1856,   No.  in,  Ont.  ;  G.  O.  Chy., 

131.) 

ii  from  the  English  Order  referred  to,  which  contains  also  a 
!   provision  for  the  case  of   an   affidavit  being   taken   at  the 
ral  office." 

An  affidavit  sworn  before  a  country  solicitor  where  the  suit  was 
carried  on  by  the  London  agent  whose  name  alone  was  on  the  record, 
notwithstanding  that  the  solicitor  himself  was  not  concerned  in  the 
suit,  and  all  transactions  were  carried  on  by  his  partner,  was  held  not 
admissible  in  evidence  (Duke  of  Xorthuuther/aiit/  v.  Totld,  7 
Oh.  I).  777  ;  see  also  Dunn  v.  McLean,  6  Pr.  R.  95). 

A  line  drawn  through  words  though  leaving  them  legible  is  an 
ire  (  Williams  v.  C/otujh,  I  A.  &  E.  370). 

re  an  interlineation  was   uninitialed  by  the  Commissioner,  .it 
Id  that  under  this   Eule  the  affidavit  could  not  be  read,  but 
.la  it  properly  sworn  (Boi/d  v.  McNutt,  9  Pr. 
I!.  -i 

6.  Where  an  affidavit  is  sworn  by  any  person  who  Affldavitsl,y 
appears    to   the   officer  taking  the  affidavit  to  be  illi- 
tcrate,  the  officer  shall  certify  in  the  jurat  that  the 
affidavit   was   read   in  his  presence  to  the  deponent, 

that  the  deponent  seemed  perfectly  to  understand  it, 
and  that  the  deponent  made  his  or  her  signature  in 
the  presence  of  the  officer.  No  such  affidavit  shall  be 
in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  or  a  Judge  is  otherwise  satisfied  that 
the  affidavit  was  read  over  to  and  apparently  perfectly 
understood  by  the  deponent.  (R.  Sup.  C.,  April,  1880, 
R.  17  ;  Reg.  Gen.  T.  T.,  1856,  No.  113,  Ont.) 

Identical  with  the  English  Rule. 

47O 

7.  In  cases   in   which  by  the   present  practice    anSt:m,i-s,,n 
original  affidavit  is  allowed  to  be  used,  it  shall  before  allillavit»- 
it  is  used  be  stamped  with  a  proper  filing  stamp,  and 
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Eules  shall  at  the  time  when  it  is  used,  be  delivered  to  and 
470,  471.  ieft  ^th  the  proper  officer  in  Court  or  in  Chambers,  (a) 

An   office  copy  of  an   affidavit  may  in  all  cases  be 

used,  the  original  affidavit  having-  been  previously 
Use  of  offi»  filed  in  the  (b)  [proper]  office,  and  the  copy  duly 

authenticated  with  the  seal  of  that  office.     (R.  Sup. 

C,  April,  1880,  R.  1 8.) 

(a)  The  English  Rule  has  here  the  words  "  who  shall  s?nd  to  the 
Central  Office."  (b)  The  English  Rule  has  the  word  <(  Central" 
instead  of  the  word  "  proper."  The  above  is  otherwise  the  same  as 
the  English  Rule. 


ORDER     I,  IV. 

471  DIVISIONAL  AXD  OTHER  COURTS. 

tof(Setake?       Im  ^ne  following  proceedings  and  matters  shall  be 

before         heard  and  determined  before  the  Divisional  Courts  ; 

Courts.        but  nothing  herein  contained  shall  be  construed  so  as 

to  take  away  or  limit  the  power  of  a  single  Judge  to 

hear  and  determine  any  such   proceedings  or  matters 

in  any  case  in  which  he  has  heretofore  had   power  to 

do  so,  or  so  as  to  require  any  interlocutory  proceeding 

therein,  heretofore  taken   before  a  single  Judge  to  be 

taken  before  a  Divisional  Court,  [a.] 

Appeals  from  orders  of  a  Judge  in  Chambers  [b.] 

For  restrictions  upon  the  right  to  appeal  in  such  cases,  see  sees. 
35  and  36  of  the  Act. 

There  is  no  appeal  to  the  Divisional  Court  from  a  Judge  sitting  in 
Court.  See  note  to  sec.  28. 

Proceedings  directed  by  any  Statute  to  be  taken 
before  the  Court,  and  in  which  the  decision  of 
the  Court  is  final. 

Cases  of  Habeas  Corpus,  in  which  a  Judge  directs  that 
a  rule  nisi  for  the  writ,  or  the  writ,  be  made 
returnable  before  a  Divisional  Court. 

([c]  Other)  cases  where  all  parties  agree  that  the 
same  be  heard  before  a  Divisonal  Court. 

Applications  for  new  trials  in  the  said  Divisions 
where  the  action  has  been  tried  with  a  jury. 
(Comp.  R.  Sup.  C.  December,  1876,  R.  8.) 


\<>N  COMPLIANCE  WITH   in  i  559 

(a)  The  pivee.liim  p:\rt  of  this   Rule  is  taken   from   the  English       RU163 

376,  K.  8.  471-474. 

The  Kiujlish  Rule  names  only  the  Q.  B.,  C.  P.  an  1  Kx^ln-^uer 

i  1  «f  the  word  "other"  the  English  Rule  has  the  word 
•iai."  (see  Rule  317". 


Kimlish    Rule  also  includes  proceedings  on  the  Crown  side  of 

R 


;^en's  Bench  Division  ;  appeals  from  Revising  Barristers,   and 
i  in  ITS  relating  to  Election  Petitions,  Parliamentary  and  Muni- 
cipal ;  appeals  nnder   section  6  of  the  County   Courts   Act,    187")  ; 
lings  on  the    Revenue  side  of  the  Exchequer  Division  ;  and 
l>y  the  Railway  Commissioners  under  the  36  &  37  Viet. 

See  notes  to  Rules  307  and  316. 

A  '"TO 

2.   Bills  of  exceptions  and  proceedings  in  error  shall  Biiis  of 
be  abolished.     (Sec  R.  Sup.  C.   1875,  Order  58,  R.  i.)ami'£r 

ntical  with  the  English  Rule. 


ORDER     LY. 

EFFECT  OF  NOX-COMPLIAXCE  AND  ERRORS. 

1.  Non-compliance  with  any  of  these  Rules  shall      47S 

,         , ,  ,.  .  ..  .,         ,         Non-compli- 

not  render  the  proceedings  in  any  action  void  unless  anc«  with 
the  Court  or  a  Judge  shall  so  direct,  but  such  proceed-  Rules> 
ings  may  be  set  aside  either  wholly  or   in    part    as 
irregular,  or  amended,  or  otherwise  dealt  with  in  such 
manner,  and  upon  such  terms  as  the  Court  or  Judge 
shall  think  fit.     (R.  Sup.  C.  1875,  Order  59.) 

Identical  with  the  English  Rule. 

Where  short  notice  of  motion  had  be  jn  irregularly  given,  but  the 
be  party  had  not  been  injured  by  the  irregularity,  the  Court 
exercis3d  its  discretion  under  this  Rule,  disregarded  the  irregularity 
and  heard  the  motion  (Dawson  v.  Bee  son,  22  Ch.  D.  504). 

Taking  a  step  after  an  irregularity  does  not  seem  to  necessarily 
waive  the  irregularity  (Pitcher  v.  Hlndes,  11  Ch.  D.  905). 

2.  The  Court  or  a  Judge   may  at  any  time,  and  on  Ame*^cnt 
such  terms  as  to  costs  or  otherwise  as  to  the  Court  or  of  defects  or 
Judge  may  seem  just,  amend  any  defect   or  error  iner 

any  proceedings  ;  and  all  such  amendments  may  be 
made  as  may  be  necessary  for  [the  advancement  of 
justice]  determining  the  real  question  or  issue  raised 
by  or  depending  on  the  proceedings,  [and  best  calcu- 
lated to  secure  the  giving  of  judgment  according  to 
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Rules      the  very  right  and  justice  of  the  case].     (See  R.  Sup. 
474-476.    c.,  April,  1880,  R.  44 ;  R.  S.  O.  c.  49,  ss.  7,  8  ;  c.  50, 
s.  270.) 

The  words  in  brackets  are  not  in  the  English  Rule,  and  are  taken 
from  the  statutory  enactments  referred  to. 

Where  an  order  had  been  made  for  sale  of  property  as  described 
in  a  claim,  but  afterwards  it  was  discovered  to  have  been  mis- 
described,  the  claim  was  amended  and  the  order  post-dated  so  as  to 
appear  to  have  been  made  after  the  amendment  (  Winkley  v.  Winklty, 
44  L.  T.  572  ;  20  W.  R.  628).  In  general  however,  an  order,  ought 
not  to  bear  a  fictitious  date  (Ashley  v.  Taylor,  10  Ch.  D.  773). 

Other  Rules  respecting  amendments  are  10,  178,  and  338. 


ORDER    LVI. 

475  ACCOUNTANT'S  OFFICE. 

suitor's  !.  xhe   Suitor's   Accounts   in  the  Queen's    Bench, 

Superior      Common  Pleas,  and  Chancery,  shall  be  consolidated, 
^iidat«T~  and  shall  be  in  charge  of  an  officer  to  be   called  the 
Accountant  of  the  Supreme  Court. 

Not  taken  from  any  English  Rule. 

See  Rule  X.  of  the  Rules  of  the  H.  C.  J.  infra,  p.  591,  by  which 
securities  are  vested  in  the  Accountant,  and  Rule  521,  under  which 
moneys  in  Court  may  be  invested  in  the  name  of  the  Accountant  of 
the  Supreme  Court  through  the  Toronto  Gen.  Trusts  Co. 

See  also  Chy.  Gen.  Orders,  568-583. 

Rev.  stat.  o.      2.  Section  1 2 1  of  the  Common  Law  Procedure  Act 

jj°»  *•  i?1' to  shall  apply  to  the  said  accounts,  and  shall  be  read  as 

accounts,     if  the    words   "  Accountant  of  the   Supreme  Court " 

were  substituted  for  the  wrord  "Clerk"  wherever  the 

word  "  Clerk  "  occurs  in  the  said  section. 

Not  taken  from  any  English  Rule. 

The  Accountant  is  the  only  proper  person  to  receive  payment  of 
money  into  Court  (Leroux  v.  Lanthier,  2  C.  L.  T.  48). 

Section  121  of  the  C.  L.  P.  Act  is  as  follows  : 

"  121.  Money  to  be  paid  at  Toronto,  into  the  Court  of  Queen's 
50%.  m.  C  Bench  or  Common  Pleas,  by  any  person,  shall  be  paid  into  some  in- 
corporated bank  designated  for  this  purpose,  from  time  to  time,  by 
order  of  the  Lieutenant-Governor  in  Council  ;  or  where  there  is  no 
such  bank,  then  into  some  incorporated  bank  in  which  public  money 
of  the  Province  is  then  being  deposited,  and  which  has  been 
appointed  for  this  purpose  by  any  General  Rule  or  Order  made  in 
the  same  manner  as  other  General  Rules  or  Orders  of  the  said  Courts 
respectively  are  by  law  directed  to  be  made  ;  or  if  no  bank  has  been 
so  appointed,  then  into  any  bank  in  which  public  money  of  the 
Province  is  then  being  deposited. 


ACCOUNTANT'S  OFFICE. 

"(2.)  The  money  shall  be  so  paid  in  to  the  credit  of  the  cause      Rules 
or  matter  in   which  the  payment  is  made,   with  the  privity  of  the    475-473. 
Clerk  of  the  Court  [now  the  Accountant  of  the  Supreme  Court],  and 
•  ther  manner  ;  and  such  money  shall  only  be  withdrawn  on 
the  order  of  the  Court  or  a  Judge  thereof,  with  the  privity  of  the 
,  of  the  Court  [now  the  Accountant  of  the  Supreme  Court ) . 

"(3.)  Where  money  is  so  paid  in  under  a  plea  of  payment  into 
Court,  the  Clerk  [Accountant  of  the  Supreme  Court],  on  the  pro- 
duction of  the  receipt  of  the  bank  for  money  or  other  satisfactory 
of  such  payment,  shall  sign  a  receipt  for  the  amount  in  the 
margin  of  the  plea  ; 

"(4.)  The  Clerk  [Accountant  of  the  Supreme  Court]  shall  keep  a 
book  or  books  containing  an  account  of  all  moneys  so  paid  in,  and  of 
the  withdrawal  thereof  ;  and  shall  prepare  in  the  month  of  January 
in  every  year,  a  statement  of  all  moneys  so  paid  in  and  withdrawn 
respectively,  and  a  statement  of  the  condition  of  the  various  accounts 
upon  the  thirty-first  day  of  the  preceding  December,  and  shall  trans- 
mit to  the  Provincial  Secretary  and  to  the  Judge  or  each  of  the 
Judges  of  the  Court,  a  copy  of  such  statement,  with  a  declaration 
thereto  annexed  made  before  a  Justice  of  the  Peace  or  Commissioner 
for  taking  affidavits,  in  the  form  following  : 

I  hereby  solemnly  declare  that  the  annexed  statement  is  a  full  and 
true  statement  of  the  moneys  paid  into  the  Court  of 
during  the  year  18         ,  ami  that  it  correctly  shows  the  state  of  the 
various  accounts  therein  mentioned   upon   the   thirty-first   day   of 
December  last. 

(Signature)  A.  B., 

Clerk. 

Subscribed  and  declared  before  me,  at  ,  this 

day  of  January.  18 

C.  D., 

Commissioner  for  taking  affidavits  or 
Justice  of  the  Peace. 

"  5.   The  book  or  books  so  to  be  kept  shall  be  open  for  inspection  Rev  stat 
during  office  hours  :  and  the  Clerk  shall  give  a  certificate  of  the  state  c.  21. 
of  any  account  or  an  extract  therefrom  at  the  desire  of  any  party 
interested,  or  his  attorney  on  payment  of  the  sum  of  twenty  cents 
for  such  inspection  or  certificate,  and  the  sum  of  ten  cents  per  folio 
for  such  extract,  which  sums  shall  be  payable  in  stamps,  according 
to  the  provisions  of   The  Act  respecting  Law  Stamps." 

3.  Money   is   to   be  paid  out  of   Court    upon    the      477 

I  r      i  A  -11  r  Payment    ut 

cheque   of  the    Accountant,  countersigned  by  any  ofofOourt 
the  following  officers,  viz.  :  one  of  the  Clerks  of  the 
Crown  and  Pleas  or  the  Registrar.     (R.  S.  O.  c.  50,  s. 
121  ;  G.  O.  Chy.,  No.  627.) 

Not  in  any  English  Rule. 

4V8 

4.  Every  cheque  is  to  be  initialed  by  the  chief  Clerk  CII.MIU.-I.> 
in  the  Accountant's  office  before  the  same  is  presented 

36 
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Rules      for  the  signature  of  the  Accountant  or  other  officer. 
478,  479.   (See  G.  O.  Chy.,  Nos.  352,  372,  627.) 

Not  in  any  English  Rule. 
479 

Registrar  to      5-  The  Registrar  of  the  Court  of  Chancery  shall 
Acountant.  act  as>  and  slia11  ^  Accountant  of  the  Supreme  Court 

until    and    unless    some    other    person    is    appointed 

Accountant  of  the  Supreme  Court. 

Not  in  any  English  Rule. 


479  a 

Securities 
by  bond 
to  the 
Acountant. 


4795 

Entry  of 
Orders  dis- 
pensing with 
payment 
into  Court. 


479  c 
To  be  made 
in  notice  to 
guardian. 


479  d 

Proof  of  pay- 


479  e 

Guardian's 
duty  as  to 
mortgages. 


[5«.  Every  bond  or  recognizance  required  by  the 
practice  of  the  Court,  for  the  purpose  of  security  is, 
unless  otherwise  ordered,  to  be  taken  in  the  name  of 
the  Accountant  of  the  Supreme  Court,  his  executors, 
administrators,  or  assigns.]  (Rule  519.) 

[5&.  Copies  of  orders  dispensing  with  payment  of 
money  into  Court  are,  in  all  cases,  to  be  left  with  the 
Accountant,  forthwith  after  entry  thereof]  (Rule 
504.) 

[50.  Where  infants  are  concerned,  no  order  dispen- 
sing with  payment  of  money  into  Court  is  to  be  made 
without  notice  to  the  guardian  ad  lilem  of  the  infants.] 
(Rule  505.) 

[$d.  No  conveyance  of  the  lands  of  infants  is  to  be 
5  settled  until  evidence  is  produced  to  the  officer  settling 
the  same  of  the  purchase  money  having  been  paid 
into  Court,  or  of  the  payment  thereof  into  Court 
having  been  dispensed  with  ;  and  in  cases  where  there 
is  to  be  a  mortgage  for  part  of  the  purchase  money, 
until  evidence  is  given  to  the  said  officer  of  such  mort- 
gage having  been  registered  and  deposited  with  the 
Accountant.]  (Rule  506.) 

[$e.  It  shall  be  the  duty  of  the  official  guardian  to 
see  that  moneys  payable  on  mortgages  held  by  the 
Accountant,  in  which  persons  for  whom  the  said 
guardian  has  acted  are  interested,  are  promptly  paid, 
and  that  the  mortgaged  premises  are  kept  properly 
insured,  and  that  the  taxes  thereon  are  duly  paid.] 
(Rule  507.) 


SITTINGS    AND    VACATIONS.  563 

ORDER   LVII.  Me48° 

SITTINGS  AND  VACATIONS. 

48O 

I.  The  Sittings  of  the  High  Court  of  Justice  shall  sittings  of 
be  throe  in  every  year,  viz.,  the  Michaelmas  sittings, Hlgh  Court' 
the  Hilary  sittings,  and  the  Easter  sittings. 

(a)  The  Michaelmas  sittings  shall  begin  on  the  third  g-  B.  D.  & 
Monday  in  November,  and   end  on   the   Saturday  of 

the  second  week  thereafter;  the  Hilary  sittings  shall 
begin  on  the  first  Monday  in  February,  and  end  on 
the  Saturday  of  the  following  week  ;  the  Easter  sit- 

3  shall  begin  on  the  third  Monday  in  May,  and 
end  on  the  Saturday  of  the  second  week  thereafter. 

R.  S.  O.  c.  39,  s.  ii  ;  R.  Sup.  C,  Order  61,  R.  i). 

(b)  In  case  it  appears  to  the  Judges   of  the  said 
Court,  or  a  majority  of  them,  that  the  number  of  days 
so  provided  for  holding  any  sittings  is   not  required, 
or  is  insufficient,  for  the  due  despatch  of  the  business 
to  be  transacted  by  the   Court   in   such  sittings,  such 

cs  may  from  time  to  time,  by  rule  or  order, 
shorten  the  period  for  holding  the  sittings  to  such 
period,  not  less  than  two  weeks,  or  increase  the  length 
of  the  same  to  any  period,  as  the  case  may  require. 

K.  S.  O.  c.  39,  s.  12), 

A  similar  power  was  given  by  the  Ontario  Statute  to  any  two  of 
the  three  Judges  of  the  Queen's  Bench  or  Common  Pleas. 

(c)  The  preceding  provisions  of  this   Order  are  not 
to  apply  to   the   Chancery  Division  except  when  the 
Judges  thereof  shall  be  of  opinion  that  the  business 
of  the  said  Division  is  such  as  to  render  the  said  pro- 
visions necessary  or  convenient  for  the  due  despatch 
or  business,  and  shall  give  notice  to  that  effect. 

(d)  Divisional  Courts  of  the  High  Court  are  to  sit 
at  such  further  or  other  times  as  may  be  directed  by 
the  High  Court  or  as  may  be  necessary  for  the  due 
despatch  of  business. 

The  periods  named  for  the  sittings  are  those  named  for  the  Terms 
bearing  the  same  name  under  R.  S.  0.  c.  39,  sec.  11.  It  will  be 
observevl  that  no  Trinity  sittings  in  August  are  provided  for. 

The  English  Order  provides  for  four  sittings  in  every  year  for  the 
Court  of  Appeal  and  the  sittings  in  London  and  Middlesex. 
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Rules 

480,  481- 

48O  a 

Chancery 
Div.  Court 
Sittings. 


481 

Vacation 
Judges. 


The  sittings  of  Divisional  Courts  in  the  Chancery  Division  are 
now  regulated  by  Rule  524  as  follows  : — 

[(la)  After  the  sittings  in  June  next  (a)  of  the 
Chancery  Divisional  Court  the  said  Divisional  Court 
will  hold  sittings  on  the  first  Thursday  in  September, 
the  first  Thursday  in  December,  and  the  third  Thurs- 
day in  February  in  each  year.  (Rule  524). 

(a)  1882. 

These  sittings  correspond  with  the  former  Re-hearing  Terms  (see 
Chy.  Gen.  0.  413). 

2.  One  or  more  of  the  Judges  of  the  High  Court 
shall  be  selected  at  the  commencement  of  each  Long 
Vacation,  for  the  hearing  in  Toronto  during  vaca- 
tion of  all  such  applications  as  may  require  to  be 
immediately  or  promptly  heard.  Such  Judge  or 
Judges  shall  act  as  vacation  Judge  or  Judges  for  one 
year  from  appointment.  In  the  absence  of  arrange- 
ment between  the  Judges,  the  vacation  Judge  or 
Judges  shall  be  the  Judge  or  Judges  last  appointed 
(whether  as  Judge  or  Judges  of  the  said  High  Court 
or  of  any  Court  whose  jurisdiction  is  by  the  Acl 
vested  in  the  said  High  Court)  who  have  not  alread) 
served  as  vacation  Judges  of  any  such  Court ;  and  i; 
there  shall  not  be  any  Judge  or  Judges  for  the  time 
being  of  the  said  High  Court  who  shall  not  have  sc 
served,  then  the  vacation  Judge  or  Judges  shall  be  the 
Judge  or  Judges  (if  any)  who  has  or  have  not  sc 
served  and  the  senior  Judge  or  Judges  who  has  01 
have  so  served  once  only  according  to  seniority  o: 
appointment,  whether  in  the  said  High  Court  or  sucl: 
other  Court  as  aforesaid.  (Comp.  R.  Sup.  CM  Feb. 
1876,  R.  9.) 

Same  in  effect  as  the  English  Rule,  except  that  the  latter  providei 
for  two  Judges,  instead  of  one  or  more.  It  provides  also  that  th< 
Lord  Chancellor  is  not  to  be  a  vacation  Judge. 

No  provision,  it  will  be  observed,  is  made  for  the  attendance  o 
vacation  Judges  of  the  Court  of  Appeal. 

No  business  is  heard  by  the  vacation  Judges,  or  any  other  Judges 
sitting  for  them  under  the  next  Kule,  except  such  as  requires  "t< 
be  immediately  or  promptly  heard  "  within  the  meaning  of  tht 
above  section.  No  Judges  except  the  vacation  Judges,  or  thos< 
sitting  for  them,  can  dispose  of  business  in  vacation  (Per  Lush  anc 
Lopes,  JJ.,  24th  Sept.,  1877).  But  query. 

An  application  for  judgment  under  Rule  80,  will  be  heard  a: 
urgent  if  the  right  to  make  it  has  accrued  in  vacation,  not  other 
wise  ;  (Ibid).  But  query. 
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to  what  is  vacation  business,   see  re    Wiyan  Junction  Railway      Rules 
L  II.  10  Chy.  541.  482-484. 

482 

The  vacation  Judges  may  sit  either  separately,  Jurisdlction 
or  together  as  a  Divisional  Court,  as  occasion  shall 
require,  and  may  hear  and  dispose  of  all  actions, 
matters,  and  other  business  to  whichever  Division  the 
same  may  be  assigned.  No  order  made  by  a  vacation 
Judge  shall  be  reversed  or  varied,  except  by  a  Divi- 
sional Court  or  the  Court  of  Appeal  (a)  or  the  Judge 
who  made  the  order.  Any  other  Judge  of  the  High 
Court  may  sit  in  vacation  for  any  vacation  Judge. 
(R.  Sup.  C,  1875,  Order  61,  R.  6.) 

(a)  The  English  Rule  has  here  the  words  "or  a  Judge  thereof  ;" 
•  cherwise  the  same. 

483 

4.  The   vacation  Judges   of  the    High  Court   may  Power  of 
dispose  of  all  actions,  matters,  and  other  business  of         " 
an  urgent  nature  during  any  interval  between  the  sit- 
tings  of  any  Division  of  the   High   Court  to   which  sittings, 
such  business  may  be  assigned,  although  such  interval 
may  not  be  called  or  known  as  a  vacation.     (R.  Sup. 
C,  1875,  Order  61,  R,  7). 

Identical  with  the  English  Rule. 

this  Rule  was  enacted,  the  business  during  intervals  between 
Sittings  lias  been  regulated  by  Rule  of  the  H.  C.  J.  of  22nd,  Aug., 
(See  infra  p.  590). 


ORDER    L  V  1 1  1 . 

EXCEPTIONS  FROM  THE  RULES. 

484 

Nothing  in  these  Rules  shall  be  construed  as  intend-  certain  mat- 
ed to  affect  the  practice  of  procedure  in  criminal  pro- Jjjjjj 
ceedings,  or  proceedings  on  the   Crown  or   Revenue 
side  of  the  Queen's  .Bench  or  Common  Pleas  Divisions. 
(See  R.  Sup.  C.,  1875,  Order  62  ;  R.  S.  O.,  c.  39,  s.  4). 

Kns'lish  Rule  contains  like  exceptions  and  others  not  needed 
in  this  Province. 


566  ONTARIO  JUDICATURE  ACT,  1881. 

ORDER    LIX. 
FORMS. 

to  be  ^orms  contained  in  the  Appendices  hereto  are 

used.  to  be  used  with  such  variations  or  modifications  as 
circumstances  may  require.  (See  R.  Sup.  C.,  April, 
1880,  R.  52). 

In  Turquand  v.  Fearon,  40  L.  T.  at  p.  545,  Thesiger,  L.  J.,  said, 
"  although  the  forms  given  in  the  Judicature  Acts  are  not  absolutely 
binding,  they  are  still  of  assistance  as  illustrating  the  meaning  of  the 
Act." 


ORDER  LX. 

COUNTY  COURTS. 
486 

sittings  of        I-  The  County  Court  Terms  are  abolished.     There 
court7       shall  be  sittings  of  the  said  Court  at  and  for  the  same 
periods  as  the  said  Terms. 

In  like  manner  the  Terms  in  the  Q.  B.  and  C.  P.  are  abolished, 
and  sittings  at  and  for  the  same  periods  substituted  (see  sec.  18  of 
the  Act  and  Rule  480,  supra). 

The  following  is  the  provision  which  regulated  the  County  Court 
Terms.  (R.  S.  0.  c.  43,  s.  10). 

R,  S.  c.  43,      "  10.   The  several  County  Courts  shall,  in  each  year,  hold  four 
s.  10.  Terms,  which  (except  in  the  County  of  York)   shall  commence  res- 

pectively on  the  first  Monday  in  the  months  of  January,  April,  July 
and  October  in  each  year,  and  end  on  the  Saturday  of  the  same 
week." 

(2)  "  The  Terms  of  the  County  Court  of  the  County  of  York  shall 
commence  on  the  first  Monday  in  January  and  April,  and  on  the 
second  Monday  in  June  and  October,  in  each  year,  and  shall  end  on 
the  Saturday  of  the  same  week." 
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Time  2.  The  sittings  of  the  County  Courts  now  required 

Jounce.  to  be  held  on  the  first  Monday  in  April  and  October 
in  each  year,  for  disposing  of  cases  without  the  inter- 
vention of  a  jury,  shall,  after  the  passing  of  this  Act, 
commence  on  the  first  Tuesday  instead  of  the  first 
Monday  in  each  of  the  said  months.  (R.  S  O.  c.  43, 
s.  14.) 

The  following  is  the  previous  provision  on  this  subject  (R.  S.  0. 

c.  43,  s.  14)  : 

Rev.  Stat.          "14.  Except  in  the  County  of  York,  there  shall  be  Sittings  of 
c.  43,  s.  14.    the  several  Courts  of  this  Province  on  the  first  Monday  in  the 

months  of  April  and  October  in  each  year,  whereat  all  issues  of  fact 


COUNTY    COURTS.  567 

in  any  civil  action   brought  or  pending   in  the  Court  wherein  the       Rules 
sittings  may  be,  and  every  assessment  and  enquiry  of  damages  in     437.489 

•;ch  action  may  be  heard,  tried  and  assessed  by  the  Judge  of 
such  Court  without  the  intervention  of  a  jury,  in  those  cases  \\ 
no  jury  is  required  ;  and  on  any  such  finding,  assessment  or  enquiry, 
the  posted  shall  be  to  meet  the  facts." 
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3.  Subject   to   Rules  of  Court,  the  Judges  of  the  Judges  m*y 
County  Court  shall  also  have  power  to  sit  and  act  at  JJm'J ;my 
any  time  for  the  transaction  of  any  part  of  the  business 
of  such  Courts,  or  for  the  discharge  of  any  duty  which 
by  any  statute  or   otherwise   is    required  to   be  dis- 
charged out  of  or  during  Term. 

This  corresponds  with  powers  given  to  the  Judges  of  the  High 
Court  of  Justice  and  the  Court  of  Appeal  by  sec.  19  of  the  Act. 
The  previous  provisions  on  this  subject  are  as  follows  (R.  S.  O.  c.  43, 
8.  13)  : 

"13.   Except  in  the  County  of  York,   and   subject  to  the  provi- Rev.  Stat. 
sions  of  section  eighteen  of  "  The.  Local  Courts  Act,"  the  Sittings  of  c-  43>  s-  13« 
tlie  s;iid  <  'ouutv  Courts,  for  the  trial  of  issues  of  fact  and  assess- 
ment of  damages,  shall  be  held  semi-annually.  to  commence  on  the 
second  Tuesday  in  the  months  of  June  and  December  in  each  year. 

"(2.)  The  County  Court  of  the  County  of  York  shall  hold  four 
such  Sittings  in  each  year,  to  commence  respectively  on  the  rirst 
Tuesday  in  the  months  of  December  and  March,  and  on  the  second 
Tuesday  in  the  months  of  May  ami  September  in  each  year." 

48  Q 

4.  In  all  actions,  suits  or  other  proceedings  brought  costs  where 
in  any  County  or  Division  Court  in  Ontario,  in  which  ^ wantof 
the  plaintiff  fails  to  recover  judgment  by  reason  of  Jurisdiction, 
such  Court  having  no  jurisdiction  over  the  subject 
matter  thereof,  the  said  County  Court,  or  the  Judge 
presiding  in  the  said   Division  Court,  as  the  case  may 
be,  shall  have  jurisdiction  over  the  costs  of  such  action, 
suit  or  other  proceeding,  and    may  order  by  and   to 
whom  the  same  shall  be  paid,  and  the  recovery  of  the 
costs  so  ordered  to  be  paid  may  be  enforced  by  the 
same  remedies  as   the  costs  in  actions,  suits  or  pro- 
ceedings within   the  proper  competence  of  the  said 
Courts  respectively  are  recoverable. 

Not  in  the  English  Rules. 

Where  an  appeal  from  a  County   Court  was   struck  out  on  the 
ground  that  the  order  giving  leave  to  appeal  had  U-m   granted  by  a 
Judge  at  Chambers  without  jurisdiction,  and  there  was,  flu-re- 
no  jurisdiction  to  entertain  the  appeal,  the  Court  of  Appi-al  imm 
Inferior  Courts  held  that  they  had  no  power  to  grant  costs  to  the 

gxrty  who  appeared  to  shew  cause  against  it  (/frown  v.  S/i,m\  1  MX. 
.  425;  see  also  Abbott  v.  Feary,  29  L.  J.  Ex.  470,  and  J'encu<:k  v. 
H'<j.  4  C.  B.  N.  S.  268). 
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Eule  490-  Where  a  case  was  stated  by  Justices  under  20  &  21  Viet.  c.  43, 
but  in  consequence  of  the  appellant  not  having  complied  with  the 
conditions  required  by  that  Act,  there  was  no  jurisdiction  to  hear 
the  case,  and  the  respondent  moved  to  strike  the  case  out  of  the 
paper,  the  application  was  granted  with  costs  (Great  Northern  <£c., 
Committee  v.  Inett,  2  Q.  B.  D.  284 ;  not  following  Peacock  v.  Reg. 
sup.  ;  see  also  Royal  Canadian  Bank  v.  Stevenson.  22  U.  0.  C.  P. 
562). 


49O 

Procedure 
in  Couuty 
Courts. 


5.  Subject  to  the  provisions  of  the  Act,  and  to 
Rules  of  Court,  the  pleadings,  practice  and  procedure 
for  the  time  being  of  the  High  Court  of  Justice  shall 
apply  and  extend  to  the  County  Courts,  wherever  the 
present  pleadings,  practice  and  procedure  of  the 
County  Courts  correspond  with  those  of  the  Superior 
Courts  of  Law. 

No  corresponding  English  Rule.  The  following  sections  of  the 
County  Courts  Act,  H.  S.  0.  c.  43,  show  the  correspondence  of  the 
present  pleadings,  practice  and  procedure  of  the  County  Courts  with 
those  of  the  Superior  Courts  of  Law. 

Rev.  Stat.  "  23.  The  provisions  of  '  The  Ejectment  Act'  shall,  so  far  as  appli- 
es 43,  s.  23.  cabie}  extend  and  apply  to  the  actions  and  proceedings  under  this 
Act,  and  to  the  said  County  Courts,  in  reference  to  such  actions  and 
proceedings  ;  but  the  Judges  of  the  .Superior  Courts  of  Common 
Law,  acting  under  the  45th  and  following  sections  of  '  The  Admin- 
istration of  Justice.  Act*,'  may  alter  the  mode  of  procedure  prescribed 
by  the  said  first  mentioned  Act  so  far  as  relates  to  actions  of  eject- 
ment in  the  County  Courts  under  this  Act. 

Rev.  Stat.  "29.  In  any  case  not  expressly  provided  for  by  Law,  the  practice 
c.  43,  s.  29.  an(l  proceedings  in  the  several  County  Courts  shall  be  regulated  by 
and  shall  confirm  to  the  practice  of  the  Superior  Courts  of  Common 
Law,  and  the  practice  for  the  time  being,  of  the  said  Superior 
Courts,  shall,  in  matters  not  expressly  provided  for,  apply  and 
extend  to  the  County  Courts  and  to  all  actions  and  proceedings 
therein. 

Rev.  Stat.  "30.  The  several  County  Courts  may,  in  Term  time,  by  rule  or 
e.  43,  s.  30.  order,  set  aside  verdicts  or  non-suits,  and  grant  new  trials,  and  make 
orders  for  judgment  non  obstante  veredicto,  or  for  arresting  judgment, 
and  such  Courts  in  Term  time,  and  the  Judges  thereof  in  Vacation, 
may  by  rule  or  order  set  aside  judgments  by  default,  set  aside  pro- 
ceedings for  irregularity,  grant  time  for  any  pleading,  and  order  stay 
of  proceedings  till  security  is  given  for  costs,  and  may  issue  sum- 
monses and  make  orders  in  all  matters  of  practice  in  like  manner 
and  on  the  like  principles  and  grounds,  and  to  the  same  extent  as 
in  the  Superior  Courts,  or  by  the  Judges  thereof  in  their  Courts, 
and  may  cause  rules  on  Sheriffs,  or  any  other  rules,  orders  or  pro- 
ceedings thereupon  to  be  served  in  any  county. 

Kev.  stat.          "31.  The  County  Courts  may  issue  writs  of  fieri  facias  against 

c.  43,  s.  31.   goods  and  against  lands,  and  writs  of  capias  ad  satisfaciendum  against 

the  person,  in  like  cases,  upon  the  same  terms  and  in  the  same  order, 

as  similar  writs  may  be  issued  in  the  Superior  Courts  of  Common 

Law. 
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"33.   The  several  County  Courts  shall  have  and  exercise  the  same      Rules 
powers   to   enforce  their  rules,  regulations   and   directions  as  the    499-493. 
or  Courts  of  Common  Law  possess,  and  may  punish  by  tine  or 
-•mmeiit,  or  by  both,  for  any  wilful  contempt  or  resistance  to  0  ^  'HtH^ 
their  regular  process,  rules  or  orders  ;  but  such  fine  shall  in  no  case 
exceed  §100,  nor  shall  such  imprisonment  exceed  six  months. 

See  also  notes  to  sec.  77  of  the  Act. 


ORDER      LXI. 

INTERPRETATION. 

491 

1.  A  "Judge"  in  the    preceding  Orders  means  a  "judge," 
Judge  of  the   Supreme    Court,    or    a    Judge    having  meaning  of- 
authority  for  the  time  being  of  a  Judge  of  the  High 
Court,  unless  there  is  something  in  the  context  in- 
dicating a  different  meaning. 

The  interpretation  clause  in  the  Act,  viz.  :  sec.  91  applies  to  the 
Rlile*. 

For  the  reason  for  employing  the  expression  "  Court  or  a  Judge" 
throughout  the  English  Rules,  see  Freason  v.  Loe,  26  W.  R.  138. 

This  definition  of  "  Judge  "  is  considered  to  give  jurisdiction  to  the 
r  in  Chambers  or  County  Judge  under  Rule  422  subject  to  the 
express  limitation  of  their  authority  (see  note  to  Rule  422)  to  enter- 
tain applications  which  under  these  Rules  are  to  be  made  to  "  the 
Court  or  a  Judge  "  but  not  those  which  are  required  to  be  made  to 
a  "  Judge  of  the  High  Court."  (See  Rules  245,  240). 
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2.  Any  Rule  of  the  several  Orders  in  this  Schedule  citation  of 
may  be  cited  by  the  marginal  number  of  the  Rule,  orRules- 
by   the  number  of  the  Order,  and   of  the  Rule  as  it 
stands  in  such  Order. 

-uch  provision  in  the  English  Rules. 


ORDER  LXII. 

PENDING  BUSINESS. 

493 

I.  With  respect  to  pending  business  in  the  Queen's  IllQllcen-8 
Bench  and  Common  Pleas  Divisions,  the  procedure gj^jj^ 
is  to  be  as  follows: — (i)  Where  no  declaration  has  Plow 
been  delivered,  the  action  shall  be  continued  accord-  Division8* 
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Rules  ing  to  the  ordinary  course  of  the  High  Court  oi 
493,  494.  Justice,  as  if  it  had  been  commenced  in  that  Court 
(2)  In  all  other  cases  the  action  shall  be  continued 
up  to  the  close  of  the  pleadings  according  to  the 
practice  of  the  Court  in  which  it  was  brought,  and 
afterwards  according  to  the  provisions  of  the  Act : 
subject,  however,  to  an  order,  at  the  instance  of  either 
party,  to  proceed  at  any  stage  according  to  the  pro- 
visions of  the  Act.  (See  Notice  of  Nov.  2,  1875,  W, 
N.  1875,  Pt.  II.,  p.  469.) 

Where,  before  the  Judicature  Act  came  into  operation,  a  verdict 
had  been  taken,  subject  to  a  reference  with  power  to  the  arbitratoi 
to  direct  a  verdict  for  either  party,  but  the  award  was  not  made 
until  after  the  Act  came  into  operation,  it  was  held  that  judgment 
on  the  award  could  not  be  signed  without  obtaining  an  order  of  the 
Court  or  a  Judge  (Lloyd  v.  Lewis,  2  Ex.  D.  7). 

494 

in  chancery  2.  With  respect  to  pending  business  in  the  Court 
Slon-  of  Chancery,  subject  to  any  special  order  which  may 
be  made  in  any  cause,  matter  or  proceeding  pending 
at  the  commencement  of  the  Act,  the  procedure  is  to 
be  as  follows  : — All  causes,  matters,  and  proceedings, 
except  causes  in  which  neither  notice  of  motion  for  a 
decree  has  been  served,  nor  replication  been  filed,  be- 
fore the  said  time  shall,  so  far  as  relates  to  the  form 
and  manner  of  procedure,  be  continued  and  concluded 
in  the  same  manner  as  they  would  have  been  in  the 
Court  of  Chancery.  (See  Notice  of  Nov.  3,  1875,  W. 
N.,  1875,  Pt.  II,  p.  468.) 

(a)  All  such  pending  causes  in  which,  up  to  the 
commencement  of  the  Act,  no  notice  of  motion  for  a 
decree  has  been  served  or  replication  filed,  shall  be 
continued  in  the  same  manner  as  they  would  have 
been  continued  in  the  Court  of  Chancery  up  to  the 
time  at  which  such  notice  of  motion  or  replication 
•could  have  been  served  or  filed,  and  shall  from  that 
period  be  continued  according  to  the  ordinary  course 
of  the  High  Court  of  Justice.  (See  Ib.) 

Under  this  Rule  the  pleadings  are  closed,  and  the  cause  is  at  issue 
though  no  replication  is  filed  in  Chancery  cases,  where,  on  22nd 
August,  1881,  the  cause  was  at  such  a  stage  that  notice  of  motion 
for  decree  might  be  served  or  replication  filed  ;  and  in  such  case 
notice  of  trial  was  held  regular,  though  replication  was  filed  (Sawyer 
v.  Short,  9  Pr.  R,  85). 
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(&)  Any  party  to  a  pending  cause  may  apply   in  Ruie  494. 
Chambers  that,  for  special  reasons,  a  direction  may 
be  given  for  continuing  such  cause  according  to  the 
ordinary  course  of  the  High  Court  of  Justice.    (See  Jb.) 

The  Court  will  not  on  an  ex  parte  application  direct  proceedings 
in  a  pending  suit  to  be  continued  under  the  old  practice  (Perkins  v. 
.  1  ch.  D.  83). 

Where  in  a  suit  pending  at  the  time  the  Act  came  into  operation 

default  was  made  in  answering,   it  was  held,    that  this  was    not 

.ilt  in  delivering  a  defence  "  so  as  to  entitle  the  plaintiff  to  set 

down  the  action  on  motion  for  judgment  under  Rule  '211  (Culley  v. 

Butt  if  a  tit,  1  Ch.  D.  84). 

In  a  suit  to  take  the  accounts  of  a  partnership,  the  defendants,  by 
their  answer,  filed  before  the  commencement  of  the  Act,  admitted 
the  partner-  hip  and  that  they  had  not  accounted,  and  alleged  that 
the  plaintiff  had  not  accounted,  and  that  moneys  were  due  from 
him  to  them.  The  plaintiff  joined  issue  and  moved  under  the  new 
practice  before  the  hearing  under  Rule  322,  that  the  accounts  of  the 
partnership  dealings  might  be  taken  : — field,  that  he  was  entitled 
to  the  order  under  Rule  244  or  322  (Turyiutnd  v.  Wilson,  1  Ch. 
D.  85). 

Where  a  writ  of  summons  renewed  for  six  months  from  6th  April, 
1881,  was  served  on  27th  December,  1881,  it  was  held  that  being  hi 
force  on  the  22nd  August,  1881,  it  was  continued  in  force  for  a  year 
under  Rule  31.  (Mackdcan  v.  Becket,  9  Pr.  R.  289). 

Where  a  defendant  in  a  pending  siiit  had  failed  to  enter  an  appear- 
ance, or  put  in  an  answer  : — He/d,  that   the  bill  should   be  treated 
for  all  purposes  as  the  plaintiff 's  statement  of  claim,  so  that  the 
plaintiff  might  proceed  under  Rule  211  (Provident  Permanent  Build- 
'•>'.</  v.  (,'wnliiH,  1  Ch.  D.  624). 

Under  an  order  to  tax,  a  balance  was  found  due  from  a  solicitor 
which  should  have  been  paid  before  the  commencement  of  the  Act : 
— Held.,  that  the  case  came  within  Rule  365,  and  that  an  attachment 
for  non-payment  could  not  be  issued  without  notice  to  the  solicitor. 
(In  re  a  Solicitor,  1  Ch.  D.  445. ) 
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amended. 


493 

R.  246 
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502 

R.  78 
amended. 


RULES  ADOPTED  BY  THE  SUPREME  COURT  OF 
JUDICATURE  OF  ONTARIO. 

THURSDAY,  25th  August,  1881. 

Made  under  the  authority  of  sec.  54  of  the  Ontario 
Judicature  Act. 

495.  These  Rules  may  be  cited  as  the  Rules  of  the 
Supreme  Court  of  Ontario,    1881,  or  each   separate 
Rule  may  be  cited  as  if  it  had  been  one  of  the  Rules 
of  the  Supreme  Court,  and  had   been  numbered  by 
the  number  of  the  Rule  mentioned  in  the  margin. 

496.  In  Rule  45,    sub-sec,    (d),   the  word  "act"  is 
hereby  substituted  for  the  word  "  action,"  in  the  first 
line  thereof. 

497.  In  Rule  74,  sub-sec,  (a),  the  word  "  satisfied"  is 
hereby  substituted  for  the  word  "  notified,"  in  the  third 
line  thereof. 

498.  In  Rule  246,  sub-sec,  (a),  the  word  "  produce'*" 
is  hereby  substituted  for  the  word  "prove,"  in  the  third 
line  thereof. 

499.  In  Rule  352,  sub-sec.  (&),  the  word  "periods" 
is  hereby  substituted  for  the  word  "  period,"  in  the 
fourth  line  of  the  said  sub-section. 

500.  In  Rule  376  the  word  "  proceeding"  is  hereby 
substituted  for  the  word  "  proceedings,"  in  the  fourth 
line  thereof. 

501.  Rule  100  is  hereby  amended  by  inserting  after 
the  word  "  summons,"  in  the  fourth  line  thereof,  the 
words  "or  on  notice,  as  the  case  requires." 

502.  Rule  78  is  amended  by  adding  after  the  word 
"  behalf,"  in  the  last  line,  the  words  "  in  which  the  re- 
ference, when  required  by  the  practice,  shall  be  to  the 
Master  or  Local  Master." 
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MONDAY,  5th  September,  1881.          Ruleg 

503.  Where  a  seal  is,  under  the  fifty-first  section  of   503-507. 
the  Judicature  Act,  impressed  on  any  document  which,      5O3 

f  i  •  r     i  -lA.i-i  •  :L'nt  m 

before  the  passing  of  the  said  Act,  did  not  require  to  stamps  .us- 
be  sealed,  the  fee  of  fifty  cents  mentioned  in  the  fifty-  ^certain1"1 
third  section  of  the  Superior  Courts  of  Law  Act  (R. cases- 
S.  O.  cap.  39)  shall  not  be  payable  on  such  document. 
See  note  to  sec.  51  of  the  Act. 

SATURDAY,  10th  September,  1881. 

The    Tariff  of  Costs   was    this    day   unanimously  Tariff  of 
adopted  and  ordered  to  be  signed  by  the  Chief  Justice. co 
The  Tariff  is  printed  infra  p.  592  at  the  end  of  the  Rules. 

TUESDAY,  3rd  January,  1882. 

504.  Copies  of  orders  dispensing  with  payment  of  orders  dis- 
money  into  Court  are,  in  all  cases,  to  be  left  with 
Accountant  forthwith  after  entry  thereof. 

See  Rule  4796.  cou'ntant 

505.  Where  infants  are  concerned',    no    order  dis-  OljlJ?°^u, 
pensin^  with  payment  of  money  into  Court  is  to  be  on  notice  to 

•    •  •  i  i  •  7     7  -j  c    A  i        guardian  oi 

made  without  notice  to  the  guardian  ad  htem  of  the  infants. 
infants. 
See  Rule  479c. 

506.  No  conveyance  of  the  lands  of  infants  is  to  be  convey- 
settled  until  evidence  is  produced  to  the  officer  settling  ^®^erg 
the  same  of  the  purchase  money  having  been  paid  where  in- 

-    \  ,  r  •  r\  fants  inter- 

into  Court,  or  of  the  payment  thereof  into  Court  hav-  ested. 
ing  been  dispensed  with  ;  and  in  cases  where  there  is 
to  be  a  mortgage  for  part  of  the  purchase  money, 
until  evidence  is  given  to  the  said  officer  of  such  mort- 
gage having  been  registered  and  deposited  with  the 
Accountant. 

See  Rule  479d. 

5O7 

507.  It  shall  be  the  duty  of  the  official  guardian  toofflcial 
see  that  moneys  payable  on  mortgages  held  by 
Accountant    in    which    persons   for   whom    the    said 
guardian  has  acted  are  interested,  are  promptly  paid 
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Bales     and  that  the  mortgaged  premises  are  kept  properly 
508-511.    insured,  and  that  the  taxes  thereon  are  duly  paid. 
See  Rule  479e. 


SATURDAY,  28th  January,   1882. 

5O8          [Rule  50%  was  ly  Rule  517  rescinded  and  a  new  Ride 
substituted.] 

5O9 

Entry  of          509.   All  orders  issued  by  a  Local  Officer  which  re- 
i°orcdaToffinces.  quire  to  be  entered  shall  be  entered  at  the  office  of 
such  Local  Officer  only. 

See  Rule  41  Sa. 

Motions  to        5  JO-  In  view  of  the  state  of  business  in  the  several 
reverse01     Courts,  and  of  doubts  that  have  arisen  upon  the  con- 
judgments    struction   of  Rules  316   and   317,   it  is  ordered    that 
es  where,  at  or  after  the  trial'of  an  action  by  a  jury,  the 
Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set 
aside  such   judgment   and  to  enter  any  other  judg- 
ment  on    the   ground  that  the    judgment    directed 
to  be  entered  is  wrong  by  reason  of  the  Judge  having 
caused  the  finding  to  be  wrongly  entered  with  refer- 
ence to  the  finding  of  the  jury  upon  the  question  or 
Non-jury      questions    submitted    to    them.       Where  at  or    after 
the  trial  of  an  action   before  a  Judge,  the  Judge  has 
directed    that  any  judgment   be   entered,  any  party 
may,  without  any   leave  reserved,  apply  to  set  aside 
such  judgment  and  to  enter  any  other  judgment,  upon 
the  ground  that   the  judgment  so   directed  is  wrong, 
and  such  application  may  in  either  of  the  above  cases 
be  to  a  Divisional  Court  of  the  High  Court,  or  to  the 
Court  of  Appeal,  and  this  Rule  is  to  be  substituted 
for  Rules  316  and  317. 
See  Rules  316a,  and  317 'a. 

511 

Scale  of  511.  In  every  case  in  which  judgment  is  entered 

ludgmST6  without  trial,  or  the  decision  of  a  Court  or  Judge,  or 

without trial  or<^er  as  to  tne  cost"s»  and  where  the  amount  of  judg- 

or  order  as  ment,  pHma  facie,  appears  to  be  within  the  jurisdic- 

sts'      tion  of  an  inferior  Court,  the  Taxing  Officer  shall  not 

tax  full  costs  of  the  High  Court,  without   proof  on 

affidavit  to  his  satisfaction  that  the  suit  was  properly 


cases. 
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instituted  therein  ;  and  if  properly  within  the  jurisdic-     Rules 
tion  of  the  County  or  Division  Courts,  then  the  tax-    512-515. 
ation  shall   be   on  the   scale   of  fees   in  such  Courts, 
subject  to  revision,  as  in  other  cases. 
See  Rule  428c. 

In  case  of  trial  by  jury,  and  the  Judge  or  Court  Sea]g^ 
makes  no  order  respecting  the  costs,  under  Rule  428,  jury 
the  taxation  of  costs  shall  be  under  such  scale  of  al 
nice  only  as   would   have   been  applicable  before 
the   passing   of  the  Judicature  Act ;    and    the  event 
shall  in  such  case  be  to  recover  costs  according  to  such 
scale,  subject   to  such  rights  of  set-off  as  to  costs  as 
apply  under  the  Common  Law  Procedure  Act. 


513.   Discovery   may   be  obtained  by  either  party  stage  wlu,n 
under  Rule  222  after  the  defence  is  delivered,  and  by  <lisf>°vt|I.v 
the  plaintiff  after  the  time  for  delivering  the  defence 
expired. 

iiulo  Z2-2". 


SATURDAY,   17th  March,  1882. 

514.   Rule  462  shall  apply  to  all  Rules  relating  toTimg14 
time. 

See  Rule  462a. 

.   In  all  actions  which  (before  the  passing  of  theScale0t- 
Ontario  Judicature  Act,  1 88 1,  and  the  Law  Reform1 

A  r      ns-n\  -11  i  i  11  •          actions   til 

Act  of  i  <S6b),  might  have  been  brought  under  the  equity  equitable 
jurisdiction  of  the  County  Court,  and  which  are  nowde 
carried  on  in  the  High  Court  of  Justice,  such  fees  and 
disbursements  may  be  charged  as   are  fixed  by  the 
lower  tariff  referred  to  in  Order  553,  of  the  General 
Orders  of  the  Court  of  Chancery,  and  for  all  fees  and 
disbursements  not  provided  for  in  the  said  lower  tariff, 
may  be  charged  the.  amounts  allowed  in  like  cases,  by 
the  tariff  of  the  loth  of  September,  1881,  subject  how- 
ever to  the  same  proportion  of  reduction  as  exists  be- 
tween the  said  lower  tariff  and  the  higher  tariff  of  the 
Court  of  Chancery. 
See  Rule  4286. 
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.Rules          1^5.  g0  much  of  Rule  419  as  applies  to  sec.  302  o 

515-519.    t|ie  common  Law  Procedure  Act  is  hereby  rescinded 

Entry  of      anc^  judgments  of  the  High  Court  of  Justice  shall  noi 

judgments,  be  minuted  and  docketed  as  required  by  said  sectioi 

302. 

See  notes  to  .Rule  419. 


517 


ments  enter 

'offices1.0™ 


5  1  7.  Rule  508  is  hereby  rescinded,  and  the  follow 
ing  substituted  therefor:— 

It  shall  not  be  necessary  for  any  Deputy  Clerk  o 
the  Crown,  Deputy  Registrar  or  Local  Registra 
to  transmit  to  the  Registrars  of  the  several  Divi 
sions  of  the  High  Court  at  Toronto  the  origina 
roll,  and  the  papers  of  or  belonging  to  the  same,  pur 
suant  to  section  303  of  the  Common  Law  Procedun 
Act  and  Rule  419  of  the  Judicature  Act  ;  but  insteac 
thereof,  every  Deputy  Clerk  of  the  Crown,  Deputy 
Registrar  and  Local  Registrar  shall  once  inevery  thre< 
months  transmit  to  the  Registrar  of  each  Division  a 
Toronto  a  list,  in  the  form  hereinafter  mentioned,  o 
all  judgments  which  have  been  entered  by  him  in  sue! 
Division  during  such  period,  and  from  the  said  list: 
the  Registrars  of  the  several  Divisions  shall  prepare 
and  from  time  to  time  keep  up  a  general  index  or  lis 
of  judgments,  which  shall  be  open  to  inspection  by  al 
persons  interested,  upon  payment  of  the  usual  fee. 

FORM. 

List  of  Judgments  entered  in  the  office  of  the  Deputy  Clerk  of  th< 
Crown  (or  Deputy  Registrar  or  Local  Registrar,  as  the  case  may  be 
of  the  county  of  during  the  three  months  ending  th< 

day  of  18     . 

(1)  Plaintiff  Defendant. 

(2)  Date  of  entry  of  judgment. 

(3)  The  amount  recovered,  or  other  relief  given,  exclusive  of  costs, 

(4)  The  amount  of  costs  taxed. 
See  notes  to  Rule  419. 


518 

Parties  to 


518.  Rule  1  14  is  to  extend   to   proceedings  in  the 
on  Master's  office,  and  the  Master  is  to  have  the  same 

proceedings.  power  as  the  Judge. 
See  Rule  114a. 


519 

Bonds  for 

mty' 


519.  Every  bond  or  recognizance  required  by  the 
practice  of  the   Court  for  the  purpose  of  security  is 
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unless  otherwise  ordered,  to  be  taken  in  the  name  of     Rules 
the  Accountant  of  the  Supreme  Court,  his  executors,  520»  521- 
administrators  or  assigns. 

::ule  479  a. 

520 

520.  Where  the  action  is  in  respect  of  a  mortgage,  Pmcipe 
and    the   plaintiff  claims   foreclosure,  or  sale,  or  re-^JJJJJiJ 
demption,  and  an   appearance  has  been  entered,  but in 
default  has  been  made  in  delivering  a  defence  or  de- 
murrer, the  plaintiff  shall  be  entitled  to  a  judgment  or 
order  on  pi-crcipe  as  provided  in  Rule  78. 

521 

521.  Whereas,  by  the  Act  35  Victoriae,  chapter  83, investment 
(Ontario),  the  Toronto  General  Trusts  Company  wasjjf  <££?*" 
incorporated,  and  thereby  empowered  to  act  as  agents  5S^the 
for  the  transaction  of  business  as  therein  mentioned.  Gen.  Trusts 
And  whereas,  by  the  Act  of  45  Victoriae,  chapter  17, Cu 

the  said  Company  may  be  accepted  by  the  High  Court 
of  Justice  as  a  Trust  Company  for  the  purposes  of 
the  said  Court,  in  case  the  Lieutenant-Governor  in 
Council  shall  approve  thereof  as  therein  set  forth. 
And  whereas  the  said  Company  has  been  so  approved 
of  by  the  Lieutenant-Governor  in  Council,  by  order 
dated  the  loth  day  of  March,  1882.  And  whereas  the 
expenses  of  the  Accountant's  office  have  been,  by  the 
Ontario  Judicature  Act  of  1881,  declared  to  be  a  first 
charge  upon  the  income  arising  from  the  funds  in 
Court,  and  it  is  not  desirable  to  reduce  the  interest 
payable  to  suitors  to  a  less  rate  than  4  per  cent.,  and 
it  is  necessary  to  procure  the  investment  of  moneys 
in  Court  in  order  to  raise  a  sufficient  income  to  keep 
up  this  rate,  and  provide  for  the  expenses  of  the 
Accountant's  office  :  Therefore  it  is  ordered  that  the 
Judges  of  the  Chancery  Division  may  arrange  with 
the  said  Company  to  make  investments,  and  to  take 
the  securities  in  the  name  of  the  Accountant  of  the 
Supreme  Court  of  Judicature,  of  moneys  in  Court 
upon  first  mortgages  of  lands,  and  may  direct  the 
issue  of  cheques  therefor  upon  condition  that  the  said 
company  do,  by  proper  instrument,  guarantee  the 
sufficiency  of  such  securities,  and  the  due  payment  of 
interest  at  the  rate  of  4j  per  cent,  per  annum,  half- 
yearly,  on  the  moneys  so  invested  from  the  date  of 
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Kules  the  receipt  by  the  Company  of  the  money  for  each 
522-526-  investment,  and  also  the  due  repayment  of  the  principal 
moneys  so  invested  ;  and  upon  further  condition  that 
in  case  the  said  Company  makes  an  investment  as 
aforesaid  at  a  higher  rate  than  six  per  cent.,  then  the 
said  company  is  to  pay  interest  thereon  to  the  Court 
at  the  rate  of  4^  per  cent.;  and  upon  further  condition 
that  the  said  company  is  to  satisfy  the  Official  Guar- 
dian of  the  said  High  Court  of  the  sufficiency  of  the 
security  as  to  value,  and  who  is  to  certify  the  same 
to  the  Court  before  the  cheque  issues  for  each  invest- 
ment. 

522 

setting  522.  All  appeals,  proceedings,  and  matters  to   be 

brought  before  the  Divisional  Court  of  the  Chancery 
Division  are  to  be  entered  with  the  Clerk  of  Records 
and  Writs  at  least  seven  days  before  the  day  fixed 
for  the  sittings  of  the  Court,  and  seven  days'  notice 
thereof  is  to  be  served  upon  the  parties  entitled  to 
notice. 
See  Rule  317c. 


c  ,of 
motions  be- 
fore Chy. 
Div.  Court. 


523 

Time  for 
moving  to 
•change  or 
reverse  a 
judgment. 


524 

Sittings  of 
Chy.  Divi- 
sional 
Court. 


525 

R.  308 
amended. 


526 

Rules  309 
-and  310 
.rescinded. 


523.  An  application  to  the  Divisional  Court  of  the 
Chancery  Division  to  change  or  reverse  any  judgment 
shall  be  made  at   the   first  sittings   of  the   Divisional 
Court,  which  begins  not  less   than   ten  days  after  the 
pronouncing  of  the  said  judgment. 

See  Rule317r/. 

524.  After  the  sittings  in  June  next  of  the  Chan- 
cery Divisional  Court  the   said   Divisional   Court  will 
hold  sittings  on  the  first  Thursday  in  September,  the 
first  Thursday  in  December,  and  the   third  Thursday 
in  February  in  each  year. 

See  Rule  480  a. 

525.  Rule  308   is  hereby  amended   by  substituting 
the  words  "  four  days,  both  days    inclusive,  from   the 
service  of  the  order,"  for  the  words  "  eight  days  from 
the  date  of  the  order,"  in   the  third   line  of  the   said 
Rule. 

526.  Rules  309  and  310  are  hereby  rescinded. 


mentain 
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In    the    Queen's    Bench   and   Common   Pleas      Rules 
Divisions  all  applications   under   Rules   307  and  308,    527-529. 
and  under  Rule  510  when  made  to  a  Divisional  Court  ,.  527 
shall  be  made  within  the  first  four  days  of  the  sittings  making 
of  the  Divisional  Court  for  hearing  such  applications,  Jh2S 
which   may  take   place    after    the   trial  or   judgment" 

,      r  jo  juag 

complained  of.  Q.B.&O.P. 

Divisions. 

In  case  the  decision  of  a  question  raised  at  the 
trial,  or  the  judgment,  is  reserved,  and  is  not  given 
until  the  sittings  aforesaid,  or  in  case  of  a  trial  during 
the  sittings  of  the  Divisional  Court,  any  motion  or 
application  respecting  the  same  shall  be  made  within 
six  days  after  the  day  on  which  the  verdict  or  judg- 
ment is  given,  if  so  many  days  expire  in  such  sittings, 
and  if  not,  then  within  the  first  four  days  of  the  en- 
suing sittings. 

(b)  In  cases  tried  by  a  jury,  judgment  shall  not  be 
signed  until  the  time  for  making  such  motion  or 
application  as  aforesaid  has  expired,  unless  the  Judge 
shall  certify  under  his  hand  that  in  his  opinion  execu- 
tion ought  to  issue  in  such  action  forthwith,  or  at 
some  day  to  be  named  in  such  certificate,  and  subject 
or  not  to  any  condition  or  qualification. 
See  Rule  309a. 

528.  It  shall  be  sufficient  if  the  notice  of  any  ap-  service  of 
plication  under  Rule  5  10  is  served  within  the  time  here-  [^utSe*" 
inbefore  limited  for  making  the  same,   provided  that  suincieut 
the  day  named  in  such  notice  for  hearing  the  motion 

is  not  more  than  two  clear  days  from  the  last  day  of 
the  time  so  limited,  and  falls  within  the  sittings  of  the 
Divisional  Court  in  which  such  notice  is  given,  other- 
wise such  notice  may  be  given  for  the  first  day  of  the 
following  sittings. 
See  Rule  317  b. 

529.  The  party  who  obtains  any  order  nisi,  or  who  getting 
serves  any  notice  of  motion,  may,  on  or  after  the  fourth  ^•")l)'I.rdcr8 
day  inclusive  after  serving  such  order  nisi  or  notice,  argument. 
file  the  same,  together  with  an  affidavit  or  admission 

of  service  with  the  Registrar  of  the  Divisional  Court. 
See  Rule  3lOa. 
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Rules          530.  The  party  served  with  any  such  order  nisi  or 

530-532.    notice  of  motion,  may  (if  the  same  has  not  been  al- 

530^    ready  filed  by  the  party  who  obtained  or  served  the 

site  party     same),  on  or  after  the  fifth  day,  both   days  inclusive, 

down.6*       after  the  granting  of  the  order  or  service  of  the  notice, 

file  the  same,   together  with  an  affidavit  of  the  fact 

and  time  of  such  service  with  the  said  Registrar. 

See  Eule  3106. 
531 

Neredpia-  531.  In  case  the  party  to  whom  such  order  nisi  is 
granted  shall  neglect  or  delay  to  draw  up  and  serve 
the  same,  the  opposite  party  may,  on  or  after  the 
third  day  after  granting  such  order,  and  upon  filing 
with  the  Registrar  an  affidavit  that  the  order  has  not 
been  served,  enter  a  ne  recipiatur  with  such  Registrar, 
after  which  the  Registrar  shall  not  receive  or  enter 
such  order  ;  and  such  order  shall  be  deemed  to  be 
abandoned,  and  the  opposite  party  may  proceed  as  if 
no  such  order  had  been  moved  for  or  granted,  unless 
the  Divisional  Court  shall  otherwise  direct. 

See  Rule  310c. 
532 

Vacations.  532.  In  pursuance  of  the  powers  conferred  upon 
them  by  the  2Oth  section  of  the  Judicature  Act  of 
Ontario,  1881,  the  council  of  Judges  of  the  Supreme 
Court  of  Judicature  for  Ontario  recommend  that  the 
following  orders  regulating  the  Vacations  to  be 
observed  by  the  High  Court  of  Justice  and  the  Court 
of  Appeal  shall  be  made  by  the  Lieutenant  Governor 
in  Council  pursuant  to  the  said  Act : — 

The  Long  Vacation  is  to  commence  on  the  1st  day 
of  July,  and  to  terminate  on  the  istday  of  September 
in  each  year. 

(1)  The  Christmas  Vacation  is  to  commence  on  the 
24th  day  of  December  in  each  year,  and  to  terminate 
on  the  6th  day  of  the  following  January. 

(2)  The  days  of  the  commencement  and  terminatior 
of  each  Vacation  shall  be  included  in  and  reckonec 
part  of  the  Vacation. 

This  Rule  was  subsequently  approved  by  Order  in  Council. 
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WEDNESDAY,  June  14tb,  1882.  Rules 

533.   In  pursuance  of  the  powers   conferred    upon   633>  °3 
them  by  the  Statutes,  in  that  behalf,  the  Council  of  V;u.ation8in 
Judges  of  the  Supreme  Court  of  Judicature  for  On-g'^y 

,  recommend  that  the  following  Orders  regulating 
the  Vacations  to  be  observed  in  the  County  Courts, 
and  the  hours  of  attendance  of  the  officers  of  the  said 
Courts  shall  be  made  by  the  Lieutenant  Govenor  in 
Council,  pursuant  to  the  said  Acts. 

I.  IT  IS  ORDERED  that  in  the  County  Courts  there 
shall  be  the  following  vacations  : 

The  Long  Vacation  is  to  commence  on  the  first  day 
of  July,  and  to  terminate  on  the  first  day  of  Sep- 
tember in  each  year. 

fhe  Christmas  vacation  is  to  commence  on  the 
twenty-fourth  day  of  December  in  each  year,  and  to 
terminate  on  the  sixth  day  of  the  following  January. 

3.  The  days  of  the  commencement  and  termination 
of  each  vacation  shall  be  included  in  and  reckoned 
part  of  the  vacation. 

4.  Nothing  herein  contained  shall  interfere  with  the 
Statutory  Sittings  of  the  said   Courts  during  any  of 
such  periods. 

5.  During  such  vacations,  except  as  aforesaid,  the 
office  of  the  Clerk  of  the  County  Court  shall  be  kept 
open  from  ten  o'clock  in  the  morning  until  noon. 

Tliis  Rule  was  subsequently  approved  by  Order  in  Council. 


TUESDAY,  27th  June,  1882. 

534 

534.   Every    County   Court    Clerk    shall    keep    his  offlo*  h«w 
office  open  for  the   transaction  of  business   on   every  c^r'tuntyi 
day  except  on  holidays,  and    except  as   hereinafter  ^i"^- 
provided  from  the  hour  of  ten  in  the  forenoon  to  the 
hour  of  three  in  the  afternoon.     On  and  between  the 
first  day  of  July  and  the  first  day  of  September,  and 
on  and  between  the  twenty-fourth  day  of  December 
and  the  sixth  day  of  January,  every  such  Clerk  shall 
keep  his  office  open   for   the   transaction  of  business 
from  ten  in  the  forenoon  until  noon  ;  and  during  the 
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Bules     Statutory  Sittings  of  the  Court  such  Clerk  shall  keep 
535,  538.  hjs  Office  Open  as  aforesaid,  on  and  between  the  said 
dates  until  four  in  the  afternoon. 


FRIDAY,  15th  December.  1882. 
535 

offlp.,s hours  535-  IT  is  ORDERED,  that  the  offices  of  the  High 
a' A. ?naud  Court  of  Justice,  and  of  the  Divisions  thereof,  and  of 
the  Court  of  Appeal,  shall  be  kept  open  during  the 
Long  Vacation  and  the  Christmas  Vacation,  from  ten 
of  the  clock  in  the  forenoon  until  twelve  o'clock  noon. 


TUESDAY,  January  2nd,  1883. 

Whereas,  by  a  Resolution  passed  on  the  i8th 
September,  1881,  by  the  Judges  of  the  Supreme 
Court  of  Judicature  for  Ontario,  it  was  resolved  that 
the  said  Judges  were  of  opinion  that  it  was  reasonable 
that  the  piescnt  Official  Guardian  ad  litem  of  Infants 
being  allowed  to  continue  his  general  practice,  should 
be  paid  a  clear  yearly  salary  of  $2,500. 

And  whereas,  by  an  order  made  by  His  Honour 
the  Lieutenant-Governor  in  Council,  bearing  date  the 
1 5th  day  of  April,  A.  D.  1882,  it  was  Ordered  that 
the  Report  of  the  Honorable  the  Attorney-General, 
with  reference  to  the  office  of  Official  Guardian  ad 
litem  of  Infants  of  the  High  Court  of  Justice,  and 
appointing  John  Hoskin,  Esquire,  to  the  said  office, 
be  acted  upon. 

And  whereas,  in  the  said  Report,  which  bears  date 
the  1 5th  day  of  April,  1882,  it  is  (amongst  other 
things)  stated  as  follows  : 

"  The  money  now  at  the  credit  of  the  account  of 
Official  Guardian  ad  litem  is  not  sufficient  to  pay  the 
Guardian's  salary  and  disbursements,  but  the  amount 
earned  since  the  commencement  of  the  Act  is  estimat- 
ed as  adequate  to  pay  the  said  salary  and  all  dis- 
bursements. Mr.  Hoskin  is  willing  that  his  disburse- 
ments shall  be  the  first  charge  on  the  fund  from  time 
to  time,  at  the  credit  of  the  said  account,  and  that  his 
salary  shall  be  paid  according  as  there  is  money  to 
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pay  the  same  and  applicable  thereto.     Mr.  Hoskin  Rule  538. 
reports  the  necessary  expenses  of  the  office  of  Official 
Guardian  to  be  as  follows  : 

His  own  salary $2,500  00 

Senior  Clerk's  salary 1,600  00 

Second     do          do     1,25000 

Copying  do          do     168  00 

Message  Boys   60  00 

Shorthand  Writer    300  00 

Rent  400  00 

Stationery 300  00 


Making  in  all    $6,578  00 

"  The  undersigned  recommends  that  these  particu- 
lars be  approved  of,  if  the  Judges  shall  think  the  same 
reasonable.  *  * 

"  It  is  intended  that  the  said  several  sums  shall  be 
reckoned  from  the  time  of  the  commencement  of  the 
Act. 

"  The  Official  Guardian  is  to  discharge  the  work  at 
Toronto,  and  in  the  Courts,  and  is  not  to  delegate  any 
of  this  duty  to  other  Counsel,  except  in  such  special 
cases  as  the  Attorney-General  for  the  time  being  may 
direct.  The  Guardian  is  also  to  take  motions  in 
Chambers  which  involve  argument  by  Counsel." 

Therefore,  in  pursuance  of  the  4th  sub-section  of 
section  66  of  the  Ontario  Judicature  Act,  1881,  the 
Judges  of  the  Supreme  Court  of  Judicature  for  Ontario 
deem  it  reasonable  that  there  shall  be  paid  to  the 
Official  Guardian  ad  I  it  em  of  Infants  a  fixed  annual 
salary  as  such  Guardian,  to  include  the  payment  of  all 
such  assistants  and  clerks  as  he  shall  employ,  and  to 
include  also  office  rent  and  stationery,  the  sum  of 
$6,578,  which  shall  be  over  and  above  his  outlay  for 
postage,  petty  cash,  and  other  disbursements  ;  and  the 
said  Judges  order  that  the  said  salary  and  disburse- 
ments shall  be  paid  quarterly,  and  shall  be  computed 
from  the  22nd  day  of  August,  1881. 

And  whereas  by  the  said  Report  it  was  further 
stated  as  follows  :  "The  Judges  are  desirous  that  cer- 
tain duties  connected  with  Mortgages  and  Policies  of 
Insurance  taken  for  Infants  under  the  authority  of 
the  Court  should  be  assumed  by  Mr.  Hoskin,  and  a 
General  Order  for  that  purpose  was  passed.  This  work 
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Rules  had  not  theretofore  been  the  duty  of  the  Guardian  ad 
536-538.  htem,  and  the  undersigned  is  informed  that  the  Judges 
are  of  opinion  that  the  sum  of  $200  (two  hundred  dol- 
lars) per  annum  should  be  allowed  therefor.  The 
undersigned  recommends  that  this  allowance  should 
be  made  in  addition  to  the  said  sum  of  six  thousand 
five  hundred  and  seventy-eight  dollars,  it  being  under- 
stood that  all  other  duties  which  may  hereafter  be 
assigned  to  Mr.  Hoskin  under  section  66  (b\  shall  be 
performed  by  him  without  any  additional  allowance. 
The  disbursements  incident  to  the  duties  so  required 
by  the  said  General  Order  will  be  payable  out  of  the 
money  at  the  credit  of  the  Suitors'  Fee  Fund  Account 
or  otherwise,  as  the  Judges  may  from  time  to  time 
direct." 

Therefore  the  said  Judges  in  further  pursuance  of 
the  said  sub-section  4,  deem  it  reasonable  that  there 
be  paid  to  the  said  Guardian,  out  of  the  surplus  inter- 
est fund,  for  services  rendered  by  him  under  Rule  or 
Order  No.  507,  the  sum  of  $200  annually,  commencing 
from  the  said  22nd  day  of  August,  1881,  and  that 
such  payment  be  made  quarterly  ;  and  in  the  event 
of  the  fund  to  the  credit  of  the  account  of  the  Official 
Guardian  exceeding  the  sum  requisite  to  meet  the 
said  other  charges,  it  is  ordered,  that  the  money  so 
paid  out  of  the  said  surplus  interest  fund,  be  hereafter 
recouped  out  of  the  funds  to  the  credit  of  the  said 
account  of  the  said  Official  Guardian. 


537  MONDAY,  5th  February,  1883. 

office  hours  537.  IT  IS  ORDERED  that  exce  t  during  vacations, 
High  court.  and  exceptjng  Sundays,  Christmas  Day,  Good  Friday, 
Easter  Monday,  New  Year's  Day,  the  birthday  of  the 
Sovereign,  and  any  day  appointed  by  General  Procla- 
mation for  a  general  fast  or  thanksgiving,  the  offices  of 
the  Court  shall  be  kept  open  from  ten  a.m.  till  four 
p.m.  during  the  sittings  of  the  Divisional  Courts,  and 
at  other  times,  from  ten  a.m  till  three  p.m. 


538  WEDNESDAY,  27th  June,  1883. 

election  of      538.  Ordered  that  the  Judges  to  be  placed  on  the 

wrtriaf o?  rota  for  the  trial  of  Election  Petitions  for  Ontario  in 

Petitions.     eacn  year,  under  the  provisions  of  the  Controverted 
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Elections  Act  for  Ontario,  shall  be  selected  in  manner  Rules 
following,  that  is  to  say,  the  members  of  the  Court  of  538-540. 
Appeal  and  of  the  Queen's  Bench,  Chancery,  and 
Common  Pleas  Divisions  shall,  on  or  before  the 
twenty-first  day  of  November  in  every  year,  select  by 
a  majority  of  the  members  of  such  Court  or  Division 
one  of  the  Judges  thereof,  for  that  purpose,  and  when 
it  appears  to  the  Judges  on  the  rota,  after  due  consid- 
eration of  the  list  of  petitions  under  the  said  Act  for 
the  time  being  at  issue,  that  the  trial  of  such  election  • 
petitions  will  be  inconveniently  delayed  unless  an  ad- 
ditional Judge  or  Judges  be  appointed  to  assist  the 
Judges  on  the  rota  ;  in  such  case,  on  the  requisition 
of  such  Judges  on  the  rota,  and  to  the  number  of  the 
additional  Judges  required,  this  Courtis  from  time  to 
time  as  may  be  so  required,  to  select  by  a  majority  of 
votes  of  members  of  this  Court  present  at  a  meeting 
or  meetings  to  be  called  for  that  purpose,  one  or  more 
of  the  Judges  of  this  Court  to  try  Election  Petitions 
for  the  residue  of  the  current  year  ;  and  any  Judge  so 
selected,  whether  by  annual  selection  or  by  members 
of  this  Court,  upon  requisition  as  aforesaid,  shall 
during  that  year  be  and  be  deemed  to  be  on  the  rota 
for  the  trial  of  Election  Petitions. 

MONDAY,   17th  -December,  1883. 
539.  [Rule  5-39  v:as  rescinded  lij  Rule  544  (I*)]-  539 


540.  Ordered  that  Rule  459  of  the  Judicature 
be  hereby  rescinded,  and  the  following  substituted  :     service. 

Unless  otherwise  specially  ordered  in  the  particular 
case,  service  of  pleadings,  notices,  summonses,  orders, 
rules,  and  other  proceedings  shall  be  effected  before 
the  hour  of  four  o'clock  in  the  afternoon  ;  except  on 
Saturday,  when  it  shall  be  effected  before  the  hour 
of  two  o'clock  in  the  afternoon.  Service  effected 
after  four  o'clock  in  the  afternoon  on  any  week  day 
except  Saturday,  shall  be  deemed  to  have  been 
effected  on  the  following  day.  Service  effected  after 
two  o'clock  on  Saturday  shall  be  deemed  to  have  been 
effected  on  the  following  Monday. 

This  Order  shall  take  effect  on  and  after  the  second 
day  of  January  next. 
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Bales  SATURDAY,  15th  March,  1884. 

541.  (a)  The  Master  in  Ordinary  shall  have  the 
Powewof  same  power,  authority  and  jurisdiction  as  the  Master  in 
Master  in  Chambers  in  respect  of  all  causes  and  matters  referred 

Ordinary  ,  .  1-1  i  •        rr 

and  official  to  him  or  which  may  arise  in  his  office. 

referees. 

(b)  Any  Official  Referee  upon  the  request  of  the 
Master  in  Ordinary,  or  of  a  Judge  of  the  High  Court 
may  sit  with  or  for  the  Master  ;  and  while  sitting  for 
him  shall  have  all  the  authority  and  power  of  such 
Master,  but  shall  not  be  entitled  to  any  fees. 

542 

Motions  for  54^.  Ordered  that  Rule  324*7,  be  rescinded  and  the 
judgments,  following  substituted  therefor  :  "  Upon  hearing  of 
such  motion  the  Court  may  grant  the  application  on 
such  terms  and  conditions  as  may  be  thought  proper, 
or  may  refuse  the  same  ;  or  instead  of  either  granting 
or  refusing  the  same  may  give  such  directions  for  the 
examination  of  either  parties  or  witnesses  or  for  the 
making  of  further  inquiries  or  with  respect  to  the 
further  prosecution  of  the  suit  as  the  circumstances  of 
the  case  may  require  ;  and  upon  such  terms  as  to 
costs  as  the  Court  thinks  right. 


543 

Fees  on  543-  In  actions   in  the   High   Court  of  Justice  no 

beforenati°n  reference  to  arbitration  or  other  reference,  or  examin- 
County        ation  for  the  purpose  of  discovery  or  examination  of 

Judges,  &c.  .      ,  t  •    t       /•  i  11 

a  judgment  debtor  on  which  fees  may  be  payable 
otherwise  than  in  law  stamps,  shall  be  taken  before 
the  Judge  of  the  County  Court  or  Local  Judge  of  the 
High  Court,  or  Local  Master  being  also  a  Judge  of 
the  County  Court,  by  whom  the  order  for  such  refer- 
ence or  examination  has  been  made.  Reference  in 
administration  matters  under  General  Order  638  of 
the  Court  of  Chancery,  and  in  partition  matters  under 
General  Order  648  of  the  Court  of  Chancery  ;  and 
other  like  references  in  mortgage  actions  are  excepted 
from  the  operation  of  this  Rule. 


SATURDAY,  29TH  MARCH,  1884. 
544 

Tariff  of          544.  IT  is  ORDERED  that  the  Tariff  of  Fees  made 
amended,     by  the  Judges  of  the  Supreme  Court  of  Judicature  of 
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Ontario   on    the    loth    day   of  September,    1881,  be  Eule  544 
amended  as  follows  : 

1.  There  may  be  an  appeal  by  appointment  without 
other  notice  from   the   Taxing  Officer  in  Toronto  to 
the  Master  in  Chambers  or  to  the  Master  in  Ordinary 
pending  the  taxation  in  all  cases. 

2.  Item  12  in  the  said  Tariff  is  struck  out. 

3.  Item  23  in  the  said  Tariff  is  struck  out,  and  the 
following  is  substituted  therefor  : 

' '  23.   To  amend  any  pleading  when  the  amendment 
is  proper   $2.00." 

4.  Under  the  heading  "  Drawing   Pleadings,"  &c., 
after  item  46  and  as  applicable  to  items  36  to  46  in- 
clusive, add  "  In  specials  or  contested  actions  or  mat- 
ters to  be  increased  to  such  sum  as  the  Taxing  Officer 
in  Toronto  may  think  fit." 

5.  Item  83  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor : 

"  83.  Notice  of  Motion  in  Court  or  Chambers, 
engrossing  and  copy  to  serve  per  folio. .  §0.30  " 

6.  Under  the  heading  "Perusals,"   item  91   in  the 
said  Tariff  is  struck  out,  and  the  following  substituted 
therefor  : 

"91  Of  each  of  the  pleadings  as  denned  by  the 
Act $1.00." 

7.  Item  93  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor : 

"  93  And  in  special  or  contested  actions  or  matters 
or  of  interrogatories  and  cross  interrogatories  or 
commission  such  sum  as  the  Taxing  Officer  in 
Toronto  thinks  fit. " 

8.  Under  the  heading  "  Attendances,"  item  96  ia 
she  said  Tariff  is  struck  out,  and  the  following  sub- 
stituted therefor  : 

"96.  Necessary  attendances  consequent  on  the 
service  of  a  notice  to  produce  or  admit,  or 
an  inspection  of  documents  when  produced 
under  order  including  making  admission  alto- 
gether    $1.00." 
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Enle  544.       9.  Item    TOO  in  the  said   Tariff  is  struck  out. 

10.  Item   in   in  the  said  Tariff  is  struck  out,  and 
the  following  substituted  therefor  : 

"111.  Attendance  on  warrant  or  appointment  of 
Master,  Registrar,  Examiner,  or  Referee,  per 
hour  $1.00." 

11.  Item  115  in  the  said  Tariff  is  struck   out,  and 
the  following  substituted  therefor  : 

"115  On  important  points  and  matters  requiring 
the  attendance  of  counsel  the  Master  or  Ex- 
aminer or  Referee,  Judgment  Clerk,  or  Inspector 
of  Titles  may  certify  the  amount  of  counsel  fee 
proper  to  be  allowed  (to  be  noted  at  the  time) 
for  the  guidance  of  the  Taxing  Officer  in  Toronto 
who  may  allow  the  same  in  lieu  of  fees  for 
attendance." 

12.  Under  the  heading  "  Court  Fees  (Term  Fees)," 
item   1 20  in  the  said  Tariff  is  struck  out,  and  the  fol- 
lowing substituted  therefor  : 

"120.  Fee  after  statement  or  where  statement  dis- 
pensed with  after  filing  writ,  on  defence,  joinder 
of  issue,  trial  or  ai'gument  before  Courts,  or  any 
other  step  in  the  cause,  and  on  judgments  other 
than  praecipe  judgments  in  mortgage  cases.  No 
two  fees  to  be  allowed  either  party  when  such 
proceedings  are  taken  or  had  between  the  first 
day  of  any  sittings  of  the  Courts  fixed  by  Rule 
480,  and  the  first  day  of  the  following  sittings 
so  fixed  11.00." 

13.  Item  122  in  the  said  Tariff  is  hereby  struck  out, 
and  the  following  substituted  therefor  : 

"  122.   On  every  order  or  judgment $1  00." 

14.  Under    the     heading    "  Judgment,     Rules    or 
Orders,"  item  133  in  the  said  Tariff  is  struck  out,  and 
the  following  substituted  therefor  : 

"  133.  Drawing  minutes  of  judgment  or  order  per 
folio  when  prepared  by  Solicitor  under  direc- 
tions of  Registrar  or  Judgment  Clerk.  $0  20." 

15.  Item  135  in  the  said  Tariff  is  struck  out,  and 
the  following  substituted  therefor  : 

"  135.  Attending  for  appointment  to  settle  or  pass 
judgment  or  order  of  Court,  copy  and 
service  .  $1  30." 
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16.  Under  heading  "Sales  by  Master  or  Auctioneer,"  "Rule  544. 
after  item  145  add  : 

"  145|.   Each  necessary  attendance  on  printer,  $0  50." 

17.  Under  heading  "Miscellaneous,"  after  item  153 
add: 

"  In  special  matters  to  be  increased  in  the  discre- 
tion of  the  Taxing  Officer  in  Toronto." 

1 8.  Under  the  heading  ''Counsel  Fees,"  items  165 
and  1 66  in  the  said  Tariff  are  struck  out ;  and  Order 
539  is  rescinded,  and  the  following  is  substituted  there- 
for : 

"  165.  On  argument  in  Chambers  in  cases  proper 
for  the  attendance  of  Counsel,  (to  be  increased 
in  the  discretion  of  the  Master  in  Chambers  or 
the  Master  in  Ordinary) $2  00." 

19.  The  necessary  letters  and  attendances  incurred 
in   obtaining  the  decision   of  the   Taxing   Officer  in 
Toronto,  shall  be  allowed  as  part  of  the  costs  of  the 
cause. 


RULES 

ADOPTED    BY 

THE  HIGH  COURT  OF  JUSTICE  OF  ONTARIO. 


MONDAY,  22nd  August,  1881. 

I.  It  is  ordered  by  the  Judges  of  the  High  Court 
Court  in  Q.  that  one  of  the  Judges  of  the  Queen's  Bench  Division, 
Divisions'/'  or  of  the   Common   Pleas  Division,  shall  sit  in  open 
Court  in  Osgoode    Hall  every  week,  except  during 
the   Long  Vacation  and   except    during   the   period 
from    the    twenty-fourth    day    of    December  to    the 
sixth   day  of  January,  both    days   inclusive,   for   the 
purpose  of  disposing  of  all  Court  business  in  the  said 
Divisions  which  may  be  transacted  by  a  single  Judge. 

H.  Such  sittings  shall  be  held  on  Tuesday  and 
Friday  of  each  week,  and  on  such  other  days  as  the 
Judge  holding  such  sittings  may  direct. 

This  and  the  preceding  Rule  are  founded  upon  Rules  of  T.T.  1874 
No.  1. 

weekly  sit-       HI.  One  of  the  Judges  of  the   Chancery  Division 

tings  of  ,  •iTT'lXiii--  r* 

court  in  the  of  the  said  High  Court  shall  sit  in  open  Court  m 
chy.  DIV.  Osgoode  Hall  every  week,  except  during  the  Long 
Vacation  and  except  during  the  period  from  the 
twenty-fourth  day  of  December  to  the  sixth  day  of 
January,  both  inclusive,  for  the  purpose  of  disposing 
of  all  business  of  the  said  Division  which  may  be 
transacted  by  a  single  Judge. 

According        IV.  The  business   before  the  said   Judge  shall  be 
P°ractice.r     taken  as  nearly  as  may  be  as  provided  by  the  General 
Orders  of  the  Court  of  Chancery. 
See  Gen.  Orders  590-593. 

.setting  V.  Demurrers  and  special  cases  shall  be  set  down 

m°m-re?se  and  to  be  heard  and  notice  thereof  given  to  the  opposite 
special  cases  party  six  days  before  the  day  on  which  they  are  to  be 
heard. 
See  note*  to  Rule  191. 
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VI.  A  copy  of  the  demurrer  book  or  of  the  special 
-hall  be  left  with  the   Registrar  of  the  Division  ° 

in   which  the  action    is  pending,   for  the  use  of  the 
c  before  whom  such   demurrer  or  special  case  is 
to  be  heard,  two  days   before  the  day  appointed  for 
the  hearing  thereof. 

notes  to  Rule  191. 

VII.  All  rules  or  orders  nisi  directed  to  be  issued 

by  the  Judge  shall  be  four-day  rules,  and  shall  be  set  rules 
down  to  be  heard  at  the  first  sittings  of  the  Judge  in 
open  Court,  for  arguments  after  the  same  are  return- 
able, unless  otherwise  ordered  by  the  said  Judge. 

VIII.  The  proceedings  before  a  Judge  sitting  as  Titie  of  pro. 
aforesaid  shall  shew  on   their  face  in  any  judgment,  ^'^J;^ 
decree,  rule,  or  order  to  be  given   or  made  that  the  Judge, 
business  was  carried  on  before  a  single  Judge,  as  fol- 
lows : — "In  the  High  Court  of  Justice  for  Ontario. 
Before   the    Hon.    Mr.   Justice  -  '    [naming  the 

ye\. 

IX.  It  is  ordered  that  the  Divisional  Courts  of  the 
High  Court   do   meet   on    Tuesday,  the  twenty-third 
day  of  August,  instant,  at  eleven  o'clock,  a.m. 


THURSDAY,  25th  August,  1881. 

X.  All    mortgages,    stocks,  *  funds,    annuities,   and  Securities 
securities,  and  all  interest  and  estate  therein  ;  and  all  IwSanSnt 
moneys  and  effects  standing  in  the  name  of  the  Ac-  of sup.c<mrt 
countant  of  the  Court  of  Chancery  or  the  Referee  in 
Chambers,  or  any  other  officer   named   by  the  Court 
of   Chancery,  or   in   the  name  of   the   Clerk   of  the 
Crown  and  Pleas  of  the  Court  of  Queen's  Bench,  or 
of  the  Clerk  of  the  Crown  and  Pleas  of  the  Common 
Pleas,  on  the   2ist  day  of  August,    1881,  be  and  the 
same  are  hereby  transferred  to  and  vested  in  the  Ac- 
countant of  the  Supreme  Court  as  such  Accountant, 
subject   to    the   same   trusts    as    respectively    attach 
thereto,  and  the  same  officers  are  to  execute  all  neces- 
sary cheques  or  documents  to  effect  a  formal  transfer 
thereof. 

See  sec.  68,  sub-sees.  2  and  3  of  the  Act. 


TARIFF  OF  FEES 

MADE  BY   THE   JUDGES    OF   TH1C    SUPREME  COURT  OF 
JUDICATURE  OF  ONTARIO. 


THE  lOra  DAY  OF  SEPTEMBER,  A.D.   1881. 

From  and  after  the  twenty-second  day  of  August, 
1 88 1,  the  TABLE  OF  COSTS  following  shall  be  that 
according  to  which  all  costs  in  Civil  Actions  in  the 
High  Court  of  Justice  for  Ontario  shall  be  allowed 
and  taxed,  and  no  other  fees,  costs,  or  charges  than 
therein  set  down  shall  be  allowed  in  respect  of  the 
matters  thereby  provided  for. 

Neither  the  Taxing  Officer  nor  a  single  Judge  has  any  discretion 
to  exceed  the  amount  specitied  by  the  tariff  where  no  power  to  in- 
crease is  thereby  given  (Re  Totten,  8  Pr.  R.  p.  386). 

Where  an  action  is  brought  against  a  solicitor  who  defends  it  in 
person  and  obtains  judgment,  he  is  entitled  upon  taxation  to  the 
same  costs  as  if  he  had  employed  a  solicitor  except  in  respect  of  items 
which  the  fact  of  his  acting  directly  renders  unnecessary  (London 
Scottish  Benefit  Society  v.  Charley,  12  Q.  B.  D.  452).  Where  he 
nominally  appeared  by  a  solicitor  but  did  the  work  himself,  the 
same  costs  were  held  to  be  taxable  (King  v.  Moyer,  9  Pr.  514). 

As  to  when  defendants  should  appear  by  the  same  solicitor,  or 
may  appear  by  separate  solicitors,  see  Morgan  <&  Wurzburg,  on  Costs 
p.  124;  Barrett  v.  Campbell,  7  Pr.  R.  150;  and  Conolly  v.  Hill, 
ib.  441. 


TABLE  OF  COSTS. 


General  allowance  for  plaintiffs  and  defendants  as 
well  as  between  Solicitor  and  Client  as  between  Party 
and  Party,  approved  by  the  Judges  of  the  Supreme 
Court  of  Judicature  for  Ontario,  this  tenth  day  o! 
September,  A.D.  1881. 


1  Instructions  to  sue  in  undefended  cases. ...  $3  0( 

2  in  defended  cases 4  0( 

3  Instructions  to  defend 4  0( 

See  Bissett  v.  Strachan,  8  Pr.  R.  211. 
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WRITS. 

1  All  writs  except  subpoenas  and  concurrent 

and  renewed  writs   $2  00 

mem-rent  writ     1  50 

5  Renewed  writ    1  50 

6  If  over  four  folios,  for  every  folio     0  20 

7  Subpoena  ad  testificandura 1  00 

-  -ibpcena  dnces  teen  in 1  25 

If  over  four  folios,  additional  per  folio  ....     0  15 
9  Notice  of  writ  for  service  in  lieu  of  writ  out 

of  jurisdiction  and  copy 1  00 

10  (Alias  and  subsequent  writs  to  be  allowed 

as  originals.) 

11  Special  indorsement  of  writ  of  summons   ..      1  00 

12  [NOTE. — Above    allowances    to    include     all 

char yes  for  attending  for  and  delivering  to 
the  officer,  and  for  all  notices  required  to 
be  indorsed  on  writ,  except  as  above  pro- 
vided for  J] 
This  item  is  struck  out  by  Rule  544,  clause  2. 


COPY  AND  SERVICE  OF  WRITS  OF  SUMMONS,   AND 
OTHER  PROCESS. 

13  For  copy,  including  copy  of  notices  required 

to  be  indorsed,  each   1  00 

If  over  four  folios,  for  every  additional  folio     0  10 

The  Taxing  Officer  has  no  discretion  to  reduce 
the  charge  of  $1  where  less  than  four  folios  (Gage 
v.  Canada  Publishing  Co.,  19  C.  L.  J.  175  ;  3  C.  L. 
T.  267). 

14  Service  of  each  copy  of  writ,  if  not  done  by 

the  sheriff  or  an  ofticer  employed  by  him 
when  taxable  to  solicitor  on  sheriffs 
default 1  00 

15  If  served  at  a  distance  of  over  two  miles 

from  the  nearest  place  of  business  or  of- 
fice of  the  solicitor  serving  same,  for 
each  mile  beyond  such  two  miles 0  13 

16  (For  service  of  writ  out  of  jurisdiction,  such 

allowance  to  be  made  as  the  taxing 
ofticer  shall  think  fit.) 

38 
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INSTRUCTIONS  AFTER  COMMENCEMENT  OF  ACTION. 

IT  To  counsel  in  special  matters $1  0( 

18  To  counsel  in  common  matters    0  5( 

19  For  special  affidavits  when  allowed  by  the 

taxing  officer    1  0( 

20  For  pleadings  in  action 1  5C 

This  is  only  allowed  once  in  the  course  of  the 
action  (Torrance  v.  Torrance,  9  Pr.  R.  271  ;  2  C. 
L.  T.  311). 

21  For  counter-claim,  when  such  claim  could 

not  heretofore  form  the  subject  of  a  set- 
off 2  OC 

22  For  reply  to  such  counter-claims 2  OC 

23  [To  amend  any  pleading  when  the  amend- 

ment is  proper.] 2  OC 

Amended  by  Rule  544  (3)  so  as  to  read  as  above. 
The  item  originally  read:  "23.  To  amend  any 
pleading  when  the  amendment  is  occasioned  by  a 
pleading  other  than  a  demurrer  of  the  opposite 
party  §2.00." 

24  For  confession  of  defence  under  Rule  157. .     2  0( 

25  For  special  case  in  course  of  action 2  0( 

26  For   special  case  when  no  writ  issued,  or 

pleadings   had,  and    no   instructions  to 

sue  allowed 3  0( 

27  To  add  parties  by  order  of  Court  or  Judge. .  2  0( 

28  For  brief 2  0( 

29  For  every  suggestion 1  0( 

30  For  adding  parties  in  consequence  of  mar- 

riage, death,  assignment,  &c 1  0( 

31  For  issue   of  fact,   by  consent,  or  Judge's 

order 2  0< 

32  To  defend  added  parties  after  suggestion  of 

death  of  original  party,  or  on  revivor. .     2  0( 

33  For  confession  of  action  in  ejectment  as  to 

the  whole,  or  in  part 1  0' 

34  To  strike  or  reduce  special  jury 20' 

35  For  such  other  important  step  or  proceeding 

in  the  suit  as  the  taxing  officer  is  satis- 
fied warrants  such  a  charge 20 

Instructions  for  appeal  $2.00,  is  proper  (Barber 
v.  Morton,  2  C.  L.  T.  340). 
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DRAWING  PLEADINGS,  &r. 

36  Statement  of  claim $2  00 

37  If  above  ten  folios,  for  every  folio  above  ten, 

in  addition   0  20 

38  Statement  of  defence,  if  five  folios  or  under  2  00 
If  above  five  folios,  for  every  folio  in  addi- 
tion      0  20 

40  Statement  of  defence  and  counter-claim,  up 

to  fifteen   folios    3  00 

41  For  every  folio  over  fifteen 0  20 

42  Reply  and  other  pleadings  for  or  on  behalf 

of  plaintiff  or  defendant 2  00 

43  If  above  ten  folios,  for  every  folio  in  addi- 

tion   0  20 

44  Demurrer   2  00 

45  Petition,  per  folio 0  20 

46  Issue  for  trial  of  facts  by  agreement  or  order, 

for  every  folio 0  20 

[In  special  01  contested  actions  or  matters 
to  be  increased  to  such  sum  as  the  taxing 
officer  in  Toronto  may  think  fit.] 

This  clause  is  added  by  Rule  544  (4),  and  is  ap- 
plicable to  items  36^16  inclusive. 

47  Special  case,  per  folio 0  20 

48  Drawing  interrogatories  or  answers  for  any 

purposes  required  by  law,  including  en- 
grossing, per  folio 0  20 

49  (The  above  charges  include  engrossing,  but 

but.  not  copies  to  file  or  serve.) 

50  Taking   cognovit   and   entering    judgment 

thereon  when  there  has  been  no  previous 
proceeding  and  the  true  debt  does  not 
exceed  $200 8  00 

51  For  same  services  when   the  true  debt  ex- 

ceeds $200    12  00 

52  Drawing  and  engrossing  cognovit  and  attend- 

ing execution  when  there  have  been  pre- 
vious proceedings  2  00 


COPIES. 

3  Of  pleadings,  brief,  and  other  documents 
when  no  other  provision  is  made,  and 
copies  properly  allowable  0  10 
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54  Certified  copy  of  pleadings  or  issue,  for  use 

of  Judge $1  50 

55  For  every  folio  above  15,  per  folio 0  10 

56  Of  special  and  common  orders  of  Court. ...      0  75 

57  Of  special  order  of  Court  above  three  folios, 

per  folio    0  20 

58  Of  summons,  or  order,  of  a  judge 0  50 


NOTICES,  INCLUDING  COPY. 

-59  Of  appearance,  when  duly  entered  and 
notice  given  on  the  day  of  appearance, 
but  not  otherwise  0  50 

60  To   sheriff,    to   discharge   prisoner   out    of 

custody 0  50 

61  Notice,  in  action  for  recovery  of  land,  to 

defend  for  part  of  premises ;  not  to  be 
allowed  when  defence  limited  by  appear- 
ance    .....  1  00 

62  If  above  three  folios,  per  folio  in  addition. .     0  20 

63  Notice  of  claimant's  or  defendant's  title  in 

action  for  recovery  of  land,  same  fees. 

64  Notice  of  entry  of  appearance  in  action  for 

recovery  of  land  by  a  party  not  named 

in  writ 0  50 

65  Notice  of  admission  of  right  and  denial  of 

ouster  by  a  joint  tenant 0  50 

66  If  above  three  folios,  for  every  folio  addi- 

tional   020 

67  Of  discontinuance  and  one  copy 0  50 

68  For  every  additional  copy,  per  folio   0  10 

69  Of  disputing  amount  of  claim 0  50 

70  Of  confession  of  action  in  action  for  recovery 

of  land,  as  to  whole  or  part 0  50 

71  Notice  in  lieu  of  statement  of  claim,    and 

one  copy 0  50 

72  For  every  additional  copy,  per  folio   0  10 

73  Of  trial  or  assessment  and  one  copy 0  50 

74  For  every  additional  copy,  per  folio 0  10 

75  Demand  of  residence  of  plaintiff    0  50 

66  Demand  of  names  of  partners 0  50 

77  All  common  notices  not  above  specified     . .     0  50 

78  Notice  to  admit  and  produce,  if  not  exceed- 

ing two  folios,  and  one  copy 0  50 
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79  For  every  additional  copy,  per  folio   $0  10 

80  For  each  necessary  folio  above  two     0  20 

81  Notice  of  setting  down  on  motion  for  judg- 

ment, or  on  further  direction  and  one 

copy 0  50 

'or  every  additional  copy,  per  folio   0  10 

83  [Notice  of  motion  in  Court  or  Chambers,  en- 
grossing and  copy  to  serve,  per  folio]   . .     0  30 

This  item,  originally  .20,  was  changed  to  .30  by 
Rule  544,  clause  5. 

81  For  every  additional  copy,  per  folio    0  10 

85  Notice  of  taxation  or  appointment  to  tax, 

and  one  copy   0  50 

86  For  every  additional  copy,  per  folio   0  10 

87  For  preparing  and   filling  up  for  service  in 

any  cause  or  matter,  each  notice  to  credi- 
tors to  prove  claims,  and  each  notice 
that  cheques  may  be  received,  specifying 
the  amounts  to  be  received  for  principal 
and  interest,  and  costs,  if  any — includ- 
ing mailing 0  25 

88  Notice  of   filing  affidavits,   when  required, 

and  one  copy  (only  one  notice  to  be  al- 
lowed for  a  set  of  affidavits  filed,  or 
which  ought  to  be  filed,  together)  ....  0  50 

89  For  every  additional  copy,  per  folio    0  10 

•tice   by   defendant  to  third  party,  under 
Ilule  108  .  1  00 


PERUSALS. 

91  [Of  each  of  the  pleadings  as  defined  by  the 

Act 1  00 

Amended  so  as  to  read  as  above,  by  Rule  544 
(6).  The  item  originally  read  as  follows  :  — 

"91.  Of  statement  of  claim  or  statement  of  de- 
fence, including  counter  claim,  if  any,  if  state- 
ment or  defence  special  and  raise  difficult  questions 
for  consideration  $1.00 

Of  special  case  by  the  solicitor  of  any 
party,  except  the  one  by  whom  it  is  pro- 
pared,  when  case  is  submitted  in  the 
course  of  the  cause . .  2  00 
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93  [And  in  special  or  contested  actions  or  mat- 

ters or  of  interrogatories  and  cross  inter- 
rogatories on  commission  such  sum  as 
the  Taxing  Officer  in  Toronto  thinks  fit). 

Amended  by  Rule  544  (7)  so  as  to  read  as  above. 
The  item  originally  read  as  follows  : — 

"  93.  Of  interrogatories  and  cross  interrogatories 
on  commission  $1.00." 

See  note  to  item  172. 

94  Of  affidavits  and  exhibits  of  a  party  adverse 

in  interest,  filed  or  produced  on  any  ap- 
plication, where  they  exceed  20  folios, 
so  far  as  their  perusal  is  necessary,  per 
folio,  over  20  folios  . . '  . .  . .  $0  50 

95  Not  in  anv  case  to  exceed  the  sum  of  $5. 


ATTENDANCES. 

96  [Necessary   attendances  consequent  on  the 

service  of  a  notice  to  produce  or  admit, 
or  an  inspection  of  documents  when 
produced  under  order  including  making 
admission  altogether] 1  00 

Amended  by  Rule  544  (8)  so  as  to  read  as  above. 
The  item  originally  read  as  follows  : — 

"  96.  Necessary  attendances  consequent  on  the 
service  of  a  notice  to  produce  or  admit,  including 
making  admission,  altogether $1.00." 

97  (To  be  increased  by  taxing  officer  in  case  of 

a  special,  difficult  and  important  nature 
to  $2.) 

98  For  summons  in  Chambers,  including  draw- 

ing and  obtaining  same 1   00 

99  Attending  on  return  of  summons  or  notice 

of  motion  in  Chambers,  to  be  increased 
in  the  discretion  of  the  presiding  officer 
to  $2 1  00 

100  (Such  increase  to  be  marked  at  the  time  the 

order  is  made.) 
This  item  was  struck  out  by  Rule  544,  clause  9. 

101  On  consultation  or  conference  with  counsel 

in  special,  difficult  and  important  matters 
in  the  discretion  of  the  Taxing  Officer  in 
Toronto 2  00 

See  note  to  item  172. 
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And  to  be  increased  in  his  discretion  as 
between  solicitor  and  client,  to  such  sum 
as  he  shall  see  n't.) 

103  Solicitor  attending  Court  on  trial  of  cause 
when  not  himself  counsel  or  partner  of 
counsel $2  00 

1(4  And    in    special,    difficult    and    important 
•>,   each  hour  necessarily  present  at 
trial  (in  no  case  to  exceed  $10  per  day).     2  00 
(Provided  the  attendance  of  such  solicitor 
and   the  length  of  time  of  such  atten- 
dance be  duly  entered  at  the  time  in  the 
book  of  the  Registrar,  Deputy-Registrar, 
Deputy-Clerk    of  the  Crown,  Cierk    of 
Assize,  or  other  officer  of  the  Court  pre- 
sent at  the  time.) 

105  To  hear  judgment  when  not  given  on  close 

of  argument 2  00 

This  is  properly  taxable  for  attending  to  read  a 
written  judgment  handed  out  by  the  Judge  to  the 
Registrar  and  not  delivered  in  open  Court  ( '  < 
v.  Canada  Publishing  Co.,  19  C.  L.  J.   175;  3  C. 
L.  T.  267). 

106  To  hear  judgment  when  cause  on  list  for 

judgment,  but  judgment  not  given  ..      2  00 

<  )n  taxation  of  costs,  per  hour  .  .  . 1  00 

1^8  On  revision,  per  hour,  when  attendance 
required  by  taxing  officer,  or  revision 

had  on  notice  or  order 1  00 

1U9  To  obtain  or  give  undertaking  to  appear, 

when  service  accepted  by  a  solicitor.  ...      1  00 

110  Attendance  to  file  or  serve 0  50 

111  Attendance  on  warrant  or  appointment  of 

Master,  Registrar,  [special]  Examiner  or 
Referee,  per  hour   1  00 

This  item  was  amended  by  Rule  544  (10),  so  as 
to  read  as  above  without  the  word  "  special." 

112  To   be  increased  in  the  discretion  of  the 

Taxing  Officer  in  Toronto  to  not  exceed 

per  hour  .    2  00 

See  note  to  item  172. 

113  Attendance  on    Master   or    Registrar    in 

special  matters,  per  hour 0  00 

114  Every  other  necessary  attendance 0   50 
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115  [On  important  points  and  matters  requir- 
ing the  attendance  of  counsel  the  Master 
or  Examiner  or  Eeferee, Judgment  Clerk, 
or  Inspector  of  Titles  may  certify  the 
amount  of  counsel  fee  proper  to  be  allow- 
ed (to  be  noted  at  the  time,)  for  the 
guidance  of  the  Taxing  Officer  in  Toronto 
who  may  allow  the  same  in  lieu  of  fees 
for  attendance.] 

Amended  by  Rule  544  (11), so  as  to  read  as  above. 
The  item  originally  read  as  follows  : — "115  Pro- 
vided that  on  special  and  important  points,  and 
matters  requiring  the  attendance  of  counsel,  before 
the  Master,  Special  Examiner,  or  Referee,  Judg- 
ment Clerk,  or  Inspector  of  Titles,  the  Taxing 
Officer  in  Toronto  may,  in  lieu  of  the  fees  for  at- 
tendance, allow  a  counsel  fee  when  counsel  attend 
the  same,  and  such  attendance  is  noted  at  the 
time." 

See  note  to  item  172. 


BRIEFS. 

116  For  drawing  brief,  not.  exceeding  five  folios.  $2  00 

117  For  drawing  brief,  per  folio,  for   original 

and  necessary  matter 0  20 

118  Copy  of  documents  other  than  pleadings, 

per  folio   0  10 

119  Copy  of  brief  for  second  counsel  when  fee 

taxed  to  him,  per  folio O^IQ 

Charges  for  obtaining  copies  of  short-hand  writers 
notes  of  evidence  for  use  of  counsel  at  the  argu- 
ment of  the  case  where  the  argument  is  unavoid- 
ably postponed  for  a  considerable  time  after  the 
examination  of  the  witnesses  or  the  greater  por- 
tion of  the  witnesses  are  taxable  (Gage  v.  Canada 
Publishing  Co.,  19  C.  L.  J.  175  ;  3  C.  L.  T.  267). 

As  to  when  the  costs  of  plans  and  surveys  are 
allowed  see  McGannon  v.  Clarke,  9  Pr.  R.  555,  of 
depositions  of  witnesses  examined  de  bene  esse, 
McMillanv.  McMillan,  8  C.  L.  J.  285,  and  of  de- 
positions of  witnesses  examined  under  a  commis- 
sion, see  note  to  Rule  442. 


COURT  FEES  (TERM  FEES). 

120  Fees  after  statement  or  where  statement 
dispensed  with  after  filing  writ,  on  de- 
fence, joinder  of  issue,  trial,  or  argument 
before  Courts  [or  any  other  step  in  the 
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cause],  and  on  judgments  other  than 
pnecipe  judgments  in  mortgage  cases. 
No  two  iees  to  be  allowed  either  party 
when  such  proceedings  are  taken  or  had 
between  the  first  day  of  any  sittings  of 
the  Courts  fixed  by  "Rule  4SO  and  the 
first  day  of  the  following  sittings  so  fixed  $1  00 

Amended  by  Rule  544  (12),  by  the  insertion  of 
the  words  in  brackets. 

121  Fee  on  certified  copy  of  pleadings  for  Judge     1  00 

122  [On  every  order  or  judgment] 1  00 

Amended  so  as  to  read  as  above  by  Rule  544 
(13).  The  item  originally  read  as  follows  :  "  122 
On  every  order  of  Court  and  Judge's  order  or  order 
of  Master  in  Chambers $1 .00." 

Under  the  original  item,  and  doubtless  under 
the  amended  item,  this  fee  was  taxable  on  a  prce- 
cipe  order  (Gaae  v.  Canada  Publishing  Co.,  19  C. 
L.  J.  175;  3C.  L,  T.  267). 

123.  Fee  on  prsecipe  judgment   in    mortgage 

cases  .  4  00 


AFFIDAVITS. 

124  Drawing  affidavits,  per  folio. .  , 0  20 

125  Engrossing  same  to  have  sworn,  per  folio..     0  10 

126  Copies  of  affidavits,  per  folio,  when  neces- 

sary      0  10 

127  Common    affidavits   of  service,    including 

service  by  post  when  necessary,  or  of 
payment  of  mileage  and  of  non-appear- 
ance, including  copy,  oath,  and  attend- 
ing to  swear 1  00 

128  The  solicitor  tor  preparing  each  exhibit  in 

town  or  country 0  10 

129  Commissioner  for  each  oath     0  20 

130  Commissioner  for  marking  each  exhibit  ...     0  10 


DEFENDANTS. 

131  Appearance,  including  attending  to  enter.     1  00 

132  For  limiting  defence  in  action  for  recovery. 

of  land  in  appearance,  besides  above  al- 
lowance for  appearance  ;  not  to  be 
allowed  when  notice  of  limiting  defence 
served  .  1  00 


602  ONTARIO  JUDICATURE  ACT,  1881. 

JUDGMENT,  RULES,  OR  ORDERS. 

133  Drawing  (a)  minutes  of  judgment  or  order, 

per  folio,  when  prepared  by  solicitor, 
under  directions  of  Registrar  or  Judg- 
ment Clerk  .  0  20 

Amended  by  Rule  544  (14)  so  as  to  read  as 
above.  The  original  item  had  at  (a)  the  word 
"special." 

134  Judgment  for  non-appearance  on  specially 

indorsed  writs,  and  in  action  for  re- 
covery of  land 1  00 

135  Attending  for  appointment  to  settle  or  pass 

judgment  or  order  of  Court,  copy  and 
service 1  30 

This  item,  originally  .80,  was  increased  to  $1  30 
by  Rule  544,  clause  15. 

136  When  served  on  more  than  one  party,  the 

extra  copies  and  services  are  to  be  al- 
lowed. 

137  For  every  hour's  attendance  before  proper 

officer  on  settling  minutes,  or  passing  . .      1  00 

138  (To  be  increased  in   the  discretion   of  the 

officer  in  special  and  difficult  cases,  when 
the  solicitor  attends  personally,  to  a  sum 
not  exceeding  altogether) 5  00 


LETTERS. 

139  Letter  to  each  defendant  before  suit,  only 

one  letter  to  be  allowed  to  any  defend- 
ants who  are  in  partnership,  and  when 
subject  of  suit  relates  to  the  transactions 
of  their  partnership  0  50 

140  Common      letters,      including      necessary 

agency  letters ...      0  50 

Necessary  letters  between  a  solicitor  and  his  agent 
on  the  business  of  the  cause  are  taxable  as  between 
party  and  party,  whether  the  agent  resides  in  the 
county  town  of  the  county  in  which  the  solicitor 
resides,  or  in  another  county,  or  in  Toronto  (Agneio 
v.  Plunlcett,  9  Pr.  R.  456). 

141  With  power  to  the  Taxing  Officer  as  be- 

tween solicitor  and  client,  to  increase 
the  fee  for  special  and  important  letters 
to  an  amount  not  exceeding 2  00 
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14:2  Postages — the  amount  actually  disbursed. 

-sary  letters   and  attendance  incurred  in 

obtaining  the    decision   of  the   Taxing   Officer  in 

Toronto  relating  to  charges  upon  which  a  decision 

l»v  him  is  required,  in  regard  to  increasing  fees,  &c. 

taxable  under  Paile  544  (19). 


SALES  BY  MASTER  OR  AUCTIONEER. 

Drawing  advertisements  for  the  sale  of  real 
or  personal  estate,  under  the  direction 
of  the  Court,  including  all  copies,  except 

for  printing $2  00 

And  for  each  folio  over  five,  per  folio. ...      0  20 
(To  be  increased  in  the  discretion  of  the 
Master  to  a  sum  not  exceeding  ten  dol- 
lars, when  special  information  has  been 
procured  for  the  purpose  of  sale.) 

145  Copies  for  printing,  per  tolio 0  10 

14;VJ-  Each   necessary  attendance  on  printer..      0  50 

This  item  was  added  by  Rule  544  (16). 

146  Attending  and  making  arrangements  with 

auctioneer     1  00 

147  Revising  proof 1  00 

148  Fee  on  conducting  sale  when  held  where 

solicitor  resides   5  00 

149  If  solicitor  is  engaged  for  more  than  three 

hours,  for  every  hour  beyond  that  time.     1  00 

150  Fee  on  conducting  sale  elsewhere,  besides 

all  necessary  travelling  and  hotel  ex- 
penses, when  solicitor  attends  with  the 
approval  of  the  Master  previously  given.  10  00 

151  If  the  sale  occupies  more  than  one  day,  the 

Master  may  allow  him,  in  addition  to 
his  travelling  expenses,  per  diem,  a  sum 
not  exceeding  twenty  dollars. 

152  (The  Master  may  also  allow  to  one  other 

party  to  the  suit  his  fees  and  expenses 
for  attending  sales,  if,  in  his  opinion,  it 
is  necessary  and  proper  that  he  should 
attend.) 
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MISCELLANEOUS. 
153  Statement  of  issues  in  Master's  office  when 

required  by  the  Master ,$2  00 

[In  special  matters  to  be  increased  in  the 
discretion  of  the  Taxing  Officer  in  To- 
ronto.] 

This  clause  was  added  by  Rule  544  (17). 
See  note  to  item  172. 

154:  For  each  folio  over  10   0  20 

155  (When  it  has  been  satisfactorily  proved  that 

proceedings  have  been  taken  by  solicitors 
out  of  Court  to  expedite  proceedings,  save 
costs,  or  compromise  actions,  an  allow- 
ance is  to  be  made  therefor  in  the  dis- 
cretion of  the  Taxing  Officers  in  Toronto.) 

Charges  for  proceedings  taken  to  save  expense 
are  taxable  whether  taken  between  the  solicitors 
for  the  parties  or  by  one  party  (Torrance  v. 
Torrance,  9  Pr.  K.  271).  See  also  Rule  442. 

See  note  to  item  172. 

156  Drawing  bill  of  costs  as  between  party  and 

party  for  taxation,  including  engrossing 

and  copy  for  taxing  officer,  per  folio. ...     0  20 

157  Copy,  per  folio,  to  serve 0  10 


COUNSEL  FEES. 

158  Fee  on  motion  of  course,  or  on  motion  for 

order  nisi,  or  on  motion  to  make  order 
absolute  in  matters  not  special 2  00 

159  On  special  motion  for  order  nisi,  and  on 

special  application  to  the  Court,  only  one 

counsel  fee  to  be  taxed 5  00 

(To  be  increased  to  $10  in  the  discretion  of 
the  Taxing  Officer  in  Toronto,  who  shall 
mark  amount    to  be  taxed  on  order  of 
Court,  if  any,  before  taxation.) 
See  note  to  item  172. 

160  Fee  on  argument  on  supporting  or  opposing 

application  to  the  Court,  orders  nisi  or 
argument  of  demurrer,  special  case,  or 
appeal  10  00 
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161  To    be  increased  in  the  discretion  of  the 
Taxing  Officer  in  Toronto. 
See  note  to  item  17-. 

Fee  with  brief  on  assessment $10  00 

Fee,  with  brief,  at  trial 10  00 

Itii  To  be  increased  by  taxing  officer  in  his  dis- 
cretion to  a  sum  not  exceeding  §20  to 
senior  counsel,  and  $10  to  junior  counsel, 
in  actions  of  a  special  and  important 
nature,  provided  that  the  Taxing  Officer 
in  Toronto  shall  have  power  to  tax  in- 
creased fees,  but  more  than  one  counsel 
fee  shall  not  be  allowed  in  any  case  not 
of  a  special  and  important  nature,  not 
more  than  two  in  any  case. 

See  note  to  item  101. 

Except  in  a  strong  case  a  Judge  on  appeal  will  not 
interfere  with  the  discretion  exercised  by  the  Tax- 
ing officer  (Fox  v.  Toronto  &  Nipissing  Ry.,  7  Pr. 
R  157.) 

A  Counsel  fee  paid  to  plaintiff 's  solicitor  in  an 
alimony  suit  is  a  disbursement  (Bucke  v.  Bucke,  21 
Gr.  77). 

Where  by  the  resignation  of  a  Judge  a  second 
argument  was  rendered  necessary,  the  Court 
allowed  the  successful  party  the  costs  of  both  argU' 
raents  (Platt  v.  Attrill,  19  C.  L.  J.  3-48  ;  3  C. 
L.  T.  543). 

165  [On  argument  in  Chambers  in  cases  proper 

for  the  attendance  of  Counsel,  (to  be  in- 
creased in  the  discretion  of  the  Master 
in  Chambers  or  the  M aster  in  Ordinary].  2  00 

Amended  by  Rule  544  (18)  so  as  to  read  as  above. 

The  item  originally  read  as  follows  : — 

"  165.  Fee  to  counsel  when  counsel  attend  on 
argument  or  examination  in  chambers,  where,  in 
the  opinion  of  the  Master  or  Judge  in  Chambers, 
the  attendance  of  counsel  is  required  ....  $2.00." 

This  item  would  appear  to  apply  in  taxations 
between  solicitor  and  client  as  well  as  between 
party  aud  party  (Re  Chapman,  9  Q.  B.  D.  254;  10 
Q.  B.  D.  54).  - 

166  But  may  be  increased  in  the  discretion  of  the 

Master  or  Judge  in  Chambers  to  a  sum  not 
exceeding  $10. 

This  item  was  struck  out  by  Rule  544  (18),  item 
165  being  substituted. 
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167  To  attend  reference  to  Master  or  Referee 

when  counsel  necessary $5  00 

168  To  be  increased  in  special  and  important 

matters    requiring    the    attendance    of 
counsel  in  the  discretion  of  the  Taxing 
Officer  in  Toronto. 
See  note  to  item  172. 

169  Fee  on  drawing  and  settling  allegations  in 

prsecipe  for  revivor  in  special  cases  pro- 
per for  opinion  of  counsel :  . .  2  00 

170  To  be  increased  in   discretion   of  Taxing 

Officer  in  Toronto  to  an  amount  not  ex- 
ceeding $5. 

See  note  to  item  172. 

171  On    settling     pleadings,     interrogatories, 

special  cases,  or  petitions,  and  advising 
on  evidence  in  contested  cases,  in  the 
discretion  of  the  Taxing  Officer  in  To- 
ronto, not  exceeding  5  00 

See  note  to  item  172. 

172  When  any  fee  is  subject  to  be  increased,  in 

the  discretion  of  the  Taxing  Officer  in 
Toronto,  either  party  to  the  taxation 
may,  during  its  progress,  require  that 
such  item  shall  be  referred  by  the  local 
Taxing  Officer  to  the  Taxing  Officer  in 
Toronto,  whose  decision  shall  be  final  as 
to  that  item,  but  this  shall  not  prevent 
an  appeal  from  or  revision  of  such  tax- 
ation. 

Necessary  letters  and  attendances  to  obtain  the 
opinion  of  the  Taxing  Officer  at  Toronto  are  also 
taxable  under  Rule  544  (19). 

173  The  Taxing  Officer  in  Toronto  may  apply 

to  a  J  udge  or  the  Courts  on  the  taxation 
of  any  item  which  is  in  his  discretion,  or 
is  referred  to  him. 

174  No  application  shall  be  allowed  by  either 

solicitor  or  counsel  to  a  Judge  or  the 
Court  in  reference  to  any  item  which  is 
in  the  discretion  of  the  Taxing  Officers 
in  Toronto,  but  this  is  not  to  prevent  an 
application  for  revision  of  taxation. 
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CRIER. 

175  Calling  every  ease,  with  or  without  jury .  .   $0  60 

176  Swearing  each  witness  or  constable 0  15 


ALLOWANCE  TO  WITNESS. 

177  To  witnesses  residing  within  three  miles  of 

the  court  house,  per  diem 1  00 

178  To  witnesses  residing  over  three  miles  from 

the  court  house 1  25 

179  Barristers   and   solicitors,   physicians   and 

surgeons,  other  than  parties  to  the  cause, 
when  called  upon  to  give  evidence,  in 
consequence  of  any  professional  service 
rendered  by  them,  or  to  give  profes- 
sional opinions,  per  diem 4  00 

ISO  Engineers,  surveyors  and  architects,  other 
than  parties  to  the  cause,  when  called 
upon  to  give  evidence  of  any  professional 
service  rendered  by  them,  or  to  give 
evidence  depending  upon  their  skill  or 
judgment,  per  diem  4  00 

An  auctioneer  was  held  entitled  to  fees  as  a  pro- 
fessional witness  in  Re  Worfcingmen's  Mutual  Soc., 
21  Ch.  D.  831,  and  it  was  there  held  also  that  the 
witness  though  sworn  might  refuse  to  answer  until 
paid  the  fee  to  which  he  was  entitled. 

181  If  the  witnesses  attend  in  one  case  only, 

they  will  be  entitled  to  the  full  allow- 
ance. If  they  attend  in  more  than  one 
case,  they  will  be  entitled  to  a  propor- 
tionate part  in  each  cause  only. 

182  The  travelling  expenses  of  witnesses,  over 

three  miles,  shall  be  allowed,  according 
to  the  sums  reasonably  and  actually  paid, 
but  in  no  case  shall  exceed  twenty  cents 
per  mile,  o.ne  way. 

See  Picasso  v.  Trustees  of  Maryport  Harbour, 
W.  N.  1884,  85  ;  28  Sol.  Jour.  391,  where  costs 
of  keeping  a  witness  until  the  trial,  were  allowed 
under  special  circumstances.  The  Ontario  Rules 
and  Tariff  do  not  seem  to  authorize  such  an  allow- 
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Amongst  the  costs  of  the  day  given  to  a  defen- 
dant on  an  adjournment  of  the  trial,  his  expenses 
were  allowed  where  his  counsel  certified  that  he 
could  not  have  proceeded  without  him  ;  and  it  was 
held  that  it  was  premature  to  say  at  that  stage  of 
the  cause  that  no  material  evidence  could  be  given 
by  defendant  (Goodfellow  v.  Shuttle-worth,  3  C.  L. 
T.  105). 

The  travelling  expenses  of  a  plaintiff  who  was 
a  necessary  and  material  witness  in  his  own  behalf, 
and  came  from  England  to  give  evidence  at  the 
trial,  was  allowed  his  expenses  (Fox  v.  Toronto 
and  Xipissiny  Ry.  Co.,  7  Pr.  R.  157). 

The  costs  of  executing  a  commission  are  entirely 
in  the  discretion  of  the  Taxing  Officer  (ib).  See 
also  Colbome  v.  Thomas,  4  Gr.  169. 

183  NOTE. — In  taxing  costs  between  solicitor 
and  client,  the  Master  may  allow  for 
services  rendered  not  provided  for  by  this 
tariff,  a  reasonable  compensation,  as  far 
as  practicable  analogous  to  its  provisions. 

J.  G.  SPKAGGE, 

President  of  the  Supreme  Court  of  Judicature  for  Ontario. 

Though  a  Taxing  Officer  has  a  discretion  in  the 
taxation  of  costs  as  between  party  and  party  and 
the  same  discretion  as  between  solicitor  and  client, 
still  it  by  no  means  follows  that  what  is  reasonable 
in  the  former  case  is  also  reasonable  in  the  latter 
(Re  Blyth  &  Fanshawe,  52  L.  J.  Chy.  186). 


APPENDICES  TO  THE  FOREGOING  RULES, 

APPENDIX    (A). 

PART    I. 

MS  OF  WRITS  OF  SUMMONS,   AND  NOTICE  IN  LIEU 

OF  SUMMONS. 
No.    1. 

GEXERAL  FORM  OF  WRIT  OF  SUMMONS. 
(See  Act  of  1875,  Appendix  A,  Part  I.,  No.  1.  ;  R.  Sup.  C.,  April, 

1880,  Schedule,  Form  A,  la.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D.  and  E.  F.,  Defendants. 
VICTORIA,  by  the  Grace  of  God,  Ac. 
To  C.  D.  of  in  the  county  of  and  E.  F.  of 

We  command  you,  that  within  10  days  after  the  service  of  this 
writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of  A.  B.  ; 
and  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  the  Honourable 
President,  <kc. 

Memorandum  to  be  subscribed  on  the  writ. 
N.B. — This  writ  is  to  be  served  within  1 '  calendar  months 
from  the  date  thereof,    or   if    renewed,   within   L' 
calendar  months  from  the  date  of  such  renewal,  in- 
cluding the  day  of  such  date,  and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hei-eto  by  entering 
an  appearance  [or  appearances]  either  personally  or 
by  solicitor  at  the  [  ]  office  at 

Indorsements  to  be  made  on  the  writ. 
The  plaintiffs  claim  is  for,  <kc. 

Where  the  ivrit  is  to  be  specially  indorsed  add: — The  following 
are  the  particulars  : — (Giving  them.     See  Part  II.  post.) 

This  writ  was  issued  by  E.  F.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by  the 

plaintiff  in  person  who  resides  at  [mention  the  city,  'tmr/t, 

or  township,  and  aho  the  name  of  the  street  and  nuinb<  r  of  the  /.• 
oj  the  plaintiff's   residence,    if  any,    or  in   case  of  a  township,   the 
number  of  the  lot  and  concession.] 

Indorsement  to  be  made  on  the  writ  after  service  thereof. 
This  writ  was  served  by  X.   Y.  on  G.  D.  [the  defendant  or  one  of 
the  defendants],  on  Monday,  the  day  of  18     . 

(Signed)  X.   Y. 

39 
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No.  2. 

WRIT  FOR  SERVICE  OUT  OF  ONTARIO  OR  WHERE  NOTICE  IN  LIEU  OF 

SERVICE  is  TO  BE  GIVEN  OUT  OF  ONTARIO. 
(See  Act  of  187o,  Appendix  A.  Pt.   I.,  No.  2;  R.  Sup.  C     June 

1876,  R.  2;  R.  Sup.  C.,  April,  1880,  Schedule,  Form  A,  2a.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D.  and  E.  F.,  Defendants. 
VICTORIA,  by  the  Grace  of  God,  &c. 
To  (7.  Z).,of 

"We  command  you,  C.  D.,  that  within  [here  insert  the  number  of 
days  directed  by  Order  II. ,  or  as  the  case  may  be]  after  the  service,  on 
you,  of  this  writ  and  of  the  plaintiffs  statement  of  claim  delivered 
herewith  [or  notice  of  this  writ,  as  the  case  may  be]  inclusive  of  the 
day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you 
in  an  action  at  the  suit  of  A.  B.,  and  your  defence  thereto,  if  any, 
to  be  delivered  ;  and  take  notice  that  in  default  of  your  so  doing 
the  plaintiff  may  proceed  therein,  and  judgment  may  be  given  in 
your  absence. 

Witness,  the  Honourable  President,  &c. 

Mamorandum  and  indorsements  as  in  Form  JVro  1. 
Indorsement  to  be  mad&  on  the  writ. 

N.  B.. — This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants  or  one  or  more  defendant  or  defendants  is  or  are  out  of 
Ontario.  When  the  defendant  to  be  served  is  not  a  British  subject, 
and  is  not  in  British  dominions,  notice  of  the  writ,  and  not  the  writ 
itself,  is  to  be  served  upon  him. 

Indorsement  to  be  made  on  the  writ  after  service  thereof: 
This  notice  was  served  by  X.  Y.  on  G.  H.  (the  defendant  or  one 
of  the  defendants)  on  the          day  of  18     . 

Indorsed  the  day  of  18     . 

(Signed) 
(Address) 


JNo.  3 

NOTICE  OF  WRIT,  IN  LIEU  OF  SERVICE,  TO  BE  GIVEN  OUT  OF  ONTARIO. 

(See  Act  of  1875,  Appendix  A,  Pt.  1  No.  3  ;  R.  Sup.  C.,  June  1876, 

R.  '2-  R.  Sup.  C.,  April,  1880,  Schedule.     Form  A,  3a.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D.,  E.  F.,  and  G.  H.,  Defendants. 
To  G.  H.,  of 

Take  notice  that  A.  B.,  of  has  commenced  an 

action  against  you,  G.  H.,  in  the  Division  of  Her  Majesty's 

High  Court  of  Justice  in  Ontario,  by  writ  of  that  Court,  dated  the 
day  of  ,  A.  D.  18     ;  which  writ  is  indorsed 

as  follows  [copy   in  full   the   indorsements],    and   you  are  required 
within  [  ]  days  after  the  receipt  of  this  notice,  inclusive 

of  the  day  of  such  receipt,  to  defend  the  said  action,  by  causing  an 
.appearance  to  be  entered  for   you   in  the   said  Court  to  the  said 


FORMS — INDORSEMENTS    ON    WRIT.  till 

action,  and  your  defence  thereto,  if  any,  to  be  delivered  ;  and  in 
default  of  your  so  doing,  the  said  A.  B.  may  proceed  therein,  and 
judgment  may  be  given,  in  your  absence. 

You  may  appear  to  the  said  writ  by  entering  an  appearance  per- 
sonally or  by  your  solicitor  at  the  [  ]  oih'ce  at 
Dated,  &c. 

(Signed)  J.  /*.,  of  &c. 

or 

X    Y.,  of  &c. 

Solicitor  for  A   B. 

X.  B. — This  notice  is  to  be  used  when  the  person  t<>  be  served  is 
not  a  British  subject,  and  is  not  in  British  dominions. 
Indorsement  to  be  made  on  the  writ  aft<-r  wrrici-  t}i>-ri->f : 
This  notice  was  served  by  X.   Y.  on  G.  H.   (the  defendant  or  one 
of  the  defendants)  on  the  day  of  18     . 

Indorsed  the  day  of  18     . 

(Signed) 
(Address) 


PART    II. 

INDORSEMENTS  OX  WRITS  OF  SUMMONS. 
Xo.  4.  SECTION   I. 

(See  R,  Sup.  C.,  Appx.  A.,  Pt.  II.,  Section  2.) 

MU.VEV  CLAIMS  WHERE  NO  SPECIAL   INDORSEMENT  UN'>ER 

ORDER  III.,  RULE  4. 

The  plaintiffs  claim  is  §         for  the  price  of  goods  sold. 

This  Form  thai!  suffice  whether  the  claim  be   in   resect  of  goods  so  Id  Goods  sold. 
nnd  delivered,  or  of  goods  bargained  and  sold. 

The  plaintiffs  claim  is  ,f>         for  money  lent  [and  interest].  Money  lent. 

The  plaintiffs  claim  is  $         whereof  §         is  for  the  price  of  goods  several  de- 
sold,  and  -3         for  money  lent,  and  $         for  interest.  mauds. 

The  plaintiffs  claim  is  $        for  arrears  of  rent.  Rent. 

The  plaintiffs  claim  is  .$         for  arrears  of  salary  as  a  clerk  [or  a*  Salary,  &••. 
•     //t'ii/  be}. 

The  plaintiffs  claim  is  $         for  interest  upon  money  lent.  Interest. 

The  plaintiffs  claim  is  §         for  a  general  average,  contribution.      Goni'l';lJ 

The  plaintiffs  claim  is  •$         for  freight  and  demurrage.  Fivi  r)"t  ^ 

The  plaintiffs  claim  is  $         for  lighterage. 

The  plaintiffs  claim  is  §         for  market  tolls  and  stallage.  Tolls. 

The  plaintiffs  claim  is  $         for  penalties  under  the  Statute  Vic-  IVnul' 
toria,  chap.         [     .  .     ] 

The  plaintiffs  claim. is  $         for  money  deposited  with  the  defen-  Hunker's 
feat  as  a  banker.  balance- 

The  plaintiffs  claim  is  §         for  fees  for  work  done  [and  s  ^,- ,  as 

money  expended]  as  a  solicitor.  it«r. 

The  plaintiff's  claim  is  $         for  commission  as  [state  character  at  Commission 
auctioneer,  broker,  etc.] 
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Medical  at-  The  plaintiffs  claim  is  $  for  medical  attendance. 
tendance,  &c 

Return  of  ^he  plaintiffs  claim  is  $  for  a  return  of  premiums  paid  upon 
amm'      policies  of  insurance. 

rent.  The  plaintiffs  claim  is  $  for  the  warehousing  of  goods. 

°f  '    claim  is  $  for  the  carriage  of  goods  by  railway, 


Use  and  oc-     The  plaintiffs  claim  is  $        for    the    use    and    occupation    of  a 

cupationof   house. 

house. 

Hire  of  The  plaintiffs  claim  is  $         for  the  hire  of  [furniture]. 

Work  done.      The  plaintiffs  claim  is  $         for  work  done  as  a  surveyor. 

tod*  to  anJ         Tne  Plaintifrs  claim  is  $         for  board  an(l  lodging. 

Schooling.         The  plaintiffs  claim  is  $         for   the   board,    lodging   and   tuition 

of  X.    Y. 

Money  re-  The  pontiffs  claim  is  $  for  money  received  by  the  defendant 
ceived.  as  solicitor  [or  factor,  or  collector,  or,  &c.]  of  the  plaintiff. 

The  plaintiffs  claim  is  $         for  fees   received    by  the    defendant 
lce  under  colour  of  the  office  of 

Money  over-  The  plaintiffs  claim  is  $  for  a  return  of  money  overcharged 
paid.  for  the  carriage  of  goods  by  railway. 

The  plaintiffs  claim  is  .$        for  a  return  of  fees  overcharged  by 
the  defendants  as 

Return  of  The  plaintiffs  claim  is  $  for  a  return  of  money  deposited  with 
money  by  the  defendant  as  stakeholder. 

stakeholder. 

Money  won       The  plaintiffs  claim  is  $         for  money  entrusted  to  the  defendant 

from  stake-  as  stakeholder,  and  become  payable  to  plaintiff. 

holder. 

Money  en-         The  plaintiffs  claim  is  $         for  a  return  of  money  entrusted  to 

trusted  to     the  defendant  as  agent  to  the  plaintiff. 

Money  The  plaintiffs  claim  is  $         for  a  return  of  money  obtained  from 

obtained  by  the  plaintiff  by  fraud. 

Money  paid  The  plaintiff's  claim  is  $  for  a  return  of  money  paid  to  the 
by  mistake,  defendant  by  mistake. 

Money  paid  The  plaintiffs  claim  is  $  for  a  return  of  money  paid  to  the 
lt[on°nwWch  defendant  for  [work  to  be  done,  left  undone  ;  or  a  bill  to  be  taken  up, 
has  failed,  not  taken  up,  d-c.] 

The  plaintiffs  claim  is  $         for  a  return  of  money  paid  as  a  deposit 
upon  shares  to  be  allotted. 

Money  paid       The  plaintiffs  claim  is  §         for  money  paid  for  the  defendant  as 

by  surety  for  his  surety. 

defendant. 

Rent  paid.         The  plaintiffs  claim  is  $        for  money  paid  for  rent  due  by  the 

defendant. 

Money  paid  The  plaintiffs  claim  is  $  upon  a  bill  of  exchange  accepted  [or 
dat?on°bil°f  indorsed]  for  the  defendant's  accommodation. 

Contribu-  The  plaintiffs  claim  is  $  for  a  contribution  in  respect  of  money 
tion  by  paj^  by  the  plaintiff  as  surety. 

By  co-debtor      The  plaintiffs  claim  is  $        for  a  contribution  in  respect  of  a  joint 
debt   of    the   plaintiff    and   the   defendant,    paid   by   the   plaintiff 
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The  plaintiffs  claim  is  S  for  money  paid  for  calls  upon  shares,  Money  paid 
against  which  the  defendant  was  bound  to  indemnify  the  plaintiff.  for  oalls- 

The  plaintiff's  claim  is  §  for  money  payable  under  an  Money  pay 
.ward' 


The  plaintiffs  claim  is  8         upon  a  policy  of  insurance  upon  the  Life  policy. 

V.    }'.,  deceased. 

The  plaintiffs  claim  is  S         upon   a   bond  to  secure  payment   of  Money  bond 
$1,000,  and  interest. 


The  plaintiffs  claim  is  $         upon  a  judgement  of  the 
t,  in  the  Province  of  Quebec. 

The  plaintiffs  claim  is  8         upon   a    cheque   drawn   by   the    de-  Bil1  ^  e*- 
fendant.  iange>    c 

The  plaintiff's  claim  is  $  upon  a  bill  of  exchange  accepted  [or 
drawn  or  indorsed]  by  the  defendant. 

The  plaintiffs  claim  is  §         upon  a  promissory  note  made  [or  in- 
t]  by  the  defendant. 

The  plaintiffs  claim  is  $  against  the  defendant  A.  B.  as  accep- 
tor, and  against  the  defendant  C.  D.  as  drawer  [or  indorser]  of  a 
bill  of  exchange. 

The  plaintiff's  claim  is  $         against  the  defendant  as  surety  for  8urety- 
the  price  of  goods  sold. 

The  plaintiffs  claim  is  S         against  the  defendant  A.  B.  as  prin- 

cipal, and  against  the   defendant   C.    D.   as  surety  for  the   price  of 

-old  [or  arrears  of  rent,    or  for  money  lent,  or  for  money  re- 

ceived   by   the   defendant   A.  B.,   as  traveller   for   the   plaintiffs, 

or,  <tr.] 

The  plaintiff's  claim  is  $         against  the  defendant  as  a  dc.l  credere  D«l  credere 
agent  for  the  price  of  goods  sold  [or  as  losses  under  a  policy.] 

The  plaintiffs  claim  is  $        for  calls  upon  shares. 


No.  .%.  SECTION  II. 

it.  Sup.  C.  Appx.  A,  Pt.  II.,  Section  3  ;  E.  S.  O.  c.  50,  s.  18.) 

Indorsement  for  Costs,  <kc. 

[Add  to  the  above  Forma]  and  $  for  costs  ;  and  if  the  amount 

claimed  be  paid  to  the  plaintiff  or  his  solicitor  within  8  days  [or  if 

•-•if  is  t<>   br  .vrwd  out  of  Ontario,  or  notice   in    lieu  of  service 

'/,  iiwrt  the  ft /ii<'  limited  for  appearance  and  defence]  from  the 

service  hereof,  further  proceedings  will  be  stayed. 


4J.  SECTION  III. 

(See  R.  Sup.  C.,  Appx.  A,  Pt.  II.,  Section  4.) 

iNIxiKSKMKNT.S    ON     WRITS    FOR     DAMAGES    AND    OTHER    CLAIMS. 

The  plaintiffs  claim  is  for  damages  for  breach   of  a  contract  to  Agent,  &c. 
employ  the  plaintiff  as  traveller. 

The  plaintiffs  claim  is  for  damages  for  wrongful  dismissal  from 
the  defendant's  employment  as  traveller  [and  s  for  arrears  of 

es]. 

The  plaintiffs  claim  is  for  damages  for  the  defendant's  wrongfully 
quitting  the  plaintiffs  employment  as  manager. 
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Arbitration. 
Assault,  &c. 


By  husband 
and  wife. 


Solicitor. 
Bailment. 
Pledge. 

Eire. 

Banker. 
Bill. 
Bond. 
Carrier. 


Charter- 
party. 

Damages  for 
depriving  of 
goods. 

Defamation. 


Distress. 
Replevin. 

Wrongful 
distress. 


Fishery. 


Fraud. 


The  plaintiffs  claim  is  for  damages  for  breach  of  duty  as  factor 
[or,  tt-c.]  of  the  plaintiff  [and  $  for  money  received  as  factor,  &c.] 

The  plaintiffs  claim  is  for  damages  for  breach  of  the  terms  of  a 
de^d  of  apprenticeship  of  X.  Y.  to  the  defendant  (or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compliance  with  the 
award  of  X.  Y. 

The  plaintiffs  claim  is  for  damages  for  assault  [and  false  imprison- 
ment, and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  imprison- 
ment of  the  plaintiff  C.  D. 

The  plaintiffs  claim  is  for  damages  for  assault  by  the  defendant 
C.  D. 

The  plaintiffs  claim  is  for  damages  for  injury  by  the  defendant's 
negligence  as  solicitor  of  the  plaintiff. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  custody 
of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  keeping 
of  goods  pawned  [and  for  wrongfully  detaining  the  same]. 

The  plaintiffs  claim  is  for  damages  for  negligence  in  the  custody 
of  furniture  lent  on  hire  [or  a  carriage  lent],  [and  for  wrongfully, 
&cj. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  neglecting  [or 
refusing]  to  pay  the  plaintiffs  cheque. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to 
accept  the  plaintiffs  drafts. 

The  plaintiffs  claim  is  upon  a  bond  conditioned  not  to  carry  on 
the  trade  of  a 

The  plaintiffs  claim  is  for  damages  for  refusing  to  carry  the  plain- 
tiffs goods  by  railway. 

The  plaintiffs  claim  is  for  damages  for  refusing  to  carry  the  plain- 
tiff by  railway. 

The  plaintiffs  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiffs  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiffs  claim  is  for  damages  for  breach  of  charter-party  of 
ship  [J/ary], 

The  plaintiffs  claim  is  for  wrongfully  depriving  plaintiff  of  goods, 
household  furniture,  &c. 

The  plaintiffs  claim  is  for  damages  for  libel. 

The  plaintiffs  claim  is  for  damages  for  slander. 

The  plaintiffs  claim  is  in  replevin  for  goods  wrongfully  distrained. 

The  plaintiffs  claim  is  for  damages  for  improperly  distraining. 

[This  form  shall  be  sufficient  whether  the  distress  complained  of  be 
wrongful  or  excessive,  or  irregular,  and  whether  the  claim  be 
for  damayes  only,  or  for  double  value.} 

The  plaintiffs  claim  is  for  damages  for  infringement  of  the  plain- 
tiffs right  of  fishing. 

The  plaintiffs  claim  is  for  damages  for  fraudulent  misrepresenta- 
tion on  the  sale  of  a  horse  [or  a  business,  or  shares,  or,  &c.  ] 
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The  plaintiff 's  claim  is  for  damages  for  fraudulent  misrepresenta- 
t  the  credit  of  A.B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of  Guarantee, 
guarantee  for  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
indemnify  the  plaintiff  as  the  defendant's  agent  to  distrain. 

plaintiff's  claim  is  for  a  loss  under  a  policy  upon  the  ship  Insurance. 
14  K.«yal  Charter,"  and  freight  or  cargo  [or  for  return  of  premiums]. 

i   form  shall  be  sufficient  whether  the  lost  claimed  be  total  or 
partial], 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  tire  insurance  Fire  Insu" 
upon  house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
insure  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to  keep  Landlord 
i  •  and  tenant 

a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants  con- 
tained in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  from  Medical  man 
the  defendant's  negligence  as  a  medical  man. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defendant's  Mischievous 
dog.  am  ma  . 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  [or,  Negligence. 
(fly  hu.ff»nml  and  wife,  to  the  plaintiff  C.D.]  by  the  negligent  driv- 
ing of  the  defendant  or  his  servants. 

The  plaintiff 's  claim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway  by  the  negligence  of 
the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff  at 
the  defendant's  railway  station,  from  the  defective  condition  of  the 
station. 

•  plaintiff's  claim  is  as  executor  of  A.  B.  deceased,  for  damages  Lord  Camp, 
for  tlie  death  of   the  said  A.  B.,   from   injuries    received   while  a  bell>s  Act- 

,ger   on  the  defendant's  railway,   by  the    negligence   of  the 
defendant's  servants. 

The    plaintiff's   claim   is   for  damages   for  breach  of  promise  of  Promise  of 
marriage.  Marriage. 

plaintiff's  claim  is  for  damages  for  the  seduction  of  the  plain-  Seduction. 
(laughter. 
Tin-    plaintiff's   claim  is  for  damages  for  breach  of  contract  to  Sale  of 

•  and  pay  for  goods.  goods. 

plaintiff '8  claim  is  for  damages  for  non-delivery  [or  short 
live  quality,  or  other  breach  of  contract  of  sale]  of 

:  [or,  c(r.] 

plaintiff's   claim  is  for  damages  for  breach  of  warranty  of  a 

Tin;  plaintiff 's  claim  is  for  damages  for  breach  of  a  contract  to  Sale  of  land, 
sell  [<,r  purchase]  land. 

plaintiff's  claim  is  for  damages  for  breach  of  contract  to  let 
[or  take]  a  house. 
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Trespass  to 
land. 


Support. 


Way. 


Water- 
course, £c. 


Pasture. 

Light. 
Patent. 
Copyright. 
Trade  mark. 
Work. 

Nuisance. 

Innkeeper. 

Claim  for 
return  of 

foods ; 
amages 

Ejectment. 


The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to  sell 
[or  purchase]  the  lease,  with  good-will,  fixtures,  and  stock-in-trade 
of  a  public  house. 

The  plaintiffs  claim  is  for  damages  for  breach  of  covenant  for  title 
[or  for  quiet  enjoyment,  or,  &c.]  in  a  conveyance  of  land. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  entering  the 
plaintiffs  land  and  drawing  water  from  his  well  [or  cutting  his  grass, 
or  pulling  down  his  timber,  or  pulling  down  his  fences,  or  removing 
his  gate,  or  using  his  road  or  path,  or  crossing  his  field,  or  depositing 
sand  there,  or  carrying  away  gravel  from  thence,  or  carrying  away 
stones  from  his  river]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  taking  away 
the  support  of  plaintiffs  land  [or  house,  or  mine]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  obstructing  a 
way  [public  highway  or  private  way]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  diverting  [cr 
obstructing,  or  polluting,  or  diverting  water  from]  a  watercourse. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  discharging 
water  upon  the  plaintiffs  land  [or  into  the  plaintiffs  mine]. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  obstructing  the 
plaintiffs  use  of  a  well. 

The  plaintiffs  claim  is  for  damages  for  the  infringement  of  the 
plaintiffs  right  of  pasture. 

[This  form  shall  be  sufficient,  whatever  the  nature  of  the  right 
to  pasture  be.] 

The  plaintiff's  claim  is  for  damages  for  obstructing  the  access  of 
light  to  plaintiffs  house. 

The  plaintiffs  claim  is  for  damages  for  the  infringement  of  the 
plaintiffs  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  the 
plaintiffs  copyright. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  using  [or 
imitating]  the  plaintiffs  trade  mark. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  to 
build  a  ship  [or  to  repair  a  house,  &c.] 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
employ  the  plaintiff  to  build  a  ship,  &c. 

The  plaintiffs  claim  is  for  damages  to  his  house,  trees,  crops,  &c., 
caused  by  noxious  vapours  from  the  defendant's  factory  [or,  d-c.] 

The  plaintiffs  claim  is  for  damages  from  nuisance  by  noise  from 
the  defendant's  works  [or,  etc.] 

The  plaintiffs  claim  is  for  damages  for  loss  of  the  plaintiffs  goods 
in  the  defendant's  inn. 

The  plaintiffs  claim  is  for  return  of  household  furniture,  or,  &c., 
or  their  value,  and  for  damages  for  detaining  the  same. 

The  plaintiffs  claim  is  to  recover  possession  of  a  house,  No. 
in  street,  in  the  City  of  Ottawa  :  or  of  the  N.  E.  £  of  lot  2, 

in  the  3rd  concession  of  the  Township  of  in  the  county 

of 
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The  plaintiff's  claim  is  to  establish  his  title  to  [here  describe  pro-  To  establish 

txrtu],  and  to  recover  the  rents  thereof.  title  aild 

recover  rents 
two  previous  forms  way  be  combined.] 


The  plaintiffs  claim  is  for  dower  out  of  lot  number  Dower. 

..-scribing  the  property  otherwise  with  reasonable  certainty). 
And  take  notice  that  the  plaintiff  claims  damages  for  the  detention 
of  her  dower  from  the  day  of  (See  R.  S.  O.  c. 

ss.  7,  10.) 

Add  to  indorsemejit  if  a  mandamus  ix  claimed  :  Mandamus. 

And  for  a  mandamus  : 

Add  to  indorsement  If  an  injunction  is  claimed.  Injunction. 

And  for  an  injunction. 

Add  to  indorsement  where   Claim  is  to  land,  or  to  establish  title,  or 
both  : 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent.  Arrears  of 

And  for  breach  of  covenant  for  [repair*]. 

L     1  J  Breach  of 


covenant. 


7.  SECTION  IY. 

(See  R.  Sup.  C.,  Appx.  A.,  Pt.  II.,  Section  7.) 

MONFA    CLAIMS— SPECIAL    INDORSEMENTS    UNDER    ORDER   III., 
RULE  4. 

1.   The  plaintiff's  claim  is  for  the  price  of  goods  sold.     The  follow- 
ing are  the  particulars  : — 

1879— 31st  December- 
Balance  of  account  for   butcher's  meat  to    this 

date 8142 

1880— 1st  January  to  31st  of  March — 

Butcher's  meat  supplied 297 


1880— 1st  February.— Paid 180 

Balance  due | 

2.  The  plaintiff's  claim  is  against  the  defendant  A.  B.  as  princi- 
pal,  and  against  the   defendant  C.  D.   as  surety,   for  the   price  of 
goods  sold  to  A.  B.     The  following  are  the  particulars  : — 

1881— 2nd  February.     Guarantee  by  C.  D.  of  the  price  of  woollen 
goods  to  be  supplied  to    A.  B. 

2nd  February— To  goods $225 

3rd  March — To  goods 1  ~>1 

17th  March-  To  goods 27 

5th  April — To   goods 65 

$468 

3.  The  plaintiff's  claim  is  against  the  defendant,  as   maker  of  a 
promissory  note.     The  foil  >wing  are  the  particulars  :  — 

Promissory  note  for  $1,003,    il.it j- 1    1st  J.i:iuiry,    1  >7:».  ui:ile  by 
defendant,  payable  4  months  after  date. 

Principal §1,000 

Interest.  . 
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4.  The  plaintiffs  claim  is  against  the  defendant  A .  B.  as  acceptor, 
and  against  the  defendant  C.  D.  as  drawer,  of  a  bill  of  exchange. 
The  following  are  the  particulars  :  — 

Bill  of  exchange  for  $2,000,  dated  1st  January,  1880,  drawn  by 
defendant  C.  D.  upon  and  accepted  by  defendant  A.  B.,  payable  3 
months  after  date. 

Principal $2,000 

Interest    

5.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon  a 
bond.     The  following  are  the  particulars  :  — 

Bond  dated  1st  January,  1879.  Condition  for  payment  of  $500  on 
the  26th  December,  1879. 

Principal $500 

Interest    

6.  The  plaintiffs  claim  is  for  principal  and  interest  due  under  a 
covenant.     The  following  are  the  pai'ticnlars  : — 

Deed  dated  covenant  to  pay  $3,000  and  interest. 


Principal  due 
Interest 


No.  8. 


SECTION  Y. 


Executor. 


Against 
executrix. 

Assignee  in 
insolvency. 


Trustees. 


Heir  and 
devisee. 


Qui  tarn 
action. 


See  R.  Sup.  C.  Appx.  A.  Pt.  II.,  Sec.  8. 
INDORSEMENTS  OF  CHARACTER  OF  PARTIES. 

The  plaintiffs  claim  is  as  executor  [or  administrator]  of  C.  D., 
deceased,  for,  eOc. 

The  plaintiff  s  claim  is  against  the  defendant  A.  B.,  as  executor 
[or,  <£c.]  of  C.  D.,  deceased,  for,  &c. 

The  plaintiffs  claim  is  against  the  defendant  A .  B.,  as  executor  of 
X.  Y.,  deceased,  and  against  the  defendant  C.  D. ,  in  his  personal 
capacity,  for,  &c. 

The  claim  of  the  plaintiff  is  against  the  defendant  as  executrix  of 
G.  D.,  deceased,  for 

The  plaintiffs  claim  is  as  assignee  in  insolvency  of  A.  B.,  for 

The  plaintiffs  claim  is  against  the  defendant  as  assignee  in  insol- 
vency of  A.  B.,  for 

The  plaintiffs  claim  is  as  [or  the  plaintiffs  claim  is  against  the 
defendant  as]  trustee  under  the  will  of  A.  B.,  [or  under  the  settle- 
ment upon  the  marriage  of  A.  B.  and  X.  Y.,  his  wife]. 

The  plaintiffs  claim  is  against  the  defendant  as  heir-at-law  of  A. 
B.,  deceased. 

The  plaintiffs  claim  is  against  the  defendant  C.  D.,  as  heir-at-law, 
and  against  the  defendant  E.  F.,  as  devisee  of  lands  under  the  will 
of  A.  B. 

The  plaintiffs  claim  is  as  well  for  the  Queen  as  for- himself, 
for 
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No.  9.  SECTION  VI. 

is   MATTERS   WHICH  FORMERLY  BELONGED  TO  THE 

EXCLUSIVE   Jl'KISClCTIOX     OF    EQUITY. 

(a)  Creditor  to  administer  Estate. 

(See  R.  Sup.  C.  1875,  Appx.  A.,  Pt.,  II.,  Section  2,  No.  1.) 
The  plaintiff's  claim  is  as  a  creditor  of  X.  Y.,   of 

-od,  to  have  the  [real  and]   personal  estate  of  the  said  X.  Y., 
administered.     The  defendant  C.  D.  is  sued  as  the  administrator  of 
•id  X.  Y.  [and  the  defendants  E.  F.  and  G.  H.  as  his  co-heirs- 
at-law]. 

(b)  Legatee  to  administer  Estate. 

(See  R>.,  No.  2.) 

The  plaintiff's   claim  is  as  a  legatee  under  the  will  dated  the 
day  of  18     ,  of  X.  Y.   deceased,    to  have  the 

[real  and]  personal  estate  of  the  said  X.  Y.  administered.  The  de- 
fendant C.  D.  is  sued  as  the  executor  of  the  said  X.  Y.  [and  the 
defendants  E.  F.  and  G.  H.  as  his  devisees]. 

Partnership  Account. 

(See  Ib.y  No.  3.) 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partner- 
ship dealings  between  the  plaintiff  and  defendant  [under  articles  of 
partnership  dated  the  day  of  ],  and  to  have  the 

affairs  of  the  partnership  wound  up. 

By  mortgagee  for  sale  and  for  immediate  payment  mid 

possession. 

(See  Ib.,  No.  4  ;  G.  0.,  Chy.,  Sch.  S.) 

The  plaintiff 's   claim  is  on  a  mortgage  dated  the  day 

of  made   between  [or  by   deposit 

of  title  deeds],  and  that  the  mortgage  may  be  enforced  by  sale, 
and  payment  to  the  plaintiff  by  the  defendant  personally  of  any 
balance. 

rder  for  immediate  pnijiiient  is  wanted  add),  and  take  notice 
further  that  the  plaintiff  claims  to  be  entitled  forthwith  to  execu- 
tion against  the  goods  and  lands  of  you  (naming  the,  defend/tut  against- 
u'h'nu  thin  order  is  claimed)  to  recover  payment  of  the  amount  due  by 
you. 

•rder  for  immediate  /xi.wssion  is  wanted  add),  and  take  notice-' 
further,  that  the  plaintiff  claims  to  be  entitled  to  an  order  for  the 
immediate  delivery  of  the  mortgaged  premises  to  him. 

(e)    By  mortgagee  for  foreclosure  and  for  immediate  payment  and 

possession. 

(.SW  //,.,  No.  7  ;  G.  O.,  Chy  ,  Sch.  S.) 

plaintiff's  claim  is  on  a  mortgage  dated  the  «lay 

of  ,  made  between  (or  by  deposit  of  the  title  deeds), 

and  that  the  mortgage  may  be  enforced  by  foreclosure. 

(If  order  fur  ini/ni(//nf<  j><itim<  nt  i.--  irnnti-d  di/</)  and  take  no- 
tice further  that  the  plaintiff  claims  to  be  entitled  forthwith  to 
execution  against  the  goods  and  lands  of  you  (naming  (f»  dtf<nd- 
ant  againnf  ir/io/n  this  order  i.s  claimed]  to  recover  payiM-nt  of  the 
amount  due  by  you. 
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(//  order  for  immediate  possession  is  wanted  add),  and  take  no- 
tice further  that  the  plaintiff  claims  to  be  entitled  to  the  immediate 
possession  of  the  mortgaged  premises. 

(At  the  end  of  the  indorsement  add),  If  you  desire  a  sale  of  the 
mortgaged  premises  instead  of  a  foreclosure,  and  do  not  intend 
to  defend  the  action,  you  must  within  the  time  allowed  for  ap- 
pearance, file  in  the  office  within  named,  a  notice  in  writing, 
signed  by  yourself  or  your  solicitor,  to  the  following  effect: — "I 
desire  a  sale  of  the  mortgaged  premises  in  the  plaintiff 's  writ  of 
summons  mentioned,  or  a  competent  part  thereof,  instead  of  a 
foreclosure,"  and  you  must  deposit  the  sum  of  $80  to  meet  the 
expenses  of  such  sale. 

(/)  By  Mortgagor  for  Redemption. 

(See  R.  Sup.  C.  1875,  App.  A.,  Pt.  II.,  s.  2,  No.  5.) 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what,  if 
anything,  is  due  on  a  mortgage  dated  and 

made  between  [parties],   and   to  redeem  the  property   comprised 
therein. 

(g)  Raising  Portions. 

(Seelb.,  No.  6.) 

The  plaintiff's  claim  is  that  the  sum  of   $  ,  which 

by  an  indenture  of  settlement  dated  ,  was  provided 

for  the  portions   of  the  younger  children   of  may  be 

raised. 

(h)  Execution  of  Trusts. 

(Seelb.,  No.  7.) 

The  plaintift  's  claim  is  to  have  the  trusts  of  an  indenture  dated 
and   made  between  ,    carried  into 

execution. 

•  (i)  Cancellation  or  Rectification. 

(See  Ib.,  No.  8.) 

The  plaintiff's  claim  is  to  have  a  deed  dated  and  made 

between  [parties],  set  aside  or  rectified. 

(j)  Specific  Performance. 

See  Ib.,  No.  9. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
dated  the  day  of  ,  for  the  sale  by  the  plaintiff  to 

the  defendant  of  certain  [freeho'd]  hereditaments  at 

(k)  Alimony. 

(See  G.  0.  Chy.,  No.  488.) 

The  plaintiff 's  claim  is  for  alimony  ;  and  the  plaintiff  demands 
as  interim  alimony  until  the  trial  of  the  action  the  monthly  (or 
weekly)  sum  of  $  to  be  paid  to  her  on  the  day  of  each 

month  (or  week)  at  and  the  interim  costs  to  which   she  is 

entitled  by  the  practice  in  that  behalf. 

NOTE.  —  Where  the  plaintiff  desires  to  register  a  certificate  of  Us 
pendens  the  indorsement  on  the  writ  of  summons  may  contain  *uch 
short  description  of  the  property  as  may  be  necessary  or  proper  for 
that  purpose. 
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APPEN  DIX  (B). 

NOTICES,  &c. 
10.  NOTICE  OF  MOTION  TO  COURT. 

(See  R.  Sup.  0.,  April,  1880,  Form  B,  17.) 

In  the  High  Court  of  Justice 
—  Division. 

Between  Plaintiff,  and 

Defendant. 

Take  notice,  that  the  Court  will  be  moved  on  behalf  of 
on         day  the  day  of  18     ,  at         o'clock  in  the  fore- 

noon, or  so  soon  thereafter  as  counsel  can  be  heard,  that  (state  the 

</  the  intended  application). 
Dated  the          day  of  18     . 

(Signed) 

Solicitor  for  the 
To 


No    II.  NOTICE  OF  MOTION  IN  CHAMBERS. 

[Title,    &c.] 

Take  notice  that  a  motion  will  be  made  on  behalf  of 
before  the  Master  in  Chambers   (or  as  the  case  may  be),  at  Osgoode 
Hall,  in  the  City  of  Toronto,  on          day  the  day  of  , 

.  at  o'clock  in  the  noon,  or  so  soon  thereafter  as  the  For  time> 

motion  can  be  heard,  for  an  order  for  time  to,  &c., 

Or,  that  be  at  liberty  to  sign  final  judgment  in  this  action  For  final 

for   the   amount   indorsed  on  the    writ  with  interest,  if  any,  and  judg.  under 
costs  ;  Order  10- 

Or,  that  the  Plaintiff  be  at  liberty  to  amend  the  writ  of  summons  To  amend 
in  this  action  by  writ- 

Or,  that  the  do  furnish  the  said  with  a  For  particu- 

statement  in  writing,  verified  by  affidavit,  setting  forth  the  names  lars  (P"t- 
of  the  persons  constituting  the  members  or  co-partne,rs  of  their  firm,  ne 
pursuant  to  the  Rules  of  the  Supreme  Court,  Order  12,  Rule  12. 

•  r  an  account  in  writing  of  the  particulars  of  the  Plaintiff's  For  particu- 
ni  this  action  (with  the  dates  and  items,  or  as  the  case  may  be],  a*[yJgener~ 
and  that  unless  such  particulars  be   delivered  in  4  days,  all  further 
proceedings  be  stayed  until  the  delivery  thereof  ; 

•r  an  account  in  writing  of  the  particulars  of  the  injuries  and  For  particu- 
expenses  mentioned  in  the  Statement  of  Claim,  together  with  the  lars  (acci- 
time  and  place  of  the  accident,  and  the  particular  acts  of  negligence  den  '• 
uneil  of,  and  that  unless  such  particulars  be  delivered  within 
days,  all  further  proceedings  be  stayed  until  the  delivery 

"f ; 

Or,  that  the  order  of  in  this  action,  dated  the  day  To  discharge 

,18         ,  be  (discharged  or  varied  by,  &c.,)  on  the  JJjJJ!7 
grounds  disclosed  in  the  affidavit  of  ,  filed  in  support  of  this 

application  ; 
Or,  that  this  action  be  dismissed  with  costs  to  be  taxed  and  paid  to  To  dismiss 

vndant  by  the  Plaintiff  for  want  of  prosecution,  the  Plaintiff  *ctloQ- 
not  having,  &c.: 
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For  dis- 
covery of 
documents. 

To  inspect 
•  documents. 


To  examine 
•witness  be- 
Jfore  trial. 

For  Com- 
mission to 
examine  wit- 
nesses. 

To  refer 
under  sec- 
tion 47  of 
the  Act. 

To  refer 
under  sec- 
tion 43  of 
,  the  Act. 
For  compul- 
sory refer- 
ence to 
Master. 


Or,  that  the  answer  within  days,  statinj 

what  documents  are   >r  have  been  in  possession  o: 

power  relating  to  the  matters  in  question  in  this  action  ; 

Or,  that  the  be  at  liberty  to  inspect,  and  take  copiei 

of,  or  extracts  from  ,  and  that  in  the  meantime  al 

further  proceedings  be  stayed  ; 

Or,   that  a  witness  on  behalf  of  the  b< 

examined  forthwith  before  .     upon  the  usual  terms  ; 

Or,   that  the  be  at  liberty  to  issue  a  commission  for  th( 

examination  of  witnesses  on  behalf  at  ,  anc 

that  the  trial  of  this  action  be  stayed  until  the  return  of  such  com' 
mission  upon  the  usual  terms  ; 

Or,  that  the  following  question  arising  in  this  action, 

namely  : —  be  referred  for  inquiry  and  report  to 
under  section  47  of  the  Judicature  Act  ; 


undei 


Or,  that  the  in  this  action  be  tried  by 

section  48  of  the  Judicature  Act  ; 

Or,  that  (this  action  or  the  matters  of  account  in  this  action  or  the 
following  questions  in  this  action  being  matters  of  account,  namely, 
&c.)  be  referred  to  the  certificate  of  one  of  the  Masters  of  the 
Supreme  Court  of  Judicature  to  award  or  certify  ; 

For  exami-  Or,  that  the  above-named  judgment  debtor  be  orally  examined  as 
nation  of  to  whether  any  and  what  debts  are  owing  to  him,  and  do  attend  for 
I'ebtoTas  to  tnat  Pul'Pose  Before  tne  Master  in  Chambers  (or  as  the  case  may  be] 
means.'  a*  such  time  and  place  as  he  may  appoint,  and  that  the  said  judg- 

ment debtor  produce  his  books,  &c.,  before  the  said  Master  at  the 

time  of  the  examination  ; 

aSonS  °f  Or>  that  t]lis  action  be  tried  before  the  County  Court  of 
holden  on 


County 
•  Court. 
For  inter- 
.pleader 

sheriff) 


Or,  that  the  plaintiff  and  the  claimant  appear  and  state  the  nature 
of  their  respective  claims  to  the  goods  and  chattels  seized  by  the 
above-named  sheriff  under  the  writ  of  fieri  facias  issued  in  this 
action  and  maintain  or  relinquish  the  same  and  abide  by  such  order 
as  may  be  made  herein,  and  that  in  the  meantime  all  further  pro 
ceedings  be  stayed. 


.No.   12. 

NOTICE  OF  APPLICATION  FOR  ADMINISTRATION  ORDER  OR  RE- 
SPECTING THE  GUARDIANSHIP  OF  AN  INFANT. 

(SeeG.O.  Chy.,  No.  561.) 
In  "the  High  Court, 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D. ,  Defendant. 
To  Mr.  C.  D. 

Take  notice  that  an  application  will  be  made  to 
,  in  Toronto,  (or  to 

at  his  office  in  the  city  (or  town  of  &c.,   n 

the  case  may  be),  on  the  day  of  at  the  hour  c 

o'clock  in  the  forenoon,    (or  if  opposed,   then  to  a  Judg 

in  Chambers    so   soon    thereafter  as    a  Judge    shall   be    sitting  i 
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Chambers,  for  an  order  for  the  administration  of  the  estate,  real 

tl.  of  by  the  Court,  or  for  an  order  appointing 

guardian  of  an  infant)  ;  and  upon  such 

application  will  be  read  the  affidavits  of  this  day  filed. 

Dated,  &c. 

X.  3".,  Solicitor  for 


j;{t  NOTICE  OF  ENTRY  OF  APPEARANCE. 

(SeeR.  Sup.  C.,  April,  1880). 
In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

xe  notice,  that  have  this  day  entered  an  appearance  at 

for  the  defendant  to  the  writ  of  summons  in  this 

Action. 

The   said  defendant   require    [or  do  not  require]  delivery  of  a 
statement  of  claim. 

Dated  the         day  of         18^ 
(Signed) 

Solicitor  for  the  defendant. 
To 


No.  14.  NOTICE  LIMITING  DEFENCE. 

(See  Jb.,  Appx.  A.,  Part  1,  No.  7.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.  plaintiff,  and 
C.  D..  and  E.  F.t  defendants. 

The  defendant,  C.   D.,  limits   his  defence   to  part   only  of    the 
rty  mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the 
north-west  quarter  of  the  lot. 

Yours,  &c., 

G.  H., 

Solicitor  for  the  said  defendant  C.D. 
To 


15.  NOTICE  DISPUTING  AMOUNT. 

In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take  notice,  that  the  defendant  disputes  the  amount  claimed  by 
the  plaintiff  (or  the  defendant  insists  that  the  amount  due  to  the 
plaintiff  is  8  only ;  or  the  defendant  insists  that  the 
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amount  due  to  the  plaintiff  is  $  for  principal  and  $  foi 

interest,  since  the  day  of  &c.,   and  no  more,  as  th< 

case  may  be. 

(Signed) 

Solicitor  for  the  defendant 
To 


No.  16. 

NOTICE  IN  LIEU  OF  STATEMENT  OF  CLAIM. 

(See  lb.,  FormS.) 
In  the  High  Court  of  Justice. 


•Division. 

Between  A.  B.,  plaintiff,  and 

C.D.,  defendant. 

The  particulars  of  the  plaintiff 's  claim  herein,  and  of  the  relie 
and  remedy  to  which  he  claims  to  be  entitled,  appear  by  the  indorse 
ment  upon  the  writ  of  summons. 

Dated,  &c. 

X.  Y., 

Solicitor  for  Plaintiff 


]^"o.   1Y  CONFESSION  OF  DEFENCE. 

(See  R.  Sup.  C.,  Appx.  (B)  Form  2.) 
In  the  High  Court. 


Division  . 

Between  A.  B.,  plaintiff,  andj 
G.D.,  defendant. 

The  plaintiff  confesses  the  defence  stated  in  the  --  paragnpl 
of  the  defendant's  statement  of  defence  [or,  of  the  defendant's  fur 
ther  statement  of  defence]. 

Dated,  &c. 

X  Y.t 

Solicitor  for  Plaintif 

No.  18, 

NOTICE  BY  DEFENDANT  TO  THIRD  PARTY. 

(SeeR.  Sup.  C.,  Appx.  (B)  Form  1.     Act  s.  18,  sub-s.  4  ;  Order  1! 
R.  19.) 

Notice  filed  day  of 

In  the  High  Court. 
-  Division. 

Between  A.B.,  plaintiff,  and 
C.  D.,  defendant. 

To  Mr.  X.  Y. 

Take  notice  that  this  action  has  been  brought  by  the  plainti 
against  the  defdii  lant  [as  surety  for  W.  N.,  upon  a  bond  conditione 
for  payment  of  ^I0;000-and  interest  to  the  plaintiff. 

The  .Uxjn>lant  claims  to  be  entitled  to  contribution  from  y< 
to  the  extent  of  one-half  of  any  sum  which  the  plaintiff  may  r 
cover  against  him,  on  the  ground  that  you  are  (his  co-sure' 
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under  the  said  bond,  or,  also  surety  for  the  said  W.  N.,  in  respect 
of  the  said  matter,  under  another  bond  made  by  you  in  favour  of 
the  said  plaintiff,  dated  the  day  of  ,  A.  D.  )]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  $2,500  dated  the 

,  A.  D.  ,  drawn  by  you  upon  and  accepted 

;e  defendant  and  payable  3  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation.  ] 

'  to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
delivery  to  the  plaintiff  of  1,000  tons  of  coal. 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground 
that  it  was  made  by  him  on  your  behalf  and  as  your  agent.] 

And  take  notice  that  if  you  wish  to  dispute  the  plaintiff's  claim 
in  this  action  as  against  the  defendant  C.  D.  you  must  cause  an 
appearance  to  be  entered  for  you  within  8  days  after  service  of  this 
notice. 

In  default  of  your  so  appearing  you  will  not  be  entitled  in  anjr 
future  proceeding  between  the  defendant  C.  D.  and  yourself  to 
dispute  the  validity  of  the  judgment  in  this  action  whether  obtained 
by  consent  or  otherwise. 

Dated,  &c.  (Signed)  E.  T. 

Or 

x.  Y., 

Solicitor  for  the  defendant,  E.  T. 
Appearance  to  be  entered  at 

No.  19. 

.SEMENT    ON    COPY    DEFENCE     AND    COUNTER-CLAIM    TO    BE 
SERVED  ON   THIRD   PARTY. 

(See  Ib.,  Form  4.) 
"  To  the  within  named  X.  Y. 

Take  notice  that  if  you  do  not  appear  to  the  within  counter-claim 
of  the  within  named   C.  D.,  within  8   days  from  the  service  of  this 
defence  and  counter-claim  upon  you,    you   will   be  liable  to  have 
judgment  given  against  you  in  your  absence. 
Appearances  are  to  be  entered  at 


X<>.  20. 

J.M>..f:SF.MENT   ON    ORDER    ADDING    OR    CHANGING     PARTIES    UNHKK 

ORDER  44. 

Take  notice,  that  if  you  desire  to  discharge  this  order  you  must 
apply  to  the  Court  for.  that  purpose  within  12  days  after  the  service 
•  f  upon  you.     The  original  statement  of  claim  in  this  cause  is 
tiled  in  the  office  of  the  at 

(and  if  the  service  is  after  a  judgment  directing  a  reference  to  a  Master 
or   other   officer,  add)    and   the   reference    under    the    judgment    in 
this  matter  is  being  prosecuted  in  the  office  of  the 
at 

40 
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No.  21.  NOTICE  OF  PAYMENT  INTO  COURT. 

(See  Ib.,  Form5.) 
In  the  High  Court  of  Justice. 

Division. 

A.  B.  v.  (7.  D. 

Take  notice  that  the  defendant  has  paid  into  Court  $ 
and  says  that  that  sum  is  enough  to  satisfy  the  Plaintiffs  claim 
or  the  plaintiff's  claim  for,   &c.j 

Dated,  &c. 
To  Mr.  X.   Y., 

the  plaintiffs  Solicitor. 

Z '., 
Defendant's  Solicitor. 


No.  22.        ACCEPTANCE  OF  SUM  PAID  INTO  COURT. 

(See  Ib.,  Form  Q.) 
In  the  High  Court  of  Justice, 
Division. 

A.  B.  v.  C.  D. 

Take  notice  that  the  plaintiff  accepts  the  sum  of  $  paid  by 

you  into  Court  in  satisfaction  of  the  claim  in  respect  of  which  it  is 
paid  in. 
Dated,  &c. 

X.  Y., 

Plaintiffs  Solicitor. 
ToZ., 

Defendant's  Solicitor. 


No.  2!$.  NOTICE  TO  PRODUCE  DOCUMENTS. 

(See  Ib.,  Form  10. ) 
In  the  High  Court  of  Justice, 

Division. 

A.B.  v.  C.D. 

Take   notice   that  the  [plaintiff  or    defendant],  requires  you  to 
produce  for  his  inspection  the  following  documents  referred  to  in 
your  [statement  of  claim,  or  defence,  or  affidavit  dated  the 
day  of  A.  D.  ]. 

Dated,  &c. 

[Describe  documents  required.] 

X.  Y., 

Solicitor  to  the 
To  Z., 

Solicitor  for 
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*>4t         NOTICE  TO  PRODUCE  (GENERAL  FORM). 
(See  R.  Sup.  C.,  April,  1880,  Schedule,  Form  B,  10a.) 

Ji  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take   notice,    that   you    are   hereby   required    to    produce    and 
:o  the  Court  on  the  trial  of  this  action,    all  books,  papers, 
3,  copies  of  letters,  and  other  writings  and  documents  in  your 
y,  possession,  or  power,  containing  any  entry,  memorandum, 
or  minute  relating  to  the  matters  in  question  in  this  action,  and  par- 
ticularly 

I,  &c. 
To  the  above  named  \ 

>    Solicitor  for  the  above  named 
h        Solicitor    or  agent  ) 


No.  25.  NOTICE  TO  INSPECT  DOCUMENTS. 

(See  R.  Sup.  C.,  Appendix  (B)  Form  11.) 

In  the  High  Court  of  Justice. 
— Division. 

A.  B.  v.  C.  D. 

Take  notice  that  you  can  inspect  the  documents  mentioned  in 
:  notice  of  the  day  of  A.D.  [except  the 

•i umbered  in  that  notice]  at  my  office  on  day 

the  instant,  between  the  hours  of  12  and  4  o'clock. 

that  the  [plaintiff  or  defendant]  objects  to  giving  you  inspec- 
<>f  the  documents  mentioned  in  your  notice  of  the  day  of 

A.D.  on  the  ground  that  [state  the  ground]  : — 

Dated,  &c. 

X.  Y., 
Solicitor  for 


No.  26.  NOTICE  TO  ADMIT  DOCUMENTS. 

(See  Jb.,  Form  12.) 

In  the  High  Court  of  Justice. 
—  Division. 

A.  B.  vs.  C.  D. 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  .pro- 
to    adduce   in    evidence    the    several    documents    hereundcr 
cd,    and  that  the   same  may  be  inspected  by  the  defendant 
T  plaintiff],    his  solicitor   or   agent    at  ,  on, 

i    the    hours    of  ;  and   the  defendant    [or  plaintiff] 

by  required,  within  four  days  from  the  said  day,  to  admit 

such  of  the  said    documents  as  are  specified  to   be   originals 

were   respectively  written,    signed,  or    executed,  as    they  purport 
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respectively  to  have  been  ;  that  such  as  are  specified  as  copies  are 
true  copies,  and  such  documents  as  are  stated  to  have  been  served, 
sent,  or  delivered,  were  BO  served,  sent,  or  delivered  respectively 
saving  all  just  exceptions  to  the  admissibility  of  all  such  documents 
as  evidence  in  this  cause. 

X.  Y. 


Dated,  &c.. 


Solicitor  for 


To  E.  F.,  solicitor  [or  agent]  for  defendant  [or  plaintiff]. 
G.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be  at 
follows :] 


ORIGINALS. 


Description  of  Documents. 


Deed  of  covenant  betweed  A.  B.  and  C.  D. 

first  part,  and  E.  F.  second  part  January  1,  1878. 

Indenture  of  lease  from  A.  B.  to  C.  D February  1,   1878. 

Indenture  of  release  between  A.  B.,  C.  D., 

first  part,  &c February  2,  1 878. 

Letter — defendant  to  plaintiff March  1,  1878. 

Policy  of  Insurance  on  goods  by  ship  "  Isa- 
bella," on  voyage  from  Toronto  to  Kingston. .  July  3,  1877. 

Memorandum  of  agreement  between  C.  D., 

captain  of  said  ship,  and  E.  F.  August  1,  1878. 

Bill  of  exchange  for  $500  at  3  months,  drawn 
by  A.  B.  on  and  accepted  by  C.  D.,  indorsed 
by  E.  F.  and  G.  H May  1,  1879. 


Dates. 


COPIES. 


Description  of 
Documents. 


Register  of  baptism  of 
A.  B.  in  the  parish 
otX 

Letter  —  plaintiff  to 
defendant  

Notice  to  produce 
papers 

Record  of  a  Judgment 
of  the  Court  of 
Queen's  Bench  in  an 
action,  /.  S.  and  J. 
N 


Dates. 


Original  or  duplicate 

served,    sent,  or 

delivered,  when,  how   and 

by  whom. 


January  1,  1848. 
February  1,  1848. 
March  1,  1878. 


Trinity    Term,     10th 
Vic. 


Sent  by  General  Post 
February  2,  1848. 

Served  March  2,  1878 
on  defendants  at- 
torney by  E.  F. 
of 


FORMS— NOTICES.  629 

jf0   »>7  NOTICE  OF   TRIAL. 

(See  Ib.,  Form  14;. 
.e  High  Court  of  Justice. 

.  Division. 

A.  B.  v.  C.  D. 

Take  notice  of  trial  of  this  action  [or  the  issues  in  this  action 
ordered  to  be  tried]  at  for  the  day  of 

next  X-    Y-,  plaintiff's  solicitor  [or  as  the  case  may  be]. 

Dated,  £c. 
.'. ,  defendant's  solicitor  [or  as  the  case  may  be]. 

£8. 

NOTICE  OF  EXTRY  OF  DEMURRER  FOR  AKOUMEMT. 

(See  Ib..,  Form  B.  IS). 
In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take  notice,    that         h  we    this    day    entered  for  argument  the 
demurrer  of  the  to  the  in  this  action, 

i  the         day  of  18 

(Signed)  of 

Solicitor  for  the 


Uo.  2S).  NOTICE  OF  DISCONTINUANCE. 

(See  Ib.  Form  B.    19.) 
In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take  notice,  that  the  plaintiff  hereby  wholly  discontinues 

this  action,  (or  withdraws  so  much  of   h         claim  in  this  action  as 
relates, to,  &c. 

(If  not  against  all  the  defendants  add),    "As  against  the  defend- 
ant," &c. 

Dated  the  day  of  18 

(Signed)  of 

Solicitor  for  the  plaintiff. 

No  30. 

NOTICE  OF   CROSS-EXAMINATION   OF  DEPONENTS   AT  TRIAL  ON 
AFFIDAVITS. 

(See  Ib.,  Form  B.  21  and  Order  35,  R.  4.) 
In  the  High  Court  of  Justice, 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take  notice,  that  the  intend  at  the  trial  of  this  action  to 

cross  examine  the  several  deponents  named  and  described  in  the 
schedule  hereto  on  their  affidavits  therein  specified. 
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And  also  take  notice  that  you  are  hereby  required  to  produce 
the  said  deponents  for  such  cross-examination  before  the  Court 
aforesaid. 

Dated  the  day  of  18     . 

Solicitor    for  the 
To 

THE  SCHEDULE  above  referred  to 


Name  of  Deponent. 

Address  and  Description.        Date  when  affidavit  filed. 

No.  31. 

NOTICE  OF  RENEWAL  OF  WRIT  OF  EXECUTION. 

(See  Ib.,  Form  B,  22.) 
In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

Take   notice,    that  the   writ   of  issued   in   this   action 

directed  to  the  sheriff  of  and  bearing  date  the  day 

of  18     ,  has  been  renewed  for  one  year  from  the  day 

of  18     . 

(Signed) 

Solicitor  for  the 
To  the  Sheriff  of 


APPENDIX    (C). 

AFFIDAVITS. 

No.  3/£.         AFFIDAVIT  OF  SERVICE  OF  SUMMONS. 
(See  R.  Sup.  C.,  April,  Form  B,  24.) 

In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

Defendant. 

I,  of  Solicitor  for  the  above  named  make 

oath  and  say  as  follows  : — 

I  did  on  the  day  of  18,  before  the  hour  of 

in  the  noon,  serve  the  above-named  in  this 

action  with  a  true  copy  of  the  summons  hereto  annexed,  marked 
A,  by  leaving  it  at  the  of  the  said  situate,   &c.,  with 

there 
Sworn  at  this  day  of  18     . 

Before  me,  &c. 
This  affidavit  is  filed  on  behalf  of  the 
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No.  »$3.  AFFIDAVIT  BY   LANDLORD. 

[Xot  in  English  Schedule.] 
In  the  High  Court. 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D.,  Defendant. 

I,  of  make  oath  and  say  as 

follows  :  — 

I  am  in  possession  of  the  land  sought  to  be  recovered  in  this  action 
by  myself  (or  by  the  said  C.  D.,  my  tenant,  (as  the  case  may  be). 
Sworn  at  this  day  of 

Before  me,  &c. 


No.  34.  AFFIDAVIT  AS  TO  DOCUMENTS. 

(See  fb.,  Form  9.) 

In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant. 

I,  the  above-named  defendant  C.  D.,  make  oath  and  say  as 
follows  : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  action  set  forth  in  the  first  and 
second  parts  of  the  fir^t  schedule  hereto. 

'2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  what  grounds  the  objection  is  made,  and  verify 
the  facts  as  far  as  may  be], 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  suit  set  forth 
in  the  second  schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when] 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents, 
and  in  whose  possession  they  now  are\. 

1.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  1  have  not  now,  and  never  had  in  my  possession,  custody  or 
power,  or  in  the  possession,  custody,  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody,  or  power  of 
any  other  persons  or  person  on  my  behalf,  any  deed,  account,  book 
of  account,  voucher,  receipt,  letter,  memorandum,  paper,  or  writing, 
or  any  copy  of  or  extract  from  any  such  document,  or  any  other 
document  whatsoever,  relating  to  the  matters  in  question  in  this 
action  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  matters,  or  any  of  them  other  than  and  except  the  docu- 
ments set  forth  in  the  said  first  and  second  schedules  hereto,  and 
the  pleadings  and  other  proceedings  in  the  action. 
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No.  85. 

AFFIDAVIT   ON    PRODUCTION   WHEN   MADE  BY  AN    OFFICER   OF  A 
CORPORATION. 

[Not  in  English  Schedule.] 
In  the  High  Court. 

Division. 

Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant. 

I,  of  ,  make  oath  and  say  as  follows  : — 

1 .  I  am  the  (here  state  the  name  of  the  office  held  by  the  deponent  in 
the  set-vice  of  the  Company  on  whose  behalf  he  makes  the  affidavit),  and 
as  such,  have  knowledge  of  all  documents  which  are,  or  have  been, 
in  the  custody  or  possession   of  the  said  (Company),  relating  to  the 
matters  in  question  in  this  action. 

2.  I  am  cognizant  of  the  matters  in  question  in  this  action. 

3.  The  said  defendants  have  in  their  possession   or  power,  the 
documents   relating  to  the  matters  in  question  in  this  action,  set 
forth  in  the  tirst  and  second  parts  of  the  first  schedule  hereto. 

4.  'I  he  said  defendants  object  to  produce  the  said  documents  set 
forth  in  the  second  part  of  the  said  first  schedule  hereto. 

5.  That  (here  state  on  what  grounds  the  objection  is  made,  and  verify 
the  facts  as  far  as  may  be). 

6.  The  said  defendants  have  had,   but  have  not  now,  in  their 
possession  or  power,  the  documents  relating  to  the  matters  in  ques- 
tion in  this  action,  set  forth  in  the  second  schedule  hereto. 

7.  The  last  mentioned  documents  were  last  in  the  possession  or 
power  of  the  said  defendants  on  (state  when). 

8.  That  (here  state  what  has  become  of  the  last  mentioned  documents, 
and  in  whose  possession  they  now  are). 

9.  According  to   the  best   of  my   knowledge,   information,   and 
belief,  the  said  defendants  have  not  now,  and  never  had,  in  their 
possession,   custody,   or   power,  or   in   the   possession,  custody,  or 
power  of  myself,   or  of  any  of  its  solicitors  or  agents,  or  of  any 
person  or  persons  whomsoever,  on  its  behalf  any  (proceed  as  in  last 
form). 


No.  30. 

AFFIDAVIT  IN  SUPPORT  OF  GARNISHEE  ORDER. 

(See  Ib  ,  Form  B.  26.) 
In  the  High  Court  of  Justice. 

Division. 

Between  Judgment  Creditor,  and 

Judgment  Debtor. 

I,  of  the  above-named   judgment  creditor  [or 

solicitor  for  the  above-named  judgment  creditor]  make  oath  and  say 
as  follows  : — 

1.   By  a  judgment  of  the  Court  given  in  this  action,  and  dated 
the  day  of  18     ,  it  was  adjudged  that  I  [or  the  above- 

named  judgment  creditor]  should  recover  against  the  above-named 
judgment  debtor  the  sum  of  $  ,  and  costs  to  be  taxed, 

and  the  said  costs  were  by  a  taxing  officer's  certificate  dated  the 
day  of  18     ,  allowed  at  $ 
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The  said  still  remains  unsatisfied  to  the  extent  of 

and  intorest  amounting  to  $ 

3.  (\ame,  address  tntd  description  of  garnishte]  is  indebted 
to  the  judgment  debtor  in   the  sum  of  .$  or  thereabouts. 

4.  The  said  (insert  name  of  i/nrtiifhee)  is  within  the  jurisdiction  o^ 
this  Court. 

Sworn  at  the  day  of  18     . 

Before  me 
This  affidavit  is  riled  on  behalf  of  the 


No.  37.  AFFIDAVIT  ON   INTERPLEADER. 

(See  Ib.,  Form  B,  27.) 
In  the  High  Court  of  Justice. 
--  Division. 

Between  Plaintiff,  and 

Defendant. 

I  of  the  defendant  in  the  above  action,  make  oath 

and  say  as  follows  :  — 

1.  The  writ  of  summons  herein  was  issued  on  the  day 
of             18     ,  and  was  served  on  me  on  the             day  of             18     . 
1  have  not  yet  delivered  a  statement  of  defence  herein. 

2.  The  action  is  brought  to  recover  .     The  said  (is  or 
are)  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject-matter  of  this  action  has  been 
and  is  ciauned   (if  claim  in  writing  make  tin-   irrifhuj  an  exhibit)  by 
one  who  (state  expectation  of  suit  or  that  he  has  already 


4.   I  do  not  in  any  manner  collude  with  the  said  or 

•with  the  above-named  plaintiff,  but  I  am  ready  to  bring  into  Court 
or  to  pay  or  dispose  of  the  said  in  such  manner  as  the 

Court  may  order  or  direct. 

Sworn  at  the         day  of         18     . 

Before  me 

This  affidavit  is  filed  on  behalf  of  the 


APPENDIX    (D). 

PLEADINGS. 
No.    38.  (See  R.  Sup.  C.,  Appx.  (C)  Form  1.)  Account 

In  the  High  Court  of  Justice. 
—  Division. 
Writ  issued  3rd  September,  1 8     . 

A.  B.,.  Plaintiff,  and 

E.  F.,  Defendant. 

STATEMENT  OF  CLAIM. 

1.   Between  the  1st  of  January  and  the  28th  of  Frl.nuuy.  lc>79,  Claim, 
the  plaintiff  supplied  to  the  defendant  various  articles  of  drapery  ; 
and  payments  on  account  were  from  time  to  time  made  by  the  de- 
fendant. 
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2.  On  the  28th  of  February,  1879,  a  balance  remained  due  to  the 
plaintiff  of   $325,    and    an   account   was  on   that  day  sent  by  the 
plaintiff  to  the  defendant  showing  that  balance. 

3.  On  the  1st  of  March  following,  defendant  paid  the  plaintiff  by 
cheque  $32  on  account  of  the  same.   The  residue  of  the  said  balance, 
amounting  to  $293,  has  never  been  paid. 

The  plaintiff  claims  $ 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Whitby. 
Delivered  the  day  of  18     ,  by  X.  Y.,  of 

Plaintiff's  Solicitor. 


No.  30.  (Seelb.  Form  2.) 

Administra-  In  the  High  Court  of  Justice. 
Intestates  ~  Division. 

Estate.  Writ  issued  22nd  December,  18 

In  the  matter  of  the  estate  of  A .  B.  deceased. 
Between  E.  F.,  Plaintiff,  and 
G.  H.,  Defendant. 

STATEMENT   OF   CLAIM. 

Claim.  1.  A.  B.,  of  K.,  in  the  County  of  L.,  died  on  the  1st  July,  1880, 

intestate.     The  defendant,  G.  H. ,  is  the  administrator  of  A .  B. 

2.  A.  B.  died  entitled  to  lands  in    the  said  county  for  an  estate 
of  fee  simple,  and  also  to  some  other  real  estate  and  to  personal 
estate.     The   defendant   has   entered   into   possession   of   the   real 
estate  of  A.  B.,  and  received  the  rents  thereof. 

3.  A.  B.  was  never  married  ;   he  had  one  brother  only,  who  pre- 
deceased  him   without  having  been  married,  and  two  sisters  only, 
both  of   whom    also  pre-deceased  him,  namely  J/.  .V.,    and  P.  Q. 
The   plaintiff   is   the  only  child  of  M.  N.,  and  the  defendant  is  the 
only  child  of  P.  Q. 

The  plaintiff  claims — 

1.  To  have   the  real   and  personal  estate  of   A.  B.  administered 
in  this  Court,  and  for  that  purpose  to  have  all  proper  directions 
given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate . 

3.  Such  further  or   other  relief  as  the  nature  of   the  case  may 
require. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  London. 
Delivered  the  day    of  18  by 

X.  Y.,  of  Plaintiff's  Solicitor. 


No.  40. 

In  the  High  Court  of  Justice. 

• Division. 

In  th<j  matter  of  the  estate  of  A.  B.,  deceased. 
Between  E.  F.  Plaintiff,  and 
G.  H.,  Defendant. 

STATEMENT  OF  DEFENCE. 

Defence.  1-  Tne    plaintiff  is   an   illegitimate  child   of    M.    N.     She   was 

never     married.     The    defendant    admits    the     other    allegations 
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contained  in  the  1st  and  3rd  paragraphs  of  the  plaintiffs  statement 
of  claim. 

2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death. 

3.  The  personal  estate  of  A.  B.,  was  not  sufficient  for  the  pay- 
ment of  his  debts,  and  has  all  been  applied  in  payment  of  his  funeral 
and  testamentary  expenses,  and  part  of  his  debts. 

Delivered  the  day  of  18         by 

A'.    Y. ,  of  Defendant's  Solicitor. 


No.   41.  (See  Ib.,  Form  3.) 

In  the  High  Court  of  Justice. 
Division. 

Writ  issued  22nd  December,  18     . 

In  the  matter  of  the  estate  of  A.  B.  deceased.  Administra- 

tion of  a 
Between  E.  F.,  Plaintiff,  and  Testator's 

O.  #.,  Defendant. 
STATEMENT   OF  CLAIM. 

1.  A.    B.,  of  K.,  in  the   county  of  L.,   duly  made  'his  last  will,  Claim, 
dated  the  1st  day  of  March,  1873,  whereby  he  appointed  the  defend- 
ant and   J/.    X.    (who   died   in   the   testator's   lifetime),   executors 
thereof,  and  devised  and  bequeathed  his  real  and  personal  estate  to 

and  to  the  use  of  his  executors  in  trust,  to  pay  the  rents  and  income 
thereof  to  the  plaintiff  for  his  life  ;  and  after  his  decease,  and  in 
default  of  his  having  a  son  who  should  attain  21,  or  a  daughter  who 
should  attain  that  age,  or  marry,  upon  trust  as  to  his  real  estate  for  . 
the  pi-rson  who  would  be  the  testator's  heir-at-law,  and  as  to  his 
personal  estate  for  the  persons  who  would  be  the  testator's  next  of 
kin  if  he  had  died  intestate  at  the  time  of  the  death  of  the  plaintiff, 
and  such  failure  of  his  issue  as  aforesaid. 

2.  The  testator  died  on  the   1st  day  of  July,  1880,  and  his  will 
was  proved   by  the  defendant,  on   the  4th  of  "October,  1880.     The 
plaintiff  has  not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  real  and  personal 
estate  ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the 
real  estate  and  got  in  the  personal  estate  ;  he  has  sold  some  part  of 
the  estate. 

The  plaintiff  claims— 

1.  To  have  the  real  and  personal   estate  of  A.  B.  administered  in 
this  Court,  and  for  that  purpose  to  have  all  proper  directions 
given  and  accounts' taken. 

2.  Such  further  or  other  relief  as   the  nature  of  the  case   may 
require. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  N;ipanee. 

Delivered  the  day  of  18         by 

X.   Y.,  of  Plaintiff's  Solicitor. 
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No.  42. 

In  the  High  Court  of  Justice. 

Division. 

In  the  matter  of  the  estate  of  A.  £.,  deceased. 
Between  E.  F.,  Plaintiff,  and 
G.  H.,  Defendant. 

STATEMENT  OF  DEFENCE. 

Defence.  1.  A.BSs  will  contained  a  charge  of  debts  ;  he  died  insolvent  ;  he 

was  entitled  at  his  death  to  some  real  estate  which  the  defendant 
sold,  and  which  produced  the  net  sum  of  .$22,500,  and  the  t<  stator 
had  some  personal  estate  which  the  defendant  got  in  and  which  pro- 
duced the  net  sum  of  $5,400. 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum 
of  $84  which  the  defendant  received  from  rents  of  the  real  estate,  in 
the  payment  of  the  funeral  and  testamentary  expenses  and  debts  of 
the  testator. 

3.  The  defendant  made  up   his  accounts  and  sent  a  copy  thereof 
to  the  plaintiff  on  the  10th  of  January,  1880,  and  offered  the  plain- 
tiff free  access  to  the  vouchers,   to  verify  such  accounts,   but  he 
declined  to  avail  himself  of  the  defendant's  offer. 

4.  The  defendant  admits  the  allegations  in  the  1st  and  2nd  para- 
graphs of  the  plaintiff 's  statement  of  claim. 

5.  The  defendant  submits  that  the  plaintiff  ought  to  pay  the  costs 
of  this  action. 

Delivered  the  day  of  18     ,  by  X.  Y.,  of 

Defendant's  Solicitor. 


No.    43.  (See  Ib.,   Form  5.) 

Agent.  ACTION  AGAINST  DEL  CREDERE  AGK.NT. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  23rd  August,  18     . 

Between  A.  B.  and  Company,  Plaintiffs,  and 
E.  F.  and  Company,  Defendants. 

STATEMENT  OF  CLAIM. 

•Claim.  1.   The  plaintiffs  are  manufacturers  of  artificial  manures,  carrying 

on  business  at  in  the  county  of 

2.  The  defendants  are  commission  agents,  carrying  on  business  in 
Toronto. 

3 .  In  the  early  part  of  the  year  ,  the  plaintiffs  commenced, 
and  down  to  the             18     ,  continued  to  consign  to  the  defendants, 
as  their  agents,  large  quantities  of  their  manures  for  sale,   and  the 
defendants   sold   the   same    and  received   the    price    thereof    and 
accounted  to  the  plaintiffs  therefor. 

4.  No  express   agreement   has  ever  been  entered  into   between 
the  plaintiffs  and  the  defendants  with  respect  to   the  terms  of  the 
defendants'  employment  as  agents.     The  defendants  have  always 
charged  the  plaintiffs  a  commission  at  per  cent,  on  all  sales 
effected   by   them,    which    is   the   rate   of    commission    ordinarily 
charged   by   all    del  credere   agents   in   the   said   trade.     And  the 
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defendants,  in  fact,  always  accounted  to  the  plaintiffs  for  the  price, 
whether  they  received  the  same  from  the  purchasers  or  not. 

,">.   The  plaintiffs  contend  that  the  defendants  are  liable  to  them 
•/•'d<re  agents,  but  if  not  so  liable  are  under  the  circumstances 
hereinafter  mentioned  liable  as  ordinary  agents. 

0.  On  the  ,  the  plaintiffs  consigned  to  the  defendants  for 
sale  a  large  quantity  of  goods,  including  tons  of 

7.  On  or  about  the  ,  the  defendants  sold  tons 

of  part  of  such  goods  to  one  G.  H.  for  $  ,  at  3 

months'  credit,  and  delivered  the  same  to  him. 

&.  G.  H.  was  not,  at  that  time,  in  good  credit  and  was  in  insol- 
vent circumstances,  and  the  defendants  might,  by  ordinary  care 
and  diligence,  have  ascertained  the  fact. 

!>.  G.  H.  did  not  pay  for  the  said  goods,  but  before  the  expiration 
of  the  said  3  months  for  which  credit  had  been  given,  the  estate  of 
the  said  G.  H.  was  placed  in  liquidation  under  the  Insolvency  Acts 
then  in  force  ;  and  the  plaintiffs  have  never  received  the  said  sum 
of  8  or  any  part  thereof. 

The  plaintiffs  claim  : 

1 .  Damages  to  the  amount  of  $ 

'_'  Such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

The  plaintiffs  propose  that  this  action  should  be  tried  at 
Hamilton. 

Delivered  the  day  of  18         ,  by  A'.  Y.,  of 

Plaintiffs  Solicitor. 


No.  44. 

[Title  as  in  claim,  omitting  date  of  issue  of  writ.] 
STATEMENT  OF  DEFENCE. 

1.  The  defendants    deny  that    the   said   commission  of  per  Defence, 
cent,  mentioned   in  the  paragraph  4  of  the  claim  is  the  rate  of  com- 
mission   ordinarily    charged  by  del  credere  agents  in  the  said  trade, 

and  say  that  the  same  is  the  ordinary  commission  for  agents  other 
than  del  credere  agents,  and  they  deny  that  they  ever  accounted  to 
the  plaintiffs  for  the  price  of  any  goods,  except  after  they  had 
received  the  same  from  the  purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the  plaintiffs 
as  def  credere  agents. 

3.  With  respect  to  the  8th   paragraph  of  the  plaintiffs  statement 
of  claim,  the  defendants  say  that  at  the  time  of  the  said  sale  to  the 
said    G.    //".,    the  said  G.  II  was  a   person  in  good  credit.     If  the 
truth    is    that  the  said  G.  //.  was  then  in  insolvent  circumstances, 
the  defendants    did  not  suspect  and  had  not  reason  to  suspect  the 
same,  and  could  not  by 'ordinary  care  or  diligence  have  ascertained 
the  fact. 

4.  The  defendants  admit  the  allegations  contained  in   paragraphs 
1,  2,  3,  6,  7  and  9  of  the  plaintiffs'  statement  of  claim. 

Delivered  the  day  of  18     ,  by 

X.  Y.,  of  Defendant's  Solicitor. 
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Exchange. 


No.  45 


(S«e  If).,  Form  6.) 


•Claim. 


In  the  High  Court  of  Justice. 

Division. 

Writ  issued  23rd  August,  18 
Between  A.  B  and  C.  D.,  Plaintiffs,  and 
E.  F.  and  G.  //.,  Defendants. 

STATEMENT  OF  CLAIM. 

1 .  Messrs.    M.  N    &   Co  ,   on  the  day  of  drew  a 
bill   of  exchange    upon  the    defendants   for  s              ,  payable  to  the 
order  of  the  said  Me-srs.  M.  N  &    Co.,  3  months  after  date,  and  the 
defendants  accepted  the  same. 

2.  Messrs.  M.  N,  &  (-o.  endorsed  the  bill  to  the  plaintiffs. 

[3.   (Introduced  by   amettdtnettt   to  meet   the   defence  in  the  defendant? * 
statement  of  defence  infra)     The  plaintiff  gave  value  and  Considera- 
tion  for    the    said  bill    in    manner    following,  that  is  to  say;  on  the 
day  18         ,  the  said  Messrs.  M.  N  &  Co,  were  indebted 

to  the  plaintiff  in  about  $  the  balance  of  an  account  for  goods 

sold  from  t  me  to  time  by  him  to  them.  On  that  day  they  ordered  of 
the  plaintiff  further  goods  to  the  value  of  about  $  which  las 

mentioned  goods  have  since  been  delivered  by  him  to  them  And  at 
the  time  of  order  for  such  last  mentioned  goods  it  was  agreed  between 
Messrs.  M.  N.  &  Co.  and  the  plaintiff,  and  the  order  was  received 
upon  the  terms,  that  they  should  indorse  and  hand  over  to  him  the 
bill  of  exchange  suevl  upon,  together  with  various  other  securities  on 
account  of  the  said  previous  balance,  and  the  price  of  the  goods  so 
ordered  on  that  day.  The  said  securities,  including  the  bill  sued 
npon,  were  thereupon  on  the  same  day  indorsed  and  handed  over  to 
the  plaintiff.  ] 

4.   The  bill  became  due  on  the  ,  and  the   defendant   has 

not  paid  it. 

The  plaintiff's  claim: — (state  claim) 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Kingston 

Delivered  the  day  of  18         ,  by 

X.   Y. ,  of  Plaintiffs'  'Solicitor. 

[The  English  Form  does  not  contain  paragraph  3.] 


Defence. 


No.  40. 


[Title.] 
STATEMENT  OF  DEFEXCF. 


1.  The  bill  of  exchange    mentioned   in  the  statement  of  claim  was 
drawn  and  accepted  under  the  circumstances  hereinafter  stated,  and 
except  as  hereinafter  mentioned  there   never  was  any  consideration 
for  the  acceptance  or  payment  thereof  by  the  defendants. 

2 .  Shortly    before  the    acceptance  of  the  said    bill  it  was  agreed 
between  the  said  Messrs     M    N    &  Co  ,  the  drawers  thereof,  and  the 
defendants,  that   the    said    Messrs     M     N.    &  Co.   should    sell  and 
deliver    to    .he    defendants    free    on    board    ship    at    the   port   of 

200  tons  of  coal  during  the  month  of  , 

and  that  the   defendants  should  pay  for  the  same  by  accepting  the 
eaid  Messrs.  M.  N.  &  Co  '*  draft  for  $  at  6  mouths. 
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3.  The  said   Messrs,    ^f.  JV.   <fc  Co.   accordingly  drew  upon  the 

Hits,  and  the  defendants  accepted  the  bill  of  exchange  now 
sued  upon. 

4.  The  defendants  did  all  things  which  were  necessary  to  entitle 
tluin  to  delivery  by  the  said  Messrs.  M.  X.  <l-  Co.  of  the  said  1,'2(>0 

:"  coals  under  their  said  contract,  and  the  time  for  delivery  has 

long  since  elapsed  ;  but  the  said  Messrs.  M.  Ar.  <£•  Co.  never  delivered 

.ne.  or  any  part  thereof,  but  have  always  refused  to  do  so, 

>y  the  consideration  for  the  defendant's  acceptance  has  wholly 

he   plaintiffs   first   received   the   said   bill,  and   it   was  first 
I  to  them  after  it  was  overdue. 

he  plaintiffs  never  gave  any  value  or  consideration  for  the 
said  bill. 

lie  plaintiffs  took  the  said  bill  with  notice  of  the  facts  stated 
_iid,  3rd,  and  4th  paragraphs  hereof. 

Delivered  the  day  of  18         by 

X.  >'.,  of  Defendant's  Solicitor. 


41,  [Title.] 

WHERE  PLAINTIFF  DOES  NOT  INTRODUCE  INTO  HIS  STATEMENT 
CLAIM  THE  ALLEGATIONS  NECESSARY  BY  WAY  OF  REPLY  TO 
THE  DEFENCE.) 

REPLY. 

1.   The  plaintiff  joins  issue  upon   the   defendant's  statement  of 
iefence. 

he  plaintiff  gave  value  and  consideration  for  the  said  bill  in 

manner  following,  that  is  to  say,  on  the  day  of 

8     ,  the  said  Messrs.  M.  N.  <!•   Co.  were  indebted  to  the  plaintiff 

n  about  8  the  balance  of  an  account   for  goods  sold  from 

<  time  by  him  to  them.     On  that   day  they  ordered  of  the 

plaintiff  further  goods  to  the  value  of  aboiit  S  which  last 

ned  goods  have  since  been  delivered  by  him  to  them.     At  the 

•L  the    order    for   such    last   mentioned  goods   it  was  agreed 

;i  Messrs.  M,  Ar.  <t-  Co.  and   the   plaintiff',  and  the  order  was 

'I  upon  the  terms,  that  they  should  indorse  and  hand  over  to 

lini  the   bill  of  exchange  sued   upon,  together  with  various  other 

ies  on   account  of  the  said  previous  balance,  and  the  price  of 

•i  Is  so  ordered  on  that  day.     The  said  securities  including  the 

•d  upon,  were  thereupon  on  the  same  day  indorsed  and  handed 

•  the  plaintiff. 

Delivered  the  day  of  18         by 

Y.,  of  Plaintiff's  Solicitor. 

48.  (See  Ib.t  Form  22). 

n  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  November,  18     . 
Between  A .  B. ,  Plaintiff,  and 

E.  F.,  Defendant. 
STATEMENT  OF  CLAIM. 

1.  The  defendant  on  the  day  of  made  claim, 

is  promissory  note,  whereby  he  promised  to  pay  to  the  plaintiff  or 
a  ord  three  mouths  after  date. 
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day  of 


18     ,    and 


2.   The  note  became  due  on  the 
the  defendant  has  not  paid  it. 

The  plaintiff  claims  : — 

The  amount  of  the  note  and  interest  thereon  to  judgment 

The  plaintiff  proposes  that  this  action   should  be  tried  at  Peter- 
borough. 

Delivered  the  day  of  18     ,   by  X.  Y.,  of 

Plaintiff 's  Solicitor. 


No. 


[Title]. 

STATEMENT  OF  DEFENCE. 
(Seelb.,  Form  22  [2]). 


Defence.  1.   The  defendant  made  the  note  sued   upon  under  the  following 

circumstances  :  —  The  plaintiff  and  defendant  had  for  some  years 
been  in  partnership  as  coal  merchants,  and  it  had  been  agreed 
between  them  that  they  should  dissolve  partnership,  that  the 
plaintiff  should  retire  from  the  business,  that  the  defendant  should 
take  over  the  whole  of  the  partnership  assets  and  liabilities,  and 
should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after 
deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership 
books,  and  inquire  into  the  state  of  the  partnership  assets  and  lia- 
bilities ;  and  he  did  accordingly  examine  the  books,  and  make  the 
said  inquiries,  and  he  thereupon  represented  to  the  defendant  that 
the  assets  of  the  firm  exceeded  $10,000,  and  that  the  liabilities  of 
the  firm  were  under  $3,0'-K),  whereas  the  fact  was  that  the  assets  of 
the  firm  were  less  than  $5,000,  and  the  liabilities  of  the  firm  largely 
exceeded  the  assets  . 

3.  The  misrepresentations  mentioned  in  the  last  paragraph  in- 
duced the  defendant  to  make  the  note  now  sued  on,  and  there  never 
was  any  other  consideration  for  the  making  of  the  note. 

Delivered  the  day  of  18     ,  by  X.  Y.. 

of  Defendant's  Solicitor. 


No.  50. 


STATEMENT  OF  CLAIM. 
[See  Ib.,  Form  6  [1]). 


Action  on 
Bill  of 

Exchange.     In  the  High  Court  of  Justice. 
—  Division. 

Writ  issued  1st  February,  18     . 
Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant. 

1.  The  plaintiff  on  the  day  of  18 
drew  a  bill  of  exchange  upon  the  defendant  for  $                payabl 
three  months  after  date,  and  the  defendant  accepted  the  same. 

2.  The  bill  became  due  on  day  of  188 
and  the  defendant  has  not  paid  it. 

3.  [(Amendment  to   meet  deft-nee  infra.}     The  defendant,  who  a 
the  time  of  the  acceptance  of  the   said  bill  was  an  infant  withi 


Claim. 
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tlu-  ai^e  of  "21  years,  ratified  and  confirmed  the  said  acceptance  after 
In-  attained  full  age  and  before  action,  by  a  writing  made  and  signed 
by  him]. 

The  plaintiff  claims: — (State  claim). 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Picton. 

Delivered  the  day  of  18  ,  by  X.  Y.t 

of  Plaintiff's  Solicitor. 

[Note  the  English  form  does  not  contain  the  third  paragraph]. 


No.   51.  STATEMENT  OF  DEFENCE. 

[Title]. 

At  the  time  of  making  the  alleged    acceptance  of  the  said  bill  the 
defendant  was  an  infant  within  the  age  of  21  years. 

Delivered  the  day  of  18     ,  by  X  Y. 

of  Defendant's  Solicitor. 


No.   52.  [Title]. 

(Reply  where  plaintiff  does  not  introduce  into  his  statement  of  claim  the 
allegations  necessary  by  way  of  reply  to  the  defence). 

RKPLY. 

The  defendant  C.  D.,  who  at  the  time  of  the  acceptance  of  the  said 
bill  was  an  infant  within  the  age  of  21  years,  ratified  and  confirmed 
the  said  acceptance  after  he  had  attained  full  age  and  before  action, 
by  a  writing  made  and  signed  by  him. 

Delivered  the  clay  of  18  ,  by  X.  Y. 

of  Plaintiffs  Solicitor. 


Xo.  53.  (See  Ik.,  Form  7).  BiIlofEi 

n  the  lli<--h  Court  of  Justice.  change  and 

—L.  Division.  — e- 

\Vrit  issued  3rd  October,  18     . 
Between  A.  B.  and  C.  D.,  Plaintiffs,  and 
E.  F.  and  £.  H.;  Defendants. 

STATEMENT  OF  CLAIM. 

1.  The  plaintiffs  are  merchants,  factors,  and  com- 
mission agents,  carrying  on  business  in  Toronto.  Claim 

2.  The  defendants  are  merchants  and  commission  agents,  carrying 
on  business  at  Montreal. 

3.  For  several  years  prior  to  the  18     ,  the  plaintiffs 
have  been  in  the  habit  of  consigning  goods   to  the  defendants  for 
sale,  as  their  agents,  and  the  defendants  had  been  in  the  habit  of 
consigning  goods  te  the  plaintiffs  for  sale,  as  their  agents ;  -and  each 
party  always  received  the    price  of  the  goods  sold  by  him  for  the 
other;  and   a  balan.-c   was   from   time  to  time   struck  between    the 
parties,  and  paid. 
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On  the  of  ,  tlie  moneys  so  received  by  the 

defendants  for  the  plaintiffs,  and  remaining  in  their  names,  largely 
exceeded  the  moneys  received  by  the  plaintiffs  for  the  defendants, 
and  a  balance  off  was  accordingly  due  to  the  plaintiffs  from 

the  defendants. 

4.  On  or  about  the  ,18  ,  the  plaintiffs  sent  to  the 

defendants  a  statement  of  the  accounts  between  them,  shewing  the 
said  surn  as  the  balance  due  to  the  plaintiffs  from  the  defendants; 
and  the  defendants  agreed  to  the  said  statement  of  accounts  as 
correct,  and  to  the  said  sura  of  .$  as  the  balance  due  by  them 

to  the  plaintiffs,  and  agreed  to  pay  interest  on  such  balance  if  time 
were  given  to  them. 

5  The  defendants  requested  the  plaintiffs  to  give  them  three 
months'  time  for  payment  of  the  said  sum  of  §  ,  and  the 

plaintiffs  agreed  to  do  so  upon  the  defendants  accepting  the  bills  of 
•exchange  hereinafter  mentioned. 

6.   The   plaintiffs    thereupon  on  the  drew  two  bills  of 

•exchange    upon  the  defend-mts,    one  for    $  ,  and  the  other  for 

$  ,  both   payable    to  the  order   of  the  plaintiffs  three    mouths 

•after  date,  and  the  defendants  accepted  the  bills . 

The  said  bills  became  due  on  the  18     ,  and  the  defendants 

have  not  paid  the  bills,  or  either  of  them,  nor  the  said  sum  of  $ 

The  plaintiffs  claim  :  — 
$  and  interest  to  the  date  of  judgment. 

The  plaintiffs  propose  that  this  action  should  be  tried  in  Toronto. 

Delivered  the  day  of  18         ,  by  X.   Y., 

of  Plaintiff's  Solicitor . 


False  Im-       ^O.  54.  (See  Ib->  Form  13-) 

pmonment. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  September,  18 
Between  A.  B.  Plaintiff,  and 
E.  f\,  Defendant. 

STATEMENT  OF  CLAIM. 

'Claim  1  •   The   Pontiff  is   a  journeyman  painter.     The   defendant  is    a 

builder  having  his  building  yard,  and  carrying  on  business  at  Ottawa, 
and  for  six  months  before  and  up  to  the  22nd  August,  18  ,  the 
plaintiff  was  in  the  defendant's  employment  as  a  journeyman  painter. 

2.  On  the  said  -J2nd  August,  18         ,  the  plaintiff  came  to  work  as 
usual  in  the  defendant's  yard,  at  about  6  o'clock  in  the  morning. 

3.  A    few  minutes  after  the  plaintiff    had  so  come    to    work    the 
defendant's  foreman.  X.   Y.,    who    was    then  in  the  yard,  called  the 
plaintiff  to    him,  and  accused  the  plaii  tiff  of  having  on  the  previous 
day  stolen  a  quantity  of  paint,    the    property   of  the  defendant,  from 
the    yard       The    plaintiff   denied  the    charge,    but   X.    Y.  gave  the 
plaintiff  into    the  custody  of  a  constable,   whom  he  had  previously 
sent  for,  upon  a  charge  of  stealing  paint . 
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4.   The  clefeivlant  was  present  at  the  time  when  the  plaintiff  was 

;nto  custody,  and  authorized  and  assented  to  his  being  given 

,:>tody  ;  and   in   any   ease   A".   )*.,    in  giving  him  into  custody, 

within   the  scope  ami  in  the  course   of   his  employment 

as  the    defendant's  foreman,   and  for  the    purposes  of  the    uefeud- 
business. 

i  he    plaintiff  upon  being    so    given  into    custody,   was    taken 

by    the    said    constable    a    considerable    distance    through    various 

i  foot,  to  the  police  station,  and  he  was  there 

d    in  a  cell  till    late  in  the    same    atternoon,   when  he  was 

taken  to  the  police  court,   and  the  charge  against  him 

.eard  before  the  magistrate  then  sitting  there,  and  was  dis- 

<).  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
•offered  annoyance  and  disgrace,  and  loss  of  time  and  wag*  s,  and 
..-re- lit  and  reputation,  and  was  thereby  unable  to  obtain  any 
employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  -S  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Ot- 
| 

Delivered  the  day  of  18  ,  by  X.  Y., 

of  Plaintiff's  Solicitor. 


No.  55.  [™e-] 

STATEMENT  OF  DEFENCE. 

1.  The  defendant  denies  that  he  was  present  at  the  time  when  Def 
the  plaintiff  was  given  into  custody,  or  that  he  in  any  way 
authorized  or  assented  to  his  being  given  into  custody.  And  the 
said  X.  Y.,  in  giving  the  plaintiff  into  custody,  did  not  act 
within  the  scope  or  in  the  course  of  his  employment  as  the 
defendant's  foreman,  or  for  the  purposes  of  the  defendant's  busi- 
ness. 

'_'.    At  some  time  about  five  or  six  o'clock  on  the  ,  being 

the   evening    before  the   plaintiff  was  given  into  custody,   a  large 
quantity  of  paint  had  been  feloniously  stolen  by  some  person  or  per- 
;om  a  shed  upon  the  defendant's  yard  and  premises. 

3.  At  about  o.30  o'clock  on  the  evening  of  the  the 
plaintiff,  who  had  left  off  work  about  half  an  hour  previously,  was 

aeen  coming  out  cf  the  shed  when  no  one  else  was  in  it,  although 

his  work  lay  in  a  distant  part  of  the  yard  from,   and    he   had  no 

business    in    or   near  the  shed.       He  was    then    seen  to  go  to    the 

of    a  stack  of  timber  in  another  part  of  the  yard.     Shortly 

.  ards    the    paint   was  found  to  have   been  stolen,   and  it  \vas 

foun  i  concealed  at  the  back  of  the  stack  of  timber  behind  which  the 

plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff'  was  given  into 

ly,  he  was   asked  by  A".   )'.  what  he    had  been   in  the  shed  and 

behind  the  stack  of  timber  for,  and  he  denied   having  been  in  either 

A.  Y.  had  reason  ible  and  probable  cause  for  suspecting,  and 

diil  suspect   that  the  plaintiff   was  the  person  who   had   stolen   the 

it,  and  thereupon  gave  him  into  custody. 

Delivered  the  day  of  18     ,   by  A.  }'., 

of  Defendant's  Solicitoi. 


ence. 
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Fraud.  No.   50.  (&«  7k,  Form  15.) 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  September,  1 8     . 
Between  A.  B.,  Plaintiff,  and 
E.  F.,  Defendant. 

STATEMENT  OF  CLAIM. 

Claim.  1.  In  or  about  March,  1880,  the  defendant  caused 

to  be  inserted  in  the  Newspaper  an  advertisement,  in 

which  he  offered  for  sale  the  lease,  fixtures,  fittings,  good-will,  and 
stock-in-trade  of  a  baker's  shop  and  business,  and  described  the 
same  as  an  increasing  business,  and  doing  twelve  barrels  a  week. 
The  advertisement  directed  application  for  particulars  to  be  marlo 
to  X.  Y. 

2.  The  plaintiff  having  seen  the  advertisement  applied  to  X.  Y.r 
who  placed  him  in  communication  with  the  defendant,  and  negotia- 
tions ensued  between  the  plaintiff  and  the  defendant  for  the  sale  to 
the  plaintiff  of  the  defendant's  bakery  at  with  the  lease, 

fixtures,  fittings,  stock-in-trade,  and  good-will. 

8.  In  the  course  of  these  negotiations  the  defendant  repeatedly 
stated  to  the  plaintiff  that  the  business  was  a  steadily  increasing 
business,  and  that  it  was  a  business  of  more  than  twelve  barrels 
a  week. 

4.  On  the  5th  of  April,  1880,  the  plaintiff,  believing  the  said  state- 
ments of  the  defendant  to  be  true,   agreed   to  purchase  the  said  pre- 
mises from  the   defendant  for  $2,000,    aud  paid   to  him  a  deposit  of 
$300  in  respect  of  the  purchase. 

5.  On  the   15th  of  April  the  purchase  was  completed,  an  assign- 
ment of  the  lease  executed,  and   the   balance  of  the  purchase  money 
paid.     On  the  same  clay  the  plaintiff  entered  into  possession. 

6.  The  plaintiff  soon  afterwards  discovered  that  at  the  time  of  the 
negotiations  for  the  said  purchase  by  him  and  of  the  said  agreement, 
and  of  the  completion  thereof,  the  said  business  was   and  had  long 
been  a  declining  business ;  and  at  each  of  those  times,  and  for  a  long 
time  before,  it  had  never  been  a  business  of  more  than  four  barrels  a 
week      And  the  said  premises  were  not  of  the  value  of  $2,00u,  or 
any  saleable  value  whatever. 

7.  The  defendant  made  the  false  representations  hereinbefore  men- 
tioned, well  knowing   them   to    be   false   and  fraudulently,  with  the 
intention  of  inducing  the  plaintiff  to  make  the  said  purchase^on  the 
faith  of  them. 

The  plaintiff  claims  $  damages. 

The  plaintiff  proposes  that  the  action  should  be  tried  ai 
Brockville. 

Delivered  the  day  of  18  ,  by  X.  Y., 

of  Plaintiff's  Solicitor. 


No.  5T. 

STATEMENT  OF  DEFENCE. 
(See  76.,  Form  15  [2]  .) 

1.  The    defendant    says    that    at    the    time  when  [he  *made   the 
representations  mentioned  in    the    3rd  paragraph  of^the^stateuient 
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of  claim  and  throughout  the  whole  of  the  transactions  between  the 
plaintiff  an  1  defendant,  and  down  to  the  completion  of  the  purchase 
and  the  relinquishment  by  the  defendant  of  the  said  shop  and  busi- 
ness to  the  plaintiff,  the  said  business  was  an  increasing  busi- 
ness, and  was  a  business  of  over  twelve  barrels  a  week.  And  the 
i  uifc  denies  the  allegations  of  the  6th  paragraph  of  the  state- 
ment of  claim. 

•J.  The  defendant  repeatedly  during  the  negotiations  told  the 
plaintiff  that  he  must  not  act  upon  any  statement  or  representation 
of  his,  but  must  ascertain  for  himself  the  extent  and  value  of  the 
said  business.  And  the  defendant  handed  to  the  plaintiff  for  this 
purpose  the  whole  of  his  books,  showing  fully  and  truthfully  all  the 
details  of  the  said  business,  and  from  which  the  nature,  extent,  and 
value  thereof  could  be  fully  seen,  and  those  books  were  examined 
for  that  purpose  by  the  plaintiff,  and  by  an  accountant  on  his  behalf. 
And  the  plaintiff  made  the  purchase  in  reliance  upon  his  own 
judgment,  and  the  result  of  his  own  inquiries  and  investigations, 
and  not  upon  any  statement  or  representation  whatever  of  the 
defendant. 

3.  The  defendant  admits  the  allegations  of  paragraphs  one,  two, 
three  and  four  of  the  statement  of  claim. 

Delivered  the  day  of  18     ,  by  X.  Y. 

of  Defendant's  Solicitor. 


Xo.  58.  (See  If).,  Form  16.)  Guarantee. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  September,  1831. 
Between  A.  B.  and  C.  D.,  Plaintiffs,  and 
E.  F.  and  G.  H. ,  Defendants. 

STATEMENT  OF  CLAIM. 

1.  The  plaintiffs  are  brewers,  carrying  on  their  business  at  Guelph,  Claim, 
under  the  firm  of  X.   Y.  £  Co. 

2.  Tn  the  month  of  March,  1879.  M.  N.  was  desirous  of  entering 
into  the  employment  of  the  plaintiffs  as  a  traveller  and  collector, 
and  it  was  agreed  between  the  plaintiffs  and  the  defendants  and  M. 
N.,  that  the  plaintiffs  should   employ   M.  Ar.  upon  the  defendants 
entering  into  the  guarantee  hereinafter  mentioned. 

3.  An  engagement  in  writing  was  accoi-dingly  made  and  entered 
into,  on  or  about  the  30th  of  March,  1879,  between  the  plaintiffs 
and  the   defendants,  whereby,  in  consideration  that  the   plaintiffs 
would  employ  M.  N.  as  their  collector,  the  defendants  agreed  that 
they  would  be  answerable  for  the  due  accounting  by  J/.  N.  to  the 
plaintiffs  for,  and  the  due  payment  over  by  him  to  the.  plaintiffs 
of  all  moneys    which    he   should   receive   on  their  behalf  as    their 
c  ollector. 

4  The  plaintiffs  employed  M.  N.  as  their  collector  accordingly, 
and  he  entered  upon  the  duties  of  such  employment,  and  continued 
therein  down  to  the  31st  December,  1880. 
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5.  At  various  times  between  the  29th  of  September,  and  the  25th 
of  December,  1880,  M.  N.  received  on  behalf  of  the  plaintiffs  and  as 
their  collector,   sums  of  money  from  the   debtors  of  the  plaintiffs, 
amounting  in  the  whole  to  the  sum  of  S3, 400  ;  and  of  this  amount 
M.  N.  neglected  to  account  for  or  pay  over  to  the  plaintiffs  sums 
amounting  in.  the  whole  to  $908,  and  appropriated  the  last-mentioned 
sums  to  his  own  use. 

6.  The  defendants  have  not  paid  the  last-mentioned  sums,  or  any 
part  thereof,  to  the  plaintiffs. 

The  plaintiffs  claim  : — (State  claim). 

The  plaintiffs  propose  that  this  action  should  be  tried  at  Guelph. 

Delivered  the  day  of  18     ,  by  X.  Y., 

of  Plaintiffs'  Solicitor. 


Negligence.  No.    59.  (See  Ib.,  Form  20.) 

In  the  High  Court  of  Justice. 
Division . 

Writ  issued  3rd  September,  1881. 

Between  A.  B.,  Plaintiff,  and 
E.  F..,  Defendant. 

STATEMENT  or  CLAIM. 

Qlaim  1.   The  plaintiff  is  a  shoemaker,  carrying  on  business  at  Toronto-. 

The   defendant   is   a   soap   and   candle   manufacturer  at  the  same 
place. 

2.  On  the  23rd  May,  1881,   the  plaintiff  was  walking  eastward 
along  the  south  side  of    King  Street,  in  the  City  of  Toronto,   at 
about   three  o'clock  in   the   afternoon.     He   was  obliged   to   cross- 
Yonge  Street,  which  is  a  street  running  into   King  Street  at  right 
angles  thereto.     While  he  was  crossing  this  street,  and  just  before 
he  could  reach  the  foot  pavement  on  the  further  side  thereof,  a  two- 
horse  van  of  the  defendant's  under  the  charge  and  control  of  the 
defendant's    servants,    was     negligently,     suddenly,     and    without 
any  warning,  turned  at  a  rapid   and  dangerous  pace  out  of   King 
Street  into   Yonge  Street.     The  pole  of  the  van  struck  the  plain- 
tiff and  knocked  him  down,    and  he  was  much  trampled  by  the 
horses. 

3.  By  the  blow  and  fall  and  trampling  the   plaintiff's  left  arm 
was  broken,  and  he  was  bruised  and  injured  on  the  side  and  back, 
as  well  as  internally,  and  in  consequence  thereof  the  plaintiff  was  for 
four  months  ill  and  suffering,  and  unable  to  attend  to  his  business, 
and  incurred  heavy  medical  and  other  expenses,  and  sustained  great 
loss  of  business  and  profits. 

The  plaintiff  claims  $  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Lind- 
say. 

Delivered  the  day  of  18     ,  by  X.  Y., 

of  Plaintiff's  Solicitor. 
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NTo.  60-  [™e-l 

STATEMENT  OF  DEFENCE. 

1.  The    defendant  denies  that  the    van    was  the  defendant's  van,  Defence, 
or  that  it  was  under  the  charge  or  control  of  the  defendant's  servant. 

The    van  belonged  to  John   Smith,  of  ,  a  carman  and  con- 

tractor   employed    by  the  defendant  to  carry  and  deliver  goods  for 
him  :  and  the  persons    under    whose  charge  and  control  the  said  van. 
A  ere  the  servants  of  the  said  John  Smith. 

2.  The   defendant    denies    that    the    van   was  turned  out  of  King 
Street   either    negligently,    suddenly,    or    without    warning,  or    at  a 
rapid  or  dangerous  pace. 

3.  The  defendant  says,  that  the   plaintiff  might  and  could,  by  the 
exercise  of  reasonable  care  and  diligence,  have  seen  the  van  approach- 
ing him.  and  avoided  any  collision  with  it. 

Delivered  the  day   of  18         ,  by   X.  Y., 

of  Defendant's  Solicitor. 


Xo.    01.  STATEMENT  OF  CLAIM. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  15th  March,  18 
Between  A.  B.,  Plaintiff,  and 
E.  F ,  Defendant. 

1.  The  plaintiff  is  a  carrying  on  business  at 

2.  On   the  day  of  the  defendant  assaulted  the 
the  plaintiff,  and  the  plaintiff  was  seriously  hurt  and    wounded,  and 
was  for  a  long  time  in  consequence  of  his  injuries,  unable  to  transact 
his  business,  and  incurred  expense  for  nursing  and  medical  atteudancet 

[(3.  Amendment  to  meet  defence  infra.}  The  defendant  pretends 
that  he  committed  the  assault  complained  of  in  his  own  defence;  but 
the  facts  are  that  the  defendant  was  trespassing  on  the  plaintiff's 
land,  and  refused  to  leave  though  requested  to  do  so,  whereupon  the 
plaintiff  laid  his  hands  on  the  defendant  in  order  to  remove  him, 
using  so  much  force  and  no  more  than  was  necessary  for  that 
purpose.] 

The  plaintiff  claims  $  damages. 

Thf  plaintiff  proposes  that   this  action  should  be  tried  at  Cobourg. 
Delivered    the  day    of  18         ,  by 

X.  Y.,  of  Plaintiff's  Solicitor. 


No.  02.  [Title.] 

STATEMENT  OF   DEFENCE. 

The  plaintiff  first  assaulted  the  defendant  who,  thereupon,  commit- 
ted  the  alleged  assault  in  his  own  defence. 

Delivered  the  day  of  18  ,  by 

X.  Y.,  of  Defendant's  Solicitor. 
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No. 


[Title]. 


( Reply  where  plaintiff  does  not  introduce  into  his  statement  of  claim 
the  allegations  necessary  by  way  of  reply  to  the  defence). 

REPLY. 

The  defendant  E.  F.,  pretends  that  he  committed  the  assault  com- 
plained of  in  his  own  defence;  but  the  tacts  are  that  the  defendant 
was  trespassing  on  the  plaintiff's  land,  and  refused  to  leave  though 
requested  to  do  so,  whereupon  the  plaintiff  laid  his  hands  on  the 
defendant  in  order  to  remove  him,  using  so  much  force  and  no  more 
than  was  necessary  for  that  purpose. 


Delivered  the 
of  Plaintiff's  Solicitor. 


of 


18     ,  by  X.  Y., 


Action 

against  Rail- No.    (>4. 
way  Com- 
pany for  in 
juries  by 
collision 
caused 
through 
negligence 


STATEMENT  OF  CLAIM. 


In  the  High  Court  of  Justice. 
Division. 


Writ  issued  1881. 

Between  A.  B.,  Plaintiff,  and 

Defendants. 

f  passengers  upon  a  railway  from 


1.  The  defendants  are  carriers 
Toronto  to 

2.  In  January,  1881,  the  plaintiff  took  a  ticket   from    Toronto  to 

and  was  received  by  the  defendants  as  a  passenger 
to  be  by  them  safely  carried  in  a  train  which  started  from  Toronto 
for 

3.  Owing  to  the  negligence  of  the  defendants  in   the  management 
of  their    railway,  the    train    in    which    the  plaintiff  was  travelling 
came  into  collision  with  an  engine,  at  a  short  distance  from  Toronto. 

4.  The  plaintiff  was  thrown  from  his  seat  by  the  said  collision,  and 
much  injured  about  the  head,  and  had  his  right  arm  broken. 

5.  [The  following  paragraphs   may   be   introduced   by  amendment  to 
meet  Defence  injra.~\    The  defendants  allege  that  the  plaintiff  accepted 
the   sum    of  £300   in   full   satisfaction    of  all   cause   of  action  which 
he  might  have  on  account  of  the  said  collision,  but  the  facts  are  as 
follows : 

6.  A  short  time  after  the  collision  an  officer  of  the  defendants  pro- 
cured   the   plaintiff  to   accept   the  said    accord   and  satisfaction  by 
fraudulently   representing    that    his   injuries  were    of    a    temporary 
nature,  and  that  if  they  should  afterwards  turn  out  to  be  more  serious 
than  he   anticipated,  he   would  still  be  able  to  obtain    further  com- 
pensation from  the  defendants. 

7.  The  plaintiff  fully  believing  the  said  representations,  and  acting 
upon  the  faith  thereof,  was  induced  thereby  to  accept  the  said  accord 
and  satisfaction,  and  then   accepted  the    same  subject    to  the  express 
condition  that  he  should  not  thereby  exclude   himself  from  further 
compensation   from  the  defendants  if  his  injuries  should  prove  more 
serious  than  he  then  anticipated. 
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8.  After  the  acceptance  of  the  said  accord  and  satisfaction,  the 
injuries  suffered  by  the  plaintiff  in  the  collision  did  turn  out  to  be 
more  serious  than  was  anticipated  at  the  time  aforesaid,  and  there- 
upon the  plaintiff  commenced  the  present  action.] 

The  plaintiff  claims  $  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Toronto. 
Delivered  the  day  of  18  by 

.V.  F.,  of  Plaintiff's  Solicitor. 


So.  05.  [Title-] 

STATEMENT  OF  DEFENCE. 

1.  Shortly  after  the  collision  referred  to  in  the  statement  of 
claim,  one  of  the  officers  of  the  defendants  called  upon  the  plaintiff 
for  the  purpose  of  ascertaining  from  him  whether  he  intended  to 
make  any  claim  against  the  defendants,  arising  out  of  the  said 
collision. 

-.  At  such  interview  the  plaintiff  informed  the  said  officer  that  he 
did  intend  to  make  a  claim  against  the  defendants,  arising  out  of 
the  said  collision  ;  and  it  was  there  and  then  agreed  between  the 
plaintiff  and  the  said  officer  acting  on  behalf  and  by  the  authority  of 
the  defendants,  that  in  consideration  that  the  defendants  would  pay 
to  the  plaintiff  a  sum  of  $300,  he,  the  plaintiff,  would  accept  such 
sum  from  the  defendants  in  full  satisfaction  and  discharge  of  all  cause 
of  action  which  he  had  or  might  have  against  the  said  defendants  on 
account  of  the  said  collision. 

3.  Thereupon  the  said  officer  acting  on  behalf  of  the  defendants, 
paid  to  the  plaintiff  the  sum  of  $aOO,  and  the  plaintiff  received  the 
sarr.e  in  full  discharge  of  the  aforesaid  cause  of  action. 

Delivered    the  day   of  18  by 

X.  Y.,  of  Defendants'    Solicitor. 


No. 


where   the   Plaintiff'  does    not   introduce,    into    hl<t  statement  of 
claim  the  allegations    necessary   by    way   of  reply  to  the  Defence.) 

REPLY. 

1.  The   defendants   allege  that   the  plaintiff  accepted  the  sum-  of 
$300   in  full  satisfaction-  of  all  cause  of  action  which  he  might  have 
•on  account  of  the  said  collision,  but  the  facts  are  as  follows  : 

2.  A  short   time   after   the   collision    an    officer  of  the  defendants 
procured   the  plaintiff  to    accept  the  said  accord  and  satisfaction  by 
fraudulently  representing  that  his  injuries  were  of  a  temporary  nature, 
and  that  if  they  should  afterwards  turn  out  to  bo  more  serious  than 
he  anticipated,  he  would  still  be  able  to  obtain  further  compensation 
from  the  defendants. 

3.  The  plaintiff  fully  believing  the  said  representations,  and  acting 
upon    the  faith    thereof,   was  induced   thereby    to   accept    the    said 
-accord    and    satisfaction,     and    then     accepted     the    same    subject 
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to  the  express  condition  that  he  should  not  thereby  exclude  himself 
from  further  compensation  from  the  defendants  if  his  injuries  should 
prove  more  serious  than  he  then  anticipated. 

4.  After  the  acceptance  of  the  said  accord  and  satisfaction,  the 
injuries  suffered  by  the  plaintiff  in  the  collision  did  turn  out  to  be 
more  serious  than  was  anticipated  at  the  time  aforesaid,  and  there- 
upon the  plaintiff  commenced  the  present  action. 

Delivered  the  day  of  18        bv 

X.  Y.,  of  Plaintiff's  Solicitor. 


Landlord       No.    67.  (See  Ib.,  Form  18.) 

and  Tenant. 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  3rd  September,  1881. 
Between  A.  B.,  Plaintiff,  and 
C.  D.,  Defendant. 

STATEMENT  OF  CLAIM. 

Claim.  1  •  On  the  day  of  the  plaintiff, 

by  deed,  let  to  the  defendant  a  house  and  premises,  No.  52 
Street,  in  the  City  of  Belleville,  for  a  term  of   twenty-one   years 
from  the  day  of  at  the  yearly  rent  of 

$100,  payable  quarterly. 

By  the  said  deed  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,    entitling 
the  plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case 
the  rent  thereby  reserved,   whether  demanded  or  not,  should  be  in 
arrear  for  twenty-one  days,  or  in  case  the  defendant  should  make 
default  in  the  performance  of  any  covenant  upon  his  part  to  be  per- 
formed. 

4.  On   the  a   quarter's   rent  became  due  ;  and  on 
the                                 another  quarter's   rent  became  due.     On  the 

both  had  been  in  arrear  for  twenty-one  days,  and 
both  are  still  due. 

4.  On  the  same  ,  the  house   and  premises  were 

not,  and  are  not  now,  in  good  or  tenantable  repair,  and  it  would 
require  the  expenditure  of  a  large  sum  of  money  to  reinstate  the 
same  in  good  and  tenantable  repair,  and  the  plaintiff 's  reversion  is 
much  depreciated  in  value. 

The  plaintiff  claims — 

1 .  Possession  of  the  said  house  and  premises. 

2.  $  for  arrears  of  rent. 

3.  $  damages  for  the  defendant's  breach  of  his  covenant 
to  repair. 

4.  $  for   occupation    of    the    house    and    premises    from 
the  to  the  day  of  recovering  possession. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Belle- 
ville. 

Delivered  the  day  of  ,  18     ,    by   X.Y.,. 

of  ,   Plaintiff's  Solicitor. 
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<»•  (S€€  lb"  '  Recovery  of 

In  the  High  Court  of  Justice.  land- 

-  Division.  Landlord 

Writ  issued  4th  January.  IS  a"d  Tenant, 
Between  A.  /?.,  Plaintiff,  and 
'/.  //,  Defendant. 

STATEMENT  OF  CLAIM. 

1.  On  the  day  of  the  plaintiff  let  to  the  defend- 
ant a  house.    No.  62                 Street,  in  the  City  of  Ottawa,  as  tenant 
from  year    to  year,  at  the  yearly  rent  of  £420,  payable  quarterly^  the 
tenancy  to  commence  on  the                  day  of 

2.  The   defendant   took    possession    of  the   house   and    continued 
tenant   thereof  until    the  day  of  last,  when  the 
tenancy  determined  by  a  notice  duly  given. 

3.  The   defendant  has   disregarded  the  notice   and  still  retains  pos- 
•n  of  the  house. 

4.  [Amendment    to    meet   the  counter-claim  infra.~\     (The    defendant 
V.  D  sets  up  in  his   defence  that    the    plaintiff  agreed  to  give  to  the 
defendant  a  new  lease,  and  the  plaintiff  A.  B.  admits  the  agreement 
alleged    in  the  statement  of  defence,  but  he  refuses  to  grant  to  t^e 
defendant    a    lease,    inasmuch  as  such    agreement    provided  that  the 
lease  should   contain  a    covenant  by  the  defendant  to  keep  the  house 
in  good  repair  and  a  power  of  re-entry  by  the  plaintiff  upon  breach  of 
such  covenant,   and    the  plaintiff   says  that   the  defendant,  since  the 
agreement  was  made,  has  not  kept  the  house  in  good  repair,  and  the 
same  is  now  in  a  dilapidated  condition.) 

The  plaintiff  claims  — 

1.   Possession  of  the  house. 

for  mesne  profit  from  the  day  of 

The  plaintiff  proposes  that  tins  action  should  be  tried  at  Ottawa. 
Delivered  the  day    of  ,    18  by    X.    Y, 

of  Plaintiff's  Solicitor" 


No.  6<> 

STATEMENT  OK  DEFENCE  AND  COUNTER-CLAIM. 
In  the  High  Court  of  Justice. 

• Division. 

Between  A.  £.,  Plaintiff,  and 

C.  D.,  Defendant, 
(by  original  action,) 
And  between  C.  D.,  Plaintiff,  and 
A.  B ,  Defendant. 

(By  counter-claim.) 
The  defence  and  counter-claim  of  the  above  named  C.  D. 

1.  Before  the  determination  of  the  tenancy  mentioned  in  the  state-  Defence, 
ment   of  claim,   the  plaintiff  A.    B.,   by  writing  dated  the 
d»y    <>f  ,    and    signed    by  *him,     agreed    to    frrant    to 

the    defendant    C.    D.    a    lease    of    the    house    mentioned    in    the 
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statement  of  claim,  at  the  yearly  rent  of  $450,  for  the  term  of  21 
years,  commencing  from  the  day  of  ,  when  the 

defendant  C.  D's  tenancy  from  year  to  year  determined,  and  the 
defendant  has  since  that  date  been  and  still  is  in  possession  of  the 
house  under  the  said  agreement. 

Counter-  2.   By  way  of  counter-claim  the  defendant  claims   to   have   the 

agreement  specifically  performed  and  to  have  a  lease  granted  to  him 
accordingly. 

Delivered  the  day  of  18     ,  by 

X.  Y.,  of  Defendant's  Solicitor. 


No.  TO.  [Title.] 

(Reply  where  plaintiff  does  not  introduce  into  his  statement  of  claim  the 

allegations  necessary  by  way  of  reply  to  the  defence. ) 

RKPLY. 

Reply.  The  plaintiff,  A.  B.,  admits  the  agreement  stated  in  the  defendant, 

C.  L>.'s  statement  of  defence,  but  he  refuses  to  grant  to  the  defend- 
ant a  lease,  because  such  agreement  provided  that  the  lease  should 
contain  a  covenant  by  the  defendant  to  keep  the  house  in  good 
repair,  and  a  power  of  re-entry  by  the  plaintiff  upon  breach  of  such 
covenant,  and  the  plaintiff  says  that  the  defendant,  since  the  making 
of  the  said  agreement,  has  not  kept  the  house  in  good  repair,  and 
the  same  is  now  in  a  dilapidated  condition. 

Delivered  the  day  of  18     ,  by 

X.  Y.,  of  Plaintiff's  Solicitor. 


Recovery  of  ^Q    y  |  ^  (See  Ib.,  Form  25. ) 

In  the  High  Court  of  Justice. 

Division. 

Writ  issued  18    . 

Between  A.  B.  and  <7.  D.,  Plaintiffs,  and 
E.  F.,  Defendant. 

STATEMENT  OF  CLAIM. 

Claim.  1.  K.  L.,  late  of  Barrie,  in  the  County  of  Simcoe,  duly  executed 

his  last  will,  dated  the  4th  day  of  April,  18  ,  and  thereby  devised 
his  lands  in  the  County  of  Simcoe  unto  and  to  the  use  of  the  plain- 
tiffs and  their  heirs,  upon  the  trusts  therein  mentioned  for  the  benefit 
of  his  daughters  Margaret  and  Martha,  and  appointed  the  plaintiffs 
executors  thereof. 

2.  K.  L.  died  on  the  3rd  day  of  January,  18     ,  and  his  said  will 
was  proved  by  the  plaintiffs  in  the  proper  Surrogate  Court  on  or 
about  the  4th  day  of  February,  18     . 

3.  K.  L.  was  at  the  time  of  his  death  seised  in  fee  of  lot  No.  1  in 
the  3rd  concession  of  the  township  of  ,  and  lot  No.  5  in 
the  4th  concession  of  the  township  of                ,  both  in  the  County 
of  Simcoe. 

4.  The  defendant,  soon   after  the  death  of  K.   L.,  entared  into 
possession  of  the  said  lots,  and  has  refused  to  give  them  up  to  the 
plaintiff. 
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The  plaintiffs  claim: 

1.  Possession  of  the  said  two  lots. 

2.  $  for   mesne   profits  of  the  premises   from  the  death  of 

K.  L. ,  till  such  possession  shall  be  given. 

The  plaintiffs  propose  that  this  action  should  be  tried  at  Barrie. 
Delivered  the  day  of  IS     ,  by 

X.  Y.,  of  Plaintiffs'  Solicitor. 


No.    12.  (See  lb.,  Form  27.)  Trespass 

to  land. 
In  the  High  Court  of  Justice. 

Division. 

Writ  issued  JJrd  October,  1 8     . 
Between  A.  B.,  Plaintiff,  and 
E.  F.,  Defendant. 

STATEMENT  OF  CLAIM. 

1.  The  plaintiff  was  on  the  ftth  March,  18     ,  and  still  is  the  owner  Claim, 
and   occupier  of  a  farm   in  the    I  ownship  of  in  the 
County  of                                 ,  being  lot  No.  4  iu  the  7th  concession  of 

the  said  Township. 

2.  A    private    road    known    as    Uigkfield    Lane,    runs    through   a 
portion    of  the    plaintiff 'a    farm        It  is  bounded   on  both  sides  by 
fields  of   the  plaintiff's  and  is  separated  therefrom  by.  a  fence  and 
ditch. 

3.  For  a  long  time  prior  to  the   5th  of  March,  18     ,  the  defendant 
had  wrongfully  claimed  to  use  the  said  road  for  his  horses,  carts  and 
waggons,  on  the  alleged  ground  that  the  same  was  a  public  highway, 
and  the  plaintiff  had  frequently  warned  him  that  the  same  was  not  a 
public  highway,  but  the  plaintiff's  private  road,  and  that  the  defend- 
ant  must  not  so  use  it. 

4.  On  the  5th  March,  18     ,  the  defendant  came  with  a  cart   and 
horse,  and  a  large  number  of  servants  and  workmen,  and  forcibly  used 
the  road,  and  broke  down  and  removed  agate  which  the  plaintiff  had 
caused  to  be  placed  across  the  same. 

i>.  The  defendant  and  his  servants  and  workmen  on  the  same 
occasion  pulled  down  and  damaged  the  plaintiff 's  fence  and  ditch 
upon  each  side  of  the  road,  and  went  upon  the  plaintiff's  field  be- 
yond the  fer.ce  and  ditch,  and  injured  the  crops  there  growing,  and 
dug  up  and  injured  the  soil  of  the  road  ;  and  in  any  case  the  acts  men- 
tioned in  this  paragraph  were  wholly  unnecessary  for  the  assertion  of 
the  defendant's  alleged  right  to  use,  or  the  user  of  the  said  road  as  a 
highway. 

The  plaintiff  claims : — 

1.  Damages  for  the  wrongs  complained  of. 

ii.  An  order  restraining  the  defendant  from  any  repetition  of  any 
of  the  acts  complained  of. 

8.  Such  further  relief  as  the  nature  of  the  case  may  require'. 

The  plaintiff  proposes  that  this  action  should  be  tried  at  Wood- 
stock. 

Delivered  the  day  of  18  ,  by  A'.  Y.t 

of  Plaintiff 's  Solicitor. 
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No.    T3.  [Title.] 

STATEMENT  OF  DEFENCE. 

1.  The  defendant  says  that  the  road  was  and  is  a  public  highway 
for  horses  and  carriages;  and  a  few  days  before  the  5th  March,  18     , 
the   plaintiff  wrongfully   erected  the   gate   across  the  road  for  the 
purpose  of  obstructing  and  preventing,  and  it  did  obstruct  and  pre- 
vent the  use  of  the  road  as  a  highway.     And  the  defendant  on  the 
said  5th  March,  18     ,  caused  the  said  gate  to  be  removed,  in  order  to 
enable  him  lawfully  to  use  the  road  by  his  horses,  carts  and  waggons 
as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  5th  paragraph  of 
the  statement  of  claim,  and  says  that  neither  he  nor  any  of  his  work- 
men or  servants  did  any  act,  or  used  any  violence,  other  than  was 
necessary  to  enable  the  plaintiff  lawfully  to  use  the  highway. 

Delivered  the  day  of  18     ,  by  X  Y., 

of  Defendant's  Solicitor. 


No.    14.  FORM  OF  DEMURRER. 

(R.  Sup.  C.,  1875,  Appx.  [C],  Form  28.) 
In  the  High  Court  of  Justice. 

Division. 

A.  B.  v.  C.  D. 

The  defendant  [plaintiff]  demurs  to  the  [plaintiffs  statement  of 
complaint  or  defendant's  statement  of  defence,  or  set-off,  or  counter- 
•claim]  [or  to  so  much  of  the  plaintiff's  statement  of  complaint  as 
claims  or  as  alleges  as  a  breach  of  contract  the 

matters  mentioned  in  paragraph  seven,  or  as  the  case  may  be\,  and  says 
that  the  same  is  bad  in  law  on  the  ground  that  [here  state  a  ground  of 
demurrer'}  and  on  other  grounds  sufficient  in  law  to  sustain  this 
•demurrer. 

Delivered  the  day  of  18  by  X.  Y. 

.of  Plaintiffs  Solicitor. 


APPENDIX  (E). 

Na    iy5§  PR^CIPES. 

AMENDED  SUMMONS. 

(See  R.  Sup.  C.,  April,  labO,  Form  E,  18.) 
[Title,  Ac.] 

Amend  in  pursuance  of  order  [or  fiat]  dated  the  writ  of 

.-summons  in  this  action  by  (set  out  amendments  when  required). 
Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 
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*(Jt  RENEWED   SUMMONS. 

(See  Ib.,  Form  E,  19,  R.  Sup.  C.,  Appx.  A,  Pt.  1,  Form  5.) 

[Title,  &c.] 

;  uire J  in  pursuance  of  order  dated  ,  a  renewed  writ  of 

.summons  in  this  action, 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


77.  ENTRY  OF  APPEARANCE. 

(See  R.  Sup.  C.,  April,  1830,  Form  E,  21.) 

[Title,  .fee.] 
Enter  an  appearance  for  in  this  action 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

The  said  defendant    require     (or  do     not  require,  as  the  case  may 
be)  a  statement  of  claim  to  be  delivered. 

(In  case  the  defendant  ivishes  to  dispute  the  amount  claimed,  and  to 
no  other  defence,  the  following  may  be  added.)     The  defendant 
disputes  the  amount  claimed   by  the  plaintiff,   (or  the  defendant 
•  s  that  the  amount  due  to  the  plaintiff  is  $  only,  or  the 

defendant  insists  that  the  amount  due  to  the  plaintiff  is,  .$  for 

principal  and  $  for  interest,  since  the  day  of 

:&c.,  and  no  more,)  as  the  case  may  be. 


No.  18. 

ENTRR  OF  APPEARANCE  IN  ACTION  FOR  LAND  LIMITING  DEFENCE. 
(See/6.,  Form  E.  22.) 

[Title,  &c.] 

Enter  an  appearance  for  the  defendant  in  this  action. 

The  said  defendant  limits  his  defence  to  part  only  of  the  property 
mentioned  in  the  writ  of  summons,  namely,  to 

Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 

The  said  defendant  require  a  statement  of  claim 

reo  be  delivered. 

T9. 

v  OF  APPEARANCE.  BY   NEW   DEFENDANT  UNDER   ORDER  44, 

RULE  3. 
(See  Ib.,  Form  E,  23.) 

[Title,  &c.] 

r  an  appearance  for  ,  who  has  been  served  with 

<ler  dated  the  day  of  to  carry  on  and 

prosecute  the  proceedings  in  this  action. 

Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 
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No.  80.  [Titlc.  *c.] 

ENTRY  OF  APPEARANCE,  BY  PARTY  SERVED  WITH  NOTICE,  UNDER  ORDER. 
12,  RULE  20. 

(See  lb.,  Form  E,  24.) 

Enter  an  appearance  for  to  the  notice  issued  in  this  action 

on  the  day  of  ,  1 8     ,  by  the  defendant 

under  the  Rules  of  the  Supreme  Court,  Order  12,  Rule  20. 
Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 

The  said  defendant  require  a  statement  of  claim  t&- 

be  delivered. 


No.   81.       ENTRY  OF  APPEARANCE  TO  COUNTER-CLAIM. 
(See  lb.,  Form  E,  25.) 

[Title,  <fcc.] 

Enter  an  appearance  for  to  the  counter-claim  of  the 

above-named  defendant     in  this  action. 

Dated  the  day  of  ,  18     . 

[Signed) 
[Address) 


No.   83.  MANDAMUS. 

(See  lb.,  Form  E,  14.) 

[Title,  &c.] 

Required  in  pursuance  of  order  dated  ,  a  writ  of  manda- 

mus directed  to  commanding  to  returnable 

Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


No.   83»  PROHIBITION. 

(See  lb.,  Form  E,  13.) 
In  the  High  Court  of  Justice. 

Division. 

In  the  matter   of  a  certain  now   pending  in  the   Court 

Between  Plaintiff,  and 

Defendant. 

Required  a  writ  of  prohibition  directed  to  the  Judge  of  the  above- 
named  Court  and  to  the  above-named  plaintiff  to  prohibit  them  from 
further  proceeding  in  the  said 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 
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«^  CERTIORARI. 

(See  Ib.,  Form  E,  12.) 

[Title,  Ac.] 

Required   in   pursuance   of  order  dated  a  writ  of  certiorari 

directed  to 

Dated  the  day  of  ,18 

(Signed) 
(Address) 

Solicitor   for  the 


Xo,  85,  ENTRY  FOR  ARGUMENT  GENERALLY. 

(See  Ib.,  Form  E,  29.) 

[Title,  etc.] 
Set  down  for  argument  the 

Dated  the  day  of  ,18 

(Signed) 
(Address) 


Xo,  86.  ENTRY  OF  DEMURRER  FOR  ARGUMENT. 

(See  Ib.,  Form  E,  28.) 

[Title,  Ac.] 

Enter  for  argument  the  demurrer  of  to  the  in 

:tion. 

Dated  the  day  of  ,18 

(Signed) 
(Address) 


Xo.  8T-  ENTRY  OF  SPECIAL  CASE. 

(See  Ib.,  Form  E,  30,  R.  Sup.  C.,  1875,  Appx.  B,  Form  13.) 

[Title,  Ac.] 

Set   down   for  argument   the   special  case  filed  in  this  action  on 
tin.*  day  of  ,18     (or  set    down   the  dated 

the  day  of  ,18,  of  Mr.  ,  the 

referee  in  this  for  hearing  as  a  special  case). 

Dated  the  day  of  ,18 

(Siuned) 
(Address) 


NO.  88.  SEARCH. 

(See  Ib.,  R.  Sup.  C.,  April,  1880,  Form  E,  32.) 

[Title,    Ac.] 
Search  for 

Dated  the  day  of  ,18. 

(Signed) 
(Address) 

Agent  for 

Solicitor. 
42 
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No.   80.  ENTRY  OF  ACTION  FOR  TRIAL. 

(See  Ib.,  Form  E,  26.) 

[Title,  Ac.] 
Enter  this  action  for  trial. 

Dated  the  day  of  ,188 

(Signed) 
(Address) 


No.    00.  COMMISSION  TO  EXAMINE   WITNESSES. 

(See  Ib.,  Form  E.  16.) 
[Title,  <fec.] 

Required  in  pursuance  of  .order  dated  a  commission  to 

examine  witnesses  directed  to 

Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


No.   01.  HABEAS  CORPUS  AD  TESTIKICANDUM. 

(Seelb.,  Form  E,  15.) 
[Title,  Ac.] 

Required  in  pursuance  of  order  dated  a  writ  of  habeas 

corpus  ad  testificandnm  directed  to  the  to  bring 

before 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


No.   0/5.  ENTRY  OF  APPEAL. 

(See  Ib.,  Form  E,  27.) 
[Title,  Ac.] 

Enter  this  appeal  from  the  order  [or  judgment]  o 
this  action,  dated  the  day  of  18 

(Signed) 
(Address) 


No.   03.  FlERI  FACIAS- 

(See  R  Sup.  C.,  187.5,  Appx  (E),  Form  1). 
[Titie,-<fcc.] 

Required  a  writ  of  fieri  facias  directed  to  the  sheriff  of 
to  levy  against  0.  D.  the  sum  of  $  and  interes 
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thereon  at  the  rate  of  $  per  centum  per  annum  from  the 

day  of  [and  $  costs]  to 

Judgment  [or  order]  dated  day  of 

Taxing  master's  certificate,  dated  day  of 

Dated  the  day  of 

(Signed) 
(Address) 

Solicitor  for  the  [party  on  whose  behalf  lorit 
is  to  issue]. 


No.  04.  VENDITIONI  EXPONAS. 

(See  Ib.,  Form  3.) 
[Title,  &c.] 

Required  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  C.  D.,  taken  under  a 

writ  of  fieri  facias  in  this  action  tested  day  of 

Dated  the  day  of  18     . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  05.  WRIT   OF  SEQUESTRATION. 

(See  Ib.,  Form  6.) 
[Title,  &c.] 

Required  a  writ  of  sequestration  against  C.  D.  for  not 

at  the  suit  of  A.  B.  directed  to  the  sheriff  of 
Order  dated  day  of 

Dated  the  day  of  8     . 

(Signed) 
(Address) 

Solicitor  for  the 


No.  06.  WHIT  OF  POSSESSION.    (LANDS.) 

(See  Ib.,  Form  7.) 
[Title,  &c.] 

Required  a  writ  of  possession  directed  to  the  sheriff  of 

to  deliver  possession  to  A.  B.  of 
Judgment  dated  day  of 

Dated  the  day  of  18     . 

Signed) 
(Address) 

Solicitor  for  the 
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No.    OY.  WRIT  OF  DELIVERY.     (CHATTELS.) 

(See  Ib.,  Form  8.) 

[Title,  Ac.] 

Required  a  writ  of  delivery  directed  to  the  sheriff  of 
to  make  delivery  to  A.  B.  of 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor  for  the 


No.   08-  WRIT  OF  ATTACHMENT. 

See  Ib.,  Form  9.) 

[Title,  (fee.] 

Required  in  pursuance  of  order  dated  day  of 

an  attachment  directed  to  the  sheriff  of  against  C.  D. 

for  not  delivering  to  A.  B. 

Dated   the  day   of  18 

(Signed) 
(Address) 

Solicitor  for  the 


APPENDIX  (F). 

•SUBPOENAS,     (fee.,     FOR    EXAMINATION     OF     WITNESSES. 
(See  R.  Sup.  C.  April,  1880,  Form  G,  1.) 

No.  99. 

SUBPOZNA  AD  TESTIFICANDUM.     (GENERAL  FORM.) 
In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff,  and 

1  )efendant. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  greeting: 
We  command  you  to  attend  before  at  on 

day  the  day  of  18,  at  the  hour  of  , 

in  the  noon,    and  so  from  day  to  day,  until  the  above  cause 

is   tried,  to  give  evidence   on  behalf  of  the  (plaintiff  or  defendant.) 

Witness,  the  Honourable  President,  (fee.,  the 

day  of  188 

No.  1OO. 

SUBPOZNA    DUCKS  TECUM      (GENERAL  FORM.) 
(See  Ib.,  Form  G,  2) 

[Title,    Ac.] 

Victoria,   by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain    and    Ireland,    Queen,    Defender    of    the    Faith,    to 
.greeting :     We  command  you  to  attend  before  at  on 
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day  the  day  of  18     ,  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  until  the  above  cause 

is  tried,  to  give  evidence  on  behalf  of  the  and  also  to  bring 

with  you  and  produce  at  the  time  and  place  aforesaid  (specify  docu- 

'  ,  ..         ,....     „ 


Witness,  the  Honourable  President,  &c.,  the 

day  of  188     . 

No.  101. 

SrBP(ENA  AD  TESTIFICANDUM  AT  ASSIZES. 
(Seelb,,  FormG.  3.) 

[Title,  &c.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  greeting  : 

iiimand  you  to  attend  before  our  Justices  assigned  to  take 
Assizes  in  and  for  the  County  of  to  be  holden  at 

on  day  the  day  of  18     ,  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said  Assizes 

until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of  the 

Witness,  the  Honourable  President,  &c.,  the 

day  of  188    . 

No.  102. 

SUBPCENA  DUCKS  TEC  CM  AT  ASSIZES. 
(See  Ib.,  Form  G.  4.) 

[Title,  &c.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to 
greeting  :     We  command  yon  to  attend  before  our  Justices  assigned 
to  take  the  Assizes  in  and  for  the  County  of  to  be  holden  at 

on  day  the  day  of  18     ,  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said 

Assizes,  until  the  above  cause  is  tried,  to  give  evidence  on  behalf  of 
the  ,  and  also  to  bring  with  you  and  produce  at  the  time  and 

place  aforesaid  (specify  documents  to  be  produced). 

Witness,  the  Honourable  President,  &c.,  the 

day  of 


No.  103.      COMMISSION  TO  EXAMINE  WITNESSES. 
(Seelb.,  Form  G,  11.) 

[Title,  &c.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  of 

commissioner  named  by  and  on  behalf  of  the  and  to 

of  a  commissioner  named  by  and  on  behalf  of  the 

greeting:     Know  ye  that  we  in  confidence  of  your  prudence 

and  fidelity  have  appointed  you  and  by  these  presents  give  you 

power  and  authority  to  examine  on  interrogatories  and  rinrroce  as 

hereinafter  mentioned  witnesses  on  behalf  of  the  said 

and  respectively  at  before  you  or  either  of  you. 

— And  we  command  you  as  follows  : 

1.   Both  the  said  and  the  said  shall  be  at  liberty  to 

examine  on  interrogatories,  ami   c'<rn    m<-c   on    the  subject   matter 
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thereof  or  arising:  nut  of  the  answers  thereto,  such  witnesses  as  shall 
be  produced  on  their  behalf,  with  liberty  to  the  other  party  to  cross- 
examine  the  said  witnesses  on  cross  interrogatories,  and  viva  vnce  on 
the  subject  matters  thereof  or  arising  out  of  the  answers  thereto, 
the  party  producing  any  witness  for  examination  beins;  at  liberty 
to  re-examine  him  viva  vo^e  ;  and  all  such  additional  viva  voce  ques- 
tions, whether  on  examination,  cross-examination  or  re-examination, 
shall  be  reduced  into  writing  and  with  the.answers  thereto  shall  be 
returned  with  the  said  commission. 

2.  Not  less  than    forty-eight  hours  before  the  examination  of  any 
witness   on    behalf  of  either  of  the  said  parties,  notice  in    writing, 
signed  by  one  of  you,  the  commiss  oner  of  the  party  on  whose  behalf 
the  witness  is  to  be  examined,  and  stating  the  time  and  place  of  the 
intended  examination  and  the  names  of  the  witnesses  to  be  examined 
shall  be   given  to  the    other   party  by  delivering  the  notice  to  [name 
and  address  of  the  perxon  named  in  the  order  for  this  purpose]  (or  to  a 
grown  up  person  there)  arid  shall    be  given  also  to  the  commissioner 
of  the  other  party,  at  the  address  aforesaid  of  such  commissioner  or  to 
a  grown  up  person  for  him,  at  the  said  last  mentioned  address,  and  if 
the  commissioner   of  that   party   neglect  to   attend  pursuant  to  the 
notice,  then  you,  the  commissioner  of  the   party  on  whose  behalf  the 
notice   is   given,   shall   be   at  liberty  to  proceed  with  and  take  the 
examination    of  the  witness  or   witnesses  exparte,    <»nd  adjourn  any 
meeting  or  meetings,  or  continue  the  same  from  day  to  day  until  all 
witnesses  intended  to  be  examined  by  virtue  of  the  notice  have  been 
examined,    without  giving  any  further  or  other  notice   of  the   sub- 
sequent meeting  or  meetings. 

3.  In  the  event  of  any  witness  on  his  examination,  cross-examina 
tion,  pr  re-examination  producing  any  book,  document,  letter,  paper, 
or  writing,  and  refusing  for  good  cause  to   be  stated  in  his  deposition 
to  part  with  the    original  thereof,  then  a   copy  thereof,  or  extract 
therefrom  ;  certified  by   the  commissioners  or  commissioner  present 
and  acting,    to    be    a  true  and    correct   copy    or   extract   shall   be 
annexed  to  the  witness'  deposition. 

4.  Each  witness  to  be  examined  under  this  commissioner  shall  be 
examined  on  oath,    affirmation,    or  otherwise  in  accordance  with  his 
religion,  by  or  before  the  commissioners  or  commissioner  present  at 
the  examination. 

5.  If  any   one   or   more   of  the    witnesses  do  not  understand  the 
English    language    (the    interrogatories,    cross-interrogatories,     and 
viva    voce   questions,    if  any,    being   previously   translated    into  the 
language  with    which    he   or   they   is   or   are  conversant),  then  the 
examination    shall    be   taken  in   English,  through  the  medium  of  an 
interpreter  or  interpreters,    to    be  nominated  by   the  commissioners 
or   commissioner   present  at  the   examination,  and  to  be  previously 
sworn,   according  to   his  or  their  several    religions,  by  or  before  the 
said  commissioners  or  commissioner  truly  to  interpret  the  questions 
to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions   to  be  taken    under  this   commission    shall  be 
subscribed  by  the  witness  or  witnesses,  and  by  the  commissioners  or 
commissioner  who  shall  have  taken  the  depositions. 

7.  The     interrogatories,    cross-interrogatories,     and     depositions, 
together  with  any  documents  referred  to  therein,  or  certified  copies 
thereof  or  extracts  therefrom,  shall  be  sent  to  the 
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of  the  Supreme  Court  of  Judicature  on  or  before  the  day 

of  inclosed  in  a  cover  under  the  seals  or  seal  of  the  commis- 

sioners or  commissioner. 

8.   Before  you  or  any  of  you,  in   any  manner  act  in  the  execution 

hereof,  you  shall  severally  take  the  oath  hereon  indorsed  on  the 

.Holy  Evangelists,  Or  otherwise  in  such  other  manner  as  is  sanctioned 

by  the  form  of  your  several  religions,  and  is    considered  by  you 

respectively  to  be  binding  on  your  respective  consciences. 

And  we  give  you  or  any  one  of  you  authority  to  administer  such 
oath  to  the  other  or  others  of  you. 

Witness,  the  Honourable  President,  &c.,  the 

day  of  in  the  year  of  Our  Lord  one  thousand  eight 

hundred  and 

This  writ  was  issued  by  of  agent  for 

of  solicitor  for  tin  who  reside  at 

Gommisiiioner's  Oath. 

You  shall,  according  to  the  best  of  your  skill  and  knowledge, 
truly  and  faithfully,  and  without  partiality  to  any  or  either  of  the 
parties  in  this  cause,  take  the  examinations  and  depositions  of  all 
and  every  witness  and  witnesses  produced  and  examined  by  virtue 
of  the  commission  within  written.  So  help  you  God. 

ClerV*  OatJi. 

You  shall  truly,  faithfully,  and  without  partiality  to  any  or  either 
of  the  parties  in  this  cause,  take,  write  down,  transcribe,  and 
engross  all  and  every  the  questsons  which  shall  be  exhibited  or  put 
to  all  and  every  witness  and  witnesses,  and  also  the  depositions  of 
all  and  every  such  witness  and  witnesses  produced  before  and 
examined  by  the  said  commissioners  named  in  the  commission  within 
written,  as  far  forth  as  you  are  directed  and  employed  by  the  com- 
missioners to  take,  write  down,  transcribe  or  engross  the  said  ques- 
tions and  depositions.  So  help  you  God. 

Witne**'*  Oath. 

You  are  true  answer  to  make  to  all  such  questions  as  shall  be 
asked  you,  without  favour  or  affection  to  either  party,  and  therein 
you  shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  So  help  you  God. 

Interpreter*  Oath. 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  affirmations 
which  shall  be  administered  to,  and  all  and  every  the  questions 
which  shall  be  exhibited  or  put  to  all  and  every  witness  and 
witnesses  produced  before  and  examined  by  the  commissioners 
named  in  the  commission  within  written,  as  far  forth  as  you  are 
directed  and  employed  by  the  said  commissioners,  to  interpret  and 
translate  the  same  out  of  the  English  into  the  language  of  such 
witness  or  witnesses,  and  also  in  like  manner  to  interpret  and  trans- 
late the  respective  depositions  taken  and  made  to  such  questions  out 
of  the  language  of  such  witness  or  witnesses  into  the  English 
language.  So  help  you  God. 
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Direction   of  Interrogatories,   <fec.,    when   returned  by   the   Com- 
missioners. 

The  of  the  Supreme  Court  of  Judicature, 

Osgoode  Hall,  Toronto. 


No.    104.  HABEAS  CORPUS  AD  TESTIFICANDUM. 

(•Seelb.,  Form  G,  12.) 
[Title,    <fcc.] 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  [keeper  of 
our  prison  at  ]. 

"We   command    you   that   you   bring  ,  who  it  is  said  is 

detained  in  our  prison  under  your  custody  ,  before         w*"* 

at  on  day  the  day  of  at  the  hour 

of  in  the  noon,    and    so    from  day   to  day  until  the 

above  action  is  tried,  to  give  evidence  on  behalf  of  the 
And   that  immediately    after  the  said  shall  have  so  given  his 

evidence   you    safely  conduct  him  to  the  prison  from  which  he  shall 
have  been  brought. 

Witness,  the  Honourable  President,  (fee.,  the 

day  of 

This  writ  was  issued  by  solicitor  for  the 

who  reside  at 


APPENDIX  (G). 

CERTIORARI  AND  PROHIBITION. 
No.    10*>,  CERTIORARI  TO  COUNTY  COURT. 

(See  R.  Sup.  C.,  April,  1880,  Form  G,  8.) 
[Title,    <fcc.J 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  Judge  of 
the  County  Court  of  greeting  : 

We,  willing  for  certain  causes  to  be  certified  of  a  certain  cause 
pending  in  our  Court  before  you  against  at  the  suit 

of  command    you    that    you    send  to    us  forthwith    in 

the  Division  of  our   High  Court,  of  Justice  at  Toronto,  the 

proceedings  in  the  said  cause  with  all  things  touching  the  same,  as 
fully  and  entirely  as  the  same  remain  in  our  said  Court  before  you, 
by  "whatsoever  names  the  parties  may  be  called  therein,  together 
with  the  writ,  that  we  may  further  cause  to  be  done  thereupon  what 
of  right  we  shall  see  fit  to  be  done. 

Witness,  the  Honourable  President,  &c  ,  the 

day  of 

This    writ   was    issued  by  of  agent    for 

of  solicitor  for   the  who   reside  at 
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Xo.  100.  CERTIORARI  (General). 

(See  Ib.,  Form  G,  9.) 
[Title,  &c.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the 
greeting  : 

We,  willing  for  certain  causes  to  be  certified  of  com- 

mand you  that  you   send  to   us  in  our  High  Court  of  Justice  at 
Toronto,  on  the  day  of  the  aforesaid, 

with  all  things  touching  the  same,  as   fully  and   entirely  as  they 
remain  in  together  with  this  writ,  that  we  may  further 

cause  to  be  done  thereupon  what  of  right  we  shall  see  fit  to  be 
done. 

Witness,  the  Honourable  President,  &c.,  the 

day  of 

This  writ  was  issued  by  of  agent  for 

of  solicitor  for  the  who  reside  at 


No.  10T.  PROHIBITION. 

(See  Ib.,  Form  G,  10.) 
[Title,  &c.] 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  Faith,  to  the  [Judge  of 
the  County  Court  h olden  at  ]  and  to  [name  of  plaintiff] 

of  greeting : 

Whereas  we  have  been  given. to  understand  that  you  the  said 

have  [entered  an  action  against]  C.  D.  in  the  said  Court,  and 
that  the  said  Court  has  no  jurisdiction  in  the  said  [cause]  or  to  hear 
and  determine  the  said  [action]  by  reason  that  [state  facts  showing 
want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the 
said  [action]  in  the  said  Court. 

Witness,  the  Honourable  President,  &c.,  the 

day  of 

This  writ  was  issued  by  of  agent  for 

of  solicitor  for  the  who  reside  at 
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ORDERS. 

(See  R.  Sup.  C.,  April,  1880,  Form  H,  1.) 
No.    108.  SUMMONS  (General  Form). 

(For  use  in  outer  Counties.) 

In  the  High  Court  of  Justice. 

Division. 

Between  Plaintiff, 

and  Defendant. 

Let  all  parties  concerned  attend  before  me  at  my  Chambers  on 
day  the                    day  of                   18     ,  at  o'clock  in 
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the  noon,  on  the  hearing  of  an  application  on  the  part  of 

for  (state  object  of  application,  as  in.  a  notice  of  motion,  according 
to  Forms  in  Appendix  £.) 

Dated  the  day  of        18     . 

This  summons  was  taken  out  by  of  Solicitor, 

for 
To 


No.    100-  ORWR  (General  Form) 

(See    Ib.,  Form  H,  2) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Julge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 
Upon    hearing  ,    and  upon    reading    the    affidavit  of 

filed  the  day  of         18         ,  and 

It  is   ordered  and  that   the  costs   of  this  application    be 

Dated  the  day  of  18 

No.  110. 

ORDER  FOR  SERVICE  OUT  OF  JURISDICTION. 

(See  Ib.,  Form  H.  18.) 
In  the  High  Court  of  Justice. 

•     Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed    the  day    of  18     ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  issue  a  writ 

for  service  out  of  the  jurisdiction  against 

And  it  is  further  ordered  that  the  time  for  appearance  to  the  said 
writ   be    within  days  after  the    service  thereof,    and  that    the 

•costs  of  this  application  be 

Dated  the  day  of  1 8 


No.  111.  ORDER  FOR  SUBSTITUTED  SERVICE. 

(See  Ib.,  Form  H,  19.) 
In  the  High  Court  of  Justice . 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of  filed 

the  day  of  IS     ,  and 
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It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a  copy  of 
the  writ  of  summons  in  this  action,  by  sending  the  same  by  a  pre- 
paid and  registered  post  letter,  addressed  to  the  defendant 

at  .  shall  be  good  and  sufficient  service  of  the 

writ. 

Dated  the  day  of  18     . 


No.  112. 

ORDER  ALLOWING  SERVICE  MADE  OUT  OF  THE  JURISDICTION. 

(See  lb.,  Form  H,  18.  and  Order  7.] 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judije  o-  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  service  of  the  writ  (or  notice  of  the  writ) 
made  upon  the  defendant  as  shown  by  the  said  affidavit,  be  allowed 
as  good  and  sufficient  service. 

Dated  the  day  of  18     . 


No    113. 

ORDER  FOR  RKNKWAL  OF  WRIT  OF  SUMMONS. 

(Seelb.,  Form  H.  20.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the.  Judije  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  writ  in  this  action  be  renewed  for  twelre 
months  from  the  date  of  its  renewal,  pursuant  to  the  Rules  of  the 
Supreme  Court,  Order  5,  Rule  1. 

Dated  the  day  of  18     . 


No.    114.  ORDER  FOR  TIMI. 

(See  Ib.,  Form  H,  3.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judy?  or  Mauler]  in  Chauibrrs. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  shall  have  time  for,  &c., 

and  that  the  costs  of  this  application  l»r 
Dated  the  day  of  18     . 
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No.  115. 

ORDER  UNDER  ORDER  X,  No.  1  (Final  Judgment). 

(Seelb.,  Form  H,  4.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  may  sign  final  judgment  in  this 
action  for  the  amount  indorsed  on  the  writ,  with  interest,  if  any, 
and  costs  to  be  taxed,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


No.  116. 

ORDER    UNDER    ORDER    X,    No.    6  (Rule    85),    (leave    to    defend 

unconditionally) . 
(See  Ib.,  Form  H,  5.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18    ,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this  action 
by  delivering  a  statement  of  defence  within  days  after 

delivery  of  the  plaintiff's  statement  of  claim,  and  that  the  costs  of 
this  application  be 

Dated  the  day  of  18     . 


NO.  m. 

ORDER  UNDER  ORDER  X,  No.  6  (Rule  85),  (leave  to  defend  on  pay- 
ment into  Court). 
(Seelb.,  Form  H,  6.) 

In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18    ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  within 

a  week  from  the  date  of  this  order  the  sum  of  $  ,  he  be  at 

liberty  to  defend  this  action  by  delivering  a  statement  of  defence 
within  days  after  delivery  of  the  plaintiff's  statement  of 

claim,  but  that  if  that  sum  be  not  so  paid  the  plaintiff  be  at  liberty 
to  sign  final  judgment  for  the  amount  indorsed  on  the  writ  of 
summons,  with  interest,  if  any,  and  costs,  and  that  in  either  event 
the  costs  of  this  application  be 

Dated  the  day  of  18     . 
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No.  118. 

OKDER  UNDER  ORDER  X,  Xo.  4  (Rule  83),  (kave  to  dff<  »>/  as  to  part 
on  payment  into  Court,  and  as  to  residue  unconditionally). 

(See  II.,  FormH,  7.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,   and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  within  a  week 
from  the  date  of  this  order  the  sum  of  $  ,  he  be  at  liberty 

to  defend  this  action  as  to  the  whole  of  the  plaintiffs  claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid,  the  plaintiff  be 
at  liberty  to  sign  judgment  for  that  sum,  and  the  defendant  be  at 
liberty  to  defend  this  action  as  to  the  residue  of  the  plaintiff's 
claim. 

And  it  is  ordered  that  in  either  event  the  statement  of  defence 
be  delivered  within  days  after  delivery  of  the  plaintiff's 

statement  of  claim,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.    110.  ORDER  TO  AMEND. 

(Seelb.,  FormH,  8.) 

In  the  High  Court  of  Justice. 
Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ  of 
summons  in  this  action  by  ,  and  that  the  costs  of  this  applica- 

tion be 

Dated  the  day  of  18     . 


No.    1£0-         ORDER  FOR  NAMES  OF  PARTNERS. 

(See  Ib.,  FormH,  9.) 

In  the  High  Court  of  Justice. 
Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 
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It  is  ordered  that  the  furnish  the  with  a  state- 

ment in  writing,  verified  by  affidavit,  setting  forth  the  names  of 
the  persons  constituting  the  members  or  co-partners  of  their  firm, 
pursuant  to  the  Rule  of  the  Supreme  Court,  and  that  the 

costs  of  this  application  be 

Dated  the  day  of  18      . 


No.    1551.  ORDER  FOR  PARTICULARS  (General.) 

(See  Ib.,  Form  H,  10.) 
In  the  the  High  Court  of  Justice . 
r  Division. 

[Name  of  the  Judge  or  Master,]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,    and   upon   reading  the  affidavit  of 

filed  the  day  of  18         ,  and 

It  is  ordered  that  the  plaintiff  deliver  to   the    defendant 
an  account  in  writing  of  the  particulars  of  the  plaintiffs  claim  in  this 
action,  and  tha   unless  such  particulars  be  delivered  within 

days  from  the  date  of  this  order  all  further  proceedings  be 
stayed  until  the  delivery  thereof,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the          day  of        18 


No. 

ORDER  FOR  PARTICULARS  (Accident  Case). 

(.<?**  76.,  Form  H,  11.) 
In  the  High  Court  of  Justice. 


Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,.  and  upon  reading  the  affidavit  oi  filed 

the  day  of  18       ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an  account 
in  writing  of  the  particulars  of  the  injuries  and  expenses  mentioned 
in  the  statement  of  claim,  together  with  the  time  and  place  of  the 
accident,  and  the  particular  acts  of  negligence  complained  of,  and 
unless  such  particulars  be  delivered  within  days  from  the  date  of 

this  order  all   further   proceedings  in   this  action  be  stayed  until  the 
delivery  thereof,  and  that  the  costs  of  this  application  be 
Dated  the  day  oi         18 
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No     123. 

ORDER  TO  DISCHARGE  OR   VARY    URDP.R   ON  APPLICATION  BY 

THIRD  PARTY. 
(See  Ib.,  Form  H,  12.) 

In  the  High  Court  of  Justice. 
Division. 

[ Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18     . 

It  is  ordered  that  the  order  of  in  this  action  dated  the 

day  of  18     ,  be  discharged  [or  varied  by  ] 

and  that  the  costs  of  this  application  be 
Dated  the  day  of  18     . 


No.    1/24.     ORDER  TO  DISMISS  FOR  WANT  OF  PROSECUTION. 
(See  Ib.,  Form  H,  13.) 

In  the  High  Court  of  Justice. 
Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18     ,  and 

It  is  ordered  that  this  action  be,  for  want  of  prosecution, 'dismissed 
with  costs,  to  be  taxed  and  paid  to  the  defendant  by  the  plaintiff, 
and  that  the  costs  of  this  application  be  (costs  in  the  cause). 
Dated  the  day  of  ,  18     . 


No.  125. 

ORDER  FOR  PRODUCTION  UNDER  ORDER  27,  R.  4  (Rule  222). 
(See  Ib.,  Form  H,  15.) 

In  the  High  Court  of  Justice. 
Division. 

[Name  of  Judge  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 
Upon  hearing 

It  is  ordered  that  the  do,  within  ten  days  after  the 

service   of  this  order,   make  discovery  on  oath  of  the  documents 
which  are  or  have  been  in  possession  or  power  relating 

to  any  matters  m  question  in  this  action  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  ,  18     . 
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No. 

ORDER  TO  PRODUCE  DOCUMENTS  FOR  INSPECTION  UNDER  ORDER 
27,  R.  15-20  (Rule  233-238). 

(See  Ib.,  FormH,  16.) 
In  the  High  Court  of  Justice. 
-  Division, 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  y  18     ,  and 

It  is  ordered  that  the  do,  at  all   seasonable  times,  on 

reasonable  notice,  produce  at  the  office  of  solicitor,   situate 

at  the   following  documents,    namely  and  that  the 

be  at  liberty  to  inspect  and  peruse  the  documents  so 
produced  and  to  take  copies  and  abstracts  thereof  and  extracts 
therefrom,  at  expense,  and  that  in  the  meantime  all  fur- 

ther proceedings  be  stayed,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  ,  18     . 


No.    127-       ORDER  OF  REFERENCE.  (See  Rule  244.) 

Seelb.,  ForrnH,  22.) 
In  the  High  Court  of  Justice. 


Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing         and  by  consent 
It  is  ordered  as  follows  : 

[State  matters  to  be  referred]  shall  be  referred  to  the  award  of 
who  shall  make  and  publish  his  award  in  writing  on  or  before 
the  next,  on  or  before  such  further  day  as  he  may  from 

time  to  time  appoint  and   signify   in  writing  signed  by  him  and 
indorsed  on  this  order  and  the  costs  of  the  said  cause, 

and  the  reference  and  award  shall  be 
Dated  the  day  of  18     . 


No.  128. 

ORDER  TO  REMOVE  JUDGMENT  FROM  COUNTY  COURT. 

(See  Ib.,  FormH,  28.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
In  the  matter  of  a  certain  cause  in  the  County  Court  of 
wherein 

Plaintiff,  and 
Defendant. 

Upon  reading  the  affidavit  of  filed  the  day  of 

18     ,  and  ,  and  the  certified  copy  of  the  judg- 

ment in  the  cause  above  mentioned. 
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It    is   ordered  that   a  writ  of  certiorari    issue  to  remove   the  said 
judgment    from  the  above-named    Couuty    Court    into    the 
Division  of  the  High  Court  of  Justice. 
Dated  the  day  of  18 


No. 

ORDBRS    FOR    COMMISSION    TO    EXAMINE    WITNESSES. 

(See  Ib.,  Form  TI.  30.) 
In  the  High  Court  of  Justice. 

Division. 

[j\rame  of  the  Judge  or  Master, ~\  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  '  day  of  18          and 

it  is  ordered  as  follows . 

1.   A  commission  may  issue  directed  to  of  ,  a  com- 

missioner  named    by  and  on  behalf  of  the  ,  and  to 

of  ,  a  commissioner  named  by  and  on  behalf  of  the  for 

the    examination  upon  interrogatories  ami    viva   voce  of  witnesses  on 
behalf  of    the    said  and  respectively    at 

aforesaid  before  the  said  commissioners. 

•2.  days   previously   to    the  sending  out  of  the   said  eom- 

'>n,  the  solicitor       of  the  said  shall  give  to  the  solicitor  of 

the  said  notice  in  writing  of  the  mail  or  other  conveyance  by 

which  |,he  commission  is  to  be  sent  out. 

3.  The  costs  of  this  order,  and  of  the  commission  to  be  issued  in 
pursuance  hereof,  and  of  the  interrogatories,  cross-interrogatories, 
and  depositions  to  be  taken  thereunder,  together  with  any  document, 
copy,  or  extract  and  the  official  copies  thereof,  and  all  other  coats  in- 
cidental tiu'ieto,  shall  be 

Dated  the  day  of  ,  18     . 


No.    ISO. 

ORDER  OK  REFERENCE  UNDER  S.  47  OF  the  Act. 

(See  Ib.,  Form  II,  31.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master,]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,18       ,  and 

It   is  ordered   that  the   following  questions   arising  in  this  action, 
namely,  be  referred  for  inquiry  and  report  to 

under   section  47  of  The   Judicature  Act,  and  that  the  costs  of  this 
application   be 

Dated  the  day  of  ,18 

43 
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No.  131. 

ORDER  or  REFERENCE  UNDER  SFC.  48  OF  THE  ACT. 

(See  It.,  Form  H,  32.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  .  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,18. 

It  is  ordered  that  the  [slate  whether  all  or  some  and,  if  so,  which  of 
the  questions  are  to  be  tried]  in  this  action  be  tried  by 
And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18     . 


No.  13*£.        ORDER  FOR   REFERENCE  TO  MASTER. 

(See  Ib.,  Form  H,  33.) 
In  the  High  Court  of  Justice. 

— Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18       ,and 

It  is  ordered  that  this  action  for  the  matters  of  account  in  this 
action,  or  the  following  questions  in  this  action  being  matters  of 
account,  namely,  state  them]  be  referred  to  the  certificate  of* 

,  with  all  the  powers  as 

to  certifying  and  amending  of  a  Judge  of  the  High  Court  of  Justice, 
and  that  the  costs  of  the  and  of  the  reference  be  in 

the  discretion  of  the  said  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  ,  18     . 


No.  133. 

ORDER  FOR  EXAMINATION  OF  WITNESSES  BEFORE  TRIAL. 

(8<<e  Ib.,  Form  H,  34.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the.  Judge,  or  Master]  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18     . 

It  is  ordered  that  a  witness  on  behalf  of  the  be 

examined  viva  voce  (on  oath  or  affirmation)  before 
[or  before  ,  inquire,  special  examiner],  the 

solicitor  or  agent  giving  to  the  solicitor  or  agent 

notice  in  writing  of  the  time  and  place,,  where  the  examination  is  to 
take  place. 
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And  it  is  further  ordered  that  the  examination  so  taken  be  filed 
in  the  oliicv   »f  ,  and  that  an  office  copy  or  copies  thereof 

may  be  read  and  given  in  evidence  on  the  trial  of  this  cause,  saving 
all  just  exceptions,  without  any  further  proof  of  the  absence  of  the 
said  witness  than  the  affidavit  of  the  solicitor  or  agent  of  the 
as  to  his  belief,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


No.    134-        GARXLSHEE  ORDER  (Attaching  Debt.) 
(See  Ib.,  FormH,  37.) 

In  the  High  Court  of  Justice. 

Division. 

[Name  of  Judge  or  Master,]  in  Chambers. 

Between  Judgment  Creditor,  and 

Judgment  Debtor. 

Garnishee . 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  IS     ,  and 

It  is  ordered  tint  all  debts  owing  or  accruing  due  from  the  above 
named  garnishoe  to  the  above  named  judgment  debtor  be  attached 
to  answer  a  judgment  recovered  against  the  said  judgment  debtor 
by  the  above-named  judgment  creditor  in  the  High  Court  of  Justice 
on  the  day  of  18  ,  for  the  sum  of  ••?  ,  on  which 

judgment  the  said  sum.  of  $         ,  remains  due  and  unpaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend  the 
in  Ch  •  as  lite  ca*f.  i)ta>/  />••)  on         day  the         day  of 

18  ,  at  o'clock  in  the  noou,  <>n  an  application  by  the  said 
judgment  creditor,  that  the  said  ga.-nishoe  pay  the  debt  due  from 
him  to  the  said  judgment  debtor,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  judgment. 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


No.    1  *{.">•  GARNISHEE  ORDER  Absolute.) 

(Seelb.,  FormH?  38.) 

In  the  Jiigh  Court  of  Justice. 
Division. 

[Name  of  th*  Judye  or  Matter, ]  in  Chambers. 

Between  Judgment  Creditor,  and 

Judgment  iK'bt.-r, 

<  iarnishee. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the       *      day  of  18     ,  and  whereby  it  was 

ordered  tint  all  d  ;bts  owing  or  accruing  due  from  the  ab<>\v-ti  i-in-d 
garni  re-n  rn  •  1  judgment  debtor  should  be  ;itt 

to  answer  a  ;i._Mi-,it:  r  covered  against  the  said  judgment  debtor 
by  the  abovj-nv  iu  I  ju  Igaiant  creditor  in  the  High  Court  of  Justice 
on  the  day  of  18  ,  for  the  sum  «  ,  on 
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which  judgment  the  said  sum  of  $  remained  due  and  unpaid. 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said 
judgment  creditor  the  debt  due  from  him  to  the  said  judgment 
debtor  (or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judg- 
ment debt),  and  that  in  default  thereof  execution  may  issue  for  the 
same,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 

No.  136. 

ORDER  ON  APPLICATION  TO  TAX  SOLICITOR'S  BILL  OF  COSTS. 

(See  Ib.,  Forms  H,  39-51.) 
In  the  High  Court  of  Justice. 


Division. 


[Name  of  the  Judge  or  Master]  in  Chambers. 
In  the  matter  of  Gentleman, 

One  of  the  Solicitors  of  the  Supreme  Court. 
Upon  application  of 

it  is  ordered  that  the  bill  of  fees,  charges  and  disbursements  deliver- 
ed to  the  applicant  by  the  above-named  solicitor  (or  by  the  above 
solicitor  to  (as  the  case  may  be)  be  referred  to  the 

to  be  taxed,  and  that  the  said  do  take  an  account  of  all 

sums  of  money  received  by  the  said  solicitor  of  or  on  account  of  the 
applicant. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  ,  18     . 


No,    137. 

ORDER  TO  TRY  ACTION  IN  COUNTY  COURT. 
(See  Ib.,  Form  H,  42  ;  R.  S.  O.  c.  49,  s.  3.) 
In  the  High  Court  of-  Justice. 

Division. 

[Name  of  the  Judge  or  Master']  in  Chambers. 

Between  Plaintiff,  and 

Defendant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,   18     ,  and 

it  is  ordered  that  this  action  be  tried  before  the  County  Court  of 
,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  ,  18     . 

No.    138.     ORDER  FOR  EXAMINATION  TOUCHING  MEANS. 

(See  Ib.,  Form  H,  44;  ft.  S.  0.  c.  50,  s.  304.) 
In  theJHigh  Court  of  Justice. 

Division.  A 

Judge  in  Chambers. 
Between  Judgment  Creditor,  and 

Judgment  Debtor. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18    ,  and 
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•rdered  that  the  above-named  do  attend  before  the 

in  Chambers  on  the  day  of  next,  at 

in  the  noon,  to  be  examined  upon  oath  touching  his  means 

of  paying  the  judgment  debt,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  ,  IS     . 


No.    130.  INTERPLEADER  ORDER,  No.  1. 

(See  lb.,  Form  H,  48.) 
In  the  High  Court  of  Justice. 


Division. 

[JWjwe  of  the  Judy?  or  Mazier]  in  Chambers. 
Between  Plaintiff,  and 

Defendant, 
And  between  Claimant,  and 

.Respondent.. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be  brought 
against  the  above  named  [sheriff]  ,  and  that  the  costs  of  this 

application  be 

Dated  the  day  of  18     . 


No.    14O.  INTERPLEADER  ORDER,  No.  '2. 

(See  Ib.,  FormH,  49.) 
In  the  Hi<_'h  Court  of  Justice. 


Division. 

\2fame  of  the  Judye  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant,  and 
Claimant. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as 
defendant  in  this  action  in  lieu  of  the  present  defendant,  and  that 
the  costs  of  this  application  be 
Dated  the  dav  of  18     . 


No.    141.  IMKKPI.KADER  ORDER,  No.  3. 

(See  Ib.,  Form  H,  50.) 
In  the  Hiirh  ( 'ourt  of  Justice. 
Division. 

[X>t,iie  of  the  Jinhji  ,,r  Masfi  /•]  in  Chambers. 
Between  Plaintiff,  and 

Defendant, 
And  bet  we* -n 

and  the  said  execution  creditor,  and  Claimant, 

the  sheriff  of  Respondents. 

Upon  hearing  ,  and  upon  reading  tlf  aliidavit  of 

filed  the  day  of  18     ,  and 
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It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods  seized 
by  him  under  the  writ  of  fieri  facias  issued  herein,  and  pay  the  net 
proceeds  of  the  sale,  after  deducting  the  expenses  thereof,  into 
Court  in  this  cause,  to  abide  further  order  herein. 

And  it  is  further  oidered  that  the  parties  proceed  to  the  trial  of 
an  issue  in  the  High  Court  of  Justice,  in  which  the  said  claimant 
shall  be  the  plaintiff  and  the  said  execution  creditor  shall  be  the 
defendant,  and  that  the  question  to  be  tried  shall  be  whether,  at 
time  of  the  seizure  and  sale  by  the  sheriff,  the  goods  seized  were 
the  property  of  the  claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  from  this  date  and  be 

returned  by  the  defendant  therein  within  days,  and  be 

tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
further  questions  be  reserved  until  after  the  trial  of  the  said  issue, 
and  that  no  action  shall  be  brought  against  the  said  sheriff  for  the 
seizure  of  the  said  goods. 

Dated  the  day  of  ,18 


No.    14£.  INTERPLEADER  ORDER  No.    4. 

(See  lb.,  Formll,  51.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Matter}  in  Chambers. 
Between  Plaintiff,  and 

Defendant, 
And  between 

and  the  said  execution  creditar,  and  Claimant, 

the  sheriff'  of  Respondents. 

Upon  hearing,  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18       ,  and 

It   is   ordered  that  upon   payment  of   the   sum   of   $  into 

Court  by  the  said  claimant   within  from  this  date,  or  upon 

his   giving  within  the   same  time   security    to    the  satisfaction  of 

for  the  payment  of  the  same  amount 

by  the  said  claimant  according  to  the  directions  of  any  order  to  be 
made  herein,  and  upon  payment  to  the  above-named  sheriff  of  the 
possession  money  from  this  date,  the  said  sheriff  do  withdraw  from 
the  possession  of  the  goods  seized  by  him  under  the  \vrit  of  fieri 
facias  herein. 

And  it  is  further  ordered  that  unless  such  payment  be  made  or 
security  given  within  the  time  aforesaid  the  said  sheriff  proceed  to 
sell  the  said  goods,  and  pay  the  proceeds  of  the  sale,  after  deduct- 
ing the  expenses  thereof  and  the  possession  money  from  this  date 
into  Court  in  the  cause,  to  abide  further  order  therein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of  an 
issue  in  the  High  Court  of  •  Justice,  in  which  the  claimant  shall  be 
plaintiff,  and  the  execution  creditor  shall  be  defendant,  and  the 
question  to  be  tried  shall  be  whether  at  the  time  of  seizure  and 
sale  by  the  sheriff  the  goods  seized  were  the  property  of  the 
claimant  as  against  the  execution  creditor. 
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And  it  is  further  ordered  that  this  issue  be  prepared  and  delivered 
by  the  plaintiff  therein  within  from  this  date,  and  be 

returned  by  the  defendant  therein  within  days,  and  be 

tried  at 

And  it  is  further  ordered  that  the  question  of  c  >sts  aud  all  further 
questions  be  reserved  until  after  the  trial  of  the  said  issue,  and  that 
.on   shall  be  brought  against  the  sheriff  for  the  seizure  of  the 
said  goods. 

Dated  the         day  of  IS 


Xo.    14*$.  INTERPLEADER   ORDKR,  No.  5. 

(See  Ib.,  Form  H.  52.) 
In  the  High  Court  of  Justice. 

— Division. 

[Name  of  the  Judge  or  Master,]  in  Chambers. 

Between  Plaintiff',  and 

Defendant. 
And  between 

and  the  said  execution  creditor,  and  Claimant, 

the  sheriff  of  Respondents. 

Upon   hearing  and  upon  reading  the  affidavit  of 

filed  the  day  of  18       ,  and 

It   is  ordered    that  upon   payment  of  the  sum  of  3  into 

Court  by  the  said  elaimant,  or  upon  his  giving  security  to  the  satis- 
faction of  for 
the  payment  of  the  same  amount  by  the  claimant  according  to 
the  directions  of  any  order  to  be  made  herein,  the  above-named 
sheriff  withdraw  from  the  possession  of  the  goods  seized  by  him 
under  the  writ  of  jin-'i  facia*  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  such 
payment  made  or  security  given,  the  sheriff  continue  in  possession 
of  the  goods,  and  the  claimant  pay  possession  money  for  the  time  he 
so  continues,  unless  the  claimant  desires  the  goods  to  be  sold  by  the 
sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay  the  pro- 
ceeds of  the  sale,  after  deducting  the  expenses  thereof  and  the  pos- 
session money  from  this  date,  into  Court  in  the  cause,  or  abide 
further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial  of 
an  issue  in  the  High  Court  of  Justice,  in  which  the  claimant  shall 
be  plaintiff  and  the  execution  creditor  .shall  be  defendant,  and 
that  the  question  to  be  tried  shall  be  whether  at  the  time  of  the 
delivery  of  the  said  writ  to  the  sheriff  tiu  d  were  the 

property  of  the  claimant  as  against  the  execution  creditor. 

And  it  is  further  ordered  that  this  issue  bo  prepared  and  delivered 
by  the  plaintiff  therein  within  from  this  date,  and  be  re- 

turned  by    the    defendant    therein    within  days,     and    be 

tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
further  questions  be  reserved  until  after  the  trial  of  the  said  issue, 
and  that  no  action  will  be  brought  against  ttie  sheriff  for  the  seizure 
of  the  said  goods. 

Dated  the  dav  of  18 
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No.  144.  INTERPLEADER  ORDER,  No.  6. 

(Seelb.,  Form  H,  f>3.) 
In  the  High  Court  of  Justice. 

Division. 

[Name  of  the  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 
And  between  Claimant 

and  the  said  execution  creditor  and 

the  Sheriff  of  Respondents. 

The  claimant  and  the  execution  creditor  having  requested  and 

consented  that  the  merits  of  the  claim   made  by  the  claimant  be 

disposed   of  and   determined    in    a    summary   manner,    now   upon 

hearing  and  upon  reading  the  affidavit  of  filed  the 

day  of  18     ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


No.  145.  INTERPLEADER  ORDER,  No.  7. 

(See  Ib.,  Form  H,  f>4.) 

In  the  High  Court  of  Justica. 

Division. 

[Name  of  the  Judge  or  Af cutter]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 
And  between  Claimant 

and  the  said  execution  creditor  and 

the  Sheriff  of  Respondents. 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  above-named  Sheriff  proceed  to  sell  enough 
of  the  goods  seized  under  the  writ  of  fieri  facias  issued  in  this  action 
to  satisfy  the  expenses  of  the  said  sale,  the  rent  (if  any)  due,  the 
claim  of  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said  sale, 
(after  deducting  the  expenses  thereof,  and  rent,  if  any,)  the  said 
Sheriff  pay  to  the  claimant  the  amount  of  his  said  claim,  and  to  the 
execution  creditor  the  amount  of  his  execution,  and  the  residue,  if 
any,  to  the  defendant. 

And  it  is  further  ordered  that  no  action  be  brought  against  the 
said  Sheriff,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18     . 


FORMS  -  JUDGMENTS. 

Xo.    140-     t.>RDER  DISMISSFNI;   MOTION  (Generally). 

//...  Form  H,  55.) 
Tn  tin1  High  Court  of  Justice. 


Division. 

[Xtinir  of  tht  Judge  or  Master]  in  Chambers. 
Between  Plaintiff,  and 

Defendant. 

11  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  18     ,  and 

It  is  ordered  that  the  application  of  be  dismissed 

(if  the  dismissal  t.s  icith  costs  add),  with  costs  to  be  taxed  and  paid 
by  the  to  the 

Dated  the  day  of  ,18     . 


A  P  V  E  N  D I  X  (I). 
FORMS  OF  JUDGMENT. 
147 

DEFAULT  OP  APPEARANCE  OR  DEFENCE  IN  CASE  OF  LIQUIDATED 

DEMAND. 

(See  R.  Sup.  C.,  1875,  Appendix  (D),  Form  1.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,   Plaintiff,  and 

C.  D.  and  K  F.,  Defendants. 
The  day  of  ,  18     . 

The   defendants  [or  the   defendant  C.    D.]   not  having  appeared 
[or  not  having  delivered  any  statement  of  defence],  it  is  this 
day  ail  judged  that  the  plaintiff  recover  against  the  said  defendant 
$  ,  and  costs  to  be  taxed. 

N<>.   148. 

JuiHiMKNT    IN    DEI  AL'LT    OT    APPEARANCE    OR    DEFENCK    WHERE    TITS' 

DF.MA.ND  is  LIQUIDATED  (Fixed  cosf*. } 

[Title,  &c.] 

The  day  of  ,  18     . 

The  defendant  not  having  appeared  to  the  writ  of 

summons  (or  delivered  any  statement  of  defence  or  demurrer)  it 
is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
detYndniit  >  an>.  costs. 

N      140 

Jl'DKMKVT  IN     Dhh.M   !  I    <>K    APPEARANCE    IN    ACTION    FOK    Kl'COVERY 

«»F  LAND. 
///.,  Form  2.) 
[Title,  &c.] 

The  day  of  18     . 

No  appearance  having  been  entered  to  tl  e  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  n-i-over  possession 
of  the  land  in  the  said  writ  mentioned. 
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No  150. 

JUDGMENT   IN    DEFAULT   OF   DKKENCE   JN    ACTION    FOR  RECOVERY 
ov  LANJJ. 
[Title,  &c.] 

The  day  of  ,18 

No  statement  of  defence  having  been  delivered  herein,  it  is  this 
day  adjudged  that  the  plaintiff  recover  possession  of  the  land  in  the 
statement  of  claim  herein  mentioned  and  described  as 


No.  151. 

JUDGMENT  IN  DEFAULT  OF  DEFENCE  IN  ACTION  FOR  RECOVERY  OF 

LAND  WITH  DAMAGES. 

(See  Order  15,  K.  8.) 

[Title,  &c.] 

The  day  of  ,  18     . 

The  defendant  not  having  delivered  any  statement  of  defence,  it 
is  this  day  adjudged  that  the  plaintiffs  recover  possession  of  the 
land  in  the  statement  of  claim  herein  mentioned,  and  described 
as  ,  in  the  County  of 

and  costs  to  be  taxed,  and  it  is  further  adjudged  that  the  plaintiffs 
recover  against  the  defendant  damages  to  be  assessed. 

Certificate  for  $  ,  taxed  costs,  dated  the  day 

of  ,  18     . 


No.    153. 

INTERLOCUTORY  JUDGMENT    IN    DEFAULT   OF   APPEARANCE  OR 
DEFENCE  WHERE  DEMAND  UNLIQUIDATED. 

(See  R.  Sup.,  April,  18SO,  Form  D,  8.) 

[Title,  &c.] 

The  day  of  ,  18     . 

No  appearance  having  been  entered  to  the  writ  of  summons  (or  no 
statement  of  defence  or  demurrer  having  been  delivered  by  the 
defendant  herein  ; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  the  value  of  the  goods  or  damages,  or  both  an  the  case  may 
be,  to  be  assessed. 

No.  153. 

JUDGMENT  AFTER  APPEARANCE  AND   ORDER  UNDER  ORDER  X. 

RULE    1. 
(See  Ib.,  Form  D,  9.) 

[Title,  &c.] 

The  day  of  ,  18     . 

The  defendant  having  appeared  to  the  writ  of  summons  herein 
•and  the  plaintiff  having  by  the  order  of  ,  dated  day 

of  18     ,  obtained  leave  to  sign  judgment  under  the  Rule 

of  the  Supreme  Court,  No.  80,   for  (recite  order).      It  is  this  day 
adjudged  that  the  plaintiff  recover  against  the  defendant  $ 
and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  ,  as 

-appears  by  a  Master's  certificate  dated  the  day  of  ,  18     . 
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NO.    154.  [Title,  &c.] 

JUDGMENT  [y  DEFAULT  OF  APPEARANCE  OR   DEFENCE,  AFTER 

ASSESSMENT    OF    DAMAGES. 

(Sec  It>.,  Form  3.) 
The  day  of  18     . 

Appearance  having  been  entered  to  the  writ  of  summons  [or  no 
statement  of  defence  or  demurrer  having  been  delivered  by  the 
defendant]  herein,  and  the  damages  which  the  plaintiff  was  entitled 
to  recover  having  been  assessed  at  $  ,  as  by 

dated  the  18     ,   appears,  it  is   adjudged  that  the  plaintiff 

recov  and  costs  to  be  taxed. 


No.   155. 

JUDGMENT    AFTER    TRIAL    BY    Coi'RT    WITHOUT   JURY. 

(No.  1.) 
(See  Ib.,  FormD.  10.) 

[Title,  &c.] 

The  day  of  18     . 

This  action  having  on  the  day  of  18     ,  been  tried 

before  and  the  said  on  the  day  of  18     ,  having 

ordered  that  judgment  be  entered  for  the  for  $ 

It  is  this  day  adjudged  that  the  recover  from  the 

$         and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $         ,  as  appears 
by  a  taxing  officer's  certificate  dated  the          day  of  18     . 


No    150 

JUDGMENT  AT  TRIAL  BY  JUDGE  WITHOUT  A  JURY. 
(No.  ,-?.  See  Ib.,  Form  4. ) 

[Title,  &c.J 

The  day  of  18     . 

The  action  coming  on  for  trial  [the  day  of 

and]  this  day,  before  in  the  presence  of  counsel  for  the  Judgments, 

plaintiff  and  the  defendants  [or,  if  some  <>f  tlie  <l<'f>'iulnnt«  do  not 
appear,  for  the  plaintiff  and  the  defendant  C.  D.,  no  one  appearing 
for  the  defendants  E.  F.  and  G.  If.,  although  they  were  duly  served 
with  notice  of  trial  as  by  the  affidavit  of  liled  the  day 

of  appears,]   upon  hearing   read  the  pleading*  and  what  was 

alleged  by  counsel  on  both  sides,  this  Court  doth  declare,  &c. 
And  this  Court  doth  order  and  adjudge,  £c. 


No.  157.  [Title>  &c.] 

[JUDGMENT  AFTER  TRIAL  I;Y 
(Seelb.,  Form  5.) 
The  day  of  ,   18     . 

The  action   having  on   the  l'2th   and   13th   Novi-inbi-r.   IS     ,   been 
tried  before  the  Honourable  Mr.   Justice  and  a 
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special  jury  of  the  County  of  ,  and  the  jury  having 

found   [state  findings  as  in  Judge's  or  Officfr's  certificate],  and  the 
said  Mr.  Justice  having  ordered  that  judgment  be 

entered  for  the  plaintiff  for  $  and  costs  of  suit  [or  as  the 

case  may  be] :     Therefore  it  is  adjudged  that  the  plaintiff  recover 
against  the  defendant  $  and  $  for  his  costs  of  suit  [or 

that  the  plaintiff  recover  nothing  against  the  defendant,  and  that 
the.  defendant  recover  against  the  plaintiff  $  for  his  costs  of 

defence,  or  as  the  case  may  be]. 


No.  158.  [Title,  &c.] 

JUDGMENT  AFTER  TRIAL  BEFORE  REFEREE. 

(See  Ib.,  Form  6.) 

The  day  of  ,  18     . 

The  action  having  on  the  27th  November,  18  ,  been  tried  before 
X.  Y.,  Esq.,  an  official  [or  special]  referee  ;  and  the  said  X.  Y., 
having  found  [state  substance  of  referee's  certificate],  it  is  this  day 
ad  judged  that 

No.  159. 

JUDGMENT  AFTER  TRIAL  OK  QUESTIONS  OF  ACCOUNT  BY 

REFEREE. 
(See  R.  Sup.  C.,  April,  1880,  Form  D,  6a.) 

[Title,  &c.] 

The  day  of  18     . 

The  questions  of  account  in  this  action  having  been  referred 
to 

and  he  having  found  that  there  is  due  from  the  to  the 

the  sum  of  $  and  directed  that  the  do  pay  the 

costs  of  the  reference. 

It  is  this  day  adjudged  that  the  recover  against  the  said 

$  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  ,  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

18     . 


No    1«0. 

JUDGMENT  o\  MOTION  (GENERAL). 
(See  Ib.,  Form  D,  19  ;  Order  40.) 

[Title,  &c.] 

The  day  of  18     .     (Date  of  Order  of  Court.) 

This  action  having  on  the  day  of  18     ,  come  on 

before  the  Court  on  motion  for  judgment  on  behalf  of  the 
and  the  Court  after  hearing  counsel  for  the  having  ordered 

that  (as  in  order  of  Court. ) 

It  is  this  day  adjudged  that  the  recover   against   the 

the  sum  of  8  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  ,  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of 

18     , 
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No    161. 

::-:VT  iv  PURUSAVCK  OF  ORDER.  (For  use  where  leave  has 
been  gicen  to  sign  Judgui'nt  unit**  some,  condition  should  be 
complied  with. 

See  Ib.,  FormD,  11.) 

[Title,  &c.J 
The  day  of  18 

Pursuant   to  the   order   of  dated  18       .    whereby    it 

was  ordered  and  default  having  been  made 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the  said 
defendant  $         and  costs  to  be  taxed. 

The   above   costs  have   been   taxed  and  allowed  at  $         ,  as  ap- 
pears  by  a  taxing  officer's  certificate  dated  the  day  of 
18 


JUDGMKN-T  IN  PURSUANCE  OF  ORDER.  (For  ust  where  leave  has 
been,  given  to  sign  judgment  unless  money  should  be,  paid  into 
Court. 

[Title,  &c.] 
The  day  of  18      . 

Pursuant   to  the   order  of  dated  the  day   of 

H  ,  whereby  it  was  ordered  that  unless  $  be  paid  into  the 
Court  by  the  defendant  within  a  week,  the  plaintiff  be  at  liberty  to 
sign  final  ju  Igiuent  for  amount  indorsed  on  the  writ  of  summons 
with  interest,  if  any,  and  costs ;  and  the  said  defendant  not 
having  paid  into  0  mrt  the  said  sura  of  $  ,  as  conditioned  by  the 
sai>l  order,  it  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  defendant  $  and  $  for  costs. 

Certificate  for  costs  dated  the  day  of  18 


No    163. 

JroGMExx  ON  CERTIFICATE  OF  CLERK  or  COUNTY  COURT. 
(See  Ib.,  Form  D,   12.) 

[Title,  a*.] 
The        day  of         18 

This  action  having  been  ordered  to  be  tried  in  the   County  Court 
of  and  the  Clerk  of  that  Court  having  certified  that  the  result 

was 

It   is   this   day  adjudged   that        recover    against        §        and 
•  be  taxed. 

its  have  been  tixed  and  allowed  at  $         ,  ;vs  appears 
taxing   officer's    certificate    dated  the         day    of       i  S 


No    164. 

JUDGMENT  FOR  DEFENDANT'S  COSTS  ON  DISCOKTIM  A- 

(See  76.,  EormD,  12.) 
The         day  of         18       . 

The   plaintiff  having   by   a  notice    in  writing  dated  the         day 
of         18       ,    wholly  discontinued   this  action,    [or   withdrawn  hia 
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claim  in  this  action  for  or  withdrawn  so  much  of  his  claim  in  this 
action  as  relates  to — or  as  the  case  may  be,] 

It  is  this  day  adjudged  that  the  defendant  recover  against  the 
plaintiff  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  as 

appears  by  a  taxing  officer's  certificate  dated  the  day  of  18  . 


No.  165. 

JUDGMENT  FOR  PLAINTIFF'S  COSTS  AFTER  CONFESSION  OF  DEFENCE. 

(See  fb.,  Form  D,  14.) 

[Title,  &c.] 

The  day  of  18     . 

The  defendant  in  his  statement  of  defence  herein  having  alleged 
a  ground  of  defence  which  arose  after  the  commencement  of  this 
action,  and  the  plaintiff  having  on  the  day  of  18  ,  delivered 
a  confession  of  that  defence. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  ,  as  appears 
by  a  taxing  officer's  certificate  dated  the  day  of  18  . 


No.  160. 

JUDGMENT  FOR  COSTS  AFTER  ACCEPTANCE  OF  MONEY  PAID  INTO 

COURT. 
(See  /&.,  Form  D,  15). 

[Title,  &c.] 

The  day  of  18     . 

The  defendant  having  paid  into  Court  in  this  action  the  sum  of 
$  in  satisfaction  of  the  plaintiffs  claim,  and  the  plaintiff  having 
by  his  notice  dated  the  day  of  18  ,  accepted  that  sum  in 

satisfaction  of  his  entire  cause  of  action,  and  the  plaintiff's  costs 
herein  having  been  taxed,  and  the  defendant  not  having  paid  the 
same  within  forty-eight  hours  after  the  said  taxation  ; 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $  as  appears 

by  a  taxing  officer's  certificate  dated  the          day  of         18     . 


No,  161. 

JUDGMENT  ON    MOTION  AFTER  TRIAL  OF   ISSUE.      (See  Order  32.) 
(See  lb.,  Form  D,  IS.) 

[Title,  &c.] 

The  day  of  18     .     (Date  of  order  of  Court.) 

The  (Issues  or  Questions)  of  fact  arising  in  this  action  by  the 
order  dated  the  day  of  ordered  to  be  tried    before 

having  on  the  day  of  being  tried  before 

and  the  having  found  ,  now  on  motion  before  the 

Court  for  judgment  on  behalf  of  the  ,  the  Court  having 
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It  is  this  day  adjudged  that  the  recover  against  th«- 

the  sum  of  $  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  $ 
appears  by  a  taxing  officer's  certificate  dated  the  day  of 

18     . 


No.  168. 

OF  JUDGMENT  ON  PIUEJIPE  FOR  SALK  OR  FORECLOSURE  WITH 
REFERENCE  AS  TO  INCUMBRANCES,  &c..  AND  ORDERS  FOR  IM- 
MEDIATE PAYMENT  A.ND  DELIVERY  OF  POSSESSION.  [Not  in  the 
English  Schedule.] 

[Title,  &c.] 

].  Upon  the  application  of  the  plaintiff  under  Rule  No.  78,  of  the 
Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of  summons 
issued  in  this  action,  and  indorsed  under  Rule  No.  17,  and  an 
affidavit  of,  &c.,  filed,  &c.,  and  an  affidavit  of,  £c.,  filed,  &c.,  of 
service  of  the  said  writ  on  the  defendant,  and  no  appearance  having 
been  entered  in  the  said  action  as  by  the  (books  in  the  office  of  the 

at  j  appears  ; 

'2.  It  is  ordered  that  all  necessary  inquiries  be  made,  accounts 
taken,  costs  taxed,  and  proceedings  had  for  redemption  or  sale  (or 
redemption  or  foreclosure),  and  that  for  these  purposes  the  cause  be 
referred  to  the  Master  of  this  Court  at 

3.  (  Where  judgment  is  for  immediate  payment  add,  it  is  further- 
ordered  that  the  defendant  do  forthwith  after  the  making  of 
the  Master's  report  pay  to  the  plaintiff  what  shall  be  found  due  to 
him  for  principal  money,  interest  and  costs  at  the  date  of  said  report, 
and  upon  payment  of  the  amount  due  to  him  (where  judgment  is  for 

i  I,  before  the  sale  hereinbefore  directed  shall  have  taken  place) 
that  the  plaintiff  do  assign  and  convey  the  mortgaged  premises,  and 
deliver  no  all  documents  relating  thereto). 

4.  Where  judgment   <•>•  for  immediate  possession,  add,  it  is  further 
ordered  that  the  defendant  do   forthwith   deliver  to  the  plaintiff,  or 
to  whom  lie  may  appoint,  possession  of  the  lands  and  premises  in 
question,  in   this  cause,  or  of  such  part  thereof  as  may  be  in  the 
possession  of  the  said  defendant.) 


NO.  n;» 

FORM  OK  JUDGMENT  KOK  FORECLOSURE  OF  SALE,  ACCOUNT  TAKEN 
BY  REGISTRAR,  AND  ORDERS  FOR  IMMEDIATE  PAYMKNT  AND 
DELIVERY  OF  POSSESSION.  [Xot  in  the  English  Schedule.] 

[Title,  &c.] 

1.  Upon  the  application  of  the  plaintiff  under  Rule  No.  78,  of  the 
Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of  summons 
issued   in   this   action,    and  indorsed    under    Ltule   No.    17,    and  an 
affidavit  of,   .fee.,  iiled,   .\:c.,  and   an   affidavit  of,   &c.,    riled,  &c.,  of 
service  of  the  said  writ  on  the  defendant,  and  no  app'-arancr  1: 
been  entered  in  the  said  action   as  by  the  (books  in  the  office  of  the 

of  )   appears  ; 

2.  This  Court  finds  that  the   subsequent   interest  at  the  rate  of 

per  centum  per  annum  on  the  sura  of  principal  IIK-IM-V 

secured  by  the  indenture  of  mortgage  in  the  pleadings  mention. -.1. 
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up  to  the  day  of  next,  being  the  time  appointed  for  pay- 

ment as  hereinafter  mentioned,  amounts  to  and  that  the  costs 

of   the   plaintiff  amount   to  which  said  subsequent  interest 

and   costs   being  added   to  the   sum  of  claimed  by  the 

indorsement   on   the   writ  served   on  the  defendant  make  to- 

gether the  sum  of 

3.  And  upon  the  said  defendant  paying  the  said  sum  of 

into   the  bank  at   the  between  the   hours  of    ten 

o'clock  in  the  forenoon  and  one  o'clock  in  the  afternoon  of  the 
day  of  next,   to  the   joint    credit    of   the   plaintiff    and   the 

Registrar  [tohere  order  for  payment  granted  insert,  or  in  case  the 
plaintiff  shall  (where  judgment  in  for  sale  add,  before  the  sale  herein- 
after directed  shall  have  taken  place)  recover  the  amount  due  to 
him  under  the  order  for  paj-ment  hereinafter  contained],  it  is  ordered 
that  the  said  plaintiff  do  assign  and  convey  the  mortgaged  premises, 
and  deliver  up  all  documents  relating  thereto  : 

4.  But  in  default   of  the  said  defendant  making  such  payment  by 
the  time  aforesaid,  it  is  ordered  (where  judgment  is  for  foreclosure, 
after    "it  is  ordered,"  say  "  that  the  said  defendant  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  equity  of  redemption 
in  and  to  the  said  premises  ;"  where  judgment  is  for  sale,  then  after 
the  words  "it  is  ordered, "  say  "  that  the  said  premises  be  sold,  with 
the  approbation  of  the  Master  of  this  Court  at  ). 

5.  (If  judgment  is  for  foreclosure  omit  this  section.)     It  is  ordered 
that  the  purchasers  do  pay  their  purchase  money  into  Court,  to  the 
credit  of   this  cause,  and  that  the  same  when  so  paid  in  be  applied 
in  payment   of  what  has  been   found    due    to    the    said  plaintitf  to- 
gether  with  subsequent  interest   and  subsequent   costs,  to  be  com- 
puted and  taxed  by  the  said  Master,  and  that  the  balance  do  abide 
the  further  order  of  the  Court. 

6.  (Where  judgment   is  for   immediate  payment  add :)     And  it  is 
further  ordered  that  the  defendant  do  forthwith  pay  to  the 
plaintitf  the   sum  of                 being  the   amount  due  to  the  plaintiff 
at  the  date  hereof  for  principal  money,  interest  and  costs. 

7.  (  Where  judgment    is  for  immediate  possession  add  :)     And  it  is 
further  ordered   that   the    defendant  do    forthwith   deliver    to  the 
plaintiff      ,  or  to  whom  he   may   appoint,    possession   of  the  mort- 
gaged premises,    or  of  such   part   thereof  as  may  be  in  possession  of 
the  said  defendant     . 


NO.  no. 

FORM   OF   JUDGMENT   FOR  REDEMPTION,  ISSUED  BY  A    LOCAL  MASTER. 

(Not  in  the  English  Schedule.) 
[Title,  &c.] 

1.  Upon  the  application  of  the  plaintiff,  under  Rule  No.  78,  of 
the  Rules  of  the  Supreme  Court,  and  upon  reading  the  writ  of 
summons  issued  in  this  action,  and  indorsed  under  Kule  No.  16. 
and  an  affidavit  of,  &c.,  filed,  &c.,  and  an  affidavit  of,  &c.,  tiled,  <fce., 
of  service  of  the  said  writ  on  the  defendant,  and  no  appearance 
having  been  entered  in  the  said  action,  as  by  the  (books  in  the 
•  •office  of  the  at  )  appears  ; 
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2.  It  is  ordered  that  all  necessary  inquiries  be  made,    accounts 
taken,  costs  taken,  and  proceedings  had  for  the  redemption  of  the 
premises  in  question,  and  that  for  this  purpose  the  cause  be  referred 
to  the  Master  at 

3.  And  it  is  ordered  that  upon  the  plaintiff    paying  to  the  de- 
fendant    what  shall  be  found  due  to  him,  or  in  case  nothing  shall  be 
found  due  to  the  defendant      then  forthwith  after  the  continuation 
of  the  said  Master's  report,  that  the  defendant  do  reconvey  the  said 
mortgaged  premises,  and  deliver  up  all  documents  relating  thereto. 

4.  It  is  further  ordered  that  in   case   the   plaintiff  shall   make 
default  in  payment  as  aforesaid  of  what  may  be  found  due  to  the 
defendant     that  the  plaintiff 's  action  do  stand  dismissed  out  of  this 
Court,  with  costs  to  be  paid  by  the  plaintiff    to  the  defendant 
forthwith  after  taxation  thereof. 

5.  It  is  further  ordered  that  in  case  nothing  shall  be  found  due 
from  the  plaintiff     to  the  defendant      that  the  defendant      do  pay 
the  plaintiff    his  costs  of  this  suit  forthwith  after  taxation  thereof, 
'and  in  case  any  balance  shall  be  found  due  from  the  defendant    to 
the   plaintiff    that  the  defendant      do   pay  such   balance  to  the 
plaintiff    forthwith  after  the  confirmation  of  the  Master's  report. 


No.   171. 

FORM  OF  JUDGMENT  FOR  ADMINISTRATION   BY  A  LOCAL  MASTER. 

(See  Order  1,  ft.  3.) 
[Not  in  the  English   Schedule.] 

1.  Upon  the   application   of  the   above-named  plaintiff    in  the 
presence  of  the  solicitor  for  the  defendant  [or  no  one  appearing  for 
the  defendant  although  duly  notified  as  by  affidavit  filed  appears], 
and  upon  hearing  read  the  affidavits  and  papers  filed,  and  what  was 
alleged  by  the  solicitor  for  [the  applicant  or  all  parties]. 

2.  It   is  ordered  that  all  necessary  inquiries  be  made,  accounts 
taken,  costs  taxed  and  proceedings  had  for  the  administration  and 
final  winding  up  of  the  personal  [and  real]  estate  of 

and  for  the  adjustment  of  the  rights  of  all  parties  interested  therein, 
by  the  Master  of  this  Court  at 

3.  And  it  is  ordered  that  all  balances  which  may  be  found   due 
from  the  plaintiff     or  defendant      [or  any  or  either  of  them]  to  the 
said  estate  be,  forthwith  after  the  same  shall  have  been  ascertained 
as  aforesaid,  paid  into  Court  to  the  credit  of  this  cause,  subject  to 
the  further  order  of  the  Court. 

4.  And  it  is  ordered  that  such  personal  [and  real]  estate,  or  such 
parts  thereof  as  the  said  Master  may  hereafter  direct,  be  sold,  as 
the  said  Master  may  direct,  and  that  the  purchasers  do  pay  their 
purchase  money  into  Court  to  the  credit  of  this  cause,  subject  to  the 
order  of  the  Court. 

5.  It  is  further  ordered  that  the  Master  do  execute  conveyances 
for  any  infant  parties  who  by  reason  of  their  tender  years  are  unable 
to  execute  the  same. 

44 
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NO.  m. 

FORM  OF  JUDGMENT  FOB  PARTITION  OR  SALE  BY  A  COUNTY  COURT 
JUDGE  OR  A  LOCAL  MASTER. 

(See  Order  1,  R.  3.) 
[Not  in  the  English  Schedule.] 

1.  Upon   the   application   of  the  above-named  plaintiff     in  the 
presence  of    the  solicitor    for  the  defendant      [or   no  one  appear- 
ing for  the  defendant  although  duly  notified  as  by  affidavit  filed 
appears]  and  upon   hearing  read    the   affidavits  and    papers  filed, 
and   what  was  alleged   by   the  solicitor   for   [the  applicant  or  all 
parties]. 

2.  It  is  ordered  that  all  necessary  inquiries  be  made,   accounts 
taken,  costs  taxed  and  proceedings  had  for  the  partition  or  sale  of 
the  lands  and  premises  in  the  said  affidavits  mentioned,  and  for  the 
adjustment  of  the  rights  of  all   parties  interested  therein,  or  for  a 
partition  of  part  and  sale  of  the  remainder  of  the  said  lands  as  may 
be  most  for  the  interest  of  the  parties  entitled  to  share  therein  [by 
the  Master  of  this  Court  at  ]. 

3.  And  it  is  further  ordered  that  the  said  lands,    or  such  part 
thereof  as  the  said  Master  shall  think  fit,  be  sold,  with  the  appro- 
bation of   the  said  Master,   freed  from  the  claims  of  such  of  the 
incumbrancers  thereon   (if  any)  whose  claims  were  created  by  par- 
ties entitled  to  the  said  lands  before  the  death  of  the  said  testa- 
tor, [or,  intestate]  as  shall  have  consented  to  such  sale,  and  sub- 
ject  to   the  claims  of  such  of  them   as  shall   not  have  consented 
[and  freed  also  from  the  dower  of  as  the  case  may  be],  and 
that  the  said  Master                     do  execute  the  conveyances  on  be- 
half of  such  of  the  infant  parties  as,  by  reason  of  their  tender  years, 
are  unable  to  execute  the  same,  and  that  the  purchasers  do  pay  their 
purchase  money  into  Court  to  the  credit  of  this  cause,  subject  to  the 
order  of  the  Court. 

4.  And  it  is  further  ordered  that,  in  the  event  of  a  partition  of 
the  whole  of  the  said  land,  or  in  the  event  of  a  partition  of  a  part 
and  the  proceeds  of  the  sale  of  the  remainder  being  insufficient 
to  pay  the  costs  in  full,  the  costs,  or  so  much  thereof  as  remains 
unpaid,  be  borne  and  paid  by  the  said   parties   according  to  their 
shares  and  interests  in  the  said  lands  [if  there  be  any  infant  parties 
interested  in  the  estate  add]  and  that  the  proportion  of  the  said  costs 
payable  by  the  infant  parties  respectively  be,  and  the  same  is  here- 
by declared  to  be,  a  lien  on  their  respective  shares,   and  that  the 
plaintiff  do  pay  the  guardian  of  the  infant  defendants  his  costs  of 
this  suit  and  that  the  same  be  added  to  his  own  costs. 

No.    !?•(•  CERTIFICATE  OF  TAXATION. 

[Title,  &c.] 
I  certify  that  the  costs  of  the      have  been  taxed  and  allowed  at  $ 

Dated,  &c. 

No.    114.          (See  R-  SuP-  c->  Appx.  B,  Form  15.) 
FORM  OF  CERTIFICATE  OF  OFFICER  AFTER  TRIAL  BY  A  JURY. 

[Title,  &c.] 

I  certify  that  this  action  was  tried  before  the  Honourable  Mr.  Jus- 
tice and  a  special  jury  of  the  County  of  on  the 
and            clays  of  October,  18     . 
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The  jury  found  [state  ^findings], 

(Jf  the  Judge  gives  instructions  as  to  the  judgment  thereon  add). 
And  the  said  Judge  directed,  &c.,  [as  the  case  may  be]. 
Dated,  &c. 


APPENDIX  (J). 

WRITS    OF    EXECUTION. 
No.  175.  WRIT  OF  FIERI  FACIAS. 

(See  R.  Sup.C.,  Appx.  F.  Form  1.) 
In  the  High  Court  of  Justice. 

Division. 

Between  A.  B.,  Plaintiff,  and 

C.  D.,  and  others,  Defendants. 

>ria,   by   th'e   Grace  of  God,    of  the  United  Kingdom  of  Great 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
To  the  Sheriff  of         greeting. 

We  command  you  that  of  the  goods  and  chattels  (or  lands  and 
tenements)  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  the 
sum  of  $  and  also  interest  thereon  from  the  day  of 

[Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to  be 
paid,  or  day  from  which  interest  is  directed  by  the  order  to  run,  as  the 
case  may  iV],  which  said  sum  of  money  and  interest  were  lately 
before  the  Justices  of  our  High  Court  of  Justice  in  a  certain  action 
[or  certain  actions,  as  tJie  case  may  be],  wherein  A.  B.  is  plaintiff, 
and  C.  D.  and  others  are  defendants  [or  in  a  certain  matter  there 
depending  intituled  "  In  the  matter  of  E.  F.,"  as  the  case  may  be]  by 
a  judgment  [or  order  as  the  case  may  be]  by  a  judgment  [or  order  as 
the  case  may  be]  of  our  said  Court,  bearing  date  the  day  of 
adjudged  [or  ordered  as  the  case  may  be],  to  be  paid  by  the  said 
C.  D.  to  A.  B.,  together  with  certain  costs  in  the  said  judgment 
[or  order  a.s  tin'  ca*e  may  be]  mentioned,  and  which  costs  have  been 
taxed  and  allowed  (by  one  of  the  taxing  masters  of  our  said  Court) 
at  the  sum  of  3  as  appears  by  the  certificate  of  the  said  taxing 
master,  dated  the  day  .  And  that  of  the  goods  and 
chattels  (or  lands  or  tenements)  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  the  said  sum  of  $  [costs],  to- 
gether with  interest  thereon  from  the  day  of  ,  (the  date 
of  the  certificate  of  taxation.  The  writ  must  be  so  moulded  as  to  fol- 
low the  substance  of  t/ie  judgment  or  order)  and  that  you  have  that 
money  and  interest  before  our  Justices  aforesaid  at  Toronto,  im- 
mediately after  the  execution  hereof,  (or  in  the  case  of  lands  and 
tenements,  immediately  after  the  expiration  of  twelve  months  from 
the  day  of  your  receipt  hereof,  to  be  paid  to  the  said  A.  B.  in  pur- 
suance of  the  said  judgment  [or  order  as  the  case  may  be].  And  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  our  Justices  aforesaid  at  Toronto,  immediately  after  the  execution 
thereof.  And  have  there  then  this  writ. 

Witness,  the  Honourable        President,  &c. 

The        day  of         18     . 
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No.  1T6.        FIERI  FACIAS  ON  ORDER  FOR  COSTS. 

(See  R.  Sup.  C.,  April,  1880,  Form  F,  la.) 
[Title,  &c.] 

Victoria,  &c. 

To  the  sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  in  your 

bailiwick  you  cause  to  be  made  the  sum  of  for  certain  costs 

which  by  an  order  of  our  High  Court  of  Justice,  dated  the 
day  of  18     ,  where  ordered  to  be  paid  by  the  said  to 

and  which  have  been  taxed  and  allowed  at  the  said  sum,  and  interest 
on  the  said  sum,  at  the  rate  of  six  per  centum  per  annum  from  the 
day  of  18     ,  and  that  you  have  the  said  sum  and 

interest  before  the  Justices  of  our  High  Court  at  Toronto,  immedi- 
ately after  the  execution  hereof,  to  be  rendered  to  the  said 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  immediately  after  the  execution  hereof.     And  have 
there  then  this  writ. 

Witness,  &c. 

The  day  of  18    . 

Indorsements. 

Levy  $  and  $  for  costs  of  execution,  &c.,  and  also  interest 
on  $  at  6  per  centum  per  annum  from  the  day  of 

18  ,  until  payment ;  besides  sheriff's  poundage,  officer's  fees,  costs 
of  levying,  and  all  other  legal  incidental  expenses. 

This  writ  was  issued  by  of  agent  for  of 

.solicitor  for  the 

The  is  a  and  resides  at  in  your  bailiwick. 

No.  HT 

WRIT  OF  VENDITIONI  EXPONAS. 
(See  R.  Sup.  C.,  Appendix  F,  Form  3.) 

[Title,  &c.] 
Victoria,  &c. 

To  the  sheriff  of  greeting. 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods 
;and  chattels  (making  the  necessary  variations  of  this  form  throughout 
in  the  case  of  lands  and  tenements)  of  C.  D.  [here  recite  the  fieri  facias 
to  the  end].  And  on  the  day  of  you  returned  to  our 

Justices  in  the  Division  of  our  High  Court  of  Justice  afore- 

said, that  by  virtue  of  the  said  writ  to  you  directed  you  had  taken 
goods  and  chattels  of  the  said  C.  D.  to  the  value  of  the  money  and 
interest  aforesaid,  which  said  goods  and  chattels  remained  in  your 
hands  unsold  for  want  of  buyers.  Therefore,  we  being  desirous 
that  the  said  A.  B.  should  be  satisfied  his  money  and  interest  afore- 
said, command  you  that  you  expose  to  sale  and  sell,  or  cause  to  be 
sold,  the  goods  and  chattels  of  the  said  C.  D.  by  you  in  form 
aforesaid  taken,  and  every  part  thereof,  for  the  best  price  that  can 
be  gotten  for  the  same,  and  have  the  money  arising  from  such  sale 
before  our  Justices  aforesaid,  at  immediately  after  the 

execution  hereof,  to  be  paid  to  the  said  A.  B.  And  have  there  then 
this  writ. 

Witness,  &c.  ,  the  day  of  18     . 


FORMS — WRITS  OF  EXECUTION.  693 

No.    118.  WRIT  OF  POSSESSION. 

(Seelb.,  Form  7.) 

[Title,  &c.] 

Victoria,  &c. ,  to  the  sheriff  of  ,  greeting. 

Whereas,  lately  in  our  High  Court  of  Justice,  by  a  judgment  of  the 
Division  of  the  same  Court  [A .  B.  recovered]  or  [E.  F.  was 
ed  to  deliver  to  A.  B.]  possession  of  all  that 

with  the  appurtenances  in  your  bailiwick  :  Therefore,  we  command 
you  that  you  enter  the  same,  and  without  delay  cause  the  said  A .  B. 
to  have  possession  of  the  said  land  and  premises  with  the  appurten- 
ances, and  that  you  defend  and  keep  him  and  his  assigns  in  peace- 
able and  quiet  possession  when  and  as  often  as  any  interruption  may 
or  shall,  from  time  to  time,  be  given  or  offered  to  them  or  any  of 
them.  Witness,  &c. 

[The  latter  part  of  this  form  is  taken  from  the  form  of  a  Writ  of 
Assistance,  and  does  not  correspond  with  the  form  of  a  Writ  of 
Possession  under  the  English  Judicature  Acts.] 


No.    ITU.  WRIT  OF  DEWVERY. 

(See.  Ib.,  Form  8.) 
[Title,  &c.] 

Victoria,  &c.,  to  the  sheriff  of 

greeting  :  We  command  you,  that  without  delay  you  cause  the  fol- 
lowing chattels,  that  is  to  say  [here  enumerate  the  chattels  recovered 
by  the  judgment  for  the  return  of  which  execution  has  been  ordered  to 
.  to  be  returned  to  A.  B.,  which  the  said  A.  B.,  lately  in  our 
recovered  against   C.  D.    [or  C.  D.   was  ordered  to 
deliver  to  the  said  A.  B.}  in  an  action  in  the  Division 

of  our  said  Court.*  And  we  further  command  you,  that  if  the  said 
chattels  cannot  be  found  in  your  bailiwick,  you  distrain  the  said 
C.  D.  by  all  his  lands  and  chattels  in  jrour  bailiwick,  so  that  neither 
the  said  C.  D.  nor  any  one  for  him  do  lay  hands  on  the  same  until 
the  said  C.  D.  render  to  the  said  A.  B.  the  said  chattels  ;  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to 
the  Justices  of  the  Division  of  our  High  Court  of  Justice 

at  Toronto,  immediately  after  the  execution  hereof,  and  have  you 
there  then  this  writ. 

Witness,  etc, 

No.  180. 

THE  LIKE,  BUT  INSTEAD  OF  A  DISTRESS  UNTIL  THE  CHATTEL  is  RE- 
TURNED, COMMANDING  THE  SHERIFF  TO  LEVY  ON  THE  DEFEND- 
ANT'S GOODS  THE  ASSESSED  VALUE  OF  IT. 

[Proceed  as  in  the  preceding  form  until  the  *,  and  then  thus :] 

And  we  further  command  you  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick,  of  the  goods  and  chattels  of  the  said  C.  D. 
in  your  bailiwick  you  cause  to  bo  made  .?  [the  a.*.*'  •>•*•< •</  calui: 

of  the  chattels],  and  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  the  Judges  of  the  Division  of  our  High 

'Jourt  of  Justice  at  Toronto,  immediately  after  the  execution  hereof, 
and  have  you  there  then  this  writ. 
Witness,  etc. 
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No.   181.  WRIT  OF  ATTACHMENT. 

(See  Ib.,  Form  9.) 

[Title,  &c.] 
Victoria,  etc., 

To  the  sheriff  of  ,  greeting  : 

We  command  you  to  attach  C.  D.  so  as  to  have  him  before  us  in 
the  Division  of  our  High  Court  of  Justice  there  to 

answer  to  us,  as  well  touching  a  contempt  which  he  it  is  alleged  hath 
committed  against  us,  as  also  such  other  matters  as  shall  be  then 
and  there  laid  to  his  charge,  and  further  to  perform  and  abide  such 
order  as  our  said  Court  shall  make  in  this  behalf,  and  hereof  fail  not, 
and  bring  this  writ  with  you.  Witness,  etc. 


No.  18£.  WRIT  OF  SEQUESTRATION. 

(See  Ib.,  Form  10.) 

[Title,  &c.] 
Victoria,  etc., 

To  the  sheriff  of  ,  greeting  : 

Whereas  lately  in  the  Division  of  our  High  Court  of 

Justice  in  a  certain  action  there  depending,  wherein  A.  B.  is  plain- 
tiff and  C.  D.  and  others  are  defendants  [or,  in  a  certain  matter 
there  depending  intituled  "In  the  matter  of  E.  F.,  as  the  case,  may 
be]  by  a  judgment  [or  order  as  the  case  may  be]  of  our  said  Court 
made  in  the  said  action  [or  matter],  and  bearing  date  the 
day  of  18  ,  it  was  ordered  that  the  said  C.  D.  should 

[pay  into  Court  to  the  credit  of  the  said  action  the  sum  of  $  ; 

or,  as  the  case  may  be].  Know  ye,  therefore,  that  we  have  given, 
and  by  these  presents  do  give,  to  you  full  power  and  authority  to 
enter  upon  all  the  lands,  tenements  and  real  estate  whatsoever  of 
the  said  C.  D. ,  and  to  collect,  receive  and  sequester  into  your  hands, 
not  only  all  the  rents  and  profits  of  his  said  lands,  tenements  and 
real  estate,  but  also  all  his  goods,  chattels  and  personal  estates  what- 
soever ;  and  therefore  we  command  you,  that  you  do  at  certain  pro- 
per and  convenient  days  and  hours,  go  to  and  enter  upon  all  the 
lands,  tenements  and  real  estates  of  the  said  C.  D.,  and  that  you  do 
collect,  take  and  get  into  your  hands  not  only  the  rents  and  profits 
of  his  said  real  estate,  but  also  all  his  goods,  chattels,  and  personal 
estate,  and  detain  and  keep  the  same  under  sequestration  in  your 
hands  until  the  said  C.  D.  shall  pay  into  Court,  to  the  credit  of  the 
said  action,  the  sum  of  $  [or,  as  the  case  may  be,]  clear  his 

contempt,  and  our  said  Court  make  other  order  to  the  contrary. 
Witness,  &c. 


No. 

DELIVERY  OR  ASSESSED  VALUE  OF  CHATTELS. 
(See  R.  Sup.  C.,  April,  1880,  Form  F,  11.) 

[Title,  &c.] 
Victoria,  &c.,  to  the  sheriff  of  greeting. 

We  command  you  that  without  delay  you  cause  to  be  returned 
to  the  following  chattels,  namely  (Enumerate  chattels 

recovered  by  judgment  for  the   return   of  which   execution  has  been 


FORMS WRITS    OF    EXECUTION. 

ordered  to  issue),  which  the  said  lately  (recovered  against  or 

was  ordered  to  deliver  to  the  said),  in  an  action  in  our  High  Court 
of  Justice. 

And  we  further  command  you  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick  then  of  the  goods  and  chattels  of  the  said 
in  your  bailiwick  you  cause  to  be  made  (the  a  abused 
value  of  the  chattels.}  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  hereof.  And  have  there  then  this  writ. 

Witness,  &c. 

Indorsement*. 

If  the  chattels  cannot  be  found  in  your  bailiwick,  levy  $ 
the  assessed  value  thereof,  and  interest  thereon  at  6  per  centum  per 
annum  from  the         day  of         18     ,  until  payment,  besides  sheriffs 
poundage,  officers'  fees,  costs  of  levying,  and  all  other  legal  inciden- 
tal expenses. 

This  writ  was  issued  by  of  agent  for 

of  solicitor  to  the  who  reside   at 

The  defendant  is  a  and  resides  at  in  your 

bailiwick. 


No.  184. 

WARRANT    FOR    ARREST   OF   A    DEFAULTING    WITNESS. 

[This  form  is  new.] 
Province  of  Ontario, 
County  of 

Between  A.  B.,  Plaintiff,  and 

C.  D.,  Defendant. 
To  E.  F. 

Whereas  proof  has  been  made  before  me  that  H.  N.  was  duly 
subpoenaed  to  give  evidence  on  behalf  of  the  plaintiff  (or  as  the  cast 
may  be],  in  the  above  cause  at  the  sittings  of  the  Court  of  Assize 
(or  as  the  case  may  be),  at  Toronto  (or  as  the  case  may  he),  which 
commenced  on  the  day  of  *?  5  tnat  ^e  presence  of 

the  said  H.  N.,  is  material  to  the  ends  of  justice  ;  and  that  the  said 
H.  N.,  has  failed  to  attend  in  accordance  with  the  requirements  of 
the  subpoena. 

These  are  therefore  to  command  you  to  take  the  said  H.  N.  and 
to  bring  and  have  him  before  me  at  the  said  sittings,  or  before  such 
other  Judge  as  may  be  presiding  thereat,  there  to  testify  what  he 
may  know  concerning  the  matters  in  question  in  the  said  cause,  and 
that  you  detain  him  in  your  custody  until  he  shall  have  given  his 
evidence,  or  until  the  said  sittings  shall  have  ended,  or  until  other 
order  be  made  by  the  Court  concerning  him. 

Given  under  my  hand  this  day  of          A.D.  18     ,  at 

J.  J.  M. 


APPENDIX. 
IN    THE    COURT    OF    APPEAL. 

GENERAL   ORDERS. 

30TH  DAY  OF  MARCH,  1878. 

AII prior  •*••  Upon,  from  and  after  this  date,  all  Rules  and 
rules  and  Orders  heretofore  made,  and  now  in  force  regulating 

orders  as  to  ,  1  ..  ,  ,.  .          ...  °  •         ,  5* 

civil  causes  the  practice  and  proceedings  in  civil  causes  in  this 
excepuLse  Court  are  annulled,  except  the  Rules  now  in  force  re- 
r^afsto  sPect^nS  appeals  to  Her  Majesty  in  Privy  Council  (a) 
Privy  s  and  the  following  Orders  made  under  the  authority 

of  the  Court  of  Appeal  Act  are  substituted  for  the 

same. 

(a)  For  these  Rules,  see  Appendix  E.,  p.  718. 

whatsecu-       ^-  Unless  otherwise  specially  ordered  by  the  Court 

^Ivenon6     aPPea^ed  from  or  a  Judge  thereof,  the  security  required 

Appeals.       by  sections  26  and  27  of  the  said  Act  shall  be  personal 

and  by  bond,  and  may  be  in  the  form  given  in  the 

Appendix,  mutatis  mutandis.     (Form   A.)     Provided 

that  in  any  case  in  which  execution  may  be  stayed 

on  the  giving  of  security  under  section  27,  such  security 

may  be  given  by  the  same  instrument,  whereby  the 

security  prescribed  in  section  26  is  given. 

Section  26  of  the  Court  of  Appeal  Act  above  referred  to  has  been 
re-enacted  with  some  modifications  in  section  38  of  the  Judicature 
Act  (see  supra  p.  56) 

Section  27  is  printed  in  the  note  to  Order  8,  infra. 

Notice  of  Appeal: — The  first  step  to  be  taken  in  an  appeal  will  be 
Notice  of      the  giving  of  notice  of  appeal  under  section  38  of  the  Act. 

The  mere  communication  by  an  unsuccessful  party  to  his  opponent 
of  his  intention  to  appeal  is  not  sufficient  notice  of  appeal  (In  Re  Blyth 
<fc  Young,  13  Ch.  D.  416 ;  Re  New  Callao  Co.,  22  Ch.  D.  484).  See 
KettkweU  v.  Watson,  W.  N.  1883,  102. 

Where  an  appellant  has  given  notice  of  his  intention  to  withdraw 
his  appeal  and  has  obtained  respondent's  consent,  he  cannot  after- 
wards revoke  it  and  proceed  with  the  appeal  (  Watson  v.  Cave,  29  W. 
R.  768 ;  44  L.  T.  40  ;  50  L.  J.  Chy.  561  ;  17  C.  L.  J.  366). 
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In  Ontario  the  form  of  notice  and  the  mode  in  which  it  is  to  be     Order  2- 
given   are  provided  by  sec.  30  of  the  Appeal  Act  (R.  S.  0.  c.  38) 
which  is  as  follows  : 

'.   A  party   desirous  of   appealing   from   any  judgment  of   a  Rev.  - 
Superior  Court  or  of  a  Judge  thereof  shall  file  a  notice  of  appeal  with  c-  38>  s-  30- 
the  Registrar  of  the  Court  of  Appeal,  and  shall  serve  a  copy  thereof 
on   the  respondent,  his  solicitor  or  agent  before  giving  the  security 
required  by  this  Act. 

"2.  Such  notice  may  be  in  the  following  form  : 

"!N  THE  COURT  OF  (Q.  B.,  CHY.  OR  C.  P.) 

"Between  A.  B.,  Plaintiff  (Appellant  or  Respondent)  and  C.  D.,  Form. 
Defendant  (Respondent  or  Appellant)  (or  as  the  case  may  require). 

"Take  notice  that  A.  B.  the  above  named  Plaintiff  hereby  appeals 
from  the  (judgment,  decree,  rule,  order,  or  decision)  pronounced  in 
this  cause  (or  matter),  by  this  Court  (or  by  Mr.  Justice  ),  on 

the  day  of  18     ,  whereby  a  rule  nisi,  obtained  by    the 

Plaintiff  for  a  new  trial,  was  discharged  (or  as  the  case  may  be)." 

Section  38  of  the  Judicature  Act  provides  that  no  appeal  shall  be 
allowed  unless  notice  of  appeal  is  given  as  mentioned  in  that  section 
within  one  month  after  the  judgment  complained  of,  nor  unless 
security  for  costs  is  given  within  three  months  after  the  judgment 
complained  of,  or,  in  each  case,  within  sxach  further  time  as  the  Court 
appealed  from,  or  a  Judge  thereof,  may  allow. 

The  language  of  the  section  is  very  similar  to  that  of  Con.  Stat. 
c.  13,  s.  25,  under  which  it  was  held  that  the  mere  statement 
of  an  unexplained  oversight  on  the  part  of  a  solicitor  is  an  insufficient 
ground  for  extending  the  time  for  giving  notice  of  appeal,  though  it 
might  be  otherwise  if  an  important  question  of  law  were  involved, 
as  to  which  there  was  a  conflict  between  the  Courts  (Gordon  v.  G. 
W.  £.,  6  Pr.  R.  300). 

Where  the  notice  was  served  though  not  filed  in  time  and  the  re- 
spondent was  not  prejudiced,  leave  was  given  to  file  the  notice  after 
the  lapse  of  the  time  (Re  Laws,  9  Pr.  R.  72  ;  see  also  Rose  v.  Hlckey, 
1  Pr.  R.  390).  Where,  however,  nothing  is  done  within  the  time, 
and  no  sufficient  special  circumstances  were  shewn  leave  was  re- 
fused (Miller  v.  Brown,  9  Pr.  R.  542). 

In  giving  leave  or  extending  time,  there  is  a  difference  between 
applications  before  and  after  judgment.  In  the  former  kind,  leave 
is  readily  granted  unless  the  opposite  party  is  injured  in  some  re- 
spect for  which  payment  of  costs  cannot  compensate  him  ;  but  in 
the  latter  kind  after  the  action  has  been  once  tried  and  judgment 
given,  the  party  in  whose  favour  the  judgment  is,  has  a  vested  right 
in  it  of  which  he  is  not  to  be  deprived  except  under  special  circum- 
stances. (See  Collins  v.  Vextry  of  Paddington,  5  Q.  B.  D.  368  ; 
Miller  v.  Brown,  9  Pr.  R,  542;  Shape  v.  Shupe,  4  < '.  L.  T.  129; 
Crai'j  v.  Phillips,  7  Ch.  D.  249  ;  Me  Andrew  v.  Harkn;  7  Ch.  I).  701; 
see  Rn  Ambrose  Lake  T.in  and  Copper  Co.,  Taylor's  case,  JS  < 'h.  1>. 
643  ;  Re  Sceptre  Licensed  Victuallers  Fire  Insurance  Co.,  e.c 
How,  W.  N.,  1879,  p.  6.) 

Xo  precise  rules  can  be  laid  down  as  to  what  constitute  special 
circumstances  sufficient  to  call  for  the  exercise  of  the  discretion  of 
the  Court  (see  Carter  \.  Stubbs,  6   Q.  B.   D.   116;    Re  Man<-: 
Economic  B.  S.  24  Ch.   D.  488;  Wilby  v.  Standard  ,tc.,  10  IV  K. 
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Leave 
granted. 


Order  2.  21)-  Conduct  on  the  part  of  the  respondent  to  raise  an  equity 
against  him  will  be  a  good  ground  (He  Mansel,  Rhodes  \.  Jenkins 
7  Ch.  D.  711  ;  Re.  Blyth  &  Young,  13  Ch.  D.  416).  Mistake  on  the 
appellant's  part  may  be  a  ground,  and  it  is  not  essential  to  shew 
misconduct  by  the  respondent,  (though  there  are  expressions  in  the 
cases  to  the  contrary,  see  Re  Mansel,  Rhode*  v.  Jenkins  ;  McAndrew 
v.  Barker,  1  Ch.  D.  701  ;  Curtis  v.  Sheffield,  21  Ch  D.  5)  ;  but  there 
must  be  an  equity  shewn  in  the  applicant's  favour  either  from  con- 
duct of  the  other  party  or  from  something  else  recognized  as  a  ground 
of  equity  (Re  New  Callao,  tL-c.,  22  Ch.  D.  484  ;  Re  Manchester 
Economic  B.  S.,  24  Ch.  D.  488  ;  Peckett  v.  Short,  32  W.  R.  123  ; 
Wilby  v.  Standard,  tt-c.,  10  Pr.  R.  21)  ;  and  the  onus  of  shewing  such 
equity  is  on  the  applicant  (Shape  v.  Shupe,  4  C.  L.  T.  129). 

Leave  was  granted  where  the  applicants  had  been  without  their 
default  in  ignorance  of  the  order  appealed  from,  and  applied  as  soon 
as  they  heard  of  it  (Re  Padstow,  Total  Loss  Ac.  Ass.,  W.  N.  1882,  1  ; 
51  L.  J.  Chy.  344)  ;  where  the  delay  was  attributable  to  the  Court 
(McCrae  v.  White,  9  Pr  R.  288,  supra,  p.  58)  ;  where  some  of  the 
parties  affected  by  the  judgment  lived  at  a  great  distance,  and  out  of 
jurisdiction  (Re  Jacques,  30  W.  R.  394),  but  not  where  due  diligence 
in  communicating  with  them  was  not  shewn  (Miller  v.  Brown,  9 
Pr.  R.  54'Z,  ,  and  where  the  order  appealed  from  viz.  :  for  the 
winding  up  of  a  Co.,  was  founded  upon  a  void  resolution  of  which 
the  appellant  who  obtained  the  order  was  not  aware  and  therefore 
had  not  disclosed  to  the  Court  (Re  Manchester  Economic  B.  S., 
supra). 

Leave  was  refused  where  the  delay  was  owing  to  applicants' 
ignorance  of  the  practice  (  Wilby  v.  Standard,  dec.,  10  Pr.  R.  2J  ;  the 
inadvertence  of  his  solicitor  (  Winnett  v.  Renwick,  6  Pr.  R.  233);  or  the 
misconstruction  of  a  Rule  (International  Financial  Society  v.  City  of 
Moscow  Gas  Co.,  7  Ch.  D.  241).  A  contrary  subsequent  decision 
by  a  Court  of  Appeal  does  not  form  a  special  circumstance  (Craig  v. 
Phillips,  1  Ch.  D.  249  ;  Allan  v.  McTavish,  3  C.  L.  T.  196)  ;  and  an 
offer  of  compromise  made  to  the  successful  party,  and  pending  when 
the  time  for  appealing  has  elapsed  raises  no  equity  against  the  latter 
(Shape  v.  Shupe,  4  C.  L.  T.  129). 

In  Curtis  v.  Sheffield,  21  Ch.  D.  1  (see  also  20  Ch.  D.  398),  leave 
to  appeal  from  a  decree  45  years  old,  which  declared  future  rights, 
was  asked  by  a  person  who  applied  promptly  after  the  happening  of 
the  event  which  entitled  him  to  a  fund  if  the  decree  should  be 
reversed.  Leave  was  refused,  the  fact  that  future  rights  were 
declared  being  held  to  be  no  sufficient  reason  for  giving  leave  in  a 
case  where  all  parties,  who  could  in  any  event  be  interested,  were 
before  the  Court  when  the  declaration  was  made. 

Security  for  Costs. — The  security  provided  for  by  sec  38,  is  only 
for  the  costs  of  the  appeal.  In  order  to  stay  execution  for  the  costs 
in  the  Court  below,  further  security  must  be  given  under  R.  8.  0., 
c.  38,  s.  27.  sub-s.  4  (Powell  v.  Peck,  8  Pr.  R.  85  ;  see  also  Heward 
v.  Heward,  2  Chy.  Ch.  245)  ;  and  execution  can  only  be  stayed 
upon  giving  security  for  both  the  costs  in  the  Court  below  and  in 
the  Court  of  Appeal  (Grand  Trunk  Ry.,  v.  Out.  <fc  Que.  Ry.,  9  Pr. 
R.  420).  The  application  to  stay  execution  should  not  be  made  ex 
parte  (ib)  and  is  made  in  the  Court  below  (see  Jud.  Act  sec.  38  and 
Wilson  v.  Church,  11  Ch.  D.  576  ;  Otto  v.  Lindford,  18  Ch.  D.  394  ; 
Cropper  v.  Smith,  24  Ch.  D.  315). 


Leave 
refused 
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Instead  of  giving  a  bond,  security  may  be  given  by  paying  $400  Orders  2-4 
into  Court,  and  leave  to  pay  in  that  sum  will  be  granted  on  an  ex 
part?  application  (Con nolly  v.  O'Reilly,  8  Pr.  R.  159) ;  or  after  a  bond 
has  been  given  the  Court  below  may  allow  money  to  be  paid  into 
Court  as  security  in  substitution  therefor  (Chatham  &  Dover,  E.,  v. 
Th>>  Erb>  and  Huron  Ry.  Co.,  1  Pr.  R,  399). 

3.  The  bond  shall  be  executed  by  the  appellant  or9ourtor 

11  c    ^  j    t_       ^  rr    Judge  may 

appellants,  or  one  or  more  of  them,  and  by  two  suffi-  dispense 
cient  sureties,  unless  such  Court  or  Judge  shall  think 
fit  to  dispense  with  the  execution  thereof  by  the  ap- 
pellant. 

Two  sufficient  sureties  are  required.  If  one  dies  or  becomes  in- 
solvent, another  will  be  ordered  to  be  substituted  (Saunder*  v.  Fur- 
nira!,  '2  Chy.  Oh.  159). 

It  is  irregular  for  a  solicitor  to  become  surety  for  the  costs  of 
appeal  for  his  client  (Beckitt  v.  Wragg,  1  Chy.  Ch.  5  ;  Grand  Trunk 
Ry.  Co.,  v.  Ont.  <fc  Que.  Ry.  Co.,  3  C  L.  T.  173). 

See  also  note  to  Order  7,  infra. 

A  married  woman  has  been  held  to  be  not  a  proper  surety  (MuUin 
v.  Pa*cof,  8  Pr.  R.  372).  But  see  the  Married  Women's  Property 
Act  1884,  and  Kerr  v.  Stripp,  40  U.  C.  Q.  B.  at  p.  134  ;  Fra*ee  v. 
McF.trland,  43  U.  C.  Q.  B.  281  ;  Lawsonv.  Laidlaw,  3  App.  R.  77, 
and  Hwin  v.  Baine,  2  Ont.  302, 

Where  a  surety  qualified  in  respect  of  land  his  conveyance  of 
which  was  not  registered,  the  land  was  held  insufficient  unless  regis- 
tration was  procured  (Adamson  v.  Adamson,  9  Pr.  R.  96). 

Where  one  surety  becomes  insolvent  or  worthless  the  respondent 
is  entitled  to  a  new  one  (Gage  v.  Canada  Publishing  Co.,  20  C.  L.  J. 
134  ;  4  C.  L.  T.  200). 

An  application  for  such  further  security  should  be  to  the  Court 
appealed  from  (ib.  and  Lumsden  v.  Davis,  10  Pr.  R.  15  ;  19  C.  L.  J. 
234). 

Where  an  appellant  discontinued,  it  was  held  that  no  order  for 
payment  of  costs  was  necessary  the  statute  R.  8.  0.  c.  38,  s  41, 
giving  the  respondent  his  costs,  and  the  respondent  might  therefore 
at  once  tax  costs  and  obtain  the  bond  for  security  out  of  Court  to 
proceed  upon  it  (Hughes  v.  Hughes,  19  C.  L.  J.  10). 

4.  When  the  judgment  appealed  from  directs  the  pay- 
ment of  money, the  security  required  by  section  27,  sub-  when  pay- 
lection  4,  shall  be  in  double  the  amount  so  directed  to  I"1,''1"J.y'f 
be  paid ;  provided    always  that,    in   cases  where  the i! 
security  to  be  given  shall   be  in  a   sum    above  two 
thousand  dollars,  it  shall   be  in  the  discretion  of  the 
Court    appealed    from,    or    of    a   Judge   thereof,    to 
allow    security  to  be   given  by  a   larger   number  of 
sureties,    apportioning   the  amount    among    them   as 

shall  appear  reasonable ;  and  provided  further,  that, 
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Orders  4-7,  where  the  amount  by  the  judgment  directed  to 
be  paid  exceeds  $10,000,  it  shall  be  in  the  discre- 
tionof  such  Court  or  Judge  to  allow  security  to 
be  given  for  such  amount  less  than  double  as  shall 
appear  reasonable. 

Sec.  27,  sub-sec.  4,  above  referred  to,  is  printed  in  the  note  to 
Order  8,  infra. 

what,  when      5.  When  the  judgment  appealed  from  directs  the 

sale  or  ,  ,    , .  r  •  r  i 

delivery  of    sale   or   delivery   of  possession   of  real  property  or 

pertyror      chattels  real,  the  security  required  by  section  27,  sub- 

ieaittels       section  3,  shall  be  taken  in  double  the  yearly  value  of 

the  property  in  question,  unless  the  Court  appealed 

from,  or  a  Judge  thereof  shall  otherwise  direct. 

For  sec.  27,  sub-sec.  3,  above  referred  to,  see  note  to  Order  8, 
infra. 

Sureties  6.  The  parties  to  every  such  bond  as  sureties  shall 

must  justify  ^  affidavit  respectively  make  oath  that  they  are 
resident  householders  or  freeholders  in  Ontario,  and 
severally  worth  the  sum  mentioned  in  such  bond,  over 
and  above  what  will  pay  and  satisfy  all  their  debts  ; 
and  such  affidavit  may  be  in  the  form  given  in  the 
Appendix.  (Form  B.) 

where  7.  The  bond  with  an  affidavit  of  the  due  execution 

rjeCdeposited  thereof,  and  affidavit  of  justification  shall  be  deposited 
After  14 days  with  the  Clerk  or  Registrar  of  the  Court  appealed 
ed  per?eeetn'from  in  Toronto,  and  shall  be  deemed  to  be  perfected 
and  allowed,  and  allowed,  unless,  within  fourteen  days  after  being 

served  with  notice  thereof,  the  respondent  shall  move 

for  its  disallowance. 

It  was  before  the  Jud.  Act  decided  that  under  Chy.  G.  0.  268, 
an  appointment  and  subpo3na  might  be  issued  for  the  examination 
of  a  surety  upon  his  affidavit  of  justification  though  no  motion  was 
pending  to  disallow  the  bond  (Hughes  v.  Hughes,  I  C.  L.  T.  1 89  ; 
17  C.  L.  J.  110).  Rule  283  seems  'to  be  in  effect  the  same  as  Chy. 
Gr.  O.  268.  But  see  Firth  v.  Ryan,  20  C.  L.  J.  175,  and  note  to 
Rule  283,  p.  412, 

On  a  motion  to  disallow  a  bond,  affidavits  may  be  read  in  oppo- 
sition to  the  affidavits  of  justification  made  by  the  sureties  ;  the  re- 
spondent is  not  confined  to  cross-examination  of  the  sureties  (Camp- 
bell, v.  Royal  Canadian  Rank,  6  Pr.  R.  43). 

Where  the  statutory  requirements  are  observed  the  bond  will  not 
be  disallowed  on  the  ground  that  the  sureties  are  "  standing  sureties" 
of  the  appellant,  in  the  absence  of  satisfactory  evidence  of  their  in- 
sufficiency (Norval  v.  Canada  Southern  Ry  Co.,  1  Pr.  R.  313). 
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8.  The  appellant  may,  after  such  deposit,  make  a    Orders. 
pecial  application  before  the  expiration  of  fourteen 


days  to  stay  execution  in  any  of  the  cases  mentioned  ™a>t' 

in  section  27  of  the  said  Act.  entbm  wtth- 

in  the  14 
Section  27  of  Rev.  Stat.  c.  38,  above  referred  to,  enacts  as  follows  :  day8- 

"27.  Upon  the  perfecting  of  such  security,  execution   shall  be  When  per- 
stayed  in  the  original  cause,  except  in  the  following  cases  : 

"1.   If  the  judgment  appealed  from  directs  the  assignment  or  de-  3tayed- 
livery  of  documents  or  personal  property,   execution  shall  not   be  SubJect  to 
stayed  until  the  things  directed  to  be   assigned  or  delivered  have  cepticms  hi 
been  brought  into  the  Court  appealed  from,  or  placed  in  the  custody  which  par- 
of  such  officer  or  receiver,  as  that  Court  appoints,  nor  until  security  tial  perform  - 
has  been  given  to  the  satisfaction  of  that  Court,  and  in  such  sum  as  ^'jj.^  b  , 
it  directs,  that  the  appellant  will  obey  the  order  of  the   Court  of  delivery  into 
Appeal  ;  Court. 

"2.  If  the  judgment  appealed  from   directs  the  execution  of  aOrbyexe^u- 
conveyance  or  any  other  instrument,  execution  shall  not  be  stayed  *inS  tlie 
until  the  instrument  has  been   executed  and  deposited  with  the  m' 
proper  officer  of  the  Court  appealed  from,  to  abide  the  judgment  of 
the  Court  of  Appeal  ; 

"  3.  If  the  judgment  appealed  from  directs  the  sale  or  delivery  of  Or  bythp 
possession  of  real  property  or  chattels  real,  execution   shall  not  be  givin.S  of 
stayed  until  security  has  been  entered  into  to  the  satisfaction  of  the  security  not 
Court  appealed  from,  and  in  such  sum  as  the   Court  directs,  that  to  commit 
during  the  possession  of  the  property  by  the  appellant,  he  will  not  waste. 
commit  or  suffer  to  be  committed  any  waste  on  the  property,  and 
that  if  the  judgment  be  affirmed,  he   will  pay  the  value  of  the  use 
and  occupation  of  the  property  from   the  time  of  the  appeal  until 
the  delivery  of  possession  thereof,  and  also,  in  case  the  judgment  is 
for  the  sale  of  property  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  that  the  appellant  will  pay  the  deficiency  ; 

"4.  If  the  judgment  appealed  from  directs  the  payment  of  money,  Or  to  Pay 
execution  shall  not  be  stayed  until  the  appellant  has  given  security, 
to  the  satisfaction  of  the  Court  appealed  from,  that  if  the  judgment, 
or  any  part  thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
thereby  directed  to  be  paid,  or  the  part  thereof  as  to  which  the 
judgment  may  be  affirmed  if  it  be  affirmed  only  as  to  part,  and  all 
damages  awarded  against  the  appellant  on  the  appeal." 


ftX 


Staying  proceedings. — Neither  the  giving  of  notice  of  appeal  nor  Staying 
security  for  the  costs  of  the  appeal  will  prevent  proceedings  from 
being  taken  under  the  judgment  of  the  Court  below,  either  for  costs  under  'judg- 
(Poivell  v.  Peck,  8  Pr.  R.  85)  or  to  carry  out  any  directions  contained  ment 
in  the  judgment,  such  as  a  reference  to  a  Master  to  ascertain  damages  e(i  fro:"- 
(Butler  v.  The  Standard  Fire  Insurance  Co.,  8  Pr.  R.  41).  Proceed- 
ings in  the  Master  office  may,  however,  be  stayed  in  a  proper  case, 
as  for  example  when  the  appellant  would  sustain  irreparable  injury 
(Adair  v.  Young,  11  Ch.  D.  136;  see  also  Walford  v.  Wai  ford,  L. 
R.  3  Chy.  812 ;  'and  Cotton  v.  Corby,  5  U.  C.  L.  J.  67)  and  to  pre- 
vent the  appeal  if  successful  from  being  nugatory  (  Wilson  v.  Church, 
12  Ch.  D.  454).  After  questions  of  law  had  been  decided  on  a  de- 
murrer, a  stay  of  the  trial  of  the  issues  of  fact,  pending  an  appeal 
was  refused  (fie  J.  B.  Palmer's  Trademark,  22  Ch.  D.  88)  ;  so  also 
a  new  trial  was  not  stayed  pending  an  appeal  from  the  order  grant- 
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Order  8.  *nS  **»  wnere  it  was  shewn  that  delay  might  prejudice  the  respon- 
dent financially  and  he  might  lose  important  evidence  (McDonald  v. 
Murray,  9  Pr.  R.  464  ;  See  contra  Goldie  v.  Date's  Patent  Steel  Co  , 
7  Pr.  R.  1).  See  also  Hyam  v.  Terry,  29  W.  R,  32. 

A  stay  of  execution  for  the  payment  of  money  or  costs  awarded 
by  the  Court  below,  will  under  sec.  27  of  Rev.  Stat.  c.  38,  be  given 
to  an  appellant  as  a  matter  of  right  upon  giving  the  security  by  that 
section  prescribed  (see  Campbell  v.  Edwards,  6  Pr.  R.  159  ;  Fox  v. 
Toronto  <fc  Nipissing  Railway  Company,  26  Gr.  352  and  sec.  27 
printed  supra}.  The  Court  may  on  such  an  application  consider 
whether  the  appeal  is  frivolous  (Norval  v.  Canada  Southern  Railway 
Company,  7  Pr.  R.  462). 

It  has  been  held  that  the  recovery  of  costs,  payable  under  an 
order,  will  not  be  stayed  by  the  Court  of  Appeal,  pending  an  appeal 
to  the  House  of  Lords,  if  the  solicitors  to  whom  they  are  payable, 
give  their  personal  undertaking  to  refund,  in  case  of  the  order  being 
reversed  (Grant  v.  The  Banque  Franco- Egyptienne,  3  C.  P.  D.,  202  ; 
Morcjan  v.  Elford,  4  Ch.  D.,  352  ;  The  Khedive,  5  P.  D.,  1). 

Security  must  be  given  for  the  costs  of  the  appeal  as  well  as 
the  costs  in  the  Court  below,  in  order  to  stay  execution  (Grand 
Trunk  Ry.  Co.,  v.  Ont.  &  Que.  Ry.  Co.,  9  Pr.  R.  420). 

Where  a  fund  in  Court  is  by  the  judgment  appealed  from  directed 
to  be  paid  out  to  the  respondent,  the  Court  may  stay  the  payment 
out,  upon  the  appellant  giving  security  for  the  difference  between 
legal  interest  and  the  interest  which  will  actually  accrue  in  Court 
(McDonald  v.  Worthington,  8  Pr.  R.  554;  Brewer  v.  Yorke,  31  W. 
R.  109). 

Costs  of  The  costs  of  an  application  to  stay  execution  in  England,  where 

motion.  there  is  no  enactment  similiar  to  sec.  27  of  R.  S.  0.,  c.  38,  are  as  a 
general  rule  ordered  to  be  paid  by  the  applicant  (see  Merry  v.  Nick- 
alls,  L.  R.  8.  Chy.  205  ;  Cooper  v.  Cooper,  2  Ch.  D.  492  ;  Morgan 
v.  Elford,  4  Ch.  D.  358).  In  Burdick  v.  Garrick,  L.  R.  5  Chy.  453, 
and  Adair  v.  Young,  11  Ch.  D.  136,  however,  they  were  made  costs 
in  the  appeal. 

In  Ontario  the  general  rule  is  now  to  make  the  costs,  costs  in  the 
appeal.  Sometimes  formerly  they  were  ordered  to  be  paid  by  the 
applicant  (see  Norval  v.  Canada  Southern  Railway  Company,  15  C. 
L.  J.  86  ;  7  Pr.  R.  462  ;  Fox  v.  Toronto  &  Nipissing  Railway  Com- 
pany, supra). 

Payment  of       Where  money  has  been  paid  into  Court  for  a  specific  purpose  and 
money  out  of  that  purpose  has  been  answered  in  favor  of  the  party  paying  it  in,  it 
ingUapp^als" w^  ^e  P3^  ou*  *°  *na^  Party  >  therefore  where  security  for  costs  of 
an  appeal  to  the  Court  of  Appeal  has  been  given  by  paying  money 
into  Court,  it  will  be  paid  out  to  the  appellant  if  the  appeal  is  allow- 
ed, notwithstanding  that  an  appeal  to  the  Supreme  Court  from  the 
Court  of  Appeal  is  pending  (McLaren   v.    Caldwell,  9   Pr.  R.  118; 
Wilson  v.   Beatty,  19  C.  L.   J.  404  ;  3  C.  L.  T.  599  ;  Billington  v. 
Provincial  Ins.  Co.,  9  Pr.  R,  67). 

This  principle  does  not,  however,  apply  to  enable  a  party  who  has 
thus  given  security  for  costs  in  the  High  Court  and  succeeded,  to 
obtain  payment  of  the  money  out  to  him  pending  an  appeal  to  the 
Court  of  Appeal,  as  the  appeal  is  a  step  in  the  original  action  and 
the  purpose  for  which  the  money  is  paid  in  is  not  answered  unless 
the  appeal  is  unsuccessful  (National  Ins.  Co.  v.  Egleson,  9  Pr.  R.  202). 
But  where  the  opposite  party  was  otherwise  secured,  payment  out 
was  directed  (Napier  v.  Hughes,  9  Pr.  R.  164). 
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Where  money  in  Court  was  not  paid  in  for  such  a  specific  purpose,  Orders  8-1Q* 
but  consisted  of  the  subject  matter  of  the  litigation,  it  was  held  to 
be  in  the  discretion  of  the  Court  whether  it  should  be  paid  out  or 
not  pending  an  appeal  (King  v.   Duncan,  9  Pr.   R.  61,  where  pay- 
ment out  was  ordered  only  upon  security  in  lieu  of  the  money  being 

Where  money  has  been  paid  in  as  security  for  costs  of  an  appeal  by 
a  party  who  is  unsuccessful,  it  will,  in  accordance  with  the  above 
principles,  be  applied  in  payment  of  the  costs  of  the  appeal,  and  the 
balance  will  not  be  treated  as  that  party's  own  moneys  and  applied 
to  pay  other  costs  of  the  action  payable  by  him,  if  it  is  shewn  to 
have  been  borrowed  for  the  specific  purpose  of  securing  the  costs  of 
the  appeal  (^fcKenzit  \  Kittrldgf,  1  C.  L.  T.  110  ;  See  also  Worth- 
•n  v.  Johnson,  72  L.  T.  Jour.  373). 

Where  money  was  so  paid  out  to  a  respondent  to  satisfy  costs  of 
an  unsuccessful  appeal,  but  the  decision  was  reversed  by  the  Privy 
Council,  the  respondent  was  compelled,  in  an  action  brought  for  the 
purpose  to  repay  the  moneys  so  paid  out  for  principal  and  interest 
with  interest  on  that  gross  amount  at  six  per  cent.,  and  all  sums 
otherwise  paid  for  costs  without  interest  (Citizen*  Jns.  Co.  v.  Parsons, 
!'.  492).  Semblt  that  an  action  was  only  necessary  because 
the  money  had  been  paid  out  to  persons  not  parties  to  the  original 
suit  as  trustees  for  the  creditors  of  the  original  plaintiff,  (ib.) 

Proceedings  in  an  action  upon  an  appeal  bond  were  stayed,  where 
a  further  appeal  was  pending  and  security  had  in  it  been  given 
for  the  costs  secured  by  the  bond  (McLaren  v.  Stephen,  19  C.  L.  J. 
404  ;  4  C.  L.  T.  45). 

Where  an  injunction  is  granted  at  the  trial  and  on  an  appeal, 
security  to  stay  proceedings  has  been  given  under  R.  S.  0.  c.  38,  s.  27. 
,  proceedings  to  enforce  the  injunction  are  thereby  stayed  (McGarvey 
r.  Strathroy,  19  C.  L.  J.  393  ;  3  C.  L.  T.  599  ;  following  Dundas  v. 
Hamilton,  19  Gr.  455,  in  preference  to  McLaren  v.  Cakiwell,  29  Gr. 
438). 

9.  After  the  security  has  been  perfected,  the  appel-  Appellant 
lant  shall  prepare  a  draft   of  the  case   mentioned  in 

the  3  ist  section  of  the  said  Act,  and  shall  submit 
such  draft  to  the  respondent,  who  shall  return  thesettled- 
same  within  four  days,  with  his  modifications  or  sug- 
gestions, and  in  the  event  of  differences,  the  appellant 
shall  give  two  days'  notice  of  an  application  to  the 
Court  or  Judge,  to  settle  the  case,  in  pursuance  of  the 
said  section  ;  and  if  in  the  opinion  of  the  Court  or 
Judge  such  application  was  occasioned  by  the  unrea- 
sonable conduct  of  either  party,  such  party  may  be 
ordered  to  pay  the  costs  thereof. 

1 0.  Where  the  case  has  been  settled  by  the  parties 
themselves,  no  costs   shall   be  taxed,   either  between 
party  and  party,  or  Solicitor  or  Attorney  and  client, 

for   any    matter  stated   in   the  case,  which   was   not  not  to  be 
reasonably  necessary  to  raise  the  question  in  appeal. 
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Orders 
10-14- 


The  case  should  only  contain  so  much  of  the  proceedings  as  is 
necessary  to  raise  the  questions  involved  in  the  appeal.  In  Parsons 
v.  Standard  Ins.  Co  .,  4  Ont.  App.  at  p.  330,  Burton,  J.  A.  ,  in  re- 
marking upon  the  unnecessary  length  of  the  case,  said.:  "  It  appears 
to  us  to  be  a  very  grave  abuse  and  violation  of  the  Rules  we  have 
made  on  the  subject,  and  we  do  not  intend  to  impose  upon  the 
Registrar  the  task  which  the  appellants  have  cast  upon  us  of  wading 
through  this  mass  of  matter  for  the  purpose  of  discovering  whether 
some  portion  of  it  may  properly  be  applicable  to  this  appeal,  but  we 
disallow  the  whole  of  the  appeal  books  in  the  taxation.  If  a  similar 
case  should  occur  again  after  this  warning  it  will  be  our  duty  seri- 
ously to  consider  whether  it  is  not  a  sufficient  reason  for  refusing 
the  whole  costs  of  the  appeal." 

Where  as  a  matter  of  pleading  certain  issues  were  not  raised,  but 
at  the  trial  had  been  treated  as  if  raised,  the  objection  was  not 
allowed  to  be  taken  in  the  Court  of  Appeal  (Kennan  v.  Murphy,  8 
L.  R.  Ir.  285). 

If  the  notes  of  the  evidence  taken  have  been  lost  the  Court  of 
Appeal  may  allow  the  evidence  to  be  taken  over  again  (Ex.  parte 
Firth,  Re  Cowburn,  19  Ch.  D.  419  ;  51  L.  J.  Chy.  473). 

A  new  point  may  not  be  allowed  to  be  raised  in  the  Court  of  Ap- 
peal, where  if  raised,  it  might  have  been  met  by  evidence  (ib.). 

Where  an  appellant  succeeds  upon  a  point  not  adjudicated  upon 
in  the  Court  below  he  may  not  be  allowed  his  costs  (Goddard  v. 
Jeffreys,  46  L.  T.  904  ;  Page  v.  Austin,  7  Ont.  App.  1). 


Appeal8!?        ^'  ^e  aPPe^ant  shall  serve  his  reasons  of  appeal 

be  served  along  with  and  as  part  of  the  draft  case  mentioned 

S  :dra  in  the  9th  Order,  and  the  respondent  shall  serve  his 

aga!n0s!8to  reasons  against  the  appeal,  within  ten  days  from  such 
be  served  in  service,  or  within  such  further  time  as  a  Judge  of  the 

ten  days  ~  r   A  .  J        & 

thereafter.  Court  of  Appeal  may  allow. 


±2  If  the  aPPeal  is  from  a  Part  only  of  the  J 

partof  judg-  ment,  the  reasons  of  appeal  shall  specify  the  part. 

ment  ap-  -1  x  .      '     * 

pealed  from. 

if  reasons  1  3.  If  the  respondent  shall  neglect  to  serve  reasons 
serve?  not  agamst  tne  appeal,  the  Court  may  hear  the  appeal  ex 
Court  may  parte  and  give  judgment  thereon  without  the  interven- 
tion  of  the  respondent. 


Appeal 
books  to  be 


one  copy 
used  and 
filed  as 
stated  ease. 


14.  Upon  being  served  with  the  respondent's  rea- 
pri°nkted°and  sons  against  the  appeal,  or  upon  his  having  made 
default  in  service  thereof,  the  applicant  shall  cause 
appeal  books  to  be  printed  containing  the  case  as 
settled  by  the  parties  or  the  Judge,  and  the  reasons  for 
the  appeal,  and  the  reasons  against  the  appeal,  if  such 
latter  reasons  have  been  served  as  aforesaid,  and  any 
notice  given  under  the  i6th  of  these  Orders,  and  forth- 
with deliver  one  of  such  copies  to  the  Registrar  by 
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whom  the  same  shall  be  filed  as  the  stated  and  settled     Orders 
case,  and  ten  copies  for  the  use  of  the  Judges  and     14"1Q- 
Officers  of  the  Court ;    and  also  thirty   copies  for  tJie 
>se  of  being  delivered  in  the  event  of  an  appeal  to  the 
me  Court  of  Canada  to  the  party  appealing  to  that 
Court  for  use  upon  such  appeal. 

•h  additional  thirty  copies  are  not  required  to  be  dc- 
'cd  in  cases  of  appeal  from  County  Courts. 
The  clauses  in  italics  were  added  by  Order  68  infra. 

15.  The  respondent  may  after  such  printed  book  {^"je  may 
has  been  delivered  to  the  Registrar,  apply  to  a  Jud 
of  the  Court  of  Appeal  for  leave  to  serve  his  reasons, 
upon  affidavit  accounting  for  the  delay,  and  such  leave  J|pUf* 
may  be  given  upon  such  terms  as  the  Judge  may  think 
proper. 

1 0.  A  cross   appeal   shall  not  under  any  circum-  £™Jj  not 
stances  be  necessary,  but  if  a  respondent  intends  upon 
the  hearing  to   contend  that   the  decision  should  be 
varied,  he   shall  with  his  reasons  against  the  appeal  IX 
give  notice  of  such  contention  to  any  parties  who  may 
be  affected  by  such  contention,  and  such  notice  shall  to  vary 
concisely  state  the  grounds  of  such  contention  in  the 
same  manner  as  reasons  of  appeal  are  stated.     The 
omission  to  give  such  notice  shall  not  diminish  the 
powers  conferred  by  the  Act  upon  the  Court  of  Ap- 
peal, but  may  in  the  discretion  of  the  Court  be  ground 
for  an    adjournment  of  the  appeal   or  for  a  special 
order  as  to  costs. 

This  Order  is  substantially  the  same  as  the  English  K.  Sup.  C., 
1875,  0.  58,  r.  6,  and  H.  Sup.  0.,  1883,  O.  58,  r.  6. 

A  notice  by  way  of  cross  appeal  will  come  on  with  the  original 
/appeal  (see  Cooney  v.  Nicholls,  1  L.  R,  Ir  107). 

Notice  by  a  respondent  under  this  Rule  to  vary  the  decision  of 
tthe  Court  was  proceeded  upon,  though  the  point  was  one  in  which 
the  original  appellant  had  no  interest  (Ralph  v.  Carrick,  11  Ch.  D. 
873).  But  the  Court  will  not,  under  the  power  contained  in  this 
Rule,  entertain  a  cross  appeal  merely  on  a  question  of  costs  (Harris 
v.  Aaron,  4  Ch.  D.  749). 

Where  respondents  gave  notice  of  intention  to  have  the  judgment 
varied,  and  both  appeals  were  dismissed,  the  appellants  will  have 
to  pay  the  costs,  except  such  as  were  occasioned  by  thejiotice  ( The 
Lauretta,  4  P.  D.  25). 

Where  there  were  two  respondents  one  of  whom  gave  a  cross- 
notice  affecting  the  other  respondent,  the  appellant,  whose  appeal 
wras  dismissed,  was  ordered  to  pay  half  the  costs  of  both  the  respon- 
45 
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Orders  dents  and  the  unsuccessful  respondent  in  the  cross  appeal  was 
17-19.  ordered  to  pay  half  the  costs  of  the  other  respondent  (Harrison  v. 
Cornwall  Mineral  Ry.  Co.,  18  Ch.  D.  334).  Where,  however,  the 
costs  could  not  have  been  materially  increased  by  the  notice,  no 
apportionment  was  made  but  a  fixed  sum  was  allowed  for  costs  in- 
cidental to  the  notice  (Robinson  v.  Drakes,  23  Ch.  D.  98). 

what  the          17    The  reasons  for  and  against  the  appeal  shall 

reasons  for  _     .  9  .,  , 

and  against  contain  a  statement  of  the  points  of  law  intended  to 
ontam  j^  arguec^  ancj  the  authorities  relied  upon. 

[Order  Irt  has  been  rescinded  ly  Order  67,  and  the  fol- 
lowing substituted : 

1 8.  The  appeal  books  shall  be  printed  on  paper  of 
good  quality,  on  one  side  of  the  paper  only,  and  in 
demy-quarto  form,  with  small  pica  type  leaded  ;  and 
every  tenth  line  of  each  page  shall  be  numbered  in 
the  margin,  the  numbering  to  be  from  the  top  of  each 
page,  and  not  from  the  beginning  of  the  book  ;  and  the 
size  of  the  books  shall  be  eleven  inches  in  height  and 
eight  and  a  half  inches  in  width.  An  index  to  the 
pleadings,  evidence,  and  other  principal  matters,  shall 
be  added.  The  opinions  of  the  Judges  of  the  Court 
appealed  from  shall  not  be  printed  where  the  same 
have  been  already  issued  in  the  regular  reports,  but  a 
reference  to  the  same  shall  be  given  in  the  appeal 
books,  and  shall  be  sufficient.  The  style  of  the  cause 
in  the  Court  below  shall  be  used  and  retained  in  the 
appeal  book,  and  in  every  proceeding  in  this  Court 
the  designation  "  appellant"  or  "respondent"  being 
added,  e.  #., 

Between  A.  B.  (respondent}, 

and  PLAINTIFF, 

C.  D.    (appellant}, 

DEFENDANT. 

Order  52,  infra  requires  appeal  books  to  contain  the  date  of  the 
first  proceeding  in  the  suit  or  matter,  and  to  state  the  dates  of  the 
filing  of  the  several  pleadings  at  the  commencement  of  the  copy  or 
summary  thereof  ;  otherwise  the  books  will  not  be  received  by  the 
Registrar,  nor  will  the  appeal  be  heard. 

ifnotsopre-      19.  The  Registrar  shall  not  file  the  case  without 
trarshSffi the  leave  of  a  Judge,  if  the  preceding  order  has  not 
been  complied  with. 

When  Orders  67  and  68  infra  were  promulgated,  a  notice  was 
added  as  follows  : — 

NOTE. — Rule  19  which  precludes  the  Registrar  from  receiving 
books  unless  printed  according  to  the  foregoing  terms,  will  be  rigidly 
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enforced.     After  the  above  intimation  parties  will  only  have  them-       Orders 
selves  to  blame  should  the  books  be  rejected  by  the  Court  on  account      20-23 
of  their  not  being  properly  arranged. 

2O.  If  the  press  has  not  been  carefully  corrected  Print  to  be 
the  Court  may  disallow  the  costs  of  printing,  or  mayJEUSSd™' 
decline  to  hear  the  appeal,  and  make  such  order  as  to 

.  —  Hot    6XP6U86 

postponement  and  payment  of  costs  as  may  seem  just,  to  be  .u.s- 

J  J  allow.-.l;   or 

In  Barber  v.  Morton,  "2  C.  L.  T.  340,  Burton,  J.  A.,  said,  "I  think  «"»»"«'  '",'* 
there  is  no  reason  to  interfere  with  the  previous  decision  in  this  heird-  &c- 
Court  as  to  allowing  ten  cents  a  folio  for  revising  proof.     It  is,  I 
think,  little   enough  if   the  work   is    properly   done  ;    and   if    not 
properly  done  then  the  Court  should  adhere  to  its  Rule  and  disallow 
this  charge  altogether." 

2  I .  The  printed  case  and  the  copies  thereof  for  the  Case  and 
use  of  the  Court  shall  be  delivered  to  the  Registrar  Sered  b< 
within  thirty  days  after  the  allowance  of  the  security,  JJ^j^ 
unless  the  time  shall  be  extended  by  the  Court  of«c"tty;  *» 
Appeal  or  a  Judge  ;  and  in  case  of  neglect  or  omission  motion  to 
by  the  appellant  to  comply  with  this  Rule,  the  respond-  JJj 
ent  may  apply  to  a  Judge  upon  two  day's  notice  to  theuotice- 
appellant  for  an  order  dismissing  the  appeal   as    for 
want  of  prosecution,  and  the  Judge   may  thereupon 
make  such  order  as  to  dismissing  the  appeal  or  other- 
wise as  may  appear  just. 

Semble,  that  the  Court  will  not  review  the  exercise  of  discretion  by 
a  Judge  under  this  Rule  (see  O'Neill  v.  Traveller's  Lis.  Co.,  9  Ont. 
App.  54). 

22.  Appeals  shall  be  entered  by  the  Registar  uponCasetobe 
the  list  for  hearing  at  the  next  regular  sittings  of  the  ^[^  *c- 
Court  which  shall  commence  at  least  eight  days  after  before  sit- 
the  receipt  by   him  of  the  printed   copies;  and   the  notEoe  given 
appellant  shall  serve  the  respondent,  or  such  respond- 3evendays- 
ents  as  are  directly  affected  by  the  appeal,  with  notice 

of  hearing  at  least  seven  days  before  the  first  day  of 
such  sittings  ;  and  he  shall  at  the  same  time  deliver 
to  the  respondent  two  printed  books. 

An  appellant  ought  to  serve  notice  on  all  parties  who  will  be 
affected  by  the  order  of  the  Court  of  Appeal ;  and  if  such  person  is 
not  served,  he  may  appear  without  service  and  obtain  costs  (He  New 
Callao,  etc.,  22  Ch.  D.  484). 

23.  If,  in  the  opinion  of  the  Court,  any  parties  notc°ur.t 

,  ,  .  „      ,       ,          .^  '       11  require  ut  IHT 

served  ought  to  be   notified,  the    Court    may    direct  putt 
service  to  be  made,  and  may  postpone  the  hearing  of  polf,',',',' 
the  appeal  for  that  purpose  upon  such  terms  as  may 
seem  just. 
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Orders         24.  If  either  party  neglects  to  appear  at  the  proper 
24-29.     d^  to  SUpp0rt  or  resist  the  appeal,  the  Court  may 


partybfaii  to  hear  the  other  party,  and  may  give  judgment  without 
courtma     *ke  intervention  °f  tne  party  so  neglecting  to  appear, 
proceed^    or  may  postpone  the  hearing  upon  payment  of  such 
costs  as  the  Court  shall  direct. 

lateriocu-         25.  Interlocutory  applications   to  the  Court  or  a 
tionsToVe*  Judge  shall  be  made  by   notice  of  motion  supported 
motnionce  °f  by  affidavit  to  be  served  in  the  office  of  the  Registrar 
before  the  notice  of  motion  is  served. 

Tobeserred  ^-  The  notice  of  motion  together  with  copies  of 
the  affidavits  filed  shall  be  served  at  least  two  clear  days 
before  the  time  of  hearing  ;  and  in  the  computation 
of  such  two  clear  days,  Sundays  or  any  day  on  which 
the  offices  are  closed  is  not  to  be  reckoned. 

Admissions  27.  Admissions  of  the  service  of  a  notice  of  motion 
notStoVbee  upon  the  opposite  Attorney  or  Solicitor  need  not  be 
verified  ami  verified  by  affidavit  ;  and  in  no  case  shall  an  affidavit 

no  costs  of  .     *  .         '  . 

affidavit  of  of  service  be  allowed  upon  taxation,  unless  it   shall 
lowSuui'ess  appear   that  the  party  served  shall,  after  a  demand 
refused0"    therefor,  have  refused  to  give  an  admission  of  such 
service. 

what  fees,        28.  The  same  fees  and  allowances  shall  be  taxed 

aUowedbon    in  appeal  by  the  Registrar,  as  are  allowed  for  similar 

taxation,      services  in  the  Court  from  which  the  appeal  is  brought; 

and  a  reasonable  sum  not  exceeding  $5  in  any  case 

may  be  allowed  for  correspondence  during  the  pro- 

gress of  the  appeal. 

Costs  are  taxed  by  one  of  the  Taxing  officers  since  the  Jud.  Act. 
See  Rule  4.38. 

$40  and  $20  29.  In  ordinary  cases  the  Registrar  shall  not  tax 
larger  counsel  fees  than  $40  to  the  senior  counsel, 
an<^  $2°  to  the  junior  counsel  ;  and  in  no  case  more 

cases  and  in  than  $80  to  the  senior  counsel  and  $50  to  the  junior 

no  case  ~  , 

more  than      COUnsel. 
$80  and  $50. 

A  fee  larger  than  those  mentioned  in  this  Rule  may  be  taxed 
between  solicitor  and  client  (Archer  v.  Severn,  3  C.  L.  T.  602). 

Where  by  reason  of  the  resignation  of  a  Judge,  a  re-argument  be- 
came necessary,  the  successful  party  was  held  entitled  to  the  costs 
of  both  arguments  (Platt  v.  Attrill,  19  C.  L.  J.  348  ;  3  C.  L.  T.  543), 
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3O.  The  Registrar  shall  not  tax   two  counsel  fees,     o^618 
except  in  cases  of  such  difficulty  or  importance  as  toQnl3^ 
render   the   appearance   of   two    counsel    reasonably  counsel  fee 

,rr  J   to  be  taxed 

necessary  and  proper.  ,mu- 

[  ivnders  two  Counsel  n.-.- 


31.  Two  clear  days'  notice  shall  be  given  to  the 
unsuccessful  party  or   parties   of  the  time  appointed  " 
by  the  Registrar  for  the  settlement  of  the  certificate, 
provided  for  by  the  44th  section  of  the  Court  of  Ap-  ° 
peal  Act,  and  the  taxation  of  costs. 

\\.  S.  0.  c.  38,  s.  44,  is  as  follows  : 

'  '  44.  The  decision  of  the  Court  of  Appeal  shall  be  certified  by 
the  Registrar  of  the  Court  of  Appeal  to  the  proper  officer  of  the 
Court  below,  who  shall  thereupon  make  all  proper  and  necessary 
entries  thereof,  and  all  subsequent  proceedings  may  be  taken  there- 
upon as  if  the  decision  had  been  given  in  the  Court  below." 

It  was  formerly  the  practice  in  the  Court  of  Chancery  to  apply  ex 
part''  in  Chambers  for  an  order  making  the  certificate  of  the  Court  of 
Appeal  an  order  of  the  Court  of  Chancery  before  proceeding  to  enforce 
it.  In  the  Common  Law  Courts  the  issue  of  a  rule  upon  the  certi- 
ficate was  held  unnecessary  (Re  Me  Arthur  and  the  Township  of  Soufh- 
wold,8Pr.  R.  27). 

Since  the  Jud.  Act,  though  not  by  reason  of  any  provision  con- 
tained in  it,  the  Master  in  Chambers  has  held  that  an  order  in  Cham- 
bers of  the  High  Court  is  unnecessary  Freed  v.  Orr,  9  Pr.  R.  181  ; 
Lowson  v.  Canada  Farmers  Ins.  Co..,  ib,  185),  and  that  the  Registrar 
of  the  proper  Division  of  the  High  Court,  acting  under  sec.  44  of  R.  S. 
O.  c.  38,  can  correct  the  original  judgment  from  the  certificate  of  the 
Court  of  Appeal.  This  appears  to  be  the  practice  now  to  be  followed 
(see  Lowson  v.  Canada  Farmers',  dr.,  8  Ont.  App.  613),  though 
there  are  several  cases  in  which  a  contrary  opinion  is  expressed 
(see  National  Insurance  Co.  v.  Ealeson,  9  Pr.  R.  203  ;  Nor  vail  v. 
Canada  Southern  Ry.  Co.,  9  Pr.  R.  339).  Process  is  then  issued  on 
the  judgment  as  corrected  (Lowson  v.  Canada  Farmers,  dr.,  8  Ont. 
App.  613). 

The  minutes  of  the  certificate  may  be  varied  on  motion  as  for- 
merly in  Chancery  (General  Share  and  Trust  Co.  v.  Wetley,  dr.,  20 
Ch.  D.  130)  ;  and  the  certificate,  when  issued,  if  it  does  not  truly 
state  the  decision  of  the  Court  may  be  amended  (St.  John  v.  Rykrrt, 
3C.  L.  T.  119). 

I  NSOLV  KNC  Y  APPP]ALS. 

32.  A  Judge  of  the  Court  will  sit  on  every  Tues-  ^i1};^  '" 
day,  except  during  Vacation,  and  the  sittings  of  theerayTue* 
Full  Court,  to  hear  appeals  under  the  Insolvency  Act.da 

33.  The  party  desiring  to  appeal  shall,  within  tl. 

eight  days  limited  by  the  Act  serve  a  notice  upon  the,2tof  t»'i>. 
parties  who  may  be  affected  by  the  result  of  the  aj> 
peal,  stating  his  intention  to  appeal,  and  upon  giving 


710 


ORDERS  OF  COURT  OF  APPEAL. 


Orders 
34-38. 


TO  be  set 

days^Ser 
security, 


Seven  jiuy 
hearing  to 


grounds  of 

objection. 


such  notice  he  shall  be  deemed  to  have  adopted  pro- 
ceedings  on  the  appeal  in  compliance  with  the  Act. 

34.  The  appellant  shall  within  seven  days  from 
making  tne  deposit  or  giving  the  security  required  by 
the  1  28th  section  of  the  Insolvency  Act,  set  down 
the  matter  to  be  heard  by  filing  with  the  Registrar  a 
prcecipe  for  the  hearing  thereof,  on  the  next  Tuesday 
on  which  a  Judge  shall  sit  under  the  preceding 
'  Order,  being  not  less  than  seven  days  thereafter;  and 
shall  serve  not  less  than  seven  days'  notice  upon  the 
opposite  party,  stating  the  time  for  which  the  appeal 
has  been  entered  to  be  heard,  (adding  "or  as  soon 

/-•/'«  1  i          i  in\  -11 

after  as  Counsel  can  be  heard  )  together  with    the 
grounds  of  objection  on  which  the  appellant  relies,  as 
nearly  as  may  be  in  the  manner  in  which  reasons  of 
appeal   are  drawn   in   appeals   brought  up   from  the 
Superior  Courts. 

NO  petition       35.  It  shall  not  be  necessary  to  serve  any  petition 
notke  neces-  or  anv  other  notice  than  those  hereinbefore  provided. 

•sary. 

cierk  or  36.  The  clerk  or  assignee  or  other  officer  having 

the  custody  of  the  documents,  papers  and  proceedings, 
sna^  upon  the  request  of  any  party  interested  in  the 
appeal,  and  upon  receiving  a  sufficient  sum  to  defray 
postage,  transmit  the  same   to  the  Registrar   for  the 
use  of  the  Court,  and  it  shall  not  be  necessary  to  pre- 
NO  case  to    pare  any  case  when  the  appeal  is   to   be  heard  by  a 
bufneoPticeoMinSle  Judge>  but  tne  appellant  shall  when  setting  the 
hearingto  be  appeal  down  to  be  heard  leave  a  copy  of  the  notice  of 
fo^uSeof     hearing  with  the   Registrar,   to   be  delivered  to    the 
Judge. 


thi?S)urt 


Registrar  to      37.  After  the   appeal   has  been  disposed   of,  the 
"    Registrar  shall  at  the  request  of  any  person  interested, 


fte 


p 

disposal  of.  anc}  UpOn  receiving  a   sufficient  sum  to   pay  postage, 

return  such  papers  to  the  officer  from  whom  the  same 

were  received. 

38.  If  the  necessary  papers  have  not  been  received 
by  the  Registrar,  on  or  before  Friday  preceding  the 
|-othera-r"  da>"  named  f°r  tne  hearing,  the  appeal  shall  not  be 
wSe  appeal  heard  unless  the  Judge  otherwise  orders. 

will  not  be 
heard. 
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39.  The  costs  and  fees  mentioned  in   Table  D  in     Orders 
the  Appendix,  and  no  other  or  greater  shall  be  allow-    39»  4°- 
ed  on  taxation  or  taken  or  received  by  any  Solicitor, 
Attorney,  Sheriff,  or  Officer  respectively  for  any  ser- 

vice  rendered  under  the  Insolvent  Act  ;  and  the  sameTable  "D- 
shall  be  the  costs,  fees  and  charges  fixed  and  settled 
under  and  in  pursuance  of  the  123  section  of  the  said 
Act. 

COUNTY  COURT  APPEALS. 

For  the  purpose  of  avoiding  unnecessary  expense 
in  appeals  from  the  County  Courts — particularly  in 
making  copies  of  papers — it  is  ordered  that : 

(39  a).  The  pleadings,  motions,  rules,  orders,  and 
other  papers  certified  to  the  Court  of  Appeal  under 
section  41  of  the  Act  respecting  County  Courts,  s 
be  the  original  papers  filed  in  the  County  Court;  and 
when  the  evidence  has  been  taken  by  an  official  re- 
porter, his  transcript  of  the  evidence  used,  or  prepared 
for  use,  in  the  County  Court  upon  the  motion  which 
is  the  subject  of  the  appeal,  shall  be  the  evidence  so 
certified. 

The  said  papers,  together  with  the  Judge's  charge, 
and  his  judgment  or  decision,  and  also  the  evidence 
when  not  taken  by  an  official  reporter,  and  all  objec- 
tions and  exceptions  to  the  evidence,  shall  be  fastened 
together  and  transmitted  with  the  Judge's  certificate 
to  the  Registrar  of  the  Court  of  Appeal,  who  is  to 
return  them  to  the  County  Court  when  the  appeal  is 
disposed  of. 

It  shall  not  be  necessary  to  certify  or  transmit  the 
evidence,  or  the  objections  or  exceptions  thereto  in 
any  case  in  which  the  appeal  is  from  a  judgment,  or 
decision  upon  the  pleadings,  or  upon  any  action  not 
founded  upon  the  evidence.  (Wednesday,  May  iQth, 
1880.) 

40.  An  appeal  shall   be   set   down  to  be  heard 


the  first  sittings  of  'the  Court  for  the  hearing  of  argu-  Court  to  be 
ments,  which  shall  commence  after  the  expiration  of  tings  com- 
thirty  days  from  the  decision  complained  of. 

Sunday  is  not  reckoned  in  the  t 
(Cooper  v.  Dixon,  3  C.  L.  T.  198). 


Sunday  is  not  reckoned  in  the  thirty  days  when  it  is  the  first  day  (U' 
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Orders         41.  An  appeal  shall  be  set  down  for  hearing  by 

41-46.     delivering  to  the  Registrar  of  the  Court  of  Appeal  at 

^.plais  to    least  eight  days  before  the  sittings  at  which  the  appeal 

be  set  down.  is  to  be  heard   the  certified   copy  of  the  pleadings, 

proceedings,  evidence  and  other  matters  required  by 

section  41   of   chapter    43  of  the  Revised   Statutes 

of  Ontario,  and  ten  appeal   books  for  the  use  of  the 

Judges  of  the  Court  of  Appeal  and  the  officers  of  the 

Court. 

bXTtobe  £2.  The  books  shall  be  printed  on  paper  of  good 
printed.  quality,  on  one  side  of  the  paper  only,  in  demy  quarto 
form  with  small  pica  leaded,  and  every  tenth  line  of 
each  page  shall  be  numbered  in  the  margin,  and  a 
statement  of  the  reasons  of  appeal  shall  form  a  part 
thereof. 

What  books  43.  A  full  copy  of  the  pleadings  shall  not  be 
contain.  printed  in  the  books,  unless  it  be  necessary  for  the 
proper  consideration  of  the  question  raised  upon  the 
appeal,  ex.  gr.  in  questions  arising  on  demurrer,  or  in 
arrest  of  judgment,  or  for  judgment  non  obstante  vere- 
dw.to.  In  other  cases  it  shall  be  sufficient  to  state  the 
substance  of  the  pleadings,  in  a  brief  form,  in  accor- 
dance with  the  example  given  in  the  Appendix,  but 
so  as  to  be  intelligible.  (Form  C.) 

Notneces-  44.  It  shall  not  be  necessary  to  print  evidence 
which  does  not  bear  upon  the  question  in  appeal,  but 
tne  books  must  always  contain  the  opinion  delivered 

opinion  of    bythejudge  in   Term,   and   his   charge  in  case  of  a 

Judge  and      ^  J.    .   ,     J       .*»  ,   .  .     '  r  .      .  *»  r 

charge  to  trial  by  a  jury,  and  his  note  of  judgment  in  case  of  a 
jury,  &c.  trial  by  himse]f 

material  ^    Exhibits  used  at  the  trial  shall  not  be  printed 

parts  only  of  in  the  books,  unless  their  contents  are  material  to  the 

exhibits  to  .  111  11 

be  printed,  question  in  appeal,  and  then  only  such  parts  as  are 
unnec™s-nts  material ;  if  any  instrument  or  document  be  unneces- 
Srintednot  sar^y  printed  the  expense  thereof  shall  be  disallowed 
allowed  for  on  taxation. 

on  taxation. 

AII  formal  4-6.  All  formal  matters,  such  as  copies  of  the 
motion* e'9''  motion  papers  and  rules  discharging  or  making  rules 
papers^  to'/iwi  absolute  shall  be  omitted,  but  such  reference  shall 
be  omitted.0  be  made  to  them  including  the  dates  thereof,  as  may 

appear  necessary  for  giving  a  clear  and  intelligible 

statement  of  the  case. 


SITTINGS  —  VACATION,  ETC,  713 

47.  No  costs  shall  be  taxed,  whether  between  party     Ordere 
and  party,  or  between  attorney  and  client  for  any     47~53' 

J  .  .         .  til  1-1  'No  costs  for 

matter  appearing  in  the  appeal  books  which  was  not  matter 


reasonably  necessary  to  raise  the  question  in  appeal. 

[raise  question  in  appeal. 

48.  The  appellant  shall,  at  least  six  days  before  six  <i:.ys- 
the  sittings  at  which  the  appeal  is  to  be  heard,  serve  Xearinganii 
the  respondent  with  the  notice  of  the  setting  down  ofJJJJoalto 
the  appeal  and  with  a  copy  of  the  printed  appeal  book,  ^^^ 
and  of  the  grounds  and   reasons  of  his  appeal.     In  improperly 
case  the  respondent  is  of  opinion  that  any  necessary  respondent 
matter  has  been  omitted,  he  may  at  any  time  before  ^mffl' 
the  hearing  leave  with  the  Registrar  a  memorandum  Registrar. 
briefly  referring  to  such  omitted  matter. 


49.  Service  of  all  necessary  notices  may  be  made 
either  upon  the  attorney  or  upon  his  town  agent,  in  Attorney  or 
the  same  manner  as  if  the  suit  were  in  one  of  the  Su-iTtaSup* 
perior  Courts.  rior  Courts- 


5O.  If  the  foregoing  rules  are  not  complied 
the  appeal  shall  not  be  heard,  unless  the  Court  a  Judge  Ivith,'  appeal 
shall  on  application  made  upon  two  days'  notice  to52iS 
the  respondent  otherwise  order. 

5  1  .  The  costs  to  be  taxed  and  allowed  upon  ap-  scale  of 
peals  frqm  County  Courts  shall  be  on  the  same  scale  &T&  B.™ 
as  formerly  allowed  upon  appeals  to   the  Courts  of  a  p 
Queen's   Bench   or  Common   Pleas  :  And  a  sum  not 
exceeding  in  any  case  $2,  may  be  allowed  for  corres- 
pondence during  the  progress  of  the  appeal. 

52.  All  books,  as  well  in  Superior  Court  as  County  ^I'^'J 
Court  appeals,  shall  contain  the  date  of  the  first  pro-contain 
ceeding  in  the  suit  or  matter;  and   the  dates  of  the 
filing  of  the  several  pleadings  shall  be  stated  at 
commencement  of  the  copy  or  summary  thereof.     In 
the  event  of  non-compliance  with  this  Rule  such  books  not  to  be 
will   not  be  received   by  the  Registrar,  nor  will  theSSjJjJ0 
appeal  be  heard. 

si  TTFNKS,  VACATION,  COMPUTATION  OF   TIME,  &c.       Bn 

53    There  shall  be  five  sittings  in  the  year  for  the  Fh,-  ,.a,-i, 
hearing  of  arguments,  commencing   on    the   second 
Tuesday   in   January,   the  first    Tuesday   in    March, 
the  second    Tuesday  in  May,  the    first    Tuesday    in 
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Orders     September,  and  the  second  Tuesday  in  November,  or 
43-61.     jn  case  anv  Of  these  days  shall  be  a  legal  holiday,  then 
on  the  following  day. 

if  necessary,      54.  Jn  case  of  sittings    at    any  other  time  being 

extra  may       .  ,  •          ,          ,  ,        °~ 

be  ordered,  deemed  necessary  or  convenient  for  the  despatch  of 
business,  due  notice  of  the  time  of  holding  the  same 
will  be  given. 

VACATIONS.       55.  There  shall  be  two  vacations,  namely  :  the  long 
annually,     vacation  commencing  on   the   1st   day  of  July,  and 
terminating  on  the  3 1st  day  of  August,  and  the  Christ- 
mas   vacation,    commencing    on    the    24th    day    of 
December  and  terminating  on  the  2nd  day  of  January 
following. 
This  Rule  is  now  superseded  by  Rule  of  Sup.  Court  532. 

Sda11!?  ^'  ^^e  days  °f  tne  commencement  and  termina- 
named  tion  of  each  vacation  shall  be  included  in  and  reckoned 
therdn!1  part  of  the  vacation. 

ed°incmn-n"  5?«  The  time  of"  either  vacation  shall  not  be 
putation  of  reckoned  in  the  computation  of  the  time  appointed  or 

time,  except     ,,  .     .  .  ,-,r  -  .. 

in  c.  c.  allowed  by  these  Orders  lor  any  act  or  proceeding, 
appeals.  except  in  the  case  of  County  Court  appeals. 

58.  The  Court  or  a  Judge  shall  have  power  to  en- 
large  or  abridge  the  time  appointed  by  these  Orders 
for  doing  any  act  or  taking  any  proceeding  upon 

abridged  by  .    ,      b     ,.    V.  ,  i     ,  *.i_      •      !• 

Courtor  special  application,  and  upon  such  terms  as  the  justice 
Judge,  Qf  tjie  case  mav  requjre 

First  day  59.  In  all  cases  in  which  any  particular  number  of 
jSt  day  days,  not  stated  to  be  clear  days,  is  prescribed  by  these 
Imputing1  O^ers,  the  same  shall  be  reckoned  exclusively  of  the 
days  not  first  day,  and  inclusively  of  the  last  day,  unless  such 
day's3."1  day  shall  happen  to  fall  on  Sunday,  or  a  legal  holiday, 
or  non-juridical  day. 

dlys- named  ^*X  In  all  cases  expressed  to  be  clear  days  or  where 
or  the  words  the  term  "at  least"  is  added,  both  days  shall  be 

"at  least  111 

used  both      eXClUQ  CO. 
excluded. 

P^ctice  of  61.  In  all  matters,  relating  to  services  of  notices, 
peaiedat?om  not  specially  provided  for  by  these  Orders,  the  prac- 
matEof11  tice  of  the  Court  appealed  from  shall  be  followed. 

service,  &c., 

where  not     specially  provided  for. 
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PAYMENT  OF  MONEY  INTO  AND  OUT  OF  COURT.  Ordere 


63.  Money  ordered  to  be  paid  into  Court  is  to  be  Money  j. 
deposited    in   the  Canadian   Bank   of   Commerce 
Toronto  with  the  privity  of  the  Registrar,  and  to  the  £ancka"?dmn 
credit  of  the  cause  or  matter.  commerce. 

63.  Any  person  desiring  to  pay  money  into  Court  written  <n- 
must  file  a  written  request  with   the  Registrar  for  a 
direction  which  the  Registrar  shall  give,  stating 
style  of  the  cause  or  matter  and  the  amount  to  be 
paid  in. 


64.  The  person  so  paying  in  shall  obtain  a  dupli- 

cate  receipt  therefor,  one  copy  of  which  shall  be  filed  be  obtained. 
with  the  Registrar. 

65.  No  money  is  to  be  paid  out  of  Court  except  Pa]d  out  by 

£  _  "        •  T      i  1-1  order  of 

upon  an  order  of  the  Court  or  Judge  obtained  upon  judge,  and 
notice  to  the  opposite  party. 


66.  Money  is  only  to  be  paid  out  of  Court  upon 

the  cheque  of  the  Registrar,  countersigned  by  a  Judge,  ed  by  Judge. 

25  March,  1882. 

67.  The  following  Order  shall  be  substituted 

Order   18  of  the  Orders  of  3Oth  March,  1878  :  printed. 

[This  Order  is  printed  supra  as  Order  18.] 

69.  The  following  is  to  be  added  to  Order  14  :— 
And  also  thirty  copies  for  the  purpose  of  being  de- 
livered, in  the  event  of  an  appeal  to  the  Supreme 
Court  of  Canada,  to  the  party  appealing  to  that  Court 
for  use  upon  such  appeal. 

Such  additional  thirty  copies  are  not  required  to  be 
deposited  in  cases  of  appeals  from  County  Courts. 


APPENDIX. 

FORM  A. 

Know  all  men  by  these  presents,  that  we  (naming  all  the  obligors  Form  of  ap- 
icith  their  places  of  residence  and  additions),  are  jointly  and  severally  1"  :i 
held  and  firmly  bound  unto  (naming  the  obligees  with   their  places 
idence  and  addition*),  in  the  penal  sum  of  dollars,  for 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and 
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each  of  us  by  himself,   our,  and  each  of  our  heirs,  executors  and 
administrators,  respectively,  firmly  by  these  presents. 


Dated  this 


day  of 


Whereas  (the  appellant)  complains  that,  in  the  giving  of  a  certain 
judgment  in  a  certain  suit  in  Her  Majesty's  Court  of  Queen's  Bench 
(or  of  Chancery  or  Common  Pleas,  as  the  case  may  be),  in  the  Pro- 
vince of  Ontario,  between  (naminy  the  parties  to  the  cause)  , 
manifest  error  hath  intervened  wherefore  (the  appellant)  desires  to 
appeal  from  the  said  judgment  to  the  Court  of  Appeal. 

Now  the  condition  of  this  obligation  is  such,  that  if  (the  appellant) 
do  and  shall  effectually  prosecute  such  appeal,  and  pay  such  costs 
and  damages  as  shall  be  awarded,  in  case  the  judgment  aforesaid  to 
be  appealed  from  shall  be  affirmed  or  in  part  affirmed,  then  this 
obligation  shall  be  void,  otherwise  to  remain  in  full  force. 

Signed,  sealed  and  delivered,  in  the  presence  of 


Form  of 
affidavit  of 
justification 


FORM  B. 

In  tfie  (style  of  Court). 

A.  B.,  Plaintiff,         )      I,  E.  F.,  of 

v.  make  oath  and  say,  that  I  am  a  resident 

C.  D.,  Defendant.  )  inhabitant  of  Ontario,  and  am  a  house- 
holder in,  (or  a  freeholder  in  , )  and  that  I  am  worth  the  sum 
of  ,  (the  sum  mentioned  as  the  penalty,  or  such  sum  as  the 
deponent  is  bound  in),  over  and  above  what  will  pay  all  my  debts  ; 
and  I,  J.  H.,  of  ,  make  oath  and  say,  that  I  am  a  resident  in- 
habitant of  Ontario,  and  am  a  householder  in  (or  a  freeholder 
in  , )  and  that  I  am  worth  the  sum  (a*  in  the  former  case) 
of  over  and  above  what  will  pay  all  my  debts. 

The  above-named  deponents,  E.  F.  &  G.  H.  were  sworn  at  &c., 
the  day  of  18  ,  before  me. 

Commissioner,  &c. 


Form  of 
brief  state- 
ment of 
pleadings. 


F  0  R  M   C  . 

Action  commenced  by  writ  dated  2nd  January,  1878. 
Declaration  :     Filed  16th  January,  1878. 
1st  Count. — Trespass  to  goods. 
2nd     "      — Common  Counts. 
Pleas.     Filed  24th  January,  1878. 
To  1st  Count. 

1.  Not  guilty. 

2.  Not  possessed. 

3.  Leave  and  license. 

To  2nd  Count  :     Nunyuam  indeb'datus. 

(Replication  and  other  pleadings  to  be  in  a  similar  form,  but  suffi- 
ciently full  to  be  intelligible). 
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FORM    D. 
TARIFF. 

Solicitor  or  Attorney,  an  between  party  and  party,  and  also  as 
between  Solicitor  and  Client. 

Instructions  for  demand  of  assignment  by  debtor  or  for  com- 
pulsory liquidation,  or  for  petition,  where  the  Statute 
expressly  requires  a  petition,  or  for  brief,  where  matter 
is  required  to  be  argued  by  counsel,  or  is  authorized  by 
the  Judge  to  be  argued  by  counsel,  or  proceedings  on 
appeal  $  2  00 

Instructions  for  other  necessary  proceedings     1  00 

Drawing  and  engrossing  petitions,  deeds,  affidavits,  notices, 
advertisements,  pleadings,  and  all  other  necessary  docu- 
ments or  papers  when  not  otherwise  expressly  provided 
for,  per  folio  of  100  words,  or  under  0  20 

Making  other  copies  when  required 0  10 

(When  more  than  five,  copies  are  required  of  any  notice  or 
other  paper,  live  only  to  be  charged  for,  unless  the  notice 
or  paper  is  printed,  and  in  that  case  printer's  bill  to  be 
allowed  in  lieu  of  copies). 

Drawing  schedule,  list  or  notice  of  liabilities,  per  folio,  when 

number  of  creditors  does  not  exceed  twenty 0  20 

When  the  number  of  creditors  therein  exceeds  twenty,  then 

for  every  folio  of  UK)  words  over  twenty 0  10 

Every  common  affidavit  of  service  of  papers,  including  atten- 
dance    0  50 

Every  common  attendance    0  50 

Every  special  attendance  on  judge,  or  before  assignee  or  at 

meetings  of  creditors 2  00 

For  every  hour  after  the  first   1  00 

(To  be  increased  by  the  Judge  in  his  discretion.) 

Fee  for  settling  special  composition  deed,  or  consent  to  dis- 
charge   2  00 

Fee  on  writ  of  attachment  against  estate  and  effects  of  insol- 
vent, including  attendance  2  00 

Fee  on  rule  of  Court  or  special  order  of  judge  (whether  nisi 

or  absolute      1  00 

Fee  on  sub.  ad  test,  including  attendances 1  00 

Fee  on  sub.  duces  tecum  including  attendance 1  25 

And  if  above  four  folios,  then  for  each  additional  folio,  over 

such  four  folios    0  10 

Fee  on  every  other  writ   1  00 

Every  necessary  letter 0  50 

Cost  of  preparing  claim  of  creditors,  and  procuring  same  to 
be  sworn  to,  and  allowed  at  meeting  of  creditors,  in 
ordinary  case,  where  no  dispute 1  00 

Preparing  for  publication  advertisements  required  by  the 
Statute,  including  copies  and  all  attendances  in  relation 
thereto 2  00 

Preparing,  engrossing,  and  procuring  executions  of  bonds  or 

other  instruments  of  security 2  00 

Actual  travelling  expenses,  not  exceeding  in  any  case  10  cents 
per  mile,  actually  travelled  

Actual  disbursements  for  postages  and  other  necessary  ex- 
penses      

Bill  of  costs;  engrossing,    including   copy   for   taxation  per 

folio    0  20 

Copy  for  the  opposite  party 0  50 
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Taxation  of  costs    $1  00 

No  allowance  to  be  made  for  unnecessary  documents  or 
papers,  or  for  unnecessary  matter  in  necessary  documents  or 
papers  or  for  unnecessary  length  of  proceedings  of  any  kind. 

COUNSEL. 

Fee  on  arguments,  examinations,  and  advising  proceedings, 
to  be  allowed  and  fixed  by  the  Judge  as  shall  appear  to  him 
proper  under  the  circumstances  of  the  case. 

FEES  TO  CLERK. 

Every  writ,  or  rule,  or  order    $0  50 

Filing  every  affidavit  or  proceeding    0  10 

Swearing  affidavit   0  20 

Copies  of  all  proceedings  of  which  copy  bespoken  or  required, 

per  folio  of  100  words    0  10 

Every  certificate 0  50 

Taxing  costs 0  80 

Fee  for  keeping  record  of  proceedings  in  each  case 1  00 

Any  search   0  10 

A  general  search  relating  to  one  insolvency,  or  the  insolvency 

of  one  person  or  firm 0  50 

For  every  hearing  in  any  case  on  applications  for  discharge, 
contestations  or  other  special  hearings,  where  the  atten- 
dance of  the  clerk  is  deemed  necessary  by  the  Judge, 
per  hour  0  50 

SHERIFF. 
Same  as  on  corresponding  proceedings  in  Superior  Courts. 

WITNESSES. 
Same  as  in  Superior  Courts. 

In  case  of  any  proceedings  not  provided  for  by  this  tariff,  the 
charges  to  be  the  same  as  for  like  proceedings,  according  to  the 
tariffs  of  the  Superior  Courts. 

THOMAS  Moss,  C.  J. 
GEO.  W.  BURTON,  J. 
C.  S.  PATTERSON,  J. 
Jos.  C.  MORRISON,  J. 


APPENDIX  E. 

APPEALS  TO  HER  MAJESTY  IX  PRIVY  COUNCIL. 

(Orders  of  8th  September,  1871.) 

35.  That  the  security  to  be  given  in  cases  of  appeal 
to  Her  Majesty  in  Privy  Council,  shall  be  personal, 
and  by  bond  to  the  respondent  or  respondents,  such 
bond  to  be  executed  by  the  appellant  or  appellants, 
or  one  or  more  of  them,  and  by  two  sufficient  sureties, 
(except  in  special  cases,  as  mentioned  in  the  foregoing 
Rule,  number  three,  [four  of  present  Orders,])  in  the 
penal  sum  of  two  thousand  dollars,  the  condition  of 
which  bond  shall  be  to  the  effect  that  the  appellant 
or  appellants  shall  and  will  effectually  prosecute  his 
and  their  appeal,  and  pay  such  costs  and  damages 
as  shall  be  awarded  in  case  the  judgment  or  decree 
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appealed  from  shall  be  affirmed,  or  in  part  affirmed  ; 
and  in  cases  from  Chancery,  application  to  the  Court 
of  Appeal  to  stay  proceedings  shall  be  by  motion  and 
notice,  which  motion,  if  granted,  shall  be  upon  terms 
as  to  security,  under  the  sixteenth  section  of  the  afore- 
said statute,  chapter  thirteen,  or  otherwise,  as  the  cir- 
cumstances or  nature  of  the  case  may  require. 

36.  That   the  bond  referred   to  in  the  foregoing 
Rule,  number  twenty-nine,  shall  be  in  the  following 
form  : — 

Know  all  men  by  these  presents,  that  we  (naming  all  the  obligors, 
with  their  places  of  residence  and  additions,)  are  jointly  and  severally 
held  and  firmly  bound  unto,  (naming  the  obligee*,  with  their  places 
fence  and  additions,)  in  the  penal  sum  of  two  thousand  dollars, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us  by  himself,  our,  and  each  of  our  heirs,  executors  and 
administrators,  respectively,  firmly  by  these  presents. 

Witness  our  hands  and  seals  respectively,  the  day  of 

in  the  year  of  our  Lord,  18 

Whereas  (the  appellant)  alleges,  that  in  the  giving  of  judgment  in 
a  certain  suit  in  Her  Majesty's  Court  of  Appeal,  in  Ontario,  between 
(the  respondent)  and  (the  appellant),  manifest  error  hath  intervened, 
wherefore  (the  appellant)  desires  to  appeal  from  the  said  judgment 
to  Her  Majesty,  in  Her  Majesty's  Privy  Council. 

Now  the  condition  of  this  obligation  is  such,  that  if  (the  appellant) 
do  and  shall  effectually  prosecute  such  appeal,  or  pay  such  costs  and 
damages  as  shall  be  awarded,  in  case  the  judgment  aforesaid  to  be 
appealed  against  shall  be  affirmed,  or  in  part  affirmed,  then  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

A  bond  according  to  these  terms  having  the  words  "or  pay  "  in  the 
condition,  instead  of  "and  pay"  the  words  used  in  Order  35,  is 
regular;  and  "effectually  prosecute"  means  "successfully  prose- 
cute.'' But  to  secure  the  amount  found  due  to  the  respondents  the 
above  condition  is  not  sufficient.  A  bond  for  that  purpose  must  be 
conditioned  in  the  same  way  as  a  bond  under  R.  S.  0.  c.  38,  s.  27, 
subsec.  4  printed  in  note  to  App.  Order  8  (International  Bridge  Co. 
v.  Canada  Southern  Ry  Co.,  9  Pr.  R.  250). 

The  Privy  Council  will  not  advise  Her  Majesty  to  admit  an  appeal 
from  the  Supreme  Court  save  where  the  case  is  of  gravity  in- 
volving matters  of  public  interest  or  some  important  question  of 
law,  or  affecting  property  of  considerable  amount,  or  where  the  case 
is  otherwise  of  some  public  importance,  or  of  a  very  substantial 
character  (Prince  v.  Gagnon,  8  App.  Ca.  103  ;  Johnston  v.  St. 
A  *  I  !'••«.'.<.  3  App.  Ca  159).  Special  leave  to  appeal  was  refused  in  a 
case  involving  only  an  issue  of  fact  (Canada  Central  Ry.  Co.  \. 
Murray,  8  App.  Ca.  574). 

37.  That  in  every  case  of  appeal  to  Her  Majesty 
in  Council,  the  obligors,  parties  to  any  bond  as  surer 
shall  justify  their  sufficiency  by  affidavit  in  the  manner 
and  to  the  same  effect  as  is  required  by  the  foregoing 
Rule  number  eight.     [No.  6  of  present  Orders.] 
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ABATEMENT.     See  CHANGE  OF  PARTIES  BY  DEATH,  &<;. 
adding  parties  on,  489. 
assignment,  &c.,  489. 
continuing  action  after,  489. 
bankruptcy,  488,  489. 
birth  of  party  interested,  490. 
counter-claim,  reviving,  490. 
death,  487,  489. 
former  practice  as  to,  487. 
marriage,  487,  488. 
pleas  in,  abolished,  297. 
prce-cipe  order  for,  489,  490. 
survival  of  cause  of  action,  487,  489. 

ABSCONDING  DEBTORS, 

procedure  in  actions  against,  158,  160. 

ACCOUNT, 

action  for — 

indorsement  of  writ,  168. 
default  of  appearance,  order  for,  225. 
appearance,  affidavit  of  defendant  necessary,  226. 
motion  on  notice,  226. 
statement  of  claim  necessary,  227. 
actions  involving,  reference,  75. 
application  on  notice,  22  o. 

claim  for,  vs.  Executor  need  not  be  indorsed  on  writ,  169. 
directed  on  admissions,  278. 
at  any  stage,  383. 

on  default  of  appearance  where  writ  so  indorsed,  226. 
on  motion  for  judgment,  434. 
forms  of  pleading  in  action  on,  633. 
questions  of,  reference  under  C.  L.  P.  Act,  71-73. 

special  case,  73. 
specially  claimed  by  writ,  168. 

ACCOUNTANT  OF  THE  SUPREME  COURT.     See  OFFICERS. 
authority  of,  106. 

bonds  to  be  taken  in  name  of,  562,  576. 
books  to  be  kept  by,  561. 
46 
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ACCOUNTANT  OF  THE  SUPKKME  ( 'OURT— (Cwtinwl). 
cheques,  how  to  be  signed,  501 . 
expenses  of  office  of,  how  paid,  1  19. 
office  of,  559,  560. 

orders  dispensing  with  payment  into  Court,  office  copies  to  be  left  with,  562. 
payment  of  money  into  Court,  51)0. 

"       out  of  Court,  561. 

property  vested  in.  provisions  as  to,  117,  118,  591. 
Registrar  to  act  as,  until  other  appointment,  562. 
return  by,  of  "Account  of  Official  Guardian,  •"  115. 
"      "    "    moneys  paid  into  Court,  561. 

ACTION, 

administration.     See  that  TITLE. 

all  steps  to  be  taken  in  same  Division,  45. 

and  in  same  office,  196. 

and  before  one  Judge,  47. 

assignment  of  particular,  to  certain  Divisions,  45. 
conduct  of,  who  should  have.  247. 
definition  of,  132,  135. 
dismissing,  practice,  41. 
Divisions  of  High  Court,  assignment  to,  45. 
first  document  in,  to  be  marked  with  name  of  Division,  44. 
form  and  commencement  of,  132,  135. 
forms  of  pleadings.     See  PLEADING,  FOK.MS. 
hearing  of.     See  TRIAL. 
how  commenced,  135,  <-t  xe</. 
indorsement  of  writ.     See  that  TITLE. 
information,  turned  into,  135,  162,  32(5. 
interpleader,  135.     See  that  TITLK, 

joinder  of  causes  of.     See  JOINDER  OF  CAUSES  OF  ACTION. 
land,  for.     See  ACTION  TO  RECOVER  LAND. 
lunatics,  by  and  against.     See  LUNATICS. 
mandamus.     See  that  TITLE. 
misjoinder  not  to  defeat.     See  PARTIES. 
nuisance,  Attorney-General,  action  by,  135. 
parties.     See  that  TITLE.! 
pleadings.     See  that  TITLE. 

proceedings  in,  office  in  which  to  be*  carried  on,  146. 
reference  to  arbitration.     Ste  REFERENCE,  ARBITRATORS. 
single  Judge  tries,  48. 
title  of,  to  be  marked  on.  pleadings,  292. 
transfer,  general  power  of.     See  TRANSFER. 
trial  of,     See  TRIAL. 
trustees,  by  and  against,  234. 
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ACTION  TO  RECOVER  LAND.     See  EJECTMENT. 
appearance,  by  landlord,  200. 

by  person  not  named  as  a  defendant,  200,  '201. 

form  of,  201. 

notice  to  be  given,  201. 

omission  to  give  notice,  effect  of,  201 . 

;ilate«l  to  other  actions,  7. 

defendant  in  possession  need  not  plead  title  unless  equitable,  298. 
default  in  delivering  defence.     Set  DEFAULT. 
foreclosure  seems  not  to  be,  27 1 . 
forms  of  pleadings.  051-653.     See  FORMS. 
joinder  of  claim  with. 

administration,  272. 

injunction,  272. 

rnesne  prolits,  271. 

receiver,  272. 

recovery  of  deed,  272. 

specific  performance,  272. 

judgment  by  default  of  appearance.     .SW  DEFAULT. 
leave  to  join  with  other  caiises  of  action,  271. 
limited  defence,  201. 

non-appearance  or  limited  appearance,  rights  of  plaintiff,  209. 
notice  of,  202. 
service  of  notice,  202. 

service  of  writ  where  possession  vacant,  188. 
unlimited  appearance,  effect  of,  202. 

ADDRESS  FOR  SERVICE.     And  see  INDORSEMENT  OF  WRIT. 
defendant's,  197. 
fictitious,  appearance  set  aside,  197. 

AIU<  H7RNM  ENT  OF  TRIAL,     See  TRIAL. 

ADMINISTRATION, 

action  for,  when  necessary,  140,  141. 

affidavit  by  creditor,  145. 

advertisements  for  creditors,  form  of,  contents  of,  144-5. 

Chancery  orders  respecting  apply  to  all  Divisions,  138,  227. 

conduct  of  proceedings,  who  to  have,  142. 
costs  of,  commission  in  lieu  of,  156. 
apportionment  of,  157. 
unnecessary  proceedings,  158. 
when  given  out  of  estate,  141. 
creditors,  attendance  of,  145. 

proof  by,  145-6. 
executor  or  administrator  may  obtain,  143. 

affidavit  of,  as  to  claim?,  146. 
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ADMINISTRATION— (Continued). 

forms  of  affidavits,  notices,  &c.     See  FORMS. 

forms  of  indorsement,  619. 
pleadings,  634,  635. 

form  of  writ  of  summons  for,  29,  159,  165.     See  FORMS. 

infant  defendants,  service  on,  182. 

notice  of  motion  for  a,  form  of,  141,  165. 
"      to  creditors  to  produce  documents,  145. 
"  "         their  claim  allowed,  149. 

"  "         to  prove  claim,  149. 

"  "        to  apply  for  cheque,  150. 

parties  to  motion  for,  246. 

parties  to  attend  proceedings,  142,  268,  518. 

parties  under  Chancery  Orders,  58-61,  151. 

powers  and  duties  of  Master,  144,  145,  151,  152. 

prcecipe  judgment  in,  210,  227. 

who  may  give,  210,  211. 

procedure  to  obtain,  139,  141,  151. 

"          under  administration  order,  144,  150. 

real  estate,  enquiries  as  to,  144. 

service  of  notices,  150,  227. 

special  enquiries,  140. 

ordinary  enquiries,  144. 

staying  creditors'  actions,  140. 

unnecessary  applications,  141,  158. 
ADMINISTRATOR, 

actions  by  and  against,  234. 

administrator  ad  litem,  235. 

ADMISSIONS.     See  PLEADINGS,  MOTION  FOR  JUDGMENT. 
AFFIDAVIT.     And  see  EVIDENCE. 

alterations  in,  557. 

application  to  attach  debts,  on,  632. 

argumentative  matter  in,  412. 

commissioners  for  taking,  120. 

cross-examination  on,  411,  412. 

deponent's  abode  and  description  to  appear  in,  556. 

Division,  style  of  amendable,  556. 

documents  as  to,  631,  632. 

erasures  in,  what  are,  557. 

evidence  at  trial  by.     See  EVIDENCE. 

form  and  contents  of,  412,  556. 

garnishee  order  for,  632. 

hearsay  allegations  in,  412. 
.  illiterate  persons  making,  557. 

indorsement  or  note  shewing  party  filing,  556. 
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AFFIDAVIT— (Continued). 

interlineations,  alterations  or  erasures,  557. 

interlocutory  motions  on,  412. 

interpleader,  633. 

jurat,  556. 

of  service  of  summons,  form  of,  630. 

office  copies  of,  558. 

print,  partly  in,  550,  556. 

several  deponents,  556. 

signature  of  deponent  necessary,  556. 

stamps  on,  557. 

writing,  partly  in,  550,  556. 

AFFIDAVIT  OF  DOCUMENTS.     See  DLSCOVERY,  DOCUMENTS. 
AGENT, 

forms  of  pleadings  in.  actions  against.     See  FORMS. 

forms  of  pleadings  in  action  against,  636. 
A MEXDM  E  NTT.     And  see.  PLEADING. 

clerical  mistakes  in  judgments,  &c. ,  449,  559. 

counter-claim  or  statement  of  claim  filed  without  leave,  327-8. 
time  for,  327-8. 

defects  or  errors,  559. 

disallowance  of,  322. 

every  necessary  amendment  to  be  made,  559. 

failure  to  make  after  leave,  330. 

indorsement  of  writ,  1 62. 

leave  when  necessary,  330. 

non-compliance  with  rules,  effect  of,  559. 

of  pleadings  on  adding  defendant,  255. 

parties,  adding  or  substituting  plaintiffs.     See  PARTI  KS. 

powers  of  Court  of  Appeal,  121. 

statement  of  claim  without  leave,  327. 
of  defence  without  leave,  327. 

writ  of  summons.  162. 

order  when  necessary,  162. 

unnecessary  after  statement  of  claim  delivered,  162. 
AMENDMENTS  AND  ALTERATIONS  IN  JUDICATURE  ACTS. 

Council  of  judges  to  consider  and  report  annually  as  to,  102. 
AMENDMENT  OF  PLEADINGS.     Sv>  AMENDMENT,  PLEADIN.:. 
APPEAL,  51,  690,  719. 

admissions  of  service,  708. 

affidavits  of  service,  708. 

appeal  books. 

contents  of,  704. 

dates  of  pleadings  to  be  mentioned,  462,  467. 
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APPEAL— (Continued). 

appeal  books— (continued). 

delivery  to  Registrar.  705,  707. 

neglect,  motion  to  dismiss,  707. 
to  respondent,  707. 

index  to,  706. 

printing,  regulations  as  to,  706. 

non-compliance  with  Orders  as  to,  706-7. 
style  of  cause,  706. 

assessment  of  damages  under  C.  L.  P.  Act,  sec.  197,  77. 
award,  under  C.  L.  P.  Act,  sec.  189,  74. 

"       "    76,  82,  195. 

"     198  (County  Courts i,  7 S. 

exhibits,  production  of,  how  enforced,  85. 
award  on  voluntary  reference,  82. 
bond,  696. 
case,  in  appeals  from  High  Court,  703. 

costs  of  unnecessary  matter,  703-4. 

printing,  461. 

reasons  of  appeal,  part  of  case,  704. 

return  by  respondent  of  draft,  703. 

service  by  appellant  of  draft,  703. 

settlement  of  by  Judge  if  parties  differ,  703. 
certificate  of  judgment, 

making  an  order  of  Court  appealed  from  now  unnecessary,  709. 

notice  of  settling,   709. 

variation  of,  709. 
Chambers,  from,  328,  337,  521. 

Court  of  Appeal,  to,  521. 

Divisional  Court,  to,  54,  328,  359. 

fresh  evidence  on,  328. 

how  made,  337. 

time  for.  328,  337,  338,  554. 

expiring  on  Sunday  or  holiday,  552. 
"clear  days, "468. 
consent  order,  when  appealable,  51. 
costs, 

affidavit  of  service,  708. 

appeal  from  order  as  to,  51,  52. 

correspondence,  counsel  fees,  708-9. 

allowance  of  $5  for,  708. 

cross  appeals,  705. 

instead  of  committal.  5 1 . 

in  discretion  of  Court,  examples  of,  51. 

no  appeal  for,  when,  51. 

of  postponement  of  hearing,  4(>3. 


APPEAL— (Contiin. 
costs — (cont'tii' 

of  trustees  and  mortgagee?;,  order  a*  to  appealable,  .">!. 

points  not  raised  in  Court  below,  704. 

re-argument,  costs  of,  708. 

tariff  of,  in  Court  below  to  govern.  7"v 

taxation  of. 

correspondence,  403. 

counsel  fees,  463. 

fees  generally,  463. 
unnecessary  matter  printed,  7"3. 
counsel, 

fees,  70S. 

when  two  allowed,  709. 
County  Courts,  from.  13. 
appeal  books, 

contents,  71-,  710. 

dates  of  pleadings  and  proceedings  t«>  be  stated,  712. 

evidence,  when  to  be  transmitted,  711. 

exhibits,  printing  of,  712. 

formal  matters  to  be  omitted,  712. 

number  of  copies  to  be  printed.  71-. 

no  copies  for  Supreme  Court,  70-~>. 

papers  to  be  transmitted  to  Registrar.  711. 

printing,  712. 

supplying  omitted  matter.  713. 

unnecessary  matter,  costs  of,  713. 

what  papers  to  be  transmitted,  711. 
costs,  scale  of,  713. 

correspondence,  $2  allowed  for,  713. 
non-compliance  with  Orders,  713. 
notices,  how  served.  713. 
setting  down, 

mode  of,  71'-'. 

notice  of.  713. 

time  for,  711. 

transmission  of  papers  r'rom  Court  ;;ppra!r-i  from,  711. 
cross-appeal, 

costs,  disposition  of ,  when  both  appeal  and  cro  LismuM    1,  7o.'). 

none,  on  ^m^tion  of  rusts.  70"). 
not  necessary.  70.~>. 
notice  in  lieu  of,  70.~>. 
when  to  be  heard,  7<>.~>. 
discontinuance  of  appeal, 

no  order  for  costs  necessary.  •»!»'.'. 
dismissal  of  action,  order  for,  .V>4,  -~>.V>. 
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APPEAL— (Continued). 

discretionary  orders,  cases  illustrating,  51,  52. 

Divisional  Court,  to,  when,  48. 

entry  of  appeals,  707. 

evidence,  lost  notes  of,  704. 

execution,  staying,  698. 

fees,  what  allowed.     See  COSTS  supra. 

forms, 

affidavit  of  sureties,  716. 

bond  in  appeals  from  High  Court,  715. 
to  Privy  Council,  719. 

notice  of  appeal,  697. 

statement  of  pleadings  in  County  Court  cases,  71(3. 
fresh  evidence  on,  423. 

on  appeals  from  Chambers,  509. 

notice  of  application  fdf  leave  to  use,  509. 

where  surprise,  405. 

further  directions,  hearing  on,  no  appeal  to  Divisional  Court,  48. 
future  rights  involved,  53. 
hearing, 

appellant  failing  to  appear  at,  708. 

notice  of,  707. 

postponement  of,  707. 
Insolvency,  in, 

costs,  717. 

notice  of  appeal,  709. 

notice  of  hearing, 
contents  of,  710. 
service  of,  709. 

petition  not  necessary,  710. 

postponement  of  hearing  if  papers  not  received  three  days^before,  710. 

return  of  papers  after  disposal  of  appeal,  710. 

setting  down,  709. 

sittings  for  hearing,  709. 

tariff  of  fees,  711,  717. 

transmission  of  papers  from  Judge  appealed  from,  710. 
injunction,  proceedings  to  enforce,  stayed  by,  703. 
interlocutory  motions,  708. 

affidavits  in  support  to  be  filed  and  serve  1,  708. 
clear  days,  how  reckoned,  708. 
orders  by  Judge  of  Appeal,  57. 
two  clear  days'  notice  necessary,  708. 
interlocutory  order  from,  54. 
leave  to,  when  to  be  aske.l,  52,  53. 

who  may  obtain,  55. 
limitation  of,  51. 
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APPEAL—  (Continued}. 

limitation  of — (continued). 

when  amount  involved  .$200  or  less,  52. 

§500       "        53. 

"     $1,000       "        58. 

Master  in  Chambers,  from.     See  CHAMBERS. 
no  substantial  variation  of  order  of  single  Judge,  53. 
non-appearance  of  appellant  or  respondent,  708. 
notice  of  appeal,  56,  696. 

form  of,  in  High  Court,  697. 
what  is  sufficient,  696. 

Insolvency  appeals,  709. 

time  for  giving,  56,  697. 
extension  of,  697-8. 
notice  of  hearing,  707,  710,  713. 
notice  of  motion,  708. 

admissions  of  service  of,  708. 

seven  days  before  sittings,  707. 

who  is  entitled  to,  707. 
part  of  judgment,  from,  704. 
patent,  validity  of,  52,  53. 
payment  of  money  out  of  Court,  715. 
pending  appeal,  702-3. 

practice  of  Court  appealed  from,  to  be  followed,  714. 
prcecipe  judgment,  211. 
Privy  Council,  appeals  to,  718. 
real  estate,  title  to,  52,  53. 
reasons  against  appeal.     And  Sue  Cross-Appeal,  supra. 

contents  of,  706. 

leave  to  serve  after  appeal  book  printed,  705. 

neglect  to  serve,  704. 

to  be  served  in  10  days,  704. 
reasons  of  appeal, 

contents,  "Otj. 

part  of  judgment  complained  of,  to  be  specified  in,  704. 

to  be  served  with  draft  case,  704. 

rent,  annual,  or  other  customary  duty  or  fee,  52,  53,  58. 
relief  to  party  not  appealing,  55. 
reference,  order  for,  appealable,  68. 
report,  on  reference  under  C.  L.  P.  Act,  74. 

procedure  on  appeal,  74. 

rules  respecting  appeals,  who  may  make,  101. 
restrictions  on,  52,  <-f    »•/. 
security  for  costs  of, 

allowance  of  bond,  700. 
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APPEAL— (Continued). 

security  for  costs  of — (continued) . 
by  bond,  696. 

by  paying  $400  into  Court,  699. 
deposit  of  bond,  700. 
execution  of  bond,  699. 

affidavit  of  justification,  700. 
affidavits  in  opposition  to,  700. 
cross-examination,  upon,  700. 
form  of  bond,  715. 
sureties. 

affidavit  of,  716. 
married  woman,  699. 
solicitor,  should  not  be,  699. 

substitution  of  new,  in  case  of  death  or  insolvency,  56,  699. 
sufficiency  of,  699. 
time  for  giving,  697. 
security  to  stay  execution,  698,  699. 

when  judgment  orders  payment  of  money,  699,  701. 
when  judgment  orders  delivery  of  property,  700,  701. 
when  judgment  orders  execution  of  conveyance,  701. 
service  of  notices. 

affidavit  of,  when  taxable,  708. 

practice  of  Court  appealed  from  followed  incases  unprovided  for,  714. 
.proof  of  by  admission  of  service,  708. 
setting  down,  707,  710,  713. 
single  Judge,  from,  54,  55. 
sittings  of  Court  of  Appeal,  713. 
five  to  be  held  each  year,  713. 
extra  sittings,  714. 
staying  execution  pending. 

application,  when  to  be  made,  701. 
from  order  under  Rule  80,  221. 
costs  of  application,  702. 
security  necessary, 

where  judgment  for  delivery  of  real  property  or  chattels,  701. 
"  for  execution  of  conveyance,  701. 

"  payment  of  money,  701,  702. 

style  of  cause  in  appeals,  706. 
some  only  of  several  plaintiffs  or  defendants  may,  55. 

as  to  relief  to  non-appealing  party,  55. 
time  for,  56. 

computation  of,  552,  714. 

enlargement  or  abridgment,  by  consent,  552. 

for  application  to  stay  execution,  701. 

delivery  of  case  to  Registrar.  707,  710,  713. 
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APPEAL— (Continued). 
time  for — (continued). 

entry  of  appeal.  7<>7. 

giving  security  for  costs.  (i!i7. 

moving  to  disallow  bond,  700. 

notice  of.  707. 

return  of  draft  case,  703. 

setting  down  appeal,  707,  710,  713. 

settling  certificate,  709. 

serving  notice  of  hearing,  707,  710,  713. 

reasons  against  appeal,  704. 
vacation  not  reckoned  in  computing,  714. 

unanimous  judgment  of  Divisional  Court  when  appealed  to.  ,").'!. 
undertakings  not  to,  enforcement  of,  50. 
vacations  not  reckoned  in  computing  time,  714. 
withdrawal  of,  not  revocable,  696. 

APPEAR AN <  I-:. 

address  for  service  required,   197. 

consequence  of  not  giving,  197. 
after  time  expired,  199. 
by  landlord  in  action  to  recover  land,  201. 

partners,   198. 

several  defendants,  199,  '207. 

third  party,  261 . 

two  solicitors  for  one  defendant,  196. 

person  not  named  as  a  defendant  in  action  to  recover  land,  200. 
default  of,  203.     See  DEFAULT. 

of  solicitor  in  entering,  199. 

notice  of,  199,  201. 

defective,  no  address,  not  receivable,  197. 
defendant  appearing  in  person  to  give  address,  197. 

and  also  address  for  service,  197. 

sued  by  wrong  name,  196. 
form  of,  197. 

how  entered.  196. 
in  actions  to  recover  land,  201. 

effect  of  omission  to  give,  201. 

effect  of  non  limiting,  202. 

form  of,  202. 

landlord,  notice  of,  201. 
limited,  in  action  for  land,  201 . 

notice  to  be  given.  201. 
limitation  of  defence  to  question  of  amount.  '_'"_ 

form  and  effect  of,  202,  203. 
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APPEARANCE—  (Continued)  • 

limitation  of — (continued) . 
notice  of,  202. 

may  be  entered  at  any  time  before  judgment,  199. 

may  be  entered  while  judgment  is  being  signed,  200. 

memorandum,  of  form  of,  197. 

notice  of  to  plaintiff,  199. 

omission  to  give,  effect  of,  200. 

one  person  sued  in  firm  name,  198. 

partners,  appearance  by,  198. 

place  for,  indorsed  on  writ,  172. 

service  of  notice  when  statement  of  claim  dispensed  with,  198. 

set  aside  where  fictitious  address,  197. 

several  defendants  in  one  memo.,  199. 

solicitor  appearing  to  give  address,  197. 

not  appearing  after  undertaking,  may  be  attached,  199. 

statement  of  claim,  if  dispensed  with,  to  be  so  stated,  198. 

third  party  by,  261. 

time  for,  162,  197,  198. 

when  writ  served  out  of  jurisdiction,  194. 

waives  prior  irregularities,  197. 

where  entered,  196. 
ARGUMENT. 

cases  and  points  not  to  be  reserved  for  Divisional  Court,  48. 
ARBITRATIONS.     See  REFERENCE  AND  REFEREES.     SUBMISSION. 

certain  proceedings  in,  may  be  had  in  any  Division,  9. 

enlargement  of  time  for  making  award,  81,  93,  94. 

not  affected  by  Judicature  Acts,  64,  70. 

power  of  Court  of  Appeal,  12,  54. 

procedure  in,  generally,  87. 

Railway  Acts,  award  under,  cannot  be  set  aside,  79 

voluntary  submission,  when  it  may  be  made  a  Rule  of  Court,  78. 
ARBITRATORS.     See  REFEREES,  REFERENCES. 

action  not  to  be  brought  against,  384. 

costs,  power  of,  voluntary  references,  71. 
"  "      compulsory       "  74. 

appointment  of  new  arbitrator  or  umpire  (C.  L.  P.  s.  215),  91,  92. 

evidence  before,  384. 

failure  of  one  party  to  appoint,  after  notice,  procedure,  92. 

order,  provisions  implied  in  order  of  reference,  385,  386. 

powers,  385. 

production  before,  385. 

special  case  stated,  by,  54,  73,  86,  87. 

substitution  of  new  arbitrator  by  a  party,  92. 

umpire,  appointment  of,  92. 
"        when  he  may  act,  94. 
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ASSESSORS.     See.  REFERENCE,  TRIAL. 

aid  of,  may  be  called  in,  65. 

remuneration  of,  65. 
ASSESSMENT  OF  DAMAGES. 

action  for  detention  of  goods,  etc.,  non  appearance,  208. 

former  practice  as  to,  209. 

ASSIGNMENT  OF  DEBTS  AND  CHOSES  IN  ACTION, 
rights  of  debtor,  26. 

Imperial  Act  as  to,  26. 

Ontario  Statute  as  to,  27. 

what  may  be  assigned  and  how,  26. 
ASSIZES, 

commissioners,  43,  128. 

entry  for  trial,  400. 

entry  of  findings  and  directions  as  to  judgment,  407. 

notice  of  trial  for,  394,  398. 

to  be  held  in  every  county  town,  63. 

statutory  provisions  as  to,  128-130. 

ATTACHMENT.     And  see  EXECUTION. 
Common  Law  rule  adopted,  468. 
costs  of,  467,  470. 

disobedience  to  orders  for  discovery,  380. 
effect  of  writ  of,  467. 

enforcing  judgment  other  than  for  payment  of  money  by,  455. 
form  of  writ,  694. 

interlocutory  order  enforced  by,  470. 
leave  to  issue  necessary,  468. 
Member  of  Parliament,  470. 
notice  of  motion  for,  468. 

service  on  solicitor  when  sufficient,  469. 
pending  causes  in,  470. 

person  out  of  jurisdiction,  470.  « 

referees  cannot  enforce  orders  by,  408. 
service  of  order  to  be  obeyed,  469. 
solicitor  neglecting  duty  as  to  discovery,  381. 

not  entering  appearance,  199. 

proceedings  thereon,  199. 

ATTACHMENT  OF  DEBTS,  470,  484.     See  EXECUTION. 
ATTORNEYS.     And  see  SOLICITORS. 

to  be  solicitors  of  .Supreme  Court,  120. 

AUDIT  A  QUERELA, 
abolished,  465. 
application  in  lieu  of,  465. 
former  practice  as  to,  465. 
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AWARD.     See  ARBITRATIONS,  ARBITRATORS,  REFERENCE,  SUBMISSION. 
enforcing,  by  motion,  85,  324. 
to  what  Court,  80. 

procedure  upon,  82-85. 
how  awards  may  be  enforced,  86. 
publication  of,  what  is,  83. 
under  Railway  Act,  79. 

BILLS  OF  EXCEPTIONS, 

abolished,  559. 
BILL  OF  SALE, 

equitable  rights  enforced,  41. 

BILLS  OF  EXCHANGE, 

who  may  be  joined  as  defendants  in  action  on,  233. 
BONDS.     See.  ACCOUNTANT,  COSTS,  SECURITY  FOK. 
BY-LAWS,  MUNICIPAL, 

motions  to  arrest,  practice,  158. 

power  of  Court  of  Appeal,  13. 

BUSINESS,  DISTRIBUTION  OF  LEGAL,  30-42. 

CAPIAS,  WRIT  OF, 

CASE.     And  see  SPECIAL  CASE. 

may  not  be  reserved  for  Divisional  Court,  48. 

stated  by  referee,  409. 

CAUSE.     And  see  ACTION. 
CAUSE  OF  ACTION. 

joinder.     See  JOINDER  OF  CAUSES  OF  ACTION. 
meaning  of,  269. 
CHAMBERS, 

affidavits,  filing  in,  507. 
appeal  from,  508,  509. 

Master  in  Chambers  or  County  Court  Judge,  "521. 
by  motion,  522,  523. 
time  for,  522,  523. 
Court  of  Appeal,  to,  54. 
Divisional  Court,  to,  508. 
by  motion,  508. 
time  for,  508. 
enlarging  time  for,  509. 
fresh  evidence  on,  509. 

Judge  to,  from  Master  in  Chambers  or  Co.  Ct.  Judge,  521. 
time  expiring  on  Sunday,  551. 
applications  at. 

on  notice  in  Toronto,  507. 

summons  by,  in  outer  counties,  507,  520. 
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CHAMBER      ( 

anty  Court  Judges, 
appeal  from.  521. 

by  motion,  521 . 
extending  time  for,  522. 
no  stay  of  proceedings,  522. 
time  for.  521. 

jurisdiction  in  High  Court,  517,  519. 
reference  to  Judge  of  High  Court  by,  521. 
discharge  of  orders  made  in,  ^4. 
jurisdiction  of  Judge  in,  8.  517,  519. 
Master  in  Chambers.     And  « /<•  JURISDICTION-, 
appeal  from,  to  judge,  522. 
by  motion.  521. 
discretion,  in  matters  of,  523. 
extending  time  for,  521. 
no  stay  of  proceedings,  522. 
setting  down  in  Chy.  Div.,  523. 
time  for,  521. 
jurisdiction  of,  107-9,  516. 
reference  to  Judge  by,  521. 

notice  of  motion  in,  forms  of,  621.     And  *"  FORMS. 
orders  in,  form  of,  507,  508,  066.  "     " 

CHANCELLOR, 

extraordinary  powers  and  duties  of,  7. 

office  retained,  3. 

President  of  Chancery  Division,  4. 

CHANCERY.     .$V<  COURT  OF  CHANCERY. 

CHANCERY  DIVISION, 

causes  pending  in  Court  of  Chancery  assigned  to,  45. 
officers  of  Ct.  of  Chy.  attached  to,  104. 
President  of,  4. 

Chancery  Orders,  certain,  to  apply  to  all  Divisions,  138. 
And  8tt  <  m  .  OKI>KI-:S. 

CHANTER Y  olJDKRS, 

N...  33-.%       (Deputy  Registrars.)  511. 

i/V"r;//«  Decrees,  Foreclosure,  &c).,  212. 
(Parties)  246,  247. 
5-.»-»iO,   (      do     )  247. 
«;i          (       do     )  248. 
91,  92  (Service  on  Corporations),  187. 
93,  94  (Service  out  of  Jurisdiction),  189,  190. 
138-140  (Examination  of  Parties),  359. 
141  do  360. 
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CHANCERY  ORDERS— (Continued). 

No.  142-147  (Examination  of  Parties)  361. 
148  do  362. 

197          (Business  in  Chambers),  109,  110. 
219-220  (Master's  Office,  Sales),  440-3. 
288-290  (Attachment  and  Sequestration),  466. 

292  (Sequestration),  452. 

293  do  468. 
310-313  (Revision  of  Costs),  542. 
374-378  (Master's  Office,  Sales),  444. 
379-386                   '  do  445. 
387-390                    do                   446. 
391-397                     do                   447. 
408          (Vacation),  553. 

432-433  (Prcecipe  Decrees),  212. 
434-435  do  213. 

464  (Delivery  of  possession),  454. 

467-487  (Administration),  138,  150. 

560  (Referee  in  Chambers),  110. 

589  (Administration),  150. 

610-612  (Guardians  ad  litem),  183,  184. 

638-639  (Administration),  151-152. 

640-643  (Partition),  153-156. 

644  (Administration,  &c.,  158. 

645-647  (Mortgage  Suits),  213,  214. 

648  (Prcedpe  Decrees  by  Dep.  Reg.),  214. 

649  (Decrees  Absolute),  158. 

650  (Filing  Papers),  158. 

CHANGE  OF  PARTIES  BY  DEATH,  &c.     See  ABATEMENT,  PARTIES. 
CHATTEL  MORTGAGE.     See  BILL  OF  SALE. 

CHATTELS, 

action  for  detention  of, 

non-appearance,  practice,  208. 

action  for  specific  delivery  of, 

non-appearance,  practice,  209. 
CHIEF  JUSTICE  OF  COMMON  PLEAS. 

extraordinary  powers  and  duties  of,  7. 

office  retained,  3. 

President  of  Common  Pleas  Division,  4. 
CHIEF  JUSTICE  OF  ONTARIO. 

extraordinary  powers  and  duties  of,  7. 
CHIEF  JUSTICE  OF  QUEEN'S  BENCH. 

extraordinary  powers  and  duties  of,  7. 

office  retained,  3. 

President  of  Queen's  Bench  Division,  4. 
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CHOSE  IN  ACTION, 

assignee  of,  may  sue  without  joining  assignor,  247. 
assignment  of,  2G,  27. 
(JIT.     See  ASSIZES. 
statutory  provisions  as  to,  128,  130. 

existing  authority  as  to,  not  affected,  128. 

CLERICAL  ERRORS  IN  JUDGMENTS,  &c.,  amending,  449. 

CLKRK  OF  CROWN  AND  PLEAS,  authority  of,  106. 
And  see  MASTER  IN  CHAMBERS. 

;K  OF  PROCESS  need  not  sign  writs  from  Ch.  D.,  171. 
CLOSE  OF  PLEADINGS.     See  PLEADING. 
•  EFENDANTS,  relief  between,  17. 

>.NlAL  GOVERNMENT, 

service  of  writ  on,  188. 
COMMENCEMENT, 

of  Act,  2. 

of  rules  of  Court,  98. 
COMMISSIONS, 

existing,  remain  in  force,  104. 

<  •  EMISSIONS  OF  ASSIZE,  AND  OTHER  COMMISSIONS,  43,  44,  48,  128. 

And  see  ASSIZES,  CIRCUIT. 

COMMISSIONERS, 

for  taking  evidence  abroad.     See  EVIDENCE. 
for  taking  oaths,  affidavits  and  recognizances. 

existing,  continued  as  officers  of  High  Court,  120. 

:MISSIONERS  OF  ASSIZE, 

constitute  Court  of  High  Court,  44,  48. 

how  appointed,  43. 

powers  and  duties  of,  44,  48. 

saving  as  to  existing,  128. 
COMMON  PLEAS  DIVISION, 

officers  of  Court  of  Common  Pleas  attached  to,  104. 

pending  business  in  Court  of  Common  Pleas  assigned  to,  45. 

President  of,  4. 

)MPANY.     See  CORPORATION. 
)NCURRENT  WRITS.     See  WHIT  OF  SUMMONS. 

)NDUCT  OF  CAUSE, 
in  administration  actions,  143,  247. 

)NDUCT  OF  SALE,  247. 

trustees  to  have,  if  property  vested  in  them,  503. 
47 
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CONFESSION  OF  DEFENCE, 

arising  after  action  brought,  305. 
form  of.     See  FORMS. 
CONFLICT  OF  RULES, 

Common  Law  and  equitable,  23,  41. 
equitable,  generally  prevail,  in  cases  of,  41,  51,  59. 
removal  of,  between  law  and  equity,  23,  41 . 
CONSENT  ORDER, 

no  appeal  without  leave,  51. 

when  discharged  ou  application  of  one  of  parties',  508. 
CONSOLIDATION  OF  ACTIONS,  494-497.     And  see  TRANSFER. 
by  one  plaintiff  against  same  defendant,  495,  496. 

several  defendants,  495. 

by  several  plaintiffs  against  same  defendant,  495,  496. 
effect  of,  496. 

how  and  when  applied  for,  494. 
re-opening  order  for,  496. 

practice  as  to,  21,  496. 

CONSTITUTION  AND  JUDGES  OF  SUPREME  COURT,  2-7. 
CONTEMPT  OF  COURT, 

appeal  from  order  as  to,  55. 
disobedience  to  order  as  to  documents,  126. 
for  non-payment  of  money  abolished,  467. 
CONTRACT, 

denial  of.     See  PLEADING. 

equitable  rule  as  to  stipulations  not  of  essence  of,  prevails,  28. 
prinia  facie  liability  under  ;  interim  preservation  of  property,  498. 
rescission  of,  false  representation,  25. 
CONTRIBUTION, 

defendant  claiming  from  third  party,  17,  256-266. 
COPIES  of  documents,  taking,  537. 
CORPORATION.    And  see  COMPANY. 

attachment  of  debts  and  examination  of  officers  of,  by  judgment  creditor, 

472. 
service  of  writ  on,  186. 

foreign,  187. 
COSTS,  523,  et  w/. 

abandoned  motion,  539. 
administration,  when  out  of  estate,  141. 

commission  in  lieu  of,  156. 
admissions,  failure  to  make,  312, 
affidavits  unnecessarily  diffuse,  412. 
against  unsuccessful  plaintiffs,  227. 

"      plaintiffs  improperly  joined,  227. 
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COSTS— (Continued). 

amendment  pending  demurrer,  339. 
appeal.     See  APPEAL,  COURT  OF  ATPKAI .. 
appeal  for,  does  not  lie  without  leave,  51. 

unless  question  of  principle  involved,  51,  52. 
attachment,  writ  of,  467,  470. 

asking  for,  on  motion,  468. 
attachment  of  debts, 

discretion  of  Judge,  482. 

third  person  claiming  under  garnishee  order,  482,  48H. 
balance  in  favour  of  defendant  on  set-off,  529. 
claim  and  counter-claim,  both  dismissed,  529. 
"  "  both  successful,  529. 

claimed  on  writ  of  summons,  taxation  of,  168. 
commissions  to  take  evidence,  544. 
copies  of  documents,  537. 
counter-claim  successful,  529. 
"          dismissed,  529. 

County  Court,  in  actions  within  competence  of,  527,  528,  530. 
Court  of  Appeal,  powers  as  to,  14. 
Court  no  jurisdiction,  505,  567. 
defendant,  payment  to  by  co-defendant,  526. 
defendants  successful  against  some  plaintiffs,  231. 

plaintiffs  improperly  joined,  227. 

some  defendants  successful,  232. 
demurrer, 

allowed,  339. 

frivolous,  334,  336. 

over-ruled,  339. 

pleading  amended  pending,  339. 
discontinuance  by  plaintiff,  319. 
discretion  of  Court  as  to,  51,  52,  523. 

appeal,  51,  52,  524. 

application  "at  the  trial"  to  disallow,  523,  525. 

extent  of,  526. 

trial  by  jury,  523. 

trustee,  mortgagee,  &c. ,523,  524. 
Divisional  Court,  jurisdiction  as  to,  525. 
Division  Court,  in  actions  within  competence  of,  527. 
dismissal  of  action,  whether  power  to  order  defendant  to  pay,  526. 
equitable  rules  as  to  in  suits  by  trustee,  mortgagee,  etc.,  523. 
ex  parte  motion,  on,  504. 
facts  improperly  denied,  312,  313. 
follow  event,  unless  disallowed  on  application  "  at  trial,"  528.  525. 

"event,"  how  construed,  528. 

to  Divisional  Court,  525. 
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COSTS— (Continued). 

follow  event,  tfcc. — (continued). 
to  Judge,  523,  525. 

when  application  "  at  trial "  must  be  made,  554. 
former  practice  as  to,  546. 

when  to  appty,  546. 
inspection  of  documents,  377. 
interest  on,  461. 

interpleader  proceedings.  136,  137,  138. 
jurisdiction,  where  no,  540,  567. 

mortgages,  costs  of,  old  rule  preserved,  523. 

issues,  plaintiff  succeeding  as  to  some  only,  528. 
lower  scale  of.  528,  530. 

tnisjoinder  of  plaintiffs,  defendant  entitled  to  costs,  227. 
motion  for  judgment  when  prcecipe  decree  possible,  215. 
next  friend,  against  personally,  237. 
notice  of  motion,  abandoned  or  invalid,  505. 
of  proving  documents  not  admitted,  382. 
order  as  to,  when  appealable,  51. 
of  the  day,  side  bar  rule  for,  no  longer  necessary,  98. 
partition,  commission  in  lieu  of,  156. 

apportionment  of,  157. 

unnecessary  proceedings,  158. 
payment  into  Court,  on,  351,  528,  529. 
petition,  tender  of  costs  of  perusing,  538 
plaintiffs  improperly  joined,  227,  230. 

some  only  successful,  230. 

successful  against  only  some  defendants,  232. 

successful  on  some  issues  only,  528. 

on  confession  of  defence  arising  after  action  brought,  305. 
production  of  documents,  377. 
prolix  indorsement  of  writ,  160. 

"      pleadings,  277,  278. 
reference,  costs  of,  what  included,  73. 
references,  voluntary,  71. 

compulsory  under  0.  L.  P.  Act,  72,  73. 

And  see  REFERENCE. 
revision  of,  641. 

right  to,  out  of  particular  estate,  523,  530. 
saving  as  to  former  practice,  546,  547. 
scales  of  costs,  528,  530. 

common  law  claims,  528. 

equitable  demands,  530,  575. 

judgment  entered  without  trial  or  order  as  to  costs,  531,  575, 
security  for, 

amount  of,  534. 

appeal  on,  698. 
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COSTS— ( 

security  for — (contn>.u«?). 
bond  for,  535,  536. 

"      "    to  be  taken  in  name  of  Accountant,  562. 
coatestant  in  quieting  title  matters,  535. 
counterclaims,  on,  535. 
defendant  waiving  right  to,  535. 
dismissing  action  for  default  in  giving,  537. 
discharging  order,  533. 
future  costs,  for,  534. 
grounds  for, 

another  action  pending  abroad,  534. 
"  "       costs  of,  unpaid,  534. 

ejectment,  successive  actions  of,  534. 
false  statement  of  residence,  532. 
insolvent  (under  Insolvent  Act)  suing,  533. 
nominal  plaintiff,  533. 
residence  out  of  jurisdiction,  532,  536. 
some  plaintiffs  only  abroad,  532. 
temporary  residence  abroad,  532. 
increasing,  532. 

indorsement  of  residence  on  writ,  536. 
interpleader,  in,  535. 
married  woman,  by,  237,  238. 
past  costs,  534. 

payment  into  Court,  in  lieu  of,  536. 
poverty  no  ground  alone  for  ordering,  533. 
prcecipe  order  for,  536. 
property  within  jurisdiction,  533. 
replevin,  535. 
time  for  applying,  532. 

set-off,  where  defendant  succeeds  on  defence  of,  538. 
setting  aside  nonsuit,  442. 
several  defendants  in  same  interest,  199. 
setting  off  costs,  539. 

signing  judgment  for  on  discontinuance,  316,  319. 
statement  of  claim  unnecessarily  delivered,  309. 
statute,  proceedings  under  a,  524. 
taxation  of 

copies  of  documents,  taking,  537. 
costs  claimed  on  writ  of  summons,  168. 
counsel  fees,  appeals  as  to,  549. 
disallowance  of  costs  of  unnecessary  pro-.''  • 
discretion  of  taxing  master,  549. 
general  powers  of  taxing  masters,  51". 
neglect  to  bring  in  bill  for,  544. 
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COSTS— (  Continued). 

taxation  of — (continued). 
objections  to,  547,  548. 
parties  to  attend,  548. 
party  and  party  between,  544. 
review  of,  by  a  Judge,  549. 

evidence  (**i,  549. 
review  of,  by  taxing  officer,  548. 

evidence  on,  548,  549. 

revision  of  taxations  by  local  officers,  541,  542. 
at  option  of  a  party,  541. 
costs  payable  wut  of  an  estate,  541. 
execution  pending,  543. 
proceedings  on,  543. 
solicitor's  bill,  directions  in  order  for  taxation,  515. 

order  for,  on  prwclpe  when,  546. 
tariff  of,  586,  592. 
taxing  officers,  powers  of,  540. 

to*be  subject  to  supervision  of  Judges,  547. 

tender  on  service  of  petition,  to  avoid  costs  of  a  party's  appearing,  538. 
trial  by  jury  and  no  order  of  Judge,  scale  of,  528,  575. 
unnecessary  appearance  at  Chambers,  of,  538,  540. 

"  proceedings,  538. 

writ  in  action  for  liquidated  demand  not  specially  endorsed,  207,  208. 
COUNCIL  OF  JUDGES, 
duties  of,  102. 
held  annually,  102. 
report  of,  103. 

COUNTER-CLAIM.     See  PLEADING. 
COUNTY  COURT.     And  see  INFERIOR  COURTS. 
appeals  from.     See  APPEAL. 

clerk  of,  not  to  draw  or  advise  on  certain  documents,  114. 
offices  of,  when  to  be  open,  581. 
to  be  Deputy  Registrar,  when,  111. 
costs  in  suits  within  the  competence  of,  527. 

"  where  no  jurisdiction,  567. 

counter-claims  in,  122. 
interpleader  issues,  when  tried  by,  137. 
injunctions  in,  122,  497. 
Judges, 

jurisdiction  of,  to  be  similar  to  High  Court,  122. 

but  existing  machinery  retained,  122. 
jurisdiction  in  Chambers,  517,  520. 
in  interpleader  matters,  136,  137. 
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COUNTY  COURT— (Continual). 
Judge — (continued). 

local  Judges  of  High  Court,  121. 

mandamus,  497. 
powers  of,  122. 

procedure  in,  assimilated  to  that  of  High  Court,  568. 
sittings  of,  how  regulated,  566,  5(57. 
Terms  abolished,  566. 
Vacations  in,  581. 

XTY  COURT  JUDGES.     Set  CHAMBERS. 
Surrogate  fees  of,  may  be  commuted,  125. 

disposition  of,  if  not  commuted,  125. 
must  act  on  reference,  74. 

fees  of,  75. 

not  to  order  examinations  or  references  before  themselves,  586. 
to  be  Local  Judges  of  High  Court,  122. 
to  be  Local  Masters,  111. 
who  may  be  appointed,  121. 

COURTS, 

construction  of  prior  statutes  affecting,  103. 
COURT  OF  APPEAL.     And  see  APPEAL. 

additional  Judges  may  be  summoned  from  High  Court,  57. 

ad  hoc  Judges,  how  chosen,  6. 

assessors,  may  call  in,  65. 

Chambers,  appeals  from,  54. 

conflicting  evidence,  13,  14. 

costs  of  appeal,  practice,  14. 

Court  of  Record,  12. 

disqualification  to  sit,  when,  6. 

Divisions,  may  sit  in  two,  57. 

Divisional  Courts  of,  57,  58 

existing  continued,  5. 
former  jurisdiction  enlarged  by  Act,  12. 
further  evidence  may  be  given,  13. 
High  Court  Judges  may  sit  in,  57. 

limitation  of  appeals  t<>,  :>•>.  5:;. 

all  powers  of  High  Court,  i4. 
iiow  constituted,  5. 

interim  directions  or  orders  by  Jud^e  of,  .">7. 
Jud| 

ex  ojficio,  .",. 

may  sit  in  High  Court,  when,  56. 

oath  of,  6. 

of  High  Court,  may  sit  in.  57. 

-insole,  power  of,  57. 
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COURT  OF  APPEAL— (Continued}. 

Judges — (continued], 

vacancies,  provision  as  to,  5. 

jurisdiction,  11,  12,  18.     See  that  TITLE. 

motion  to  set  aside  or  vary  judgment,  431. 

powers  of,  12,  14. 

rules  as  to  jurisdiction,  etc.,  14. 

as  to  appeals,  who  may  make,  101. 
practice  under.     See  APPEAL 
COURT  HOUSES,  INSPECTION  OF,  181. 

R.  S.  0.  c.  224,  ss.  19-24,  applied  to,  131. 
COURT  OF  CHANCERY.     And  see  CHANCERY  DIVISION. 

causes  pending  in,  assigned  to  Chancery  Division,  45. 

duties  of  officers  continued,  105. 

infants,  rules  as  to  custody  and  education  of,  38. 

officers  attached  to  Chancery  Division,  105. 
COURT  OF  COMMON  PLEAS.     And  see  CHANCKRY  DIVISION. 

identified  with  C.  P.  Division,  3. 

jurisdiction,  2. 

officers  of,  attached  to  C.  P.  Division,  105. 

pending  business  assigned  to  Common  Pleas  Division,  45 
COURT  OF  QUEEN'S  BENCH, 

identified  with  Q.  B.  Division,  3. 

jurisdiction,  2. 

officers  of.  attached  to  Q.  B.  Division,  105. 

pending  business  assigned  to  Queen's  Bench  Division,  45. 
CRIMINAL  PROCEEDINGS,  131. 

practice  and  procedure  unaltered,  565. 

cross  action,  instead  of  counter-claim,  18. 
CROWN  SIDE  OF  Q.  B.,  OR  C.  P.  DIVISIONS, 

proceedings  in  not  affected,  121,  565. 

DAMAGES. 

assessment  of,  208. 

in  action  for  land,  209. 
forms  of  pleadings  in  actions  for,  642,  et  seq. 

DEBTS, 

assignment  of.     See  CHOSE  IN  ACTION. 

notice  of  conflicting  claims'.     See  CHOSE  IN  ACTION 

DECREES, 

to  be  absolute  in  first  instance,  158. 

to  be  entered  by  Local  Masters,  158. 
DECEASED  PARTIES, 

appointment  of  representative  of,  235.     See  ABATEMENT,  PARTIES. 
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DEFAULT, 


appearance, 

account,  action  for,  225. 

administration,  action  for,  prcecipe  decree,  210. 

affidavit  of  service,  or  undertaking  to  enter  appearance  necessary,  205. 

by  infant,  practice  upon,  204. 

lunatic,  practice  upon,  203,  204. 

third  party  served  with  notice,  '262. 
chattels,  specific  delivery  of,  action  for,  20VJ. 
damages,  inquiry  as  to,  203. 
detention  of  goods,  action  for,  208. 
foreclosure,  <fec.,  suits,  210,  215. 
judgment  against  some  defendants,  207. 

by,  when  appearance  entered  in  fact,  200. 

where  writ  not  specially  indorsed,  207. 

where  writ  specially  indorsed,  205. 
particulars  of  claim,  when  necessary,  '207. 

costs  of,  207. 
posting  up  notice  of  motion,  202. 

pleadings,  292. 
signing  judgment,  205,  207. 
specially  endorsed  writ,  205,  207. 
specific  delivery  of  chattels  practice,  209. 
at  trial,  402 
delivery  of  claim,  341. 
delivery  of  defence  or  demurrer, 
action  of  debt,  etc..  343. 
action  to  recover  land,  346. 

mesne  profits,  346. 

claim  for  detention  of  goods  or  unliquidated  damages,  344. 
final  judgment,  344,  345. 

against  defaulting  defendants  only,  844. 

effect  of  enforcing  against  defaulter,  344. 
interlocutory  judgment,  22:-!. 

against  defaulting  dofendants  only,  344. 

assessment  of  damages,  345. 
liquidated  demand,  343. 
liquidated  and  unliquidated  demand,  345. 
motion  for  judgment,  when  necessary,  356. 

against  defaulting  and  other  defendants  at  same  time,  317. 
several  defendants,  some  making  default,  344,  346,  347. 
effect  of  execution  for  costs  against  defaulter,  M44. 
delivery  of  pleadings  by  third  parties, 

motion  fur  judgment,  347. 
dismissal  for  want  of  prosecution,  341. 


746  ONTARIO    JUDICATURE    ACT,    1881. 

DEFAULT — ( Continued). 

dismissal  for — (continued). 

pleadings  deemed  closed,  321. 
setting  down  for  trial,  394. 
filing  of  affidavit  on  production  in,  344,  38  >. 
giving  notice  of  trial,  394. 
judgment  by,  setting  aside,  347. 
land,  action  to  recover, 

effect  of  non  appearance  or  appearance  for  part  only,  209. 
mortgage  suits,  211,  577. 

motion  for  judgment  when  necessary,  215. 

"         "  "        where  to  be  made,  218. 

prcedpe  decree  for  foreclosure,  sale  OP  redemption,  210. 
partition,  action  for  prcecip?  decree,  210. 
DEFAULT  OF  PLEADING,  341-348.     And  see  DEFAULT. 
DEFENCE.     See  PLEADING. 
DEFENDANT, 

definition  of,  1 32. 

issuing  process  in  person,  169. 

who  may  be.     See  PARTIES. 

DELIVERY.     See  PLEADING. 
DEPOSITIONS.     See  EVIDENCE. 

DEPUTY  CLERKS  OF  THE  GROWN,  112,  510,  513. 
fees  to  be  taken  by,  112. 

commutation  of,  112. 

not  to  be  taken,  when,  111. 
office  to  be  united  with  Deputy  Registrar,  112. 
powers  and  duties,  610-513. 
seal  of,  96. 

DEPUTY  REGISTRARS,  112,510-11. 
appointment  and  tenure  of  office,  112. 
books  to  be  kept  by,  311. 
County  Court  Clerks  lobe,  when,  112. 
fees  on  reference,  112. 

not  to  be  taken  when,  111. 

commutation  of,  112. 

office  to  be  united  with  Deputy  Clerk  of  Crown,  112. 
powers  and  duties,  510-513. 
seal  of,  96. 

to  enter  their  decrees  and  orders,  158. 
"  transmit  papers  to  Clerk  of  Records  and  Writs,  15S. 

DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS,  174. 
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DISCONTINUANCE,  316-319. 

by  leave,  317,  318. 
costs  on,  316. 

defendant  may  sign  judgment  for,  316,  31'». 
not  in  discretion  of  Court,  317. 
what  taxable,  317. 
effect  of,  317. 

none  on  counter-claim,  317. 
former  practice  as  to,  316. 
form  of,  317,  629. 

no  defence  to  subsequent  action,  316. 
time  for,  316. 
whole  or  partial,  316. 
without  leave,  3. 
DISCOVERY  AND  INSPECTION. 

See  DOCUMENTS,  EXAMINATION  OF  PARTIES  BEFORE  TRIAL. 
at  what  stage,  363,  375. 
right  to  in  ejectment,  358. 

"       not  enlarged  by  Judicature  Act,  365. 
protection  from, 

form  of  affidavit  claiming-,  374,  375. 
not  privileged, 

communications  with  unprofessional  agents,  37  '. 

"  between    solicitor   and    third    person,    ante    litem 

motam,  373. 

between  solicitor  and  client, 
of  collateral  matters,  373. 
not  confidential,  373. 
not  in  professional  character,  373. 
privileged, 

communications  between  solicitor  and  client,  372. 

between  solicitor  and  third  person,  when,  373. 
documents  held  in  different  character  from  that  in  which  sued,  371. 
"  irrelevant  to  trial,  370. 

involving  in  a  criminal  charge,  3r9. 
relating  to  party's  own  case,  3t>9. 
mortgagees  deeds,  371. 
muniments  of  title,  370. 
public  policy  on  grounds  of,  369. 
third  person  interested,  371. 
DISMISSAL, 

for  want  of  prosecution. 

default  in  delivering  claim,  341,  342,  554. 

giving  notice  of  trial,  394. 
disobedience  to  order  for  discovery,  380. 
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DISMISS  AL— ( Continued). 

non-appearance  at  trial,  402. 

practice  as  to,  41,  554,  555. 
DISTRIBUTION  OF  BUSINESS, 

among  Divisions  of  High  Court,  44,  45. 
DIVISION, 

all  proceedings  in  an  action  to  be  in  same  Division,  45. 

marking  pleadings  with  name  of,  45. 

plaintiff  may  choose,  45,  159. 

transfer  from  one  to  another,  46.     And  see  TRANSFER. 
DIVISIONAL  AND  OTHER  COURTS.     See  DIVISIONAL  COURT. 
DIVISIONAL  COURT, 

appeals  from  Judge  in  Chambers  to,  521,  558. 

application  lor  new  trial,  558. 

cases  and  points  not  to  be  reserved  for,  48. 

causes  and  matters  to  be  heard  by,  49. 

Chancery  Division,  sittings  of,  563,  564,  578. 
setting  down  motions  before,  432,  578. 

consent  applications  to,  558. 

difference  of  opinion,  English  practice,  49. 

every  High  Court  Judge  may  sit  in  any,  49,  558. 
and  shall  do  so,  when,  50. 

habeas  corpus  applications  when  made  to,  558. 

how  constituted,  49,  50. 

jurisdiction,  49,  558. 

discharging  orders  in  Chambers,  521,  558 

may  oi'der  reference  to,  or  trial  before  referees,  64. 

motion  for  new  trial  in  jury  cases,  425,  558. 

President  of,  49. 

proceedings  to  be  taken  before,  49,  558. 

several  may  sit  at  once,  49. 

single  Judge,  saving  as  to  power  of,  558. 

special  cases,  558. 

statutory  proceedings  to  be  taken  in  Court,  558. 

when  of  only  two  Judges  may  not  decide  certain  cases,  49. 
DIVISION  COURTS.     And  see  SUPERIOR  COURTS. 

costs  where  no  jurisdiction,  507. 

costs  where  suit  within  competence  of,  527. 

counter-claims  in,  122,  123,  124. 

injunctions  in,  497. 

mandamus  in,  497. 

procedure  in,  is  it  changed  by  Rules  of  Judicature  Act,  123,  568. 
counter-claim  in,  123,  124. 
garnishee  proceedings  in,  123. 
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DIVISION  COURTS— (Coutintted). 
procedure  in — (continued) 

non-suit  in,  442. 

preliminary  examination  of  parties,  123. 

security  for  costs,  123. 

speedy  judgment  in  (Rule  80),  124. 
transfer  of  proceedings  to  High  Court,  124. 
DIVISIONS  OF  HIGH  COURT,  3. 

action  to  be  assigned  to  one  of  the,  46,  159. 
all  steps  in,  to  be  taken  in  same,  48. 
Chancery  Division.     See  that  TITLE. 
Common  Pleas  Division.     See  that  TITLE. 
distribution  of  business,  44. 
former  names  of,  3. 

Judges  may  be  transferred  to  different,  5. 
Presidents  of,  and  of  High  Court,  4. 
Queen's  Bench  Division.     See  that  TITLE. 

statutory  proceedings,  certain,  may  betaken  in  any  Division,  9. 
transfer  of  causes,  &c.,  from  one  Division  to  another,  46,  493,  494. 
DOCUMENTS, 

commencing  an  action  to  be  marked  with  name  of  Division,  44. 

copies  of,  taking,  369. 

costs  of  proving  where  notice  to  admit  has  been  given,  382. 

discovery  of.     See  also  PRODUCTION  OF,  and  DISCOVERY  AND  INSPECTION. 

affidavit  on  production,  form  of,  367. 
objections  to,  form  of,  372. 
when  conclusive,  375. 

by  corporation,  366. 

by  person  forVhose  benefit  an  action  is  brought,  366. 

cross-examination  of  deponent  on  affidavit  on  production,  364,  367,  376. 
of  former  officers  of  corporations,  364. 

deposit  of  documents  produced,  365. 

disobedience  to  order  for,  380. 

judge's  jurisdiction  where  reference  to  referee,  364. 

land,  in  action  for  recovery  of,  358, 

prior  decision  of  question  affecting  right,  379. 

solicitor,  attachment  for  neglect  to  notify  client  of  order  for,  381. 
inspection  of, 

application  to  a  Judge  for,  378. 

attachment  of  solicitor  not  giving  notice  to  his  client  of  order  for,  381. 

company's  books  by  shareholder,  377. 

>  costs  of,  377. 

disobedience  of  order  for,  380. 
foreign  judgment,  377. 
mortgage  deed,  377. 
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DOCUMENTS— (  Continued). 
inspection  of — (continued). 

notice  to  inspect  documents  produced,  378. 
objections  to,  378,  379. 

order  on  default  of  giving,  pursuant  to  notice,  378. 
"  affidavit  for,  378. 

application  for,  378. 

prior  decision  of  question  affecting  right  to,  379. 
service  of  order,  381. 
material,  must  be  produced  unless  privileged,  368. 

what  are,  368. 
notice  to  admit,  383. 
costs,  382. 
form  of,  627. 
omission  to  give,  382. 

notice  to  produce  documents  referred  to  in  pleadings,  (fee,, 
form  of,  377,  626. 
costs  of,  377. 
notice  to  produce  at  trial,  627. 

documents,  referred  to  in  pleadings,  376. 
form  of,  627. 
production  of.     See  also  that  TITLE. 

all  documents,  material  and  not  privileged  must  be  produced,^367  r36£ 
adverse  party,  by,  363. 
affidavit  on,  by  whom  to  be  made,  864. 
form  of,  364,*367. 
examination  upon,  367,  376. 
information  to  be  sought  in  order  to  make,  368. 
costs,  377. 

corporation,  by,  366. 

difficulty  of  giving  must  not  prevent,  368. 
disobedience  to  order  for  discovery  or  inspection,  380. 
documents  not  in  party's  possession,  369. 
infant  plaintiff,  364 . 
interpleader  in,  362. 
judgment  debtor,  by,  473. 
lunatic,  364. 
order  for,  when  may  be  obtained  on  prcecipe,,  362,  363. 

at  any  stage  of  action,  by  special  order,  361. 
place  for  production,  365. 

prior  decision  of  questions  affecting  right  to,  379. 
protection  from.     See  DISCOVERY  AND  INSPECTION,  Protection  from, 
referees,  before,  364. 
refusal  to  admit,  582. 
setting  out  in  affidavits,  874,  875. 
third_parties,  by,  363,  335. 
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DOCUM  ENTS—  ( Continued). 

time  when  may  be  ordered,  361,  362. 

transferred  from  old  Courts  to  Supreme  Court,  12^. 

DO\VER,  procedure  in  action  for,  160. 

F.IKCTMEXT.     See  ACTION  TO  RECOVER  LAND. 
by  equitable  owner,  16. 

defendant  in  possession  need  not  plead  title,  161. 
old  practice  in,  160. 
present  procedure,  160. 
service  of  writ  by  posting  up,  order  necessary,  188. 

ELE3TIOX  PETITIONS, 

Judges  for  hearing,  how  selected,  47,  584. 
Dominion,  procedure  as  to,  not  affected,  131. 

ENTRY.     And  see  TRIAL,  Entry  for. 
demurrer  for  argument,  338. 

of  judgment,  441,  513.     And  see  JUDGMENT,  Entry  of. 
of  orders  issued  by  Local  Officers,  513,  514. 
special  case  for  argument,  3U1. 

EQUITABLE  COUNTER-CLAIM,  17.     And  see  PLEADING. 
in  Inferior  Courts,  122. 

EQUITABLE  DEFENCE, 

effect  given  to,  in  all  Divisions,  16,  17. 
in  Inferior  Courts,  122. 
to  legal  claim,  16. 

EQUITABLE  RIGHTS, 

counter-claim  in  respect  of,  16. 
incidental,  recognized  by  all  Divisions,  IS. 
may  be  set  up  as  defence  against  legal  claims,  16. 
recognized  and  enforced  in  all  Divisions,  15. 

EQUITABLE  RULES.     And  see  RULES  OF  LAW. 
prevail,  generally,  where  conflict,  41. 

infants,  custody  and  education  of,  38. 
stipulations  of  essence  of  contract,  28, 

EQUITABLE  WASTE, 

placed  on  same  footing  as  legal,  24. 
tenant  for  life  not  to  commit,  24. 

EQUITY, 

administered  in  all  civil  causes,  15-17. 

ERROR.     See  APPEAL. 

proceedings  in,  abolished,  559. 
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EVIDENCE.     See  WITNESSES,  REFERENCE. 
admission  of  new  on  appeal,  428,  509. 

where  surprise,  404,  405. 
admissions  of  documents,  of,  383. 
affidavit,  evidence  by.     See  also  AFFIDAVIT, 
cross-examination  on,  411,  412,  421. 

motion,  petition,  or  summons  on,  411. 
hearsay  matters  when  allowed  in,  412, 
interlocutory  motions,  on,  412. 
judge  may  order  facts  to  be  proved  by,  419, 
motion,  on,  411, 
petition,  on,  411. 
summons,  on,  411. 
trial  on  affidavits,  409,  420. 
by  consent,  only,  409. 
consent  of  guardian  to,  how  given,  410. 
cross-examination  on  affidavits,  421. 
costs  of,  421. 

compelling  attendance  for,  421. 
filing  of  affidavits,  time  for, 
by  plaintiff  in  chief,  420. 
by  defendant,  420. 
by  plaintiff,  in  reply,  420,  421. 
oral  evidence  in  addition,  410. 
notice  of  motion  for  judgment  after,  422. 
appeal,  on.     See  APPEAL. 
commissions  to  take  evidence  abroad,  414. 
commissioners,  416. 
copies  of  evidence,  418. 
costs,  419. 

delay,  refused  by  reason  of,  415. 
discretion  of  Court  as  to,  415, 
execution  of  when  ex  parte,  417. 
interpreter,  418. 
interrogatories  on,  417. 
irregularities  in  execution  of,  416. 
mode  of  examining  on,  417. 
notice  of  execution  of,  418. 
notice  of  motion  for,  416. 
oath  to  witness,  418. 
order,  contents  of,  417,  419. 
plaintiff,  for  examination  of,  415. 
return  of  commission,  419. 
re-examination  of  witness,  for,  416, 
return  of  commission,  419. 
signing  depositions,  419. 
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EVIDENCE— (Continued  t. 

commissions  to  take — (continued). 

stay  of  action  till  return  of  commission,  419. 
viva  vocc  examination  on,  only  by  consent,  -117. 
cross-examination  of  deponent,  411. 

attendance  of,  how  compelled,  411. 
depositions,  413. 

examiner's  office  not  public  court,  354. 
documents   to  be  sealed  by  Deputy  Registrars  and  Deputy  Clerks  of 

Crown,  48. 

examination  of  parties  before  trial.     See  that  TITLE. 
of  witnesses  before  trial,  412. 

not  except  under  special  circumstances,  413. 
of  witnesses,  de  bene  esse,  413,  414. 
exclusion  of  witnesses  from  Court,  411. 

of  persons  from  examiner's  office,  354. 
examiner,  before.    See  Depositions,  supra,  and  EXAMINATION  OF  PARTIES, 

experiments  for  obtaining,  499. 

fresh  for  judges'  own  satisfaction,  400. 

on  appeals,  509. 

where  party  taken  by  surprise,  404. 
mistake,  not  given  owing  to,  404. 
motion,  on  affidavits,  411. 
oral,  at  trial,  409,  410. 
petition,  on,  411. 
preliminary    examination   of    parties.      See    EXAMINATION    OF    PARTIES 

BEFORE  TRIAL. 
referees,  before,  408. 
surprise,  not  given  owing  to,  404,  405. 
•'?  I'oce,  usual  mode  of  taking,  409. 

EXAMINATION  OF  PARTIES  BEFORE  TRIAL, 

adjournment  sine  die,  re-service  and  payment  necessary,  356. 
attachment  for  non-attendance,  or  refusal  to  answer,  357. 
co-defendant,  by,  354. 
corporation,  of  officers  of,  354,  355,  360- 

agent  of  bank,  355. 

engine  driver,  355. 

engineer,  355. 

ex-officers,  355,  367. 

several  officers,  355. 

station  master,  355. 

sub-editor,  355. 
costs  of,  361. 
48 
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EXAMINATION  OF  PARTIES  BEFORE  TRIAL—  (Continued^ 
default  in  attending,  356,  357. 
demurrer  by  witness,  357. 
depositions  admissible  in  evidence,  358,  360. 

part  may  be  read,  381. 
documents,  production  of,  on,  357,  360. 
exclusion  of  others  than  the  party  under  examination,  354. 
failure  of  examining  party  to  attend,  356. 
former  practice  still  in  force,  352. 

under  Chancery  Orders,  352,  353,  359,  36  ). 

under  C.  L.  P.  Act,  352-359. 
information,  what  may  be  elicited,  354. 
interpleader,  in,  354. 
married  women,  354. 
notice  of  examination,  length  of,  356. 

difference  between  Chy.  and  C.  L.  practice  in  this  respect,  356, 
non-attendance,  357. 

attachment  for,  357. 

dismissal  of  action  for,  359,  360. 

striking  out  defence  for,  359,  360. 
officers  of  corporations.    See  CORPORATION,  357. 
parties  out  of  the  jurisdiction,  356,  359. 

in  Province  of  Quebec,  356. 
place  of,  356. 

production  of  documents  on,  357,  360. 
public,  exclusion  of,  354. 
report  by  officer  examining,  358. 

second  examination  only  under  special  circumstances,  354. 
short-hand,  right  to  have  taken  in,  358,  361. 
third  party,  365. 
who  may  be  examined, 

adverse  party,  354,  359. 

co-defendant,  354. 

married  woman,  354. 

officers  of  corporations,  354,  355,  360. 

person  for  whose  benefit  a  suit  is  brought,  359,  366. 

third  parties.  365. 

EXAMINER.     See  EVIDENCE,  EXAMINATION  OF  PARTIES. 
EXCEPTIONS  FROM  OPERATION  OF  RULES  OF  SUPRFME  COURT, 

563. 
EXECUTION, 

against  stranger  to  action,  465. 
attachment,  writ  of,  467. 
attachment  of  debts, 

accruing  debts,  475. 

application  ex  parte,  475. 
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EXECUTION— (Continual). 

attachment  of  debts — (cunttnut-d). 
claims  by  third  persons,  483. 
costs  in  discretion  of  Judge,  484. 
death  of  garnishee,  479. 
debt  attachment  book,  484. 
debts  attachable, 
dividends,  478. 
equitable  debts,  if  due,  476. 

executor,  due  testator's  estate  on  judgment  against,  478. 
money  due  under  contract,  479. 
money  in  hands  of  banker,  479. 
bailiff,  477. 

agent  of  foreign  corporation,  478. 
Division  Court  Clerk,  477. 
mortgagee  after  sale,  477. 
official  liquidator,  476. 
receiver,  476,  477. 
sheriff,  477. 
pensions,  478. 
rents  by  tenants,  478. 
to  mortgagor,  477. 
salary  overdue,  477. 

unascertained  debts  if  payable  as  soon  as  ascertained,  478. 
debts  not  attachable, 
assigned  debt,  479. 
conditional  debt,  477. 
executor,  debt  due  to,  as  such,  479. 

income  of  trust  funds  subject  to  restraint  on  anticipation,  479. 
juror's  allowance,  479. 
pensions,  478. 

promissory  note  not  due,  479. 
salary  not  payable,  479. 
unliquidated  damages,  478. 
wages,  up  to  $25,  479. 
discharge  of  garnishee  by  payment,  480. 
effect  of  service  of  garnishee  order,  480. 

on  solicitor's  lien,  480. 
equitable  debts,  476. 
examination  of  judgment  debtor,  470. 
compelling  attendance,  473,  474. 
conduct  money,  473. 
costs,  484. 

service  of,  appointment  for,  473. 

unsatisfactory  answers,  474,  475. 

examination  of  officer  of  corporation,  474. 
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EXECUTION— (Continued). 

attachment  of  debts — (continued). 
garnishee  disputing  liability,  482. 

execution  against,  if  case  is  plain,  482. 
issue  may  be  directed,  482. 
special  case  to  try  liability,  482. 
judgment  debtor,  what  the  term  includes,  471. 

examination  of,  470.     See  supra. 
lien  of  solicitor,  effect  on,  480. 

paid  into  Court,  480. 
order  for,  how  obtained,  475. 

takes  effect  from  service,  480. 
payment  into  Court,  where  judgment  for,  471. 
payment  by  garnishee  discharges  him,  483. 
priority  of  attaching  creditors,  481. 
service  of  garnishee  order,  480. 
set-off  by  garnishee, 

against  judgment  creditor,  not  investigated,  480. 
judgment  debtor  allowed  to,  480. 
test  of  debt  being  attachable,  477. 
third  person  claiming,  483. 
barring  claim  of,  483. 
costs,  483. 
trial  of  issues,  483. 
non-appearance  of,  483. 

trial  of  issues  when  garnishee  disputes  liability,  482. 
trust  money  in  garuishee's  bands,  483. 
by  person  not  a  party,  456. 
conditional  judgment.  456. 

leave  to  issue,  when  granted,  456. 
currency  of  writ,  462. 
delivery,  writ  of  (chattels),  486. 

form  of,  693. 
enforcing  performance  of  an  act,  455. 

orders  of  a  Judge,  464. 
equitable  execution,  452. 

by  sale  of  equitable  interests,  453. 
by  appointment  of  receiver,  453. 
existing  rights  of  execution  creditors  saved,  465. 
Jierifiicias,  451,  466. 
effect  of,  466. 
money  or  costs  for,  450. 
when  may  issue,  461. 

writ  of  venditioni  exponas  in  aid  of,  451,  467 
immediate,  when,  461,  462. 
interest  levied,  461. 
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KX  ECUTIOX—  (Continued). 

"issuing  against  any  party,"  meaning  of,  45G. 
judgment  for  recovery  of  money,  enforcing  by,  450. 
land,  recovery  of,  454. 

leave  to  issue  after  6  years,  or  change  of  parties,  463,  464. 
mandamus  or  injunction,  enforcing  (Rule  343),  455. 
money,  recovery  of,  450. 

interest  levied,  461. 

on  judgment  for  default  of  appearance  to  specially  endorsed  writ,  206. 
order  of  writs  of,  466. 
orders  of  a  Judge  enforcing,  464. 
partners,  against,  457. 

payment  into  Court,  how  enforced,  451,  454. 
persons  not  parties  enforcing,  465. 
personal  property,  recovery  of,  455. 
possession,  by  writ  of, 

enforcing  judgment  by,  454. 

in  suits  for  foreclosure,  454. 
poundage,  459. 
receiver,  453. 
renewal  of  writs,  462. 

affidavit  for  when  necessary,  485. 

effect  of,  485. 

new  writ  if  possession  re-taken  by  defendant,  485. 

form  of,  693. 
saving  as  to  existing  rights,  465. 

order  of  issue,  466. 
stay  of,  465. 

appeal  not  a  stay,  701 . 

facts  arising  after  pleadings  closed,  465. 

pending  appeal.     See  APPEAL. 
sequestration  to  enforce  payment  of  money,  451. 

"         "      recovery  of  other  property,  455. 
•'         "      obedience  to  an  order,  466. 
commissions  of,  452. 
what  may  be  taken  under,  452. 
writ,  form  of,  694. 
time  for  issuing,  463. 

application  for  leave  to  issue  after  time,  464. 
writ  of. 

currency  of,  462. 

date  of,  459.    ' 

denned,  456. 

forms  of,  458,  691. 

how  long  in  force,  462. 
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EXECUTION— ( Continued). 
writ  of — (continued). 

indorsements  on,  458,  460. 

name  of  solicitor,  etc.,  on,  4(>l. 

leave  to  issue  after  6  years,  or  change  of  parties,  4  •'»:;. 
order  of  issue,  466. 
prcecipe  for,  458. 
renewal,  462. 

evidence  of,  463. 
when  it  expires  on  Sunday,  551. 
when  may  issue,  461,  463. 
writs,  kinds  of.     And  see  FORMS. 

attachment,  467.     And  sec  that  TITLE. 

delivery.     See  that  TITLE.  0 

fieri  facias,  451,  466. 
possession,  312. 
sequestration,  292. 
i'1'nditioni  exponas,  461,  467. 

EXECUTOR, 

account  asked  from,  indorsement  of  writ,  169. 

actions  by  and  against,  parties  to.     See  PARTIES. 

appearance,  default  of,  225.     And  see  DEFAULT. 

attachment  of  debts  against,  478,  479. 

joinder  of  personal  and  representative  claims  by  and  against,   273. 

See  JOINDER  OF  CAUSES  OF  ACTION. 
liability  for  loss  of  assets,  41. 
payment  by,  pending  administration  suit,  41. 

EXISTING. 

definition  of,  133. 

procedure  continued  unless  altered,  97,  134.     And  see  PRACTICE,  PROCEDURE. 

EXPRESS  TRUSTS, 

Statute  of  limitations  no  bar,  24. 

EX  PARTE.     And  see  MOTION,  NOTICE. 
injunction.     See  that  TITLE. 

leave  may  be  obtained,  ex  parte,  to  serve  notice  of  motion  of  writ,  500. 
receiver.     See  that  TITLE 

FACT,  ISSUES  OF.     See  TRIAL,    ISSUES  OF  FACT  ;  REFERENCE. 

FALSE  IMPRISONMENT. 

forms  of  pleadings  in  action  for.     See  FORMS.  } 
FJ,  FA.     See  EXECUTION. 

FILING. 

copy  writ  of  summons,  172,  195 
in  lieu  of  statement  of  claim,  309. 
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FILING—  (Continued). 
pleadings,  303. 

statement  of  particulars  of  claim  where  no  appearance  iti  notion  for 

debt,  2i>7. 
special  case,  390. 

FINAL  AND  INTERLOCUTORY  ORDERS.     Where  on.  54. 
FORECLOSURE.     See  MORTGAGE  SUITS. 
form  of  indorsement  on  writ,  619. 

judgment  on  prcecipe,  687. 
not  "  action  to  recover  land,"  *2~  1. 
precede,  judgment  on,  2K)-214. 
procedure  in  Master's  office  in  suit  for,  448. 
reconveyance  in  suit  for,  44^. 
FORMS. 

acceptance  of  sum  paid  into  Court,  626. 

administration, 

affidavit  of  documents,  631,  632. 

for  garnishee  order,  632. 

for  interpleader  order,  633. 

landlord,  by,  on  appearing,  631. 

service  of  summons,  630. 
appeal.     See  APPEAL. 
appearance,  memorandum  of,  196. 
certificate  of  result  of  trial,  690. 
certificate  of  taxation,  690. 
commission  to  examine  witnesses,  661. 
confession  of  defence,  624. 
entry  for  argument  of  demurrer,  317,  657. 

special  case,  657. 

false  imprisonment,  pleadings  in  action  for,  €42. 
foreclosure,  advertisement  for  creditors,  145. 

affidavit  as  to  claims,  146. 

indorsement  on  writ,  619. 

judgment  on  prcecipe,  687. 

notice  of  motion  for  administration  order,  141. 

notice  to  creditors  to  produce  securities,  145. 

notice  to  creditors  to  produce  claims,  149. 

notice  to  creditors  that  claim  allowed,  149. 

notice  to  creditors  that  cheque  ready,  150. 

report  of  master,  150. 

fraud,  forms  of  pleadings  in  action  for,  644. 
guarantee,  pleadings  in  action  on,  (>4.~>. 
habeas  corpus  ad  t?*t.  668. 

prcecipe,  for,  658. 

indorsement  of  writ  of  summons,  characters  of  parties,  6  IS. 
"  costs  for,  613. 
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FORMS— (Continued). 

indorsement  on  defence  for  service  on  third  person,  625. 
damages  and  general  claims,  613-617. 
in  actions  formerly  brought  in  Equity,  619,  620. 
money  claims  generally,  611,  613. 
on  order  adding  or  changing  parties  under  Ord.  44,  625. 
judgment,  681-690. 

administration  (Local  Master),  689. 

after  acceptance  of  money  paid  into  Court,  686. 

after  confession  of  defence,  686. 

after  leave  to  defend  on  conditions,  685. 

after  leave  to  sign  judgment  (Rule  80),  682. 

certificate  of  County  Court  Clerk,  on,  685. 

default  of  appearance, 

action  to  recover  land,  681. 

after  assessment  of  damages,  683. 

liquidated  demand,  681. 

signing  for  costs,  on  discontinuance,  685. 
default  of  defence, 

action  to  recover  land,  682. 

after  assessment  of  damages,  682,  683. 

liquidated  demand,  681. 
discontinuance,  for  costs  on,  685. 
foreclosure  or  sale,  687. 
motion  for,  after  trial  of  issue,  686. 
partition  or  sale,  690. 
redemption,  688. 
trial  by  judge  alone,  683. 

by  judge  and  jury.  683. 

by  referee,  684. 

landlord,  pleadings  in  action  by,  against  tenant,  650-652. 
mortgage  suits,  619,  620. 

on  order  changing  parties  under  0.  44,  625. 
special  (under  0.  3,  E.  4),  617,  618. 
motion,  notice  of,  621 
negligence,  pleadings  in  action  for,  646. 
notice, 

acceptance  of  sum  paid  into  court.  626. 
cross-examination  of  deponents  at  trial  on  affidavit,  62'9i. 
defendant,  by,  to  third  party,  624. 
discontinuance  of  action,  629. 
disputing  amount  of  claim,  623. 
documents,  to  admit,  627. 

to  inspect,  627. 

to  produce,  627. 
entry  of  appearance,  623. 
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FORMS—  ( Co///;;/  n«]). 
notice — (continued). 

entry  of  demurrer  for  argument,  629. 
in  lieu  of  service  of  writ,  610. 

statement  of  claim,  624. 
limited  appearance,  of,  202. 
limiting  defence,  628. 
of  motion  to  Court,  621. 

in  Chambers,  621. 

for  administration  order,  622. 
payment  into  Court  of,  626. 
renewal  of  writ  of  execution,  630. 
third  party,  to,  624. 
trial  of,  629. 

oath  of  commissioner  for  taking  evidence,  663. 
clerk  of  commissioner,  663. 
interpreter,  663. 
witness.  663. 
order, 

allowing  service  effected  out  of  jurisdiction,  667. 
amend,  to,  669. 
attaching  debt,  675. 

••rari,  672. 

commission  to  examine  witness,  673. 
County  Court,  to  try  action  in,  676. 
discharge  order  on  application  of  third  party,  671. 
dismissing, 

action  for  want  of  prosecution,  671. 

motion,  681. 

examination  of  witnesses  before  trial,  674. 
garnishee  (attaching  debt),  675. 

(absolute),  675. 
inspection  of  documents,  672. 
interpleader,  677-680. 
judgment  debtor,  examination  of,  676. 
leave  to  defend  on  payment  into  Court,  668. 

defend  as  to  part  of  claim,  669. 

serve  out  of  the  jurisdiction,  666. 

sign  judgment  on  specially  indorsed  writ,  668. 
names  of  partners,  669. 
particulars,  670. 

partners,  disclosure  of  names,  669. 
production,  671. 
reference  (Rule  244),  672. 
(section  47),  673. 
(section  48),  674. 
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.FORMS— (Continued). 
order — (continued). 

reference  to  Master,  674. 

renewal  of  writ  of  summons,  667. 

service  out  of  jurisdiction,  666. 

substitutional  service,  666. 

taxation  of  solicitor's  bill,  676. 

third  party  to  discharge,  671. 

time,  further,  667. 

trial  of  action  in  County.  Court,  676. 
partnership  account, 

form  of  indorsement  for,  619. 
payment  into  Court  in  satisfaction,  626. 

notice  of  acceptance  in  satisfaction,  626 
pleading, 

account  stated,  633. 

administration,  634,  636. 

agency  del  credere,  636. 

assault,  647. 

bill  of  exchange,  638,  641 . 
and  consideration,  641. 

confession  of  defence,  624. 

del  credere  agency,  636. 

demurrer,  654. 

false  inprisomnent,  642. 

fraud,  644. 

guarantee,  645. 

land,  recovery  of,  652. 

landlord  and  tenant,  650,  652. 

negligence,  646,  648. 

promissory  note,  639. 

reply,  639,  641,  648,  649,  652. 

statement  of  claim,  633-653. 
notice  in  lieu  of,  624. 

statement  of  defence,  636-652. 

trespass  to  land,  553. 
prohibition,  writ  of,  665. 
promissory  notes,  pleadings  in  action  on,  639. 
prsecipe, 

amend  summons,  654. 

commission  to  examine  witnesses,  658. 

«ntry  of  appeal,  658. 

action  for  trial,  658. 
appearance,  general,  655. 
limiting  defence,  655. 
new  defendant,  655. 
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FORMS— (Cont'm  H  >•<!). 
prsecipe — (continued). 

entry,  appearance,  third  party.  656. 

to  counter-claim,  056. 
argument  (generally),  657. 
demurrer  for  argument,  657. 
special  case,  657. 
renew  summons,  655. 
search.  657. 
prescribed,  use  of,  566. 
representative  capacity  of  parties,  618. 
redemption,  indorsement  for,  620. 
specific  performance,  indorsement  for,  6*20. 
special, 

account,  where  executorship,  partnership,  or  trust  claimed.  t;i!». 
administration,  for,  619. 
subpoena, 

ad  test,  (general),  661. 
duces  tecum  at  Assizes,  661. 
general,  660. 
summons  (general),  665. 
to  be  varied  as  circumstances  require,  506. 
trespass,  pleadings  in  action  for,  653. 
trusts,  execution  of,  indorsement,  620. 
warrant  of  arrest  against  defaulting  witness,  695. 
attachment,  694. 
sequestration,  694. 
venditioni  exponas,  692. 
writ  of  attachment,  660,  664. 
certiorari,  657,  664,  665. 
delivery  (chattels).  660,  693,  694. 
fieri  facias,  658,  691. 
habeas  corpus  ad  testificandnm,  644.  658. 
mandamus,  656. 
possession,  659,  693. 
prohibition,  656,  665. 
sequestration,  659,  694. 
writ  of  summons,  93,  609. 
concurrent, 
indorsement,  95,  611. 

character  of  parties,  618. 

costs,  for, -61 3. 

damages  and  other  claims,  618-617. 

general,  for  money  claims,  611-613 

in  actions  formerly  brought  in  Equity.  »il'.« 

special,  (under  Ord.  8,  R.  4),  617.  618. 


764  ONTARIO   JUDICATURE    ACT,    1831. 

FORMS— (Continued). 
writ  of — (continued). 

notice  in  lieu  of,  for  service  on  foreigner,  610, 
pneeipe  for  amendment,  654. 

renewal,  655. 

redemption  claim,  for,  620. 
service  out  of  jurisdiction, 
writ  of  venditloni  exponas,  659,  692. 
FRAUD, 

forms  of  pleadings  in  action  for.     See  FORMS  ante. 
how  pleaded,  294. 

FUNDS  IN  COURT.     See  ACCOUNTANT. 
FURTHER  CONSIDERATION, 

on  motion  for  judgment,  435. 
FURTHER  DIRECTIONS,  429. 

GAUNISHEE.    See  EXECUTION,  ATTACHMENT  OF  DEBTS. 
GUARANTEE, 

forms  of  pleadings  in  action  on.     See  FORMS. 
GUARDIAN  AD  LITEM.     See  INFANTS,  OFFICIAL  GUARDIAN, 

how  appointed,  203,  204. 

of  infants,  114,  182,  562. 

of  lunatics,  185. 

HABEAS  CO  It  PUS, 

Divisional  Court,  writ  returnable  before,  558. 
HABEAS  COJtPUS  AD  TEST. 

form  of.     See  FORMS. 

prcecipe  for.     See  FORMS. 
HEARING.    See  TRIAL. 
HIGH  COURT, 

appeals  from,  10.     See  APPEAL. 

assessors  may  be  called  in,  65. 

costs  to  be  in  discretion  of  Court,  523.     And  see  COSTS. 

Court  of  Record  a,  8. 

Divisions  of.     See  DIVISIONS  OF  HIGH  COURT  and  Title  of  each  Division. 

Judges,  extraordinary  powers  of,  7, 
of  Court  of  Appeal  may  sit  in,  56. 
style  and  title  of,  3. 
transfer  to  other  Divisions,  5. 
vacancy,  filling  of,  5. 

jurisdiction.     See  that  TITLE. 

officers  of.     And  see  OFFICERS. 

President  of,  4.     See  that  TITLE. 

references,  67,  68,  69,  383-5,  407-9. 

rules  as  to  practice  of,  who  may  make,  101 . 
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HIGH  COURT— (Continued). 
sittings  of,  43. 

extra  sittings  of,  563. 

length  and  dates  of,  563. 

not  applicable  to  Chy.  Div.,  563,  564. 

three  annually,  563. 

power  to  lengthen  or  shorten,  563. 

vacation  sittings,  564. 
style  and  title  of  Judges,  3. 

substituted  for  former  Courts  in  existing  Statutes,  103. 
transfer  from  Inferior  Court,  to,  when,  124. 

HOLIDAY, 

definition,  551. 

when  excluded  in  computing  time.     See  TIME. 

HUSBAND  AND  WIFE.     See  also  MARRIED  WOMAN. 
action  by  and  against, 

joinder  of  joint  and  separate  claims,  273. 
And  see  JOINDER  OF  CAUSES  or  ACTION. 
INDEMNITY, 

defendant  claiming  from  third  party,  17,  259. 

And  see  PARTIES,  Third  Party. 
INDORSEMENT, 

writ  of  execution.     See  EXECUTION,  writ  of. 
pleadings.     See  PLEADING. 
summons.    See  next  TITLE. 

INDORSEMENT  OF  WRIT  OF  SUMMONS, 
account  specially  claimed,  168. 

when  need  not  be  claimed,  169. 
address, 

disclosure  of  by  solicitor,  174,  175. 

effect  of  omission  to  indorse,  170. 

for  service,  170. 

plaintiff's,  169,  170. 

plaintiff's  solicitor,  169. 

plaintiff's  solicitor's  agent,  169. 

sufficiency  of,  171. 
administration,  action  for,  159. 

ordinary  creditor  must  sue  for  the  class,  165. 
amendment,  159. 
amount  of  money  demand  to  be  stated,  168. 

taxation  of  costs  on  payment,  168. 
costs  claimed  by,  taxation  of,  168. 
costs  of  prolix  or  unneccessary,  160. 
debt  or  liquidated  demand,  168. 

obligatory,  168. 
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INDORSMENT  OF  WRIT  OF  SUMMONS— (Continued). 
foreclosure  (mortgage  suit),  169. 
forms  of,  164.     See  FORMS. 
husband  as  trustee  of  separate  estate,  164. 
injunction,  claim  for,  29,  159,  163. 
interest,  claim  for,  168. 
Us  pendens,  description  of  property,  164. 
mandamus,  claim  for,  29,  159,  163. 
married  woman,  when  relief  asked  against,  163. 
mortgage  cases,  foreclosure,  sale  or  possession,  169,  214. 
object  of,  163. 

place  for  appearance,  to  be  stated  in,  172. 
possession  (mortgage  suit),  169. 
precision,  not  essential,  163. 
receiver,  claim  for,  29,  159,  163. 
relief  not  claimed  by,  may  be  granted,  159,  169. 
representative  capacity  of  parties,  164. 
sale  (mortgage  suit),  169. 
special, 

advantages  of,  165,  166. 

account  where  executorship,  partnership,  or  trust  claim,  168. 

administration,  for.     See  FORMS. 

forms  must  be  substantially  followed,  165. 

judgment  under  Rule  80.     See  JUDGMENT,  specially  indorsed  writ. 

liquidated  demand,  166,  208,  218. 

mortgage  suits.     See  FORMS. 

new  practice  as  to,  under  Judicature  Act,  165. 

object  of,  166. 

optional,  165. 

sufficient  and  insufficient,  166,  218. 

trust  for  ascertained  amount,  168. 
^what  endorsements  are  "special,"  166,  208. 

when  allowable,  165. 

where  defendant  abroad,  165. 

writ  served  before  Judicature  Act,  166. 

INFANTS.     See  GUARDIAN  AD  LITEM.     OFFICIAL  GUARDIAN, 
compromise  of  action  affecting,  237. 
conveyance  of  lands  of,  practice,  562,  573. 
custody  and  education  of, 

common  law  and  equitable  rules,  38. 

equitable  rules  to  prevail,  38. 

statutory  provisions  as  to,  39. 

jurisdiction  and  practice  under  Jud.  Act,  39. 
default  of  appearance.     See  DEFAULT. 
guardian  ad  litem.     And  see  that  TITLE. 

appointment  of,  40. 
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INFANTS— (CoHtitii- 

guardian  ad  llttm — (continued). 
how  appointed.  204. 

official  guardian  generally  appointed,  182. 
when  not,  183. 
how  to  sue  and  defend,  236. 
next  friend.     And  see  that  TITLE. 

appointment,  rights  and  removal  of,  237. 
party  to  special  case,  388. 
service  of  writ  on,  182. 

when  to  be  personal,  184. 
of  notice  of  judgment  on,  267. 
ward  of  Court,  40. 

ing  suits  by,  not  for  infant's  benefit,  237. 

INFERIOR  COURTS.     And  see  COUNTY  COURT,  DIVISION  COURTS* 
appeals  from,  1 1 .     And  see  APPEALS. 
combination  of  remedies,  may  be  granted  by,  122. 
counter-claim  beyond  jurisdiction,  124. 

legal  or  equitable  in,  124. 
defence  beyond  jurisdiction,  124. 

legal  or  equitable  in,  124. 
jurisdiction  generally,  123. 
relief  exceeding  jurisdiction,  124. 

granted  as  in  High  Court,  124. 
rules  of  law  under  Judicature  Acts  apply  to,  126. 
transfer  to  High  Court,  124. 

record  to  be  transmitted,  124. 
INFORMATION, 

action  turned  into,  135,  326. 
INJUNCTION.     See  JTRISDICTIOX,  HIGH  COURT. 
after  discontinuance  of  wrongful  act,  32. 
application  for,  how  and  when  made,  19,  500,  501. 
arbitrator  restrained  from  acting,  33,  81. 
contempt  of  Court  restrained  by,  33, 
County  Courts,  in,  122,  497. 
damages  in  lieu  of,  32. 
Division  Courts,  in,  497. 
effect  of  new  provisions  as  to,  29. 
enforcing  (Rule  313),  455,  456. 
expulsion  from  a  club,  33. 
oreign  actions,  restraining,  33. 
former  practice  as  to,  31. 
High  Court  may  grant, 

by  interlocutory  order,  29,  502, 
whether  claim  of  title  or  not,  29. 
estates  legal  or  equitable,  29. 
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INJUNCTION— (Continued). 

indorsement  of  claim  for,  159. 

interim  preservation  of  property,  32  to  34,  487,  5 

interlocutory,  object  of,  32. 

practice  as  to,  32,  33. 
jurisdiction,  how  far  enlarged,  29. 

over  foreign  sovereign,  33. 
laches,  how  far  a  bar  to  relief,  35. 
libel,  restraining,  33. 
mandatory,  33. 
notice  of,  35. 

patent  actions,  in,  33,  500. 
restraining  action  abolished,  18. 
service  out  of  the  jurisdiction,  36. 
statutory  provisions  as  to,  31. 
terms  may  be  imposed,  29. 
trade  mark  cases,  in,  33. 
trespass,  against,  29,  34. 
undertaking  as  to  damages,  35,  501. 

enforcing,  501. 
when  granted,  29,  30. 
writ  of,  abolished,  502. 

INQUIRIES  AND  ACCOUNTS.     And  see  ACCOUNT. 
directed  at  any  stage,  383. 
on  admissions,  435. 
on  motion  for  judgment,  434. 

INSOLVENCY.     See  APPEAL. 

INSPECTION  OF  DOCUMENTS.     See  DOCUMENTS. 

INSPECTOR  OF  SHERIFFS'  and  other  offices,  119. 
duty  of,  119. 
inquiries  by,  120. 
production  of  books  to,  120. 

INSPECTOR  OF  TITLES,  authority  of,  106. 

INTEREST.     And  see  EXECUTION,  JUDGMENT. 
costs  on,  460. 
judgment,  on,  460. 

INTERLOCUTORY  APPLICATIONS.     And  see  APPEAL,  MOTION. 
appeal  from,  54. 
fresh  evidence  on  appeal,  509. 
injunction  granted  on,  29. 
mandamus  granted  on,  29. 
receiver  appointed  on,  29, 
•what  are,  54. 


INI' 

INTERLorl'ToRV  JUDGMENT.      S  KXKT. 

action  for  detention  of  goods,  etc.,  non-appearaiici . 

INTERLOCUTORY    ORDERS    FOR    INTERIM     PRESERVATION     <>1 
PROPERTY,  &c.      See    MANDAMUS,   RKCKIVER,    PRESBRVAT: 
PROP*ERTY,  TIME. 
appeal  from,  54,  59.     .SV<?  APPEAL. 
what  are,  54. 

INTERPLEADER. 

appeal  in,  51,  138,  277. 

application  by  debtor  or  trustee,  25. 

by  defendant,  when  made,  135. 

by  Sheriff,  when,  136. 

costs  of  Sheriff  and  execution  creditor,  136,  137. 

procedure  upon,  136. 

costs  of  and  scale  of  costs,  137,  138. 
notice  of  conflicting  claims, 

debts  and  choses  in  action,  26. 
old  practice  continues,  135-6. 
procedure,  135-6. 

INTERPRETATION, 
"  Action,"  132. 
"At  least,"  351. 
"  Cause,"  132. 
"  Cause  of  Action  "  269. 
"  Costs  of  submission,"  73. 
"Costs  of  Suit,"  73. 
"Defendant,"  132. 
"Existing,"  133. 
"  Holidays,"  551. 
"  Interlocutory  order,"  29. 
"Judge,"  569. 
"Judgment,"  132. 
"  Just  and  convenient,"  29,  30. 
"  Liquidated  demand,"  208,  217. 
"Matter,  "133. 

"in  controversy  "  on  appeal,  53. 
"  Meritorious  Defence,"  207. 
"Month,"  550. 
"Oath,"  133. 
"Order,"  133. 
"Party,  "133? 
"  Pending  matter,"  22. 
"Petitioner,"  132. 
"Plaintiff,"  132. 
49 
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INTERPRETATION—  { 

"Pleading,"  133. 

"Prolonged  investigation,"  08. 

"Proper  Officer,"  133. 

"  Question  of  Account,"  68. 

"Rules  of  Court,"  132. 

"Suit,"  1X2. 

INTERROGATORIES,  criminating,  41. 
IRREGULARITY,  fresh  step,    559.     And  .see  AMI:SJ..MKNT. 
ISSUE, 

form  of  and  parties  to,  137. 

trial  of  in  County  Court,  when,  137. 

jurisdiction  of  County  Judge  in,  136. 

jury  notice  in,  when  to  be  served,  137. 

motions  for  new  trial,  etc.,  when  to  be  made.  137. 

when  pleadings  at,  3'21,  322. 
ISSUES  OF  FACT.    And  -see  MOTION  FOR  JUDGMENT,  TKIAL,  REFKKEXCK. 

directing  on  motion  for  judgment,  435. 

motion  for  judgment  before  all  determined,  435. 

preliminary  trial  of,  396. 

settlement  of,  322. 

trial  of,  on  application  to  enforce  conditional  judgment,  430-7. 
by  official  referees,  04,  67. 

JOINDER  OF  CAUSES  OF  ACTION,  268. 
action  to  recover  land,  271. 

action  to  establish  title  is  not,  271. 

administration  with,  271,  272. 

arrears  of  rent,  27  1  . 

execution  of  deed,  272. 

foreclosure  action,  seems  not  to  be  a,  271,  272. 

leave  to  join  other  claims  with,  271. 

mesiie  profits,  271. 

mortgages,  claims  respecting,  271. 

personal  estate  comprised  in  same  deed,  272. 

receiver,  272. 

r%covery  of  deed,  272. 

specific  performance  of  contract  to  purchase,  or  in  default  possession 
272. 

trespass  and  injunction,  272. 

allowed  genei'ally,  268.  .  • 

alternative  claims,  270. 

against  different  defendants,  234. 

inconsistent  against  same  defendant,  270. 
application  to  confine  action  to  certain  claims,  274. 
assignee  in  insolvency,  273. 
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OK  CAUSES  oF  A<Tlo.\     (Coirtnw 
contract  broken  by  principal  ;ui«l  agent,  270. 
counterclaim  subject  to  same  rulos  as  claim,  272. 
distinct  against  same  defendant,  '270. 

separate  defendants.  270. 
effect  of  new  provisions  considered.  2f>!». 
embarrassing  claims,  270. 

lading  claims  inconveniently  joined,  '270,  274. 

utors,  etc.,  claims  by  or  against,  273. 
foreclosure,  271,  272. 
former  practice  as  to, 

Chancery,  268. 

(  'ommon  Law,  2b'i>. 
how  limited,  269,  270. 
husband  and  wife,  by,  or  against,  273. 
inconvenient  claims  amended,  274. 

struck  out,  274. 

joint  and  separate  by  several  plaiutitl's  against  same  defendant,  274. 
libel  affecting  several  persons,  270. 
multifariousness  abolished,  2(>!>. 
personal  and  representative  capacity,  in, 

assignee  in  insolvency  by,  273. 

executor  or  administrator,  by  and  against,  273. 

husband  and  wife,  by  and  against,  273. 

rate  sets  of  facts  against  same  defendant,  270. 
"         trials  may  be  ordered,  270,  274. 
several  arising  out  of  same  set  of  facts,  270. 

staying  proceedings  where  leave  to  join  othei  claims  not  obtained,  272. 
striking  out  claims  inconvenient  to  try,  274. 
OF  JSSl'K.     Vr  L'LEADFNI;. 

OF  PAUTIHS.    See  PARTIES. 

abatement,     .sv  /'  A  HATEM  KNT. 

change  of  parti  \  p.  ATK.MI.NT,  PAKTIKS. 

third  parties.     SM  also  FAUTIKS,  Tiiiiii)  I»AKTM>. 

And  «ee  JUDGES,  KKFKIJKKS. 
absence,  through  illness,  &c.,  ">,  ">7. 
appointment  of   Vacation,  43.      And  .*  <    \  ACA  i  ION   .Jn. 
copy  of  pleadings  for,  400.     * 
<  'ounty,  must  act  in  reference,  74. 

fees  of,  in  reference,  75. 
may  exclude  counter-claim,  278,  2s:{. 
meaning  of  in  Act  ami  Ilules.     Set  I  M  KKIM:KI  A  rn.v 
motion  to  set  aside  judgment  of,  431. 

reference,  from  Master  or  (  'oiinty  Court  .lu«l^«-  to,  ;(-_'i)    I. 
retiring  may  give  judgment,  130-1. 
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JUDGE—  (Continued). 

single.     And  see  JUDGES,  Single. 

appeal  from  order  or  decision  of,  54,  55. 
business  to  be  disposed  of  by,  as  far  as  practicable,  48. 
existing  powers  of  continued,  558. 
not  to  reserve  case  for  Divisional  Court,  48. 
power  and  jurisdiction  of,  48,  57. 
vacancy  of  office,  provisions  for  filling,  57. 

JUDGES.    And  see  JUDGE. 
annual  council  of,  102. 

construction  of  prior  statutes  affecting,  103. 
County  Court.     See  COUNTY  COURT  JUDGES. 
-Court  of  Appeal,  5.    And  see  COURT  OF  APPEAL. 
interim  directions  and  orders  by,  57. 
interlocutory  orders,  appeals  from,  54. 
sitting  in  High  Court,  56. 
discretion, 

appeal  from,  generally,  51. 
disallowing  counter-claim  or  set-off,  78,  283. 
striking  out  pleadings,  323,  et  seq. 
election  petitions,  rota  for.  47. 
existing  commissions  remain  in  force,  103. 
extraordinary  powers  and  duties  of,  7. 
in  Chambers,  orders  of  appealable,  521. 
jurisdiction  of,  4.     And  see  JURISDICTION.     JUDGES. 
must  decide  questions  of  law  at  trial,  48,  59. 
not  to  sit  on  appeals  from  their  own  decisions,  49. 
oaths  of  office,  6. 
Orders  in  Council  respecting  salaries  or  commutation  to  be^ratified  bj 

Legislative  Assembly,  126. 
power  to  refer  questions  to  referees,  64. 
precedence  of,  4. 
Presidents  of  Divisions,  who.  are,  4. 

"  "  powers  and  duties  continued,  8. 

retiring  or  transferred,  may  sit  to  give  judgments,  130. 
rights,  powers  and  obligations  of,  4,  6,  7. 
rota  for  election  petitions,  47. 
saving  of  rights,  &c.,  of  existing,  4,  6,  7,  128. 
.single,  to  constitute  a  court,  48. 

not  to  reserve  cases  or  points  for  Divisional  Court,  48. 
procedure  in  single  court,  590,  591. 

demurrers  and  special  cases  to  be  set  down  6  days  befor 

hearing,  590. 

copies  of,  to  be  left  2  days  before  hearing,  591. 
proceedings  in,  entitling  of,  591. 
rules  to  be  4-day  rules,  591. 
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JUDGES— (Continued), 

single — (continued). 

procedure  same  in  Chancery  as  formerly,  ,V.»0. 

to  sit  in  Q.B.D.,  &  C.P.D.,  twice  a  WL-ck.  5«»0. 
when  appeal  lies  from,  48. 
statutes  affecting,  construction  of,  103. 

yle  of,  3. 

transfer  to  other  divisions,  5. 
vacation.     See  VACATION  JUDGES. 

.U'DUMENT.     SPECIALLY  INDORSED  WRIT. 

after  trial  by  jury,  not  to  be  signed  till  time  for  moving  i-xpirrs.  424. 

inst  one  of  several  defendants,  231. 
amending,  449. 

amount  for  which  it  may  be  entered  when  writ  specially  endued,  206. 
appeal  from  part  of.     See  APPEAL. 
application  to  sign  judgment  under  Rule  SO,  215. 

»  affidavit  in  support  of,  form  and  contents,  215,  219. 

when  a  corporation  plaintiff,  216. 
affidavits  in  answer, 

must  disclose  defence,  220. 
who  may  make,  224. 
claim  for  indemnity  insufficient,  221. 
counter-claim  not  sufficient,  220. 
what  answers  sufficient,  221. 
cross-examination  upon,  224. 
when  defendant  a  corporation,  226. 
affidavits,  in  reply, 

may  be  allowed,  224. 
orders  which  may  be  made, 

leave  to  sign  judgment,  when,  221. 

for  part  of  claim,  21x  22:;. 
"     "     "  "          against  some  defendant*  only,  225. 

r"     • '     defend  unconditionally,  22 1 ,  225 . 
••      "  "         on  terms,  221,  225. 

as  to  part,  218,  224. 
"      "  ••  "         on  terms.  222. 

motion  dismissed,  223. 
who  may  make  the  order,  2 IS. 

>  practice  and  procedure  generally, 

appeal  from  order,  223. 
application  on  defective  material, 

renewal  of,  219. 
cases  in  which  Rule  80  applies, 
claim  liquidated,  217. 

"     partly  liquidated,  21 S. 

"    practically  undisputed,  2 1s. 
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JUDGMENT— ( Continued) . 

application  to  sign,  &c. — (continue/). 
not  applicable, 

action  for  price  of  land,  217. 
foreclosure  and  on  covenant  in  mortgage,  2  Is. 
notice  of  motion  to  be  served,  228. 

and  copy  of  affidavit,  216. 
practice  before  Judicature  Act, 

striking  out  false  pleas,  210. 
production  may  be  ordered,  224. 
staying  execution  pending  appeal,  22 1 . 
special  indorsements  sufficient, 

insufficient.     AW  INDORSEMENT  OK  \Ynn. 
technical  defects  in  writ,  no  answer, 
time  for  moving,  218,  219. 
application  to  sign,  in  vacation,  564. 
balance  on  successful  counter-claim,  278,  2S7.  315. 
certificates  of  Judge  at  trial  to  be  entered  by  Registrar.  407. 
change  of  parties  after.     AVr  PARTIES. 

costs,  for,  where  defence  arises  after  action  brought.     AW  (  'OST.- 
default  of  appearance.     And  w  DRT.U  i/r. 
damages  unascertained,  208. 
delivery  of  chattels,  209. 
for  what  amount  it  may  be  entered.     206. 
forms  of,  206.     And  *rc  FOUMS. 
recovery  of  land,   209. 

mesne  profits,  rent,  £c..  216. 
setting  aside,  206. 
specially  indorsed  writ,  205. 
when  to  be  entered,  206. 
default  of  pleading.     And  nee,  DEFAULT. 
action  to  recover  land,  346. 
against  defaulting  defendants  only,  84"). 
final  and  interlocutory,  344. 
setting  aside,  347. 
discontinuance,  on,  316,  319. 
enforcing.     Sf?  EXECUTION. 
entry  of, 

after  trial,  40,"),  407. 

at  trial,  405. 

date  of,  when  not  pronounced  in  Court,  441. 

when  pronounced  in  Court,  441. 

Deputy  Registrars  and  Deputy  Clerks,  by,  513,  515. 
how  made  by  proper  officer,  441,  514,  576. 
on  production  of  affidavits  or  documents,  441. 
pursuant  to  order,  442. 

"  return  to  writ,  442. 
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.TTI  )<i  MI-NT  --( 
entry  of— ( 

returns  of  judgments  entered  l»y  local  officers.  ."•!.">.  ."H 
errors,  in,  correcting,   44!). 

forms  of,  441,  450.     And  *>•>•  FDK.MS,  -Ii  I»<;MK\  i. 
High  Court  and  Court  of  Appeal  may  enforce,  of  former  Courts.  '.». 
includes  decree,  13*2. 
interest  on,  451),  460. 
interlocutory. 

action  for  detention  of  goods,   non-appearaiHv.  L'HS 
Judge,  retiring,  may  give,  1.10. 
land,  action  to  recover, 

non-appearance  or  limited  appearance,  form  of.  •_'()<(. 

judgment  under  R.  S.  O.  e.  57,  s.  20,  210. 
for  mesne  profits,  rent,  Ac.,  210. 
how  enforced,  454. 
writ  of  possession,  484. 
minutes  of,  varying,  449. 
mistakes  in,  correcting,  449. 
motion  for.     See  MOTION  FOR  Jn»i;MK\T. 
nonsuit,  effect  of,  442. 

setting  aside,  442. 

not  to  be  given  for  party  unless  entitled  on  facts  proved,  5!». 
on  prrecipe  in  action  of  foreclosure,  administration,  &c.,  2 Hi. 

"  "  "         evidence  required,  212. 

"  "  "         who  may  issue,  212. 

partners  against,  457. 

plaintiffs,  one  of  several  may  have  judgment,  227. 
reference  upon,  how  enforced.  65,  66.  69. 

varied,  C>7. 
reserving,  405. 
setting  aside.     And  ,W  MOTION  KOI:  .1 1  i><; \IKST. 

default,  judgment  by,  206,  .'U7. 

lapse  of  time,  no  bar.  20(5. 

"  merits  "  what  ai*e,  207. 

non-appearance  at  trial,  40.S. 

technical  defences,  206. 
signing  for  costs, 

on  accepting  payment  into  Court  of  satisfaction,  :;">!. 

on  discontinuance,  316.  319. 
specially  endorsed  writ, 

against  some  of •  several  defendants.  224.  225. 

when  to  be  entered,  206.  211. 

JUDGMENT  CLKKKS.  510. 

JUDGMKNT   hKfJTollS,  exaiiiin:iti..n  of,  :J02. 
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JUDICATURE  ACTS, 

affect  procedure  only,  18. 
commencement  of  Ontario  Act,  2. 
confer  no  new  rights,  18. 
English  List  of,  1. 
how  cited,  1. 
Irish  List  of,  1. 

JURISDICTION, 

abolition  of,  of  former  Courts,  9. 
Chambers,  Judge  in,  9. 

Master  in.     See  MASTER  IN  CHAMBERS. 
Chancery  Division.     See  that  TITLE. 
Court  of  Appeal,  12.     See  that  TITLE. 

High  Court,  appeals  from,  12,  13. 

single  Judge  of,  48,  558. 
Divisional  Courts,  558. 

cases  and  points  not  to  be  reserved  for,  48. 

Chambers,  appeals  from.     See  APPEALS. 
High  Court, 

a  Court  of  Record,  8. 

enforcing  and  discharging  judgments  of  former  Courts,  9. 

existing  Courts,  jurisdiction  of,  vested  in,  8. 

how  to  be  exercised,  1 1 . 

injunction.     See  that  TITLE. 

Judges  of  abolished  Courts,  9, 

legal  as  well  as  equitable  I'ights  enforced,  9. 

mandamus.     See  that  TITLE. 

pending  business,  10,  11. 

receiver.     See  that  TITLE. 

Inferior  Courts,  122,  124.     See  that  TITLE.     And  COUNTY  COURTS,  DIVI- 
SION COURTS. 

Judges  of.    See  JUDGE,  JUDGES. 
Service,  out  of.     See  SERVICE,  WRIT  OF  SUMMONS. 

solicitors  over,  121. 

JURY.     And  see  TRIAL. 
addresses  to,  62. 

and  non-jury  cases,  lists  to  be  separate,  63. 
dispensing  with,  60,  61,  62. 
equitable  issues,  62. 
finding  wrongly  entered,    setting    aside    judgment.      Ste    MOTION    FOR 

JUDGMENT. 
notice  for,  61. 
patent  cases,  61. 
trial  by, 

application  for  new  trial.     See  MOTION  FOR  NEW  TRIAL. 
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— (Continued). 

trial  by — (continued). 

costs  follow  event,  523,  et  so/.     See  Co- 
in Chancery  cases,  59,  61. 
in  interpleader  proceedings,  137. 
right  to,  60,  61. 
JUSTICES  OF  THE  PEACE  IN  NIPISSIXd. 

qualification  of,  131. 
LAND, 

action  for  recovery  of.    See  ACTION  TO  RECOVER  LAN  r>,  \V  i:r  i  UK  Si  \i  \i..\s. 
LANDLORD, 

appearance  in  action  against  tenant,  200,  201. 

forms  of  pleadings  in  an  action  by,  against  tenant.     >'<•   KOKMS. 
LAW  AND  EQUITY, 

administered  concurrently,  15. 

conflict  between,  removed,  23. 
LAW,  QUESTIONS  OF.    See  SPECIAL  CASE. 

judge  must  deal  with,  at  trial,  48. 

preliminary,  trial  of,  389. 

rules  of.     See  that  TITLE. 
LEASE,  agreement  for,  rights  of  landlord,  41. 
LEAVE  TO  DEFEND, 

specially  indorsed  writ.     See  JUDGMENT,  Specially  indorsed  writ. 

by  third  party  served  with  notice.     See  PARTIES,  Third  Party. 
LI-: A VE  TO  SIGN  JUDGMENT,  132-136.     See  JUDC M KNT,  Specially  in- i 

writ. 
LJS  PENDENS,  Certificate  of, 

indorsement  of  writ,  164. 

issue  of  certificate,  164. 

registration  of,  may  be  vacated,  when,  164. 
LEGISLATURE,    Orders  in  Council  as  to  commutation  of  salary  t.»  !•«•  laid 

before,  126. 
LIBEL, 

defamatory  words  must  be  set  out,  294. 
LIEN.     And  we  SOLICITOR. 

delivery  of  property  may  be  ordered  on  payment  into  Court,  ">0- 
LorAL  MASTERS,  appointment  and  tenure  of  office,  112. 

authority  of,  106. 

( 'ounty  Court  Judge  to  be,  111. 

if  two  County  Judges,  both  to  be,  111. 

fees,  may  be  commuted,  112. 

jurisdiction  in  Chambers,  517,  518. 

not  to  practice,  when,  113. 

officers  of  Supreme  Court,  105. 
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LOCAL  M ASTERS— (Conlln n<><l). 
to  reside  in  County,  111. 
to  enter  their  decrees  and  orders,  1.~>S. 
to  transmit  papers  to  Clerk  of   Ueeords  and  Writs,  158. 

LOCAL  REGISTRARS,  510. 

LONG  VACATION.     See.  VACATION  :   VACATION  .h:m;Ks. 

LUNATICS,  &c., 

actions  by  and  against  generally,  275. 
committee,  sanction  of  Court  to  action  by.  275. 

appointment  of  supersedes  next  friend,  '21 '<>. 
default  of  appearance.     See.  DEFAULT. 
defend  by  committee  or  guardian  ad  Ht<-ni.  275. 
dismissing  action  on  application  of  lunatic  claiming  to  be  sane,  275. 

Inspector  of  Asylums  to  be  ex-qffiriv,  1 84. 
guardian  ad  Uttm,  how  Appointed,  -03,  270. 
next  friend,  275. 
party  to  special  case,  390. 
proceedings   not   to    be   taken    till    appointment    of    guardi:u»   <vl   //>w. 

where  no  committee,  1 85,  270. 
service  of  writ  on,  184. 

of  notice  of  judgment  on,  207,  270. 

MANDAMUS, 

appeal  from  order  for,  31. 

any  Division  may  grant,  30. 

application  for,  how  and  when  made,  500-501. 

available  formerly  only  where  no  other  remedy,  31. 

County  Courts  in.  497. 

discretion  of  Court,  31. 

Division  Courts  in,  41)7. 

enforcing  (Rule  343),  455. 

English  practice  as  to,  30,  31. 

former  practice  as  to,  30,  31 . 

High  Court  may  grant  interlocutory  order,  31. 

indorsement  of  claim  for,  159.     And  .tee  FORMS. 

jurisdiction  of  Court  of  Appeal,  12. 

statutory  provisions  as  to,  30,  31. 

when  granted  under  new  practice,  29,  30,  31. 

when  to  be  claimed  by  writ,  21),  159. 

MARRIAGE.     -SVe  ABATEMENT,  HUSBAND  ANI»  WIKK. 

MARRIED  WOMEN, 

alimony,  may  sue  alone  for,  239. 
suits  by  and  against,  237-243. 

practice  before  1872,  (35  V.,  c.  10,  Out.),  238. 
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M  A  I!  R I  KD   WOM  EX-  (Coxtin,,,,/) 
suits  by  (conth' 

under  Act  of  187*2,  (II.  s.  <>..  C.  1-  38 

might  sue  alone  in  respect  of  separate  property.  23'.). 

in  alimony  suits,  23'.). 

unsettled  property  \vas  .separate  property   only 

of  1872,  23<». 

in  other  suits  next  friend  necessary,  23'.). 
next  friend,  objection  for  want  of,  how  taken.  23'.'. 
might  be  waived  by  step  taken.  240. 
must  be  solvent,  240. 
may  not  be  a  defendant,  240. 
changing,  240. 

liability  dependent  on  possession  of  separate  • 
under  Jud.  Act,  237,  240. 
under  Married  Womans'  Act,  1884,  241. 
execution  against,  243. 
form  of  judgment  against,  242. 
service  of  writ  upon,  182. 

tort,  practice  in  actions  of,  243. 
MASTER   IX  CHAMBERS.     Her  (  'HAMI-.KKS. 
jurisdiction  of,    107-108.. 
official  referee  may  sit  for,  515,  51G,  517. 

cannot  order  a  jury  under  R.  S.  0.,  c.  4O,  s.  W,  o'l. 

MASTER  IN  CHANCERY. 

an  officer  of  the  Supreme  Court,  105. 

fees  of,  as  official  referee,  75. 

references  to,  changing  place  of,  304. 
MASTER   IN  ORDINARY. 

jurisdiction  of,  442-444,  586. 
MASTER'S  OEFK'E.     PROCEDURE  IN. 

administration.     8''?  that  Title. 

mortgage  suits.     8ce  that  Title. 

reference  as  to  title,  447. 

sale.     Set  that  Title. 

M  ANTE  US— LOCAL.     See  LOCAI,   M. \STKRS. 
MATTER  IX  CONTROVERSY  on  appeal  defined,  .">:;. 

MERGER, 

none  of  legal  estate  to  prejudice  of  equitable  interest,  2.~>. 
MISTAKES  in  judgments,  correcting,  44'.'. 

MONTH, 

means  calendar  month,   550. 
MORTGAGE  SUITS,  25,  210,  215.     And  tee  FMP..MS  M  \  "-K 

appearance,  default  of.     And  <"  I)K.K\ri.i. 
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MORTGAGE  SUITS— (Continued). 
appearance — ( con  t  inued ) . 

judgment  on  pr?ecipe,  when,  210. 

motion  in  Chambers,  when,  213. 
Court,  "      214. 

disputing  note,  effect  of,  202. 
evidence  on  hearing  pro  confesso,  212. 
foreclosure. 

prwcipe  decree,  when,  210,  577. 

who  may  issue,  210,  211,  212,  214. 
indorsement  of  writ,  169,  214. 
infants,  no  defence,  motion  for  judgment,  213. 
payment,  order  for, 

against  whom  may  be  made,  214. 
possession,  action  for, 

defendant  cannot  compel  sale,  212. 
precipe  decree  in  when,  210. 

who  may  issue,  210,  214. 
redemption,  pnecipe  decree,  210,  577. 

who  may  issue,  210,  214. 

reference  to  Master  in  Ordinary  or  Local  Master,  211. 
sale,  prwcipe  decree  for,  210,  577. 

special  decree  on  admission  or  disclaimer  by  defendant,  213. 
special  relief  may  be  given,  213. 
what  special  provisions  may  be  inserted  in  decree,  213. 

MOTIONS,  503. 

adjournment  for  serving  notices,  506. 

affidavits,  filing  on,  507. 

appeal  from  Chambers.     See  APPEAL. 

application,  when  by,  503. 

attachment  for.    Sec  ATTACHMENT. 

costs  of  abandoned  or  invalid.     And  see  COSTS,  504. 

where  no  jurisdiction,  505. 

where  person  unnecessarily  served,  505. 
Ex  parte. 

when  allowed,  504. 

irregularity  for,  to  be  set  out  in  Notice,  507. 
judgment  for.     See  MOTION  FOR  JUDGMENT. 
new  trial.     See  that  TITLE. 
notice  of, 

affidavit  of  service  of,  505. 

dispensing  with,  504,  505. 
form  of,  621. 

for  dies  non  bad,  552. 

invalid ;  costs,  505. 

irregularity  for  to  be  set  out,  507. 
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MOTION— {Conriwtt 

notice  of—  (continued). 

leave  by,  should  so  state.  .".().">. 

not  served  on  all  parties,  .">()«>. 

posting  up,  where  defendant  has  not  appeared,  ."K).">. 

service  before  appearance,  500. 
with  writ.  50t>. 

two  clear  days,  required,  505. 

discretion  of  Court  to  dispense  with.  .">()."> 

when  required,  503. 

orders  in  Chambers,  form  of,  507,  ' 

rule  nifi,  when  made,  503. 
summons,  to  County  Court  Judge  in  Chambers,  by,  520. 

form  of,  520,  665. 

how  taken  out,  520. 

MOTION  FOR  JUDGMENT. 

any  pending  application  may  be  tumed  into  a,  431 ». 
cases  when  necessary,  428-429. 

admissions  in  pleadings  or  examination  of  parties,  347.  4 
default  in  pleading,  347. 

"        issues  not  between  plaintiff  and  defendant,  :U7. 
"     of  defence,  346. 

by  some  defendants  only,  347. 
mortgage  suit — special  relief,  212-213. 
"      infant  defendants,  213. 
documentary  evidence  only,  435. 
infants  concerned  and  only  undisputed  facts  to  be  proved  as 

them,  436. 

on  further  consideration,  434. 
orders  (special)  upon, 

accounts  and  inquiries  directed,  436,  438,  440. 
conditions  may  be  imposed  on  granting,  440,  44."). 

but   not  after  order  made,  440. 
directions  as  to — 

examination  of  parties  or  witnesses,  440. 
service  of  notices,  &c.,  439. 
trial  of  issues  or  questions,  436. 
speedy  judgment  under  Rule  324. 

procedure  to  obtain  order  for,  439-44<>. 
special  circumstances  necessary,  440. 
specially  indorsed  writ.     Set  JUDGMENT. 
single  judge  to  hear,  when,  35. 
to  vary  or  set  aside  judgment — 
by  default,  347. 

after  trial  by  judge  or  jury,  429,  430,  431 .  ."4. 
to  Divisional  Court  or  Court  of  Appeal. 
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MOTION  FOR  JUDGMENT— (Continued). 
cases — (continued). 

notice  of  when  to  be  served,  432,  579. 
setting  clown,  425,  579,  580. 
in  Chancery  Division, 

procedure,  432,  433,  435. 
to  what- sittings,  433,  435. 
when  and  how  to  be  made,  429. 

not  after  one  year  from  accrual  of  right,  436. 
notice  of,  when  to  be  served,  432. 
at  any  stage  of  action,  by  leave,  439. 
must  be  made  to  Court,  439. 

in  Chancery  Division,  to  what  sittings  of  Divisional  Court,  433. 
when  issues  or  questions  of  fact  have  been  determined,  435. 
plaintiff  may  set  case  down,  when,  433. 
defendant      "         "         "          "     433. 
when  some  only  of  the  issues   have  been  tried, 
any  party  may  obtain  leave  to  set  down,  433. 
directions  as  to  trial  of  remaining  issues,  434. 
when  evidence  is, 

admissions  in  pleadings  or  examination  of  parties,  435. 
documentary,  435. 

necessary  only  because  infants  concerned,  436. 
MOTION  FOR  NEW  TRIAL.     See  NEW  TRIAL. 
MOTION  ON  ADMISSIONS.     See  MOTION  FOR  JUDGMENT. 
MOTIONS  AND  OTHER  APPLICATIONS,  503.     See  MOTIONS,  CHAMBER; 
MULTIFARIOUSNESS,  not  now  an  objection  in  itself,  269. 
NEGLIGENCE, 

forms  of  pleadings  in  action  for.     See  FORMS. 
NEW  ASSIGNMENT.     See  PLEADING. 
amendment  substituted  for,  297. 
former  practice  as  to,  297. 
NEW  TRIAL, 

against  one  defendant  only,  427.    ' 
jurisdiction  of  Court  of  Appeal,  13. 
motion  for,  423. 

after  trial  by  jury,  423. 
argument  of,  how  conducted,  428. 
how  made,  423,  424,  578. 
Divisional  Court,  423. 
within  what  time,  424,  579. 

power  of  Court  to  direct  issues,  accounts,  etc.,  435. 
to  enlarge  time,  425. 
to  give  the  proper  judgment,  434. 
trial  by  Judge,  422. 
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NK\V  Till  A  I.     (( 'oiUim 

none  where  no  substantial  wn  > 

on  one  question  only.  427. 

«>nler  /<i*i,  a  stay  of  proceedings,    ! 

filing  and  service  of.  42f>,  r>7<».  .~>M>. 

default  in,  n»-  ,•>"•'> pint t<r.  42.~>.  ." 
part  of  action  as  to.  42t>. 
surprise,  what  affidavits  must  shew,  427. 

NEXT   FIJI  END.     Set    IMAM. 

NIPISSIN 

qualification  of  Justices  of  Peace  in,  131. 

JSTY>7  nil,  \<SI/K.     TUIAI.. 

practice  at.  ">'.'. 

NONCOMP1JANCK  WITH   ill'LKs  OF  rnrUT. 

effect  of,  o.")«i. 
NONSUIT, 

e fleet  of,  44L'. 

erjuivalent  to  judgment  for  defendant,  442. 

ing  aside,  44'2, 

costs  on,  442. 

NOT  (iTJLTV   15V  STATI'TE, 
liow  pleaded,  2!M.». 

no  other  defence  allowed  without  leave.  300. 
NOTICE, 

acceptance  of  payment  into  Court.     $<•>•  F«H:MS. 
admission  of  facts,  of,  3S'2. 
admit  documents,  to,  382. 

form  of,  383. 
appeal,  of.      .W  APJT.AI.. 
appearance  by  landlord,      .b'"   FOKMS. 
cross-examination  on  am'davits.  421. 
docomentB, 

to  admit,  3S2-35J3.     Set  FOKMS. 

to  inspect,  370-37'.'.      -V"    Fm:.M-. 

to  produr.  IB  MS. 

entry  of  demurrer  for  argnment,  33s.     .<»•   I-'MIIM-. 

how  pleaded,  2!l."». 

in  lieu  of  service,  11M'». 

of  writ  for  service  out  of   jurisdiction,    l'.»2. 

form  of.      .Vif    I-'OK.M-. 

limitation  of  defence  as  to  amount,  202.     >'"  1 
limited  appearance.  2<»l.     >•-    K.U:M-. 
motion,  of,  •'>•_'!.      Ami  9ft    MOTION.   S 
"t   ;i|»])ear!iiK-.-,  after  tinir  limited,   \W.  ' 
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NOTICE— (Continued}. 

of  decree  in  certain  actions,  247. 
payment  into  Court,  686.     See  FORMS. 
produce  documents,  627.     See  FORMS. 
service  on  defendant  before  appearance,  506. 
trial.     See  TRIAL,  Notice  of. 
writing  required  for,  550. 

NOTICE  OF  TRIAL.     See  TRIAL,  Notice  of. 

OATHS. 

definition  of,  133. 

commissioners  for  taking,  122. 

forms  of  by  commissioners,  &c.,  for  taking  evidence.     See  FORMS. 

judges  to  take,  on  appointment,  6. 

officers  to  take,  106. 

who  may  administer,  106, 

OFFICES, 

County  Courts,  581. 
Supreme  Court,  104. 

when  to  be  kept  open,  584, 

'•  "  in  vacation,  582. 

OFFICERS,     And  see  JURISDICTION. 

all  to  be  auxiliary  to  one  another,  510. 
attached  to  specified  Divisions.  104. 
authority  of  certain,  preserved,  106. 
commissioners  for  oaths  and  affidavits,  122. 
disobeying  orders  as  to  documents,  126. 
distribution  of  business  among,  105. 
duties,  how  assigned,  105. 
existing,  transferred  to  Supreme  Court,  104. 
how  removable,  105. 
judgment  clerks,  510. 
Master  in  Chancery,  authority  of,  105. 
Masters,  Local, 

transferred  to  Supreme  Court,  105. 
oath  of  office,  form  of,  106. 

who  may  administer,  106. 
paid  by  fees,  to  furnish  returns  thereof,  114. 
"  proper,"  meaning  of,  133. 
rank  and  tenure  of  office  of,  105. 
removal  of,  generally,  105. 
securities,  existing,  continued,  106. 
solicitors.     See  that  TITLE. 
•status,  how  settled  where  doubt,U05, 
writs,  who  to  issue,  17  U 


LSI-!  785 

OFFICIAL  UUAKIHAN.   AD  L1TEM.  114.     An; 
• 'lints  of  how  to  lie  kept.  114. 
surplus  at  credit  of,  how  to  b  'i,  11."). 

returns  of  state  of  account  to  be  made  when,  1 1-~>. 
agents  of  in  outer  Counties,  how  paid.  11."). 

another  guardian  will  not  be  appointed  without  some  ground  shewn,  182. 
application  for  another  guardian,   i 
costs  of,  to  be  paid  into  Court,  115. 
duties  of  after  service,  182,  204. 

"      as  to  mortgages  to  Accountant.  562,  573. 
"      may  be  tixed  by  Divisional  Court,  115. 
former  practice  as  to  service  upon,  182. 
may  be  prevented  from  practising,  115. 
Orders  in  Council  respecting 'salary  or  commutation  of,  to  be  ratified  by 

Legislative  Assembly,  126. 
returns  to  be  made  by,  115. 
salary  of,  how  to  be  rixed  and  paid,  115, 

amount  of  rixed,  582. 
service  to  be  effected  on,  when,  182. 
OFFICIAL  REFEREE,     fr*  REFEREE*,  Official. 
ORDJ 

entry  of.  514,  574. 

by  Local  Masters,  158. 
execution  of,  164. 
fori:  FOKMS. 

include  "  rules,"  133. 
no  appeal  from  consent,  51. 
to  be  absolute  in  first  instance,  158. 
ORDERS  IX  COUNCIL, 
how  annulled,  126. 

when  laid  before  Legislative  Assembly,  126. 
PAPER, 

description  of,  for  printing  proceedings,  550. 

PARTICULA] 

in  seduction  cases,  168. 

of  claim  where  writ  specially  indorsed.  167,  2<>7. 

when  ordered,  167. 
of  counter-claim,  2!  ID. 

should  be  indorsed  on  writ  if  possible,  167 
will  not  be  ordered  as  of  course,  167. 
PART 

changes  effected  by  -hid.  Act,  228. 
who  may  be, 

plaintiffs,  227. 
50 
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PARTIES— (Contln  ned). 

changes  effected  by  &c. — (continued). 
who  may  be— (continued). 
class  suits,  243,  247. 

when  persons  forming  class  are  unascertained,  244. 
suits  for  protection  of  property,  247. 
mortgagees,  one  of  several  may  foreclose,  230. 
defendants,  231. 
alternative  liability,  231,  232. 

all  need  not  be  defendants  as  to  all  the  relief  claimed,  232. 
person  carrying  on  business  in  name  of  firm,  240. 
partners.     Set  that  TITLE. 
several,  liability,  233. 
bills  of  exchange,  &c.,  actions  on,  233. 
promissory  note,  actions  on,  233. 
doubt  as  to  person  liable,  all  may  be  joined,  234. 

"      may  arise  pending  the  action,  234. 

deceased  person,  appointment  of  representative  of  estate,  235. 
who  need  not  or  should  not  be, 

administration  action,  240,  247,  208. 

proceedings  on  creditors'  claims,  268. 
powers  of  Judge  or  Master,  268. 
assignor  of  c/to.se  in  action  to  suit  by  assignee,  247. 
beneficiaries  represented  by  trustees,  executors,  &c.,  234. 
rcxtu'ia  <i>t<  tnixt,  when  trustees  parties,  234,  248. 
"       "       "     suit  for  execution  of  trusts,  247. 

"     when  they  should  be  joined,  234,  235 
corporation,  officers  of,  300. 
special  classes  of  persons, 
infants.     See  that  TITLF. 
lunatics.     See   that  TITLE. 
married  women.     Sec  that  TITLE. 
partners.     See  that  TITLE. 
misjoiuder  of, 

not  to  defeat  action,  248. 
costs  occasioned  by.     See  COSTS. 
change  of,  pending  action.     See  ABATEMENT. 
action  commenced  by  wrong  person,  280. 
adding  parties  by  notice  after  decree,  247. 

form  of  notice,  247. 
assignment  pendeat.e  Uie,  488,  489,  490. 
bankruptcy,  death,  marriage,  &c.,  pendente  lite,  487-9. 
birth  of  infants,  necessary  parties,  490. 
counter-claim  may  be  revived,  490. 
partner,  surviving,  490. 
practice  as  to  adding  or  striking  out  parties, 
amendment  made  at  any  stage,  249. 
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PARTIES— (Continu 

changes  of— (continued). 

practice  as  to  amendment  with  or  without  application,  •_'»  .• 

"          on  fn-n-'-'tf,.  in  certain  «.- 
after  decree  by  notice  in  certain  eases,  "247. 
"         "       form  of  notice,  247. 
"         "       service  on  infant  or  lunatic,  267. 
at  trial  in  summary  wa)',  254. 

"       "     by  motion,  254. 

examples  of  adding  or  striking  out  parties,  250,  253. 
infant,  guardian  to  be  served,  492. 
next  friend,  consent  necessary,  253. 
order  to  be  served  on  all  parties,  491. 
memorandum  to  be  endorsed,  492. 
plaintiff  added,  253. 

publication  instead  of  service  of  order  adding  parties,  49*. 
defendant  added  at  his  own  request,  253. 

"       to  be  served  with  notice.  254. 

"     writ  of  summons,  255. 
"     amended  stat.  of  claim,  255. 
varying  or  discharging  order  adding  parties,  492. 

time  for,  492,  493. 
third  party, 

defendant  may  bring  ir>,  256,  25!'. 
in  what  cases,  258,  264,  267. 
effect  of  judgment,  quoad  third  party,  257. 
procedure  to  bring  in  third  party, 

contribution,  indemnity,  etc.,  claimed,  258. 
notice  by  defendant  to  third  party,  259. 
form  of,  624. 

service  out  of  jurisdiction,  260. 
appearance  by  third  party  when  necessary,  201. 
effect  of  non-appearance,  262. 
leave  to  appear  after  time,  262. 
application  to  set  aside  notice,  262. 
order  as  to  determination  of  question?,  263. 
rights  and  liabilities  of  third  party  so  ad-.led,  263. 
"  common  question  in  the  action," 

order  for  leave  to  bring  in  third  party.  261. 

when  it  may  be  made,  261. 
order  for  trial  of  question,  256. 

on  notice  to  third  party,  256. 

examples  of  practice  in  England  and  Ontario,  265. 
ourth]party  can  be  brought  .in,  25!'. 
plaintiff  not  to  be  delayed  by  quest. 
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PARTITION, 

appeals  from  Master,  155. 
costs  of, 

apportionment  of,  157. 

commission  in  lien  of,  156. 

unnecessary  proceedings,  158.. 
procedure  to  obtain,  153. 

motion  for  distribution.  154_ 

parties  to  application,  154. 

when  application  should  be  made,  154. 

where  lands  in  several  counties,  155. 
service  on  infant  parties,  182. 
PARTNERS, 

actions  by  and  against  in  name  of  firm,  175,  245. 
appearance  by,  198. 

"  by  one — defence  by  firm,  198. 

application  to  ascertain  names  of,  245. 
at  what  date  partners  in  firm  ascertained,  245. 
disclosure  of  names  of  plaintiffs,  175. 
execution  against,  186,  457. 
joint  and  several  liability  of,  41. 
judgment,  form  of,  186. 
names  of,  to  be  given  on  application,  245. 
non-appearance  by  one,  effect,  198. 
person  trading  under  firm  name,  199,  246- 
proceedings  against  after  appearance,  198. 
resident  abroad,  business  in  Ontario,  186i 
service  of  writ  on,  185,  186. 
PARTY, 

definition  of,  133. 

PAYMENT  INTO  COURT  IN  SATISFACTION,  348,  352. 
acceptance  by  plaintiff,  351. 
by  one  of  several  defendants,  348,  349. 
combined  with  denial  of  causes  of  action,  349. 
costs  of  plaintiff  accepting,  351. 

of  plaintiff  not  accepting  in  full  and  failing,  351. 

of  plaintiff  not  accepting  within  the  proper  time,  351. 

in  action  where  account  claimed,  351,  352. 

where  payment  is  pleaded  to  part  of  cause  of  action  only,  352, 
debts  or  damages,  in  action  for,  348. 
former  practice  as  to,  349. 
how  made,  348..  349. 
liable,  in  actions  of,  349. 
must  be  pleaded,  348. 
notice  of  acceptance  in  satisfaction,  351. 

form  of,  626. 
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PAYMENT  INTO  COURT  IX  SATISFACTION-^- 
notice  of  plaintitf  before  defence,  349. 

form  of,  626. 
payment  out  to  plaintiff,  350,  561. 

though  not  accepted  in  full,  and  defeno 
plaintiff's  course  upon,  351. 
pleading  defence  to  same  matter,  349. 
practice  as  to,  349. 
time  for,  348. 

PAYMENT  IXTO  OR  OUT  OF  COURT.     S?c  ACCOUNTANT. 

accountant  to  receive  all  moneys,  559. 

by  debtor  or  trustee,  25. 

enforcing  order  for,  454,  471. 

order  of  Judge  necessary  for  payment  out,  519. 

orders  dispensing  with,  copy  to  be  tiled,  562,  .">73. 
notice  of  to  guardian,  562. 

receipt  to  be  given,  561,  573. 
PENDING  BUSINESS, 

assigned  to  various  Divisions,  45. 

Chancery  Division,  570. 

completed  matters,  10. 

continuance  of  under  old  practice  on  application,  571. 

directions  as  to  procedure  after  transfer,  10. 

how  concluded  after  transfer,  10,  11. 

Queen's  Bench  and  C.  P.  Divisions,  569. 

transfer  to  High  Court,  10,  11. 

what  is  a  "pending  matter,"  22. 

PETITION, 

commencing  an  action  to  show  the  Division,  44. 
service  before  appearance,  506. 
PETITIONER, 

definition  of,  133. 
PLAINTIFF, 

definition  of.  132.     See  PARTIES. 
PLEADING.     See  JOINDER  OF  •  HON. 

abatement,  pleas  in,  abolished,  2'.)7. 
abolition  of  former  rules,  277. 
action  to  recover  laud, 

defendant  in  possession  need  not  plead  title  unless  <M1uit;xUr,  - 
admissions, 

to  be  made  by  each  party  in  pleadings,  3S2. 
mode  of  making,  300. 
not  by  silence,  301. 
contrary  in  England,  302. 
costs  where  not  made,  312. 
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PLEADING— (Continued). 
admissions — (continued). 

construction  of,  382,  437. 
notice  to  admit,  382. 
proof  of,  383. 

refusal  to  admit,  effect  of,  382. 
motion  for  judgment  on,  435-439. 
agreement,  how  pleaded,  295. 
alternative,  inconsistent  claims  in  counter-claim,  231. 

relief  asked,  form  of  pleading,  232. 
amendment.     See  STRIKING  OUT. 

action  turned  into  information,  135,  326. 

after  entry  for  trial,  324,  330. 

appeals  from  order  as  to,  327. 

application  for  leave,  330, 

consent  by,  330. 

counter-claim  or  defence  without  leave,  328. 

time  for,  328. 
costs,  328,  329,  330. 
date  of,  to  be  marked,  331. 
delivery  of  amended,  331 . 
disallowance  of,  329. 
discretion,  how  far  matter  of,  323. 
embarrassing  pleading,  323,  326. 
failure  to  make,  after  leave,  330. 
how  made,  331. 

;  leave  to  amend  previous  pleadings,  323,  324. 

long  vacation,  not  in,  except  by  leave,  553. 
marking  amended  pleadings,  331. 
materiality  of,  whether  considered,  325. 
matter  tending  to  delay  fair  trial,  323,  326. 

pending  demurrer,  only  allowed  on  payment  of  costs  and  by  leave,  339, 
prejudicial  matter,  323,  326. 
raising  new  case,  328,  329. 
refused,  324. 
statement  of  claim  without  leave,  327. 

time  for,  327. 

substituted  for  new  assignment,  297. 
terms  on  granting  leave,  324,  329. 
time  for,  324,  330. 
when  compelled,  326. 

without  leave  by  plaintiff'  or  defendant,  323,  327,  328. 
close  of,  321. 

co- defendants,  questions  between,  how  to  be  determined,  259,  260. 
conclusions  of  law  not  to  be  stated,  287. 
condition  of  mind,  294. 
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A.VI$G— (Continued). 

'iiditions  precedent,  whether  t>  l>o  all> . 
confession  of  defence,  305. 

form  of.     S>-e  FOKMS. 
consideration  for  bill  of  exchange,  290. 

./act,  implied,  '295. 
copies,  four  allowed  on  taxation,  2J1. 

copy  lor  Judge  to  be  furnished  on  entering  action  for  trial,  400. 
costs.     Ste  that  TITLE. 
counter-claim,  278,  287. 

against  plaintiff  alone,  280. 

need  not  be  connected  with  plaintiif  s  claim,  280. 
plaintiff  and  third  persons,  restrictions  on,  280. 
third  persons  or  co-defendants  alone  not  alii  >  * 

alternative  inconsistent  claims  not  allowed,  231,  2Si. 
.[•pearanee  by  third  person,  313,  314. 

arising  after  action  brought,  282. 

balance  in  defendant's  favour,  278,  315. 
costs  iu  such  case,  315. 

by  foreign  defendants  ;  security  for  costs,  282. 

by  third  person  against  defendant,  not  allowed.  28J,  314. 

claims  arising  after  action  brought,  raising  by.  282,  304. 

costs  of,  281.     And  >rec  C 

( Yowii  may  set  up,  in  petition  of  right,  282. 

defence  arising  after  action  brought,  282,  304. 

definition  of,  280. 

distinguished  from  set-off,  279. 

delivery  of,  to  third  person,  313,  31  4. 

discontinuance  of  action,  does  not  affect,  282. 

distinct  claims,  facts  to  be  kept  distinct,  286,  287. 

effect  of  provisions  as  to,  considered,  279. 

evidence  in  reply  on,  282. 

examples  of  counter-claims  allowed  and  disallowed,  :^4.  _'-'i. 

excluding,  278,  283,  314. 

facts  relied  on  to  be  specifically  stated,  28ti. 

form  of,  286,  287. 

how  far  an  independent  action,  2S1. 

indorsement  of,  against  third  person,  314. 

judgment  for  defendant  on,  278,  315. 

tters  arising  after  delivery  of,  setting  up,  3')4,  3<»i> 

may  be  for  unliquidated  damages  or  demand,  278. 

may  be  set  up  by  Crown  on  petition  of  right, 

may  not  be  served  out  of  jurisdiction,  281. 

no  relief  unless  claimed,  280. 

not  allowed  except  where  cross-action  would  lie.  2-1 . 

optional,  or  separate  action,  282. 
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PLEADING—  (Continual). 

counter-claim — (continued). 
particulars  of,  290. 

proving,  on  non-appearance  of  plaintiff  at  trial,  402. 
relief  claimed,  may  be  against  plaintiff  alone  or  with  others,  280. 
reply, 

may  be  by  counter-claim,  282.. 
not  by  third  person.  314. 
restrictions  on,  280,  281. 
revision  of,  282. 

security  for  costs,  282.     And  sue  that  TITLE. 
separate  against  separate  plaintiffs,  282. 
service  on  third  person,  313,  314. 
set-off,  what  claims  may  be,  279. 
specific  relief  to  be  claimed,  286. 
striking  out,  27s.  2*3.  314. 
title  of,  313. 

unliquidated  damages,  278. 
dates  to  be  in  figures,  '2b~. 
default  of,  341.     And  -see  DEFAULT. 
defence.     See  Statement  of  Defence,  in/ 

and  demurrer  combined,  217. 
definition  of.  133. 
delivery  of,  277. 
amended,  331. 
claim,  277. 
defence,  277. 
demurrer.  330. 
long  vacation,  in,  553 
manner  of,  29  L  2!»2. 
reply,  277. 

where  defendant  does  nut  appear,  292. 
demurrer,  331,  341. 

allowance,  costs,  339. 

where  fraud  charged,  costs  may  be  reserved,  339. 
allowed  if  not  entered  for  argument,  338. 
alternative  case,  to,  334. 

amendment  pending,  not  allowed  without  leave,  etc.,  339. 
combined  with  other  pleadings,  33(3. 
costs,  where  parties  plead  instead  of  demurring,  334. 
"    where  successful  in  part,  340. 

"    where  overruled,  but  demurrer  ore  f>j}iu*  allowed,  340. 
cross-demurrers,  who  begins.  339. 
delivery  of,  336. 
defence  combined  with,  338. 
demurrer  books,  336,  591. 
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PLEADING— (Contln  ued). 
demurrer — (continued). 

documents  referred  to  in,  when  may  be  looked  at,  335. 
doubtful  questions  need  not  be  decided  on,  333. 
effect  of  allowance,  340. 
"          not   entering,  338. 

overruling,  340. 
entry  for  argument,  338,  591. 
form  of.  341,  657. 
effect  of  not  entering,  338. 

copy  of  pleadings  to  be  filed  two  days  before  hearing,  591. 
form  of,  334,  634. 
frivolous — costs,  334. 
grounds  of,  to  be  stated,  335. 
land,  in  action  for  recovery  of,  333. 
leave  to  plead  on  failure  of,  341. 
may  be  to  whole  or  part  of  any  pleading,  331. 
misjoinder  of  parties,  not  allowed  for,  333. 
multifariousness,  no  ground,  333. 
overruled — costs,  340. 

—leave  to  plead,  341. 

pleading  and  demurring  to  same  matter,  337. 
part  of  a  pleading,  when  proper  and  improper,  332,  335 . 
parties,  for  error  as  to,  249. 
setting  down,  336,  590. 
Statute  of  Frauds,  297,  333. 
Statutes  of  Limitation,  301,  333. 
time  for,  336. 
to  amended  pleading,  333. 
when  admissible,  331,  332. 
denial  of  contract,  effect  of,  296. 

of  representative  capacity,  unless  admitted,  290. 
distinct  claims  to  be  separately  stated,  293. 

grounds  of  defence  to  be  separately  stated,  293. 
discontinuance.     See  that  TITLE. 
documents,  contents  of,  how  to  be  stated,  294. 
evidence  not  to  be  stated,  287. 
face  of,  how  to  be  marked,  292. 
facts  arising  after  action  brought,  pleading, 
by  defence,  303. 
by  reply,  303. 
after  defence,  304. 
after  reply  to  counterclaim,  304. 
confession  of,  by  plaintiff,  305. 
prevents  a  new  action,  306. 
costs  of  plaintiff  confessing,  305,  306. 
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PLEADING— (Continued). 
facts  arising — (continued). 

amendment,  to  set  up,  how  made,  305. 
facts  only  to  be  stated,  287. 

presumed  in  a  party's  favour  need  not  be  stated,  295. 
relied  on,  to  be  alleged,  300. 
iigures  to  be  used  for  dates,  sums,  etc.,  287. 
filing,  303. 
form  of. 

dates,  etc.,  to  be  in  figures,  287. 

material  facts  to  be  stated,  287. 
what  facts  are  material,  288. 
not  evidence,  287. 

paragraphs  to  be  numbered,  287. 

old  common  law  forms  when  applicable,  289 

signature  of  counsel  not  necessary,  291 . 

not  in  long  vacation,  553. 
forms  in  various  actions.    *£ee  FOK^JS. 
fraud  must  be  charged  as  such,  294. 

or  circumstances  constituting  it  stated,  294. 
fraudulent  intention,  how  stated,  294. 
implied  contract,  how  pleaded,  295. 
includes  petition  and  summons,  133. 
inconsistent  pleadings  not  allowed,  302. 

"  allegations  in  the  same  pleading  allowed,  311. 

indorsement  of.    See  Marking,  infra. 
joinder  of  issue,  321. 

time  for,  321. 
knowledge,  294. 

land,  in  action  for  recovery  of,  298. 
leave  to  deliver,  after  reply,  321. 
leave  to  demur  and  plead  to  same  matter,  337. 
libel,  defamatory  words  to  be  set  out,  294. 
malice,  &c.,  how  to  be  stated,  294. 
marking, 

date  of  riling,  292. 

description  of  pleading,  292. 

Division,  292. 

name  of  party  or  solicitor,  292. 

title  of  action,  292. 
material  facts  to  be  stated,  287,  288. 
matters  arising  after  action  brought,  303. 
mind,  condition  of,  how  alleged,  294. 
negligence,  how  to  be  alleged,  295. 
new  assignment  abolished,  297. 
"  not  guilty  by  statute,"  299. 
notice,  how  alleged,  295. 
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PLEADING— 

paragraphs  to  be  numbered,  287. 
particulars,  when  ordered,  289,  290. 

of  damages,  290. 

of  negligence,  290. 

in  action  for  infringement  of  patent,  290. 

in  actions  of  slander,  290. 

in  actions  of  seduction,  291 . 

when  obtained  by  examination  for  discovery,  21Mi. 
payment  into  Court.     See  that  TITLE. 
presumptions  of  law,  297. 
printed.     And  see  PRINTING. 

affidavits,  550. 

by  whom  and  how,  291. 

pleadings,  etc.,  type,  550. 

when,  291. 
prolixity— costs,  277,  288, 

striking  out,  277,  288. 

rejoinder  and  pleadings  subsequent  to  reply,  320. 
relief  asked  for  to  be  stated,  293. 

what  obtained  under  prayer  for  general  relief,  293. 
representative  capacity  admitted  unless  denied,  296. 
reply,  319. 

all  grounds  of,  relied  on,  to  be  pleaded,  304. 

delivery  of,  277,  321. 

facts  arising  after  action  brought,  303,  304. 

further  disclosing  new  facts,  304,  305. 

may  join  issue  generally  on  defence,  320. 

traverse  or  confess  and  avoid,  or^uth,  320. 

may  not  set  up  new  claims,  320. 

or  be  inconsistent  with  claim,  301. 

pleadings  subsequent  to,  320,  321. 

striking  out,  320. 

time  for,  320. 

extending,  320. 

delivered  after  time,  effect,  320. 

to  counter-claim  by  third  person,  314. 
rules,  old  abolished,  227. 

setting  aside  judgment  for  default  of  pleading,  347,  34S. 
signature  of  counsel,  287. 

silence  in,  not  to  be  construed  as  admission,  301. 
slander  and  libel,  defamatory  words  to  be  set  out,  294. 
special  cases,  entry  for  hearing,  590. 

copy  to  be  left  two  days  before,  5J1. 
statement  of  claim,  307. 

amendment  substituted  for  new  assignment,  297. 
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.PLEADING— (  Continued). 

statement  of  claim—  (continued). 
costs  of  unnecessary,  309. 
delivery  of,  277. 

dispensing  with,  307. 

by  married  woman,  or  guardian,  308. 

time  for,  307. 

with  writ,  308. 

demurrer  to  whole  allowed,  costs,  339. 
distinct  claims,  facts  to  be  kept  distinct,  293. 
facts  need  not  be  distributed  under  prayers,  203. 
filing,  308. 
form  of,  307. 
indorsements  on,  307. 
land,  in  actions,  for  recovery  of,  298. 
naming  place  of  trial  in,  307. 
new  defendant  added,  amendment  of,  25"). 
notice  in  lieu  of,  309. 

form  of,  624. 

if  insufficient,  practice,  310. 
particulars  of  cause  of  action  indorsed  on  writ,  plaiutin  not  confined 

to,  307. 

relief  to  be  specifically  claimed,  293. 
striking  out,  320. 

for  disobedience  to  order  for  discovery  or  inspection,  380. 
time  for  delivery,  307. 

extending,  308,  309. 
when  necessary,  306. 
writ  specially  endorse^,  further  statement  ordered,  310. 

time  for,  310. 
statement  of  defence,  310,  315. 

all  grounds  of  defence  to  be  raised  in,  287.  310. 
costs  of  improper  denials,  312. 
defence  on  merits  with  payment  into  court,  348. 
delivery  of,  287. 

when  statement  of  claim  delivered,  311. 

when  no  statement  of  claim  delivered.  312. 

time  for,  311. 

where  leave  to  defend  given  under  Rule  80,  312. 
where  no  statement  of  claim  required,  312 
delivered  after  time  cannot  be  ignored,  311. 
extending,  311. 
costs  of,  312. 

denial  of  plaintiff's  representative  character,  296. 
•distinct  claims,  to  be  kept  distinct,  293. 
form  and  contents  of,  311. 
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statement  of  defence — (continued). 

further,  disclosing  new  facts,  304. 

grounds  arising  after  action  brought,  304. 
after  delivery  of,  304. 

inconsistent  defences,  311. 

land,  action  to  recover,  298. 

"  not  guilty  by  statute,"  299. 

payment  into  court  pleaded  in,  348. 

striking  out,  326. 

for  disobedience  to  order  for  discovery  or  inspection,  380. 

time  for  when  appearance  entered  after  proper  time,  200. 

when  necessary,  310. 

where  leave  to  defend  given,  312. 

withdrawal  of,  318. 
Statute  of  Frauds,  297. 
Statutes  of  Limitation,  301. 
striking  out. 

counter-claim,  278,  314. 

defence,  318. 

discretion  of  Judge,  323,  325,  327. 

embarrassing  or  prejudicial  pleadings,  323,  326. 

power  of,  how  exercised,  326-7. 
sums  to  be  in  figures,  287. 
time  for.    See  Statement  of  Claim,  Statement  of  Defence  and  Reply,  ante. 

enlargement  of  by  consent,  552. 

long  vacation  not  counted,  553. 

POSSESSION,  WRIT  OF.     See  WRIT  6r  POSSESSION. 
POSTEA, 

certificate  now  substituted  for,  407. 
POSTING  up  pleadings,  &c.,  where  no  appearance,  292. 
POUNDAGE,  459. 
PRACTICE.     See  PROCEDURE. 
appeals,  56. 

criminal,  unaltered,  131,  565. 

equitable  rule  as  to  costs  in  certain  actions,     Ste  C 
existing,  continued,  unless  altered,  11,  134,  158. 
existing  statutory  Rules  may  be  modified,  101. 
references  to  referees,  64. 
regulated  by  Rules  of  Court,  99. 
truth  of  pleadings  not  alone  sufficient,  59. 
variances  in,  98. 
PR^CIPE  DECREE.     And  see  DEFAULT. 

on  non-appearance  in  administration,  partition  and  ui-.rtgage  suits,  210; 
on  admissions  in  pleadings,  211. 
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PR^CIPE  DECREE—  (Continued). 

special  relief,  motion  necessary,  212,  213. 
who  may  issue,  212. 

PRESERVATION  OF  PROPERTY.     And  see  INJUNCTION,  RECEIVER. 
applications  for,  how  made,  499,  500,  502. 
bringing  into  Court,  498. 
detention  of,  order  for,  499. 

application  how  and  when  made,  500. 
entry  on  land  for  purposes  of,  499. 
experiments,  in  aid  of,  499. 
inspection,  order  for,  499. 
interlocutory  order  for,  498,  500,  501. 
lien  claimed, 

delivery  of  property  on  payment  into  Court,  502. 
sale  of  perishable  goods,  499. 

application,  how  and  when  made,  499. 
samples,  taking  of,  499. 

PRESIDENTS  OF  DIVISIONS,  3,  7. 
consent  to  transfer  of  actions,  493. 
equalizing  business,  494. 

PRIVILEGED  DOCUMENTS.     See  DOCUMENTS. 

PRIVY  COUNCIL, 

appeals  to,  690,  71JS. 

PROCEDURE, 

changes  effected  by  Judicature  Act,  228. 

existing,  continued,  unless  expressly  altered,  22,  97.  134.  15*. 

canons  laid  down  by  Brett,  J.,  97. 

certain  proceedings  no  longer  in  force,  98. 
existing  statutory  Rules  may  be  modilied,  101. 
regulated  by  Rules  of  Court,  99,  100. 
unchanged  by  Judicature  Acts, 

criminal  proceedings,  131. 

Crown  side  of  Queen's  Bench,  131. 

interpleader,  135,  et  *<•<[. 

replevin  (except  as  to  notice  of  trial),  159. 

PROCEDURE  BOOK,  to  be  kept  as  heretofore,  173. 
PROCESS  BOOK,  to  be  kept  as  heretofore,  172. 
PRODUCTION .     See  Doc UM ::NTS. 
PROHIBITION,  18.     See  FORMS. 
PROLIXITY, 

costs  of,  in  pleadings,  277-8. 

denned,  287. 

striking  out  pleadings  for,  277,  287. 
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PROMISSORY  NOTE, 

forms  of  pleadings  in  action  on.     S«   FOK.M-. 

who  may  be  joined  as  defendants,  239.     An-'  RS, 

PROPER  OFFICER,  meaning  of,  158. 
QUEEN'S  BENCH  DIVISION, 

Crown  side,  proceedings  on  unchanged,  131. 

officers  of  Court  of  Queen's  Bench  attached  to,  104. 

pending  business  in  Court  of  Queen's  Bench  assigned  t<>.  \:>. 

President  of,  4. 
QUESTIONS  OF  LAW.     SVr-  SPECLU,  CASE. 

RAILWAY  COMPANY, 

assessment  of  compensation  enforced  by  mandamus  against,  31. 
purchase  of  land  by,  enforced  by  mandamus,  31. 
service  of  writ  on,  187.  • 

RECEIVER, 

any  party  may  obtain,  36,  500. 

appeal  from  order  for,  38. 

application  for,  how  and  when  made,  500,  501. 

who  may  make,  38. 

at  what  stage,  37. 
appointment  of, 

when  made,  29,  37. 

discretionary,  38. 
defendant,  at  instance  of,  38. 
former  practice  as  to,  36. 

High  Court  may  appoint  by  interlocutory  order,  29,  501. 
indorsement  of  writ  for,  159. 
present  practice,  36,  37. 
right  to,  enlarged  by  Judicature  Act,  30. 
security, 

interim,  without,  37. 

must  be  given  by,  38. 

title  not  complete  before,  38. 
when  appointed,  29,  36,  37. 
who  may  be  appointed,  37. 

RECORD. 

certitied  copy  of  pleadings  substituted,  407. 
withdrawal  of,  317,  318. 
REDEMPTION.     S,-e  MORTGAGE  SUIT. 
accounts,  taking  in  suits  for,  447. 
final  order  in  suit  for,  447. 
form  of  indorsement,  620. 
procedure  in  suit  for,  448. 
reconveyance  in  suit  for,  448. 
rights  of  defendants  adjusted  in  suit  for. 
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REFEREES.     And  see  REFERENCE.     ARBITRATORS.     AWARD.     SUBMISSION 
appointment  of  by  Court,  65,  67,  71,  75,  77. 

by  parties  when  revocable,  80. 
attachment  by,  408. 
authority  of,  69,  384,  408. 
commital  by,  408. 
continuous  sittings,  407,  408. 
criminal  matters  not  to  be  referred  to,  64. 
death  of,  before  making  report,  384. 
evidence  before,  408. 
fees  of  official,  75. 
inquiries  and  accounts  by,  383,  384. 
judgment  on  report  of,  65,  386. 
jurisdiction,  69. 

office  of,  not  a  public  Court,  354,  408. 
officers  of  Court,  69. 
official, 

account,  questions  of,  64,  73. 

adoption  of  report  by  Court  or  Judge,  65. 

appeal  from  report  of,  74. 

appointment  of,  111. 

consent  of  parties  when  required,  67. 

enforcement  of  report  as  judgment,  65,  386. 

fees  of,  75,  111. 

investigation  by  (local  or  scientific),  67. 

may  sit  for  Master  in  Chambers,  586. 
in  Ordinary,  444. 

powers,  384,  385. 

questions  or  issues  may  be  referred  to,  65. 

report  of,  65,  384. 

trial  of  questions  or  issues,  65,  67. 

what  officers  to  be,  110. 

order  for  trial  by,  provisions  implied  in  every,  334,  3S 
production  before,  384,  385. 

questions  in  civil  cases  may  be  referred,  to  whom,  64 
reference  to  Court  by  Referee,  409. 
powers,  69,  262,  383,  384,  408. 
remitting  to,  409. 
report, 

case  stated  by,  263. 

Court  has  discretion  to  adopt,  65. 

equivalent  to  jury's  verdict,  69. 

evidence  need  not  be  stated,  66. 

facts  specially  stated,  409. 

order  where  question  submitted  to  Court,  409 

motion  to  vary  or  set  aside,  70. 
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REFEREES— (Continued}. 
report — (contln  iwd). 

procedure  to  enforce,  66-69. 

"        to  vary,  67,  70. 

reasons  and  explanations  may  be  required  from.  409. 
remitting  for  further  consideration,  409. 
what  it  should  contain,  66,  69. 
special, 

adoption  of  report  by  Court  or  Judge,  65. 
consent  of  parties  when  required,  67. 
documents,  examination  of,  67,  384. 
enforcement  of  report  as  judgment,  65,  38ti. 
facts  to  be  determined  by,  66. 
investigations  by  (local  or  scientific),  67 
powers  of,  69,  383,  384,  408. 
•questions  may  be  referred  to,  64,  67. 
remuneration  of,  65. 
report  of,  may  be  adopted,  65. 
trial  of  question  or  issue,  65. 
staying  entry  of  judgment  on  report  of,  386. 
trial  by, 

adjournment,  407. 

authority  in  conducting,  70,  384,  408. 
continuous  sittings,  407,  408. 
enforcing  attendance  of  witnesses,  407. 

enforcing  orders  by  committal  or  attachment  not  authorized,  408. 
evidence,  how  taken,  384. 
how  conducted,  67,  407,  408. 
issues  or  questions,  67,  68. 
order  provisions  implied  in,  384,  386. 
submitting  questions  for  decision  of  court,  409. 
tribunal  is  not  a  public  court,  354,  408. 
REFEREE  IX  CHAMBERS, 

authority  of,  106,  109.     And  see  MASTER  IN  CHAMBERS. 
REFEREE  OF  TITLES,  106. 

REFERENCE.    And    nee  ARBITRATION,    ARBITRTORS,  AWARD,    REFERKKS, 
SUBMISSION. 

action,  of,  under  C.L.P.  Act,  71-78. 
before  trial,  71. 

in  what  cases,  71-72. 
action  only  referred,  72. 
arbitrator,  powers  of,  72-73. 

fees  of,  when  County  Judge  or  Master,  75. 
costs,  power  of  arbitrators,  73. 

powers  of  Court,  how  far  continued  after  order   of  reference,  ~,'l. 
procedure  on  reference,  73,  87,  95. 
•6.1 
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REFERENCED  Continued). 

action— (continued). 

at  trial,  75. 

procedure  on  reference,  75,  87,  95. 
award,  filing  of,  73. 

absolute  14  days  after,  75. 
appeal  from,  74.     See  APPEAL, 
setting  aside.     Sec  infra. 
County  Courts, 

have  same  power  us  High  Court,  78. 
how  to  be  exercised,  78. 
appeal  to  Court  of  Appeal,  78. 
award, 

motion  to  enforce,  85. 

"      to  set  aside.     .s'<v  /////•</,  Motion  to  set  aside  award, 
evidence.     ,SW  Witnesses,   wfru. 

issues  and  questions  of,  under  Jud.  Act.     And  see  RKFEREES. 
any  question  in  civil  case  may  be  referred,  64,  68. 
former  practice,  64. 
order  of  reference,  form  and  contents,  66,  69,  384. 

"  "         further  consideration,  66. 

powers  of  Court  continued,  70.     And  .see  REFEREE. 
proceduiv  on  reference..  383-386,  407-409. 
report,  procedure  to  enforce  or  vary,  66,  67,  70. 
what  may  be  referred,  66,  68. 
what  should  not  be  referred,  66. 

motion  to  set  aside  award  under  C.  L.  P.  Act,  82,  85. 
grounds  for,  82. 
notice  to  produce  exhibits.  85. 
practice  upon,  82,  83. 
time  for  moving,  83,  85. 
procedure  on  reference,  72.  73,  86,  87,  95,  96. 

copies  of  documents  may  be  riled  in  lieu  of  originals,  84. 
evidence  before  Referees.     See  WITNESSES,  infra. 
reference  back  to  arbitrators,  88. 
special  issues,  trial  of  may  be  ordered,  73. 
"      case,  73. 
contents  of,  87. 

referee  or  arbitrator  may  state,  86,  87. 
staying  proceedings  when  agreement  to  refer,  88. 
to  assess  damages  under  C.  L.  P.  Act.  77. 

appeal  from  report,  77. 
voluntary  under  C.  L.  P.  Act, 
action  pending,  70. 
appeal  from  award,  82. 
enlargement  of  time  for  award,  81. 
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KEFERENCE— (Contin,,- 
voluntary — (ccmtimifd\. 

injunction  restraining  arbitiator  from  acting,  81. 
jurisdiction  to  set  aside  award,  80. 
making  submission  a  rule  of  Court,  78. 

of  what  Court,  80. 
no  action  pending,  70. 
procedure  on  reference,  87,  95,  96. 
revocability  of  submission,  80. 
witnesses,  attendance  of  how  compelled,  95. 

evidence  of,  may  be  taken  under  commission,  96. 
examination  of,  95. 
REJOINDER.     See  PLEADING. 
RELIEF.     See  PLEADING. 

RENEWAL  OF  WRIT.     .Set-  WRIT  OF  SUMMONS,  EXECUTION-. 
REPEAL 

of  certain  Acts,  131. 
REPLEVIN, 

procedure  in  unaltered.  159. 

except  as  to  notice  of  trial,  159. 

REPLY  AND  SUBSEQUENT  PLEADINGS.     See  PLEADING. 
representative  of  deceased  party,  appointment  of,  234. 

REVENUE    SIDE     OF    QUEEN'S     BENCH     OR     COMMON     PLEAS 
DIVISIONS. 

proceedings  on.  not  affected,  131,  565. 
REVENUE  CASES, 

procedure  in  not  affected,  131,  565. 
REVISED  STATUTES  OF  ONTARIO, 

c.  11,  s.  52  (Controverted  Elections),  127. 

c.  25,  s.    3  (Heir  and  Devisee  Commission),  131. 

c.  38,  s.    3  (Court  of  Appeal),  5. 

s.       5         "  "          4. 

s.       6         "  4. 

s.     10         "  "          5. 

ss.   18-24    "  "        13. 

s.     18  (3)  "  ••        56. 

s.     22         "  "      423. 

s.     46         "  "        56. 

c.  39,  s.  4  (Revenue),  2. 

s.    29  (Clerk  of  C.  &  P.  in  Chambers),  107. 

ss.  31-32  "       "  "  108. 

c.  40,  ss.  23-27  (Chancery  Circuits),  130. 

s.       28  (Referee  in  Chambers),  109. 

88.      39-40  (Injunctions),  32. 

s.       65  (Lunatics),  184,  275. 
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REVISED  STATUTES  OF  ONTARIO— (Continued). 
c.  40,  s.    98  (Staying  Proceedings),  20. 

ss.    93,  94  (Service  out  of  jurisdiction),  181. 

s.    104  (Suitors  Fee  Fund),  116. 
c.  41,  ss.  1,  8  (Assizes),  42,  128. 
c.  43,  s.  10  (County  Court  Terms),  566. 

as.   13,  14  (County  Court  Sittings)  566. 

s.      19  (County  Court  Jurisdiction),  497. 

s.     23  (County  Court  Practice),  568. 

ss.  29-31     "         "  "          568. 

s.     33          "         "  "          569. 

c.  47,  s.  54  (Division  Courts,  Jurisdiction),  498. 
c.  49,  s.  5  (Administration  of  Justice),  228. 

s.  8  (Amendments),  322. 

s.  9  (Representation  of  estate  of  deceased  parties),  235. 

ss.  18,  19  (Judgment  Debtors),  473,  474. 

ss.  21,  24  (Transfers),  46. 
c.  50,  ss.  6,  9.  11  (Dep.  Clerks  of  Crown),  512. 

s.     11,  (Venue  in  Local  Actions),  172. 

s.    20  (Service),  178. 
ss.    21,  22  (Service  on  Corporations),  186-7. 

s.    72,  (Staying  proceedings),  20. 

s.    84,  (Joinder  of  causes  of  action),  269,  271. 

s.  121,  (Payment  into  Court),  559. 

s.  134,  (Bills  and  Notes,  Pleadings),  233. 

s.  152,  (Assessment  of  Damages),  209. 

s.  156,  (Examination  of  Parties),  353,  355. 

s.  157-159        "  M  "      355. 

s.  160,  "  "  "       356. 

s.  161-163,       "  "  "       357.  . 

ss.  164,  166,     "  "      358. 

s.  180,  (Dep.  Clerks  of  Crown),     331. 

ss.  189-227,  (References),  71-96. 

s.  252-265,  (Trial),  61,  63. 

s.  279,  280,  (Deputy  Clerks  of  Crown),  512. 

s.  303,  (Execution),  514. 

s.  305,  (Judgment  Debtors),  474. 

s.  335,  (Costs,  Mileage),  178. 

s.  347,  (Costs,)  527. 

s.  353,  (Revision  of  Taxation),  512. 

c.  51,  s.  20,  (Ejectment — Judgment  for  non-appearance),  210. 
c.  52,  s.  21,  (Mandamus),  31. 
c.  53,  s.     1,  (Replevin),  497. 
c.  54,  s.     1,  (Interpleader),  497. 

s.    4,  (Interpleader — Jury  Notice),  61. 
c.  56,  s.    5,  (Lord  Campbell's  Act),  349. 
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REVISED  STATUTE^  OF  OX  TAUIO— (Conthiii> 
c.  66,  s.  7,  (Execution),  512,  514. 

SB.  72,  73,        "          451. 
c.  67,  ss.  10,  11,  (Writ  of  Arrest),  467. 

ss.  12,  13  (Judgment  for  Costs,  &c.,)  471. 
c.     99,  ss.  1,  2,  (Merger).  25. 
c.  107,  s.  30,  (Administration),  23. 

c.  108,  s.  30,  (Express  Trusts,  Limitation  of  Action),  24. 
c.  116,  ss.  6,  12  (Choses  in  Action),  27,  28. 
c.  125,  s.  20,  (Suits  by  Married  Women),  238. 
c.  130,  s.     1,  (Infants,  Custody  of),  39. 
c.  132,  ss.  9,  10,  13,  (Guardians),  40. 
c.  220,  s.  49  (Official  Committee  of  Lunatics),  184. 
c.  224,  ss.  19-24,  (Gaols,  Inspection  and  repairs  of),  131. 
RIGHTS, 

legal  and  equitable  concurrently  recognized,  16,  18. 
ROTA  OF  JUDGES,  for  Election  Cases,  47. 
RULE  AY.S7.     See  NEW  TRIAL, 
RULE  OF  COURT, 
in  what  Court,  80. 
procedure,  79. 

voluntary  submission  to  arbitration,  78. 
RULES  OF  COURT,  134. 
appeals,  as  to,  101. 
commencement  of,  98. 
construction  of,  134. 

deal  with  procedure,  not  civil  rights,  135. 
English  Rules,  dates  of,  135. 
effect  of  non-compliance  with,  359. 
High  Court, 

who  may  make,  101. 
how  cited,  509. 

how  made,  altered  and  annulled,  99,  100. 
include  forms,  132. 

may  modify  Rules  in  existing  statutes,  101. 
original,  how  made,  99. 
what  matters  may  be  provided  for  by,  99. 
Supreme  Court,  who  may  make  new,  101. 
RULES  OF  LAW  UNDER  JUDICATURE  ACT,   15,  41. 
complete  justice  to  be  done  in  every  case,  22. 
equitable  relief  to  be  given  ia  all  Divisions,  15. 
"          defences,   16. 

counter-claims,  17. 
interests  generally,  18. 
former  rules  of  law  to  govern,  except  as  altered  by  the  Act,  22. 
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RULES  OF  LAW  UNDER  JUDICATURE  ACT-(CW/> m/>. 
prohibition  and  injunction,  18. 
staying  proceedings,  19. 
to  apply  to  Inferior  Courts.  150. 
what  rules  to  govern  certain  cases,  24,  41. 

See   CHOSKS   is  ACTION,    CONFLICT  OF    RULES,    EQUITABLE  WASTE, 
EXPRESS  TRUSTS,    INFANTS,  INJUNCTION,  MANDAMUS,  MERGER, 
MORTGAGE  SUITS,  RECEIVER,  TIME,  Stipulations  in  Contracts. 
SALE, 

conduct  of,  under  trusts  in  will,  &c. ,  503. 
order  for,  227. 
procedure  on,  442,  447. 
SALE  OF   GOODS. 

order  for,  where  perishable,  &c.,  499. 
SATURDAY.     Sec  TIMK. 
SCANDALOUS  M.YJTKK. 

striking  out  of  pleadings.  278,  326. 
SEALS. 

Deputy  Clerk  of  <  'rown.  of.  9<>. 
Deputy  Registrars,  of.  9l>. 
Supreme  Court  of.  7. 
SECURITY  Foil  ( 'OSTS.     Set  ( 'OSTS. 
SEQUESTRATION. 

commissions  of  directed  to  Sheriff,  452. 
enforcing  judgment  by,  451. 
SERVICE.     And  sec  NOTICE.  WRIT  OF  SUMMONS. 

address  for,  to  be  given  by  plaintiff  suing  in  person,  170. 

admission  of,  repudiation.  552. 

affidavit  of,  on  default  of  appearance.     See  DEFAULT. 

counter-claim  of.     See  PLEADING,  COUNTER-CLAIM, 

garnishee  order.     See  ATTACHMENT. 

hours  for  service  of  papers,  552. 

not  personal,  counts  from  receipt  only,  552. 

notice  in  lieu  of  writ,  I9f>. 

notice  of  motion,  504-5.     And  see  that  TITLE. 

to  vary  judgment.  482. 
order, 

adding  or  changing  parties,  491. 
discovery  or  production,  380. 
nisi  for  new  trial.  425. 
out  of  jurisdiction, 

allowance  of  where  made  without  previous  order,  1 95. 

existing  jurisdiction  as  to,  not  affected,  195. 

former  practice,  189. 

Local  Master  or  County  Court  Judge  cannot  allow,  192. 
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SERVICE— (Continued). 

papers  in  suit,  of,  291.  292,  399,  r>s;.. 
substituted.  177-1. 

not  confined  to  writ  of  summons,  1  sO. 
time  for  effecting,  ool. 
undertaking  to  accept.  177. 
writ  of  summons,  177-114.     And  st<  \Vuir  ••»•  SL'MMOXS. 

SKT-OFK.     See  also  COUNTER-CLAIM. 

distinction  between  set-off  and  counter-claim,  27i>. 

former  practice,  and  that  under  .Tud.  Act.  '278.  279. 

garnishee.  by,  4S 1 . 

Statutes  of,  '279. 
SETTING  DOWN.     And  see  ESTRY. 

action  for  trial,  399. 

appeal  for  hearing,  707.  710,  711.  71*2. 

demurrer  for  argument.  338.  341. 

special  case.  391. 

SHERIFF. 

application  against,  to  pay  money  levied.  ~>04. 
attachment  against,  468-9. 

SIGNING  .iriHJMKNT.     -v-  .JUDGMENT. 

s  1 1,  N  ATI.' [  IK  OF  COTNSKL. 

to  pleadings,  '287. 
iK.'cial  case,  39<i. 

SiN(»i.K  roUIT.     Set  JUDGES. 

SITTINGS  UK  CtH'KTS.  fcc.,  4'2.  et  *q. 
County  Courts.     ,SVe  THAT  TTTLF. 
(.'ourt  of  Appeal.     -SV>;  COURT  OF  Ai'i-K.vi . 
for  trial  of  actions,   63. 
High  Court  of  Justice.     »$''•<•  HK;II  (.'01  I;T 
ii-jning  or  sliortening,  WA. 

>I.AM>KU  AM)   LIBEL. 

delaiuatory  words  to  be  set  out.  '2'.t4. 

SOLICITORS, 

acting  without  authority,  I!'!' 

address,  197. 

admitted  by  Divisional  Courts,  li'o. 

attorneys  to  l>e  styled,  120. 

change  of,  practice,  41. 

default  in  entering  appearance  pursuant  to  undertaking,    !!>!> 

•  nsclosure  by,  whether  writ  issued  by  them,  174. 

-luty  of,  served  with  order  for  discovery.  &c..  .'M  . 

enforcing  undertaking  by,  199. 
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SOLICITORS—  (Continued). 

lien,  effect  of  garnishee  order  on,  480. 

officers  of  Supreme  Court,  121. 

privileges  and  obligations  unchanged,  121. 

striking  off  roll,  motion  how  made,  504. 
SPECIAL  CASE.     And  see  REFERENCE. 

agreement  of  parties  as  to,  387. 

argument  of,  387. 

copies  required  for  Judges,  390. 

Court  inferences  of  fact  or  law,  387. 

divided  into  paragraphs,  387. 

entry  for  argument,  391. 

facts,  must  be  real,  not  hypothetical,  388. 

filing  of,  390. 

forms  and  contents,  387. 

in  actions  after  issue  of  writ,  may  be  stated,  387. 

parties  under  disability,  390. 

power  of  Court  on,  12. 

to  refer  to  documents  and  draw  inferences,  387. 

preliminary  question  of  law  in  pleadings  raised  byr  389. 

signing  of,  390. 

staying  proceedings  pending  decision  of  preliminary  question  on,  389. 

SPECIALLY  INDORSED  WRIT.     See  INDORSEMENT  OF  WRIT. 
SPECIAL  REFEREE.     See  REFEREES. 
SPECIFIC  PERFORMANCE, 

form  of  indorsement.     See  FORMS. 

STAMPS, 

cancellation  of,  113. 
fees  payable  in,  537. 

STATEMENT  OF  CLAIM.     See  PLEADING. 
STATEMENT  OF  DEFENCE.     See  PLEADIVG. 
STATUTE  OF  FRAUDS, 

pleading,  296. 
STATUTE  OF  LIMITATIONS, 

demurrer  may  raise  defence  of,  301. 

effect  of  renewed  writ,  176. 

express  trusts  not  barred,  24. 

when  to  be  pleaded,  301. 

STATUTES.     And  sec  REVISED  STATUTES  OF  ONTARIO. 

construction  of  previous,  relating  to  Courts  and  Judges,  103- 

inconsistent  with  Judicature  Acts  repealed,  132. 

5-6  Wm.  IV.  c.  62,  ss.  15,  16,  repealed,  131. 

B.  N.  A.  Act,  s.  96,  3. 

Con.  Stat.,  c.  15,  s.  2,  (Co.  Court  Judges)  121. 
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STATUTES— (Continued). 

C.  8.  U.  C.,  c.  23,  s.  1,  (Mandamus)  31. 

32  Vic.,  c.  22.  s.  1  (O.),  (Co.  Court  Judges)  121. 

32-3  Vie.,  c.  12,  s.  41.  (D. ),  (Service  on  Corporations,  187. 

40  Vic.,  c.  8,  ss.  8-9,  (0.),  (Exam,  of  Parties)  358-9. 
4J  Vic.,  c.  43,  s.  61  (D.),  (Service  on  Corporations)  187. 

41  Vic.,  c.  8,  s.  4,  (O.),  (Distribution  of  Business^,  46. 

s.  7,  (Evidence  on  Appeals,)  509. 
44  Vic.,  c.  7,  s.s.  1,  (Interpleader)  137. 
47  Vic.,  c.  10,  s.  4,  (Interest  on  Verdicts)  460. 
47  Vic.,  c.  19  (Married  Women)  241. 

STAY  <>F  PROCEEDINGS.     See  APPEAL. 

agreement  to  refer,  88. 

appeal  does  not  operate  as,  522-791. 

application  for, 

when  to  be  made  in  the  action,  19. 

practice  on,  20. 

Court  may  direct  instead  of  injunction,  19. 
cross  actions,  21. 
foreign  action,  pendency  of,  20. 
frivolous  actions,  21. 

non-payment  of  interlocutory  costs,  no  ground,  21. 
on  payment  of  amount  indorsed  on  writ,  168. 
order  nisi  for  new  trial,  no  stay,  427. 
pendency  of  foreign  action,  21. 
pending  decision  of  preliminary  question  of  law,  389, 

•'        giving  of  security,  21. 
plaintiffs'  names  not  disclosed,  175. 
relief  claimed  in  a  former  action,  21. 
writ  issued  without  authority,  174. 
STIPE  N  DIARY  MAOIST  RAT  K, 
appeal  from,  13. 

SUBMISSION  TO  ARBITRATION.  See  ARBITRATION,  AWAKU,  KKFRRBXOI.. 
when  may  be  made  a  rule  of  Court,  78,  80. 
procedure  to  make,  79. 
what  Court  has  jurisdiction,  80. 
revocation  of,  80,  81. 
reference  back  to  arbitrator,  87. 
staying  action  when  there  is  an  agreement  to  refer,  88. 

SUIT, 

includes  action,  1.33. 
SUMMONS, 

form  of,  520.     See  FORMS. 

motions  in  Chambers  in  outer  Counties,  by,  520. 

SUNDAY.     See  TIME. 
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SUPREME  COURT  OF  ONTARIO,     -SV  COURT  OF  APPKAJ..  HK;H  COURT. 
constitution,  2-8.     And  see  JUDGES. 
Courts  of  Chancery,  Queen's  Bench.  Common  Pleas,  and  Court  of  Appeal 

consolidated,  2. 

divided  into  High  Court  of  Justice  and  Court  of  Appeal,  3. 
Judges.     See  JUDGES. 

may  alter,  annul,  and  make  new  Rules  of  Court,  99. 
officers,  2.     See  that  TITLE. 
seal  of  Court,  7. 
sittings  of,  only  to  make  orders.  2. 

-SUPREME  COURT  OF  CANADA. 
limitation  of  appeals  to,  58. 

constitutionality  of  this  section  questioned.  58 
time  for,  when  it  begins  to  run,  58. 
SURPRISE.     See  EVIDENCK. 
SURROGATE  COURT, 

appeal  from  to  Court  of  Appeal,  14. 

fees  of  Judges  may  be  commuted  by  consent.  125. 

officers,  disposition  of,  if  not  commuted,  125. 

not  to  draw  or  advise  on  certain  documents.  1 14 
SURVEYOR, 

reference  to  by  Judge,  41 1. 
TARIFF  OF  COSTS,  592. 
TARIFF  OF  DISBURSEMENTS.  537. 
TAXATION .     S't  COSTS . 
TERMS, 

abolished  as  to  length  of  sittings,  42. 
exist  a.?  measures  of  time,  42,  83. 
term's  notice,  where  no  step  taken  for  a  year,  9v 
TEST  ACTION, 

default  by  plaintiff  at  the  trial,  318. 
THIRD  PARTY.     See  PARTIES,  JOINDER  OF  PARTI  us. 
TIME,  353-356. 

abridgment  of,  554. 

rule  applies  to  all  rules  as  to  time,  535,  575. 
amendment, 

counter-claim.  328. 

pleadings — long  vacation  not  counted.  553. 
statement  of  claim,  327. 
appeal.     See,  APPEAL. 
appearance.     See  FORMS,  161 . 

time  how  to  be  computed,  on  service  in  Ontario.  1G2. 

when  notice  served  instead  of  writ.  IS*). 
writ  served  out  of  jurisdiction,  194. 
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TIME— (<7o»rt»tt<?d). 

application  to  discharge  order  ehanging  parties.  41)2. 
award,  motion  to  set  aside.  s2.  -*::. 
••  days",  how  computed.  551. 
delivery  of  pleadings, 

counter-claim,  812. 

demurrer,  33(5. 

long  vacation  not  counted,  553. 

reply,  277.  320. 

statement  of  claim,  277. 

statement  of  defence,  311,  312. 

subsequent  to  reply,  32 1 . 
discontinuance  for,  316. 
discovery,  for,  575. 
enlargement  or  abridgment  of.  554. 

after  time  expired,  554.  555. 

by  consent,  552,  554. 

costs  of.  555. 

not  where  would  defeat  Statute  of  Limitations,  555. 

not  when  solicitor  guilty  of  neglect,  534. 

rule  applies  to  all  rules  as  to  time.  555.  575. 
entry  for  trial,  after  notice.  400. 
execution,  for,  461,  463. 
expiring  when  offices  closed.  551. 
filing  pleadings  ;  long  vacation  not  counted,  553. 
holidays  when  excluded  in  computing.  55t'». 
issue  of  writ,  fraction  of  day.  162. 
long  vacation.  553 

"month''  means  calendar  month,  550. 
motion  for  judgment.     .SW  that  TITLE. 

u^-  reeipiatur,  filing,  425. 
notice. 

motion,  two  clear  days  between  service  and  hearing.  505. 
for  judgment  on  affidavit  evidence,  420.  421. 
for  order  nisi  for  new  trial,  424. 
"        to  vary  or  .set  aside  judgment,  432,  433.      And 

MOTION  FOR  .h  LXJ.MENT. 
to  cross-examine  on  affidavits.  421. 
trial,  349.  3W.     And  *<•<  NOTICE,  TJMAL. 
payment  into  Court  in  satisfaction.  348. 

acceptance  by  plaintifl',  351 . 
pleadings  for,  long- vacation  not  counted,  •>•>•'-. 
reply  to  counter-claim  against  third  IMM-SOH.  314. 
Saturday,  service  on,  552. 
service  of  order  id*i  for  new  trial,  425. 

of  notice  of  motion  to  vary  judgment.  425,  432. 
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TIME—  (Continued). 

service  of  proceedings  generally,  552. 

sittings  and  vacations,  563-5,  580-1 . 

Sunday,  time  expiring  on,  551. 

when  counted,  551. 
TITLE, 

counter-claim  against  plaintiff  and  a  third  person,  312. 

TORONTO  GENERAL  TRUSTS  COMPANY, 

may  be  authorized  to  invest  moneys  in  Court  upon  certain  conditions,  577 
TRANSFER, 

actions,  against  estate  after  administration  order,  494. 
application  for,  on  notice,  496. 
former  powers  as  to  preserved,  46,  493. 
from  Inferior  Court  to  High  Court,  124. 
from  one  Division  to  another,  46,  493. 

by  Judge,  on  motion,  494. 

by  Presidents  to  equalize  business,  494. 

consent  of  both  Presidents  of  necessary,  493. 
from  one  Judge  to  another,  46. 
general  power,  46. 

statutory  provisions  as  to,  before  Judicature  Act,  4G. 
when  jury  desired,  60. 

TRANSFERS  AND  CONSOLIDATION,  493-496.     And  see  CONSOLIDATION, 

TRANSFER. 
TRESPASS, 

injunction  against  threatened.     See  INJUNCTION". 
forms  of  pleadings  in  action  for.     See  FORMS. 
TRIAL.     See  also  NEW  TRIAL. 
addresses  to  jury,  62. 
adjournment,  62,  404-5. 

any  application  may  be  turned  into  a  hearing,  439. 

different  questions,  at  different  times  and  places,  208,  261,  266,  396,  398. 
entry  for,  399,  400. 

by  either  party,  399. 

by  both  parties,  399. 

Chancery  Division,  in,  401. 

copies  of  pleadings  for  judge,  &c.,  400. 

in  County  Courts,  400. 

separate  lists  for  defended  and  undefended  issues,  402. 

time  for,  399. 

withdrawal  by  consent,  318. 

with  what  officers,  401. 
equitable  issues,  62. 
exclusion  of  witnesses,  62. 
evidence  how  taken,  409.     And  see  EVIDENCE. 
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TRIAL— (Continued). 

issues  of  fact.     Set  JURY,  ISSUES  OF  FACT,  and  REFEREN<  v. 
garnishee  disputing  liability,  482. 
on  application  to  enforce  conditional  judgment,  45t>. 
judge  or  judges,  before,  63,  398. 
judge  must  decide  questions  of  law,  48,  58. 
judgment.     See  JUDGMENT. 
jury,  dispensing  with,  60,  61. 
in  Chancery,  59-60. 

"         "         order  must  be  by  Court,  61. 
notice,  61. 

new  trial.      And  see  NEW  TRIAL. 
single  judfje  sits,  398. 
mode  of,  59,  60.  61. 

different,  for  different  questions  in  same  action,  '261,  266,  396-398. 
English  practice,  jury  or  no  jury,  60. 
Ontario       "  "  "60. 

non-appearance . 

application  to  set  aside  judgment  on,  403. 
of  defendant,  402. 

proving  notice  unnecessary,  402. 
of  plaintiff,  402. 

proving  notice  unnecessary,  402. 
non-jury  cases,  sittings  for  trial  of,  63. 
notice  of, 

by  either  party,  394. 

one  of  several  defendants,  394. 
countermand  of  abolished,  399. 

dismissal  for  want  of  prosecution,  on  default  of  plaintiff  :s  giving,  394. 
form  of,  398. 
given  before  entry,  399. 
length  of;  394,  399. 

proving  on  non-appearance  of  opposite  party  unnecessary,  402. 
remanet,  not  necessary  in  case  of  a,  395. 
short,  399,  551. 
when  may  be  given,  394. 
place  of, 

changing,  307,  392,  393. 
former  practice  as  to,  392. 
in  non-jury  cases,  63. 
land,  in  actions  for  recovery  of,  392. 
naming,  in  statement  of  claim,  307,  392, 
order  of  Judge  altering,  392,  393. 
patent,  in  action  for  infringement  of,  393. 
plaintiff  may  choose  mode  and  place  of,  307,  392. 
pleadings  must  be  sufficient  in  law,  59. 
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TRI AL~—  ( Continued). 
postponement,  404. 
preliminary,  of  question  of  law,  389. 
fact,  396. 

questions  to  jury,  63,  405. 
referees,  by.     And  see  REFEREES.  Trial, 
reference  of  questions  at,  75. 
reservation  of  decision  of  Judge,  63. 

separate,  of  distinct  causes  of  action  when  ordered,  261,  266,  396- 
single  Judge,  before,  59-61. 
sittings  for  non-jury  cases,  66. 

Chancery  cases,  400. 
verdict,  general  or  special,  63. 
witnesses,  exclusion  of,  62. 

TRUSTS, 

account  obtained  on  summary  application,  225. 
execution  of,  form  of  indorsement.     See  FORMS. 
express,  Statute  of  Limitations  no  bar,  24. 
one  of  several  <-<'xt,n>.<  r/nr  trttxte.nt  may  have,  246. 

TRUSTEES, 

actions  by  and  against,  parties  to,  234. 
costs  of,  order  as  to,  appealable.  5 1 . 

UNDERTAKING  TO  APPEAR, 
attachment  for  default.  199. 

VACATION,     And  w  VACATION  JUDGES. 
appeals  from  Masters'  report,  553. 
applications  iieard  in,  564. 
County  Court,  in,  581. 
Masters'  report,  made  in,  553. 
not  reckoned  in  computing  time,  55:>. 
offices  to  be  open  during,  from  10  a.m.,  to  noon,  582. 
orders  in,  by  single  Judge  of  Court  of  Appeal,  57 . 
pleadings,  delivery,  filing  or  amendment  of,  in,  553. 
Rules  fixing,  how  made,  42. 
sittings  in,  42,  564,  580-1. 

VACATION  JUDGES, 
authority  of,  41,  565. 
business  heard  by,  565. 

Court  of  Appeal  Judges  not  required  to  act  as,  564. 
how  selected,  564. 
other  judges  may  sit  for,  565. 
sittings  of,  42,  565,  581. 

VENDITIONI  EXPO N AS, 
writ  of,  preserved,  451,  456. 
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YEM'E.     Set  Tin  A  L,  Place  of. 

former  practice.  392. 

local,  abolished,  except  in  ejectment,  39'J. 

place  to  be  named  in  statement  of  claim.  307. 
VERDICT.     >v.  TFSIAL. 
WASTE, 

equitable,  placed  on  same  footing  as  legal,.  '24. 

injunction  against  threatened,  '20. 
WITNESSES,     (to   KEFERENCE. 

enforcing  attendance,  of,  127-8. 

exclusion  of.  41 1. 
WITHDRAWAL  OF   RECORD,  318. 

WORDS.       SVr    INTERPRETATION,    132,    133. 

WRIT  OF  CAPIAS,  15l».     6'cc  FORMS. 
WIMT  ()F  ATTACHMENT,  455.     Set  FORMS. 

WRIT  OF  DELIVERY  (CHATTELS),  486,  693.     See  EXECUTION,  FORMS. 
WRIT  <)K  EXECUTION.     See  EXECUTION,  FORMS. 
WRIT  OF  POSSESSION,  484.     See.  EXECUTION,  FORMS. 
WRIT  OF   SEQUESTRATION.     See  EXECUTION,  FORMS,.  SEQUESTRATION. 
WRIT  OF  Sl'MMONS,  159.     See  FOKMS. 
action  commenced  by,  159. 
address  of  client,  disclosure  of,  17-1. 
administration  actions,  in,  159. 
amendment,  159,  162. 

«>ii  adding  defendant,  255,  256. 
order,  necessary  when,  162. 
service  of  amended  writ,  163. 

unnecessary  after  statement  of  claim  delivered,  162. 
what  irregularities  are  amendable.  103. 
appearance,  time  for,  162. 
concurrent, 

how  issued,  173. 
how  long  in  force,  173. 
for  service  out  of  jurisdiction,  173. 
when  may  issue,  173 

when  different  time  for  appearance  by  different  defendants.  173. 
-  of  prolix.   KM). 

date  of  issue  to  appear  on,  161. 
disclosure  by  solicitors  and  plaintiffs.  174. 
Division  to  be  specified  in,  44,  159. 
entry  in  Process  Book,  172. 
tiling  copy,  172. 

form  of,  160,  KJI.     And  See  FORMS. 
for  service  out  of  jurisdiction,  KJI. 
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WRIT  OF  SUMMONS— (Continued). 
full  style  of  cause  to  be  given,  162. 
indorsement,  159.     And  see  INDORSEMENT  OF  WRITS. 
issue  of, 

alternately  from  Q.  B.  D.  &  C.  P.  D.,  171. 

by  plaintiff  from  any  office,  171. 

concurrent,  173. 

copy  may  be  left,  163,  172. 

how  to  issue  a  writ,  172. 

what  officers  issue  writs,  171. 

when  writs  may  issue,  162. 

who  may  issue  a  writ,  170. 

without  authority,  proceedings  stayed,  174. 
^marking  with  name  of  Division,  44,  159. 
onay  be  partly  written.  <fcc.,  172. 
notice  in  lieu  of,  161,  177,  180. 

•oiriee  where  appearance  to  be  entered  to  be  stated,  172. 
partners'  names,  disclosure  of  by  solicitors,  175. 
renewal, 

application,  how  and  when  made,  175. 

computation  of  time,  176. 

evidence,  177. 

former  practice,  176. 

how  effected,  170 

leave  necessary,  176. 

original  writ  lost,  176. 

stops  Statute  of  Litnitations  running,  176. 

when  too  late  to  renew,  176. 
.residence  of  client  to  be  endorsed  on,  174. 
sealing  of,  172. 
service, 

action  to  recover  land,  188. 

affidavit  to  show  date  of  endorsement,  188. 

associations  or  partnerships,  on,  186. 

Colonial  Government,  on,  180. 

companies,  on.  186. 

corporations  on,  186. 

directors,  on,  1SS~ 

existing  practice  continued,  177. 

express  companies,  on,  187. 

foreign  corporations,  on,  186,  187. 

former  practice,  as  to,  17». 

indorsement  of  date,  188,  554. 

infant  defendants,  132,  184. 

insurance  companies,  187. 

-lunatic  defendant,  181. 
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WRIT  OF  SUMMONS— (Continual). 
service — (continued). 

married  woman,  182. 

mode  of,  177  ct  .->'/. 

notice  in  lieu  of,  177. 

official  guardian,  182. 

partner  sued  in  name  of  firm,  185. 

partnership,  on,  185. 

personal,  if  possible,  177. 

what  is,  178. 
railway  companies,  187. 
telegraph  companies,  1S7. 

unnecessary  when  solicitor  undertakes  to  appear,  177. 
who  may  serve  writs,  178. 
service- out  of  jurisdiction,  161. 

acts  affecting  property  within  jurisdiction,  192. 

"     done  within  jurisdiction,  192. 
affidavit  of  service,  161. 

"      supporting  application  what  to  show,  191. 
breach  within  jurisdiction,  192. 
concurrent  writs,  173. 
contract  made  within  jurisdiction,  192. 
counter-claim,  192. 
County  Judge  cannot  allow,  192. 
existing  power  to  order  preserved,  195. 
foreign  corporations  may  be  served  abroad,  191. 

"        sovereigns  may  not,  191. 
form  of,  161. 

former  practice,  as  to,  189,  195. 
leave  not  required  before  service,  190. 
Local  Master  cannot  allow,  192. 
non-appearance,  procedure  in  case  of,   193. 
notice  in  lieu  of  service,    161 . 

form  of.     See  FORMS. 

order  allowing  may  be  moved  against  after  appearance,  191. 
property  within  jurisdiction,  192. 

ce  allowed  to  stand,   plaintiff  undertaking   to    prov. 
action  within  jurisdiction,  191. 

made  before  order  allowing,  195. 

of  notice  in  lieu  of,  161. 
setting  aside  service,  180,  181. 

.writ,  161. 

slander,  action  of,  193. 
third  party  may  be  so  served,  191. 
time  for  appearance  and  defence,  194. 
52 
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service  out  of  jurisdiction — (continued). 

tort  below  low  water  mark,  193. 

when  allowed,  192. 

when  not,  192. 
service,  substitutional, 

allowance  of,  need  not  show  date  of  indorsement,  189. 

equivalent  to  personal  service,  101. 

former  practice,  as  to,  178,  179. 

how  effected,  178,  179. 

notice  in  lieu  of  writ,  161,  177,  180. 

not  confined  to  writs,  180. 

on  whom  may  be  made,  179. 

principle  of,  180. 

when  not  allowed,  179,  180. 
signing  of,  172. 

statement  of  claim  to  be  served  with  writ,  194. 
suit  on  contract  or  judgment,  $200  assets  in  Ontario,  193. 
style  of  cause  to  appear  in  full,  162. 
solicitor  to  declare  whether  he  issued  writ,  174. 
teste  of,  162,  163. 
time  for  appearance  to,  162. 
to  bear  date  of  issue,  161. 
unauthorized  writs,  setting  aside,  174. 
undertaking  of  solicitor  dispenses  with  service,  177- 
when  writs  may  issue,  162. 

where  different  times  for  different  defendants,  162. 
whence  writs  may  be  issued,  171. 
who  may  issue,  170. 
WRITS, 

date  and  teste  of,  161. 

time  for  appearance  to,  162. 

undertaking  of  solicitor  dispenses  with  service,  177. 
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